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COMMENCEMENT OF AN ACT OF PARLIAMENT 

(or its provision) 


Assam Reorganisation ' (Meghalaya) Act, 
1969 (55 of 1969), S. 1 (2) — Appoint- 
ment of date — All the provisions of 
the said Act (other than those which 
have already been brought into force) 
shall come into force on 2-4-1970. Gaz. 
of India, 24-3-1970, Pt. II-S 3 (i). Ext. 
p. 375. 

Registration of Births and Deaths Act, 
1969 (18 of 1969), S. 1 (3) — Appointed 
date under , — Provisions of the said 
Act shall come into force on 1-4-1970 
in the following areas, namely: — 1. 

The whole State of Assam except (i) the 
district of United Khasi and Jaintia 
Hills excluding the areas comprised 
within limits of Shillong Municipality 
and Shillong Cantonment; (ii) entire 


district of Garo Hills; (iii) entire dis- 
trict of United Miker and North Cachar 
Hills and (iv) entire district of Mzo 
Hills; and 2. The whole State of West 
Bengal, except, (i) the area comprised 
within limits of Calcutta Corporation; 
(ii) area comprised within limits of 
Howrah Municipality; (iii) Fort William; 
and (iv) area comprised within limits 
of Cantonments of Barrackpore, Lobong 
and Jalapabar. Gaz. of India, 25-3-1970, 
Pt. II-S. 3 (i). Ext. p. 377. 

Rice-Milling Industry (Regulation) Am- 
endment Act, 1968 (29 of 1968), S. 1 (3) 
— Appointed date under — Provisions 
of the said Act shall come into force on 

I- 5-1970. Gaz. of India, 4-4-1970, Pt. 

II- S. 3 (i), p. 1230 


NOTABLE CASE LAW 


Arbitration 

1. Whether an award given under the 
Arbitration Act on a private refer- 
ence requires registration under 
S. 17(l)(b) of the Registration Act, if 
the award effects partition of immo- 
vable property exceeding the value of 
Rs. 100/-? (Yes) 

AIR 1970 SC 833 
Constitutional Law 

2. Whether a person against whom an 
enquiry is made by a Customs Officer 
and evidence collected under S. 171-A 
of the Sea Customs Act, 1878 is a 
person accused, of any offence within 
the meaning of Art. 20(3) of the Con- 
stitution- of India? (No) 

AIR 1970 SC 940 

Criminal Procedure Code 

3. Whether the' documents referred to 
in S. 173(4), Cr. P. C. can be made 
available to accused, when case is 
instituted on private complaint? (No) 

AIR 1970 SC 962 

Essential Commodities 

4. If sugar damaged by fire is re-pro- 
cessed before release for sale, does it 
become 'fresh’ sugar for sugar con- 
trol legislation? (No) 

AIR 1970 Delhi 122 (FB) 


Essential Commodities (contd.) 

5. If damaged sugar contains more than 
90% sucrose, can the Central Govt, 
issue directions for its re-processing 
before releasing it under Sugar Con- 
trol Legislation? (No) 

AIR 1970 Delhi 122 (FB) 

Evidence 

6. Whether officer of Customs^ is a 
police officer \vithin the meaning of 
S. 25 of the Evidence Act? (No) 

AIR 1970 SC 941 

Rent Control Legislation 

7. Can the State Government under 
S. 7(F) of the U. P. (Temporary) Con- 
trol of Rent & Eviction Act (3 of 1947) 
revoke permission to sue granted 
for eviction after suit for eviction has 
been instituted? (No) 

AIR 1970 SC 971 


Tenancy Laws 

8 What is the effect of amendment of 
S. 38(7) of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Re- 
gion) Act, 1958 by Act 44 of 1963? 
Whether the word 'partition’ in that 
section includes all kinds of partition. 
Is the decision in 1966 Mah U 289 
good law? See Head Note „ 
AIR 1970 Bom. 232 (Pt A) ,(FB) 


NOMINAL 

Accountant General, Kerala v. State 
. of Kerala ' „ 

Ker 158 (C N 26) (FB) 
(June) 1970 Indexes/l 


TABLE 

Administrator General of West 
Bengal v. Kumar Pumendu 
Nath Tagore Cal ^iJi 



NOMINAL TABLE. A. I. R- 1970 JUNE 


AKra Electric Supply Co.. Lid. 

V. Labour Court. Meerut 

SC 80C (C N 171) 
Ahmed Sahib v. Commissioner of 
Police, Madras 

Mad 220 (C N 571 
Alamohan Das v. State of West 
Bentfal SC 8G3 (C N 1K7) 

Allauddin M. v. P. S. Lakshmi- 

narayanan Mad 247 (C N CG) 

Amalgamated Electricity Co. Ltd. 

V. Kulubuddin Rajesaheb Chancha 

Mys 155 (C N 371 
Amarjit Singh v. State 

Puni 270 (C N 401 
Amar Sinch v. Jagdish 

Puni 276 (C N 39) 
Artmachalam Asari S. v. Sivan 
Perumal Asari 

Mad 226 (C N S9) 
Ashoka CQtxstruttton Co. v. Union 
of India Assam 73 (C N 15) 

Assistant Collector of Customs. 

Bombay v. I* R. Melwani 

SC 9C2 (C N 193) 
B. M. Ramalingappa v. State 
of Mysore Mys. IGO (C N 39) 

Ballabhdas Mathuradas Lakham v 
Municipal Committee, Malkaour 

SC 1002 (C N 209) 
Barindra Kumar Chakraborty v. 

Ramesh Chandra Dev 

Tripura 35 fC N 7) 
Bhagwan Das v. Paras Nath 

SC 971 (C N 198) 
Bhagwan Dass v. S. Rajdev Smgh 

SC 980 (C N 203) 
Bhondoo v, Udatoo All 307 fC N 48) 
Bihar Co-operative Motor Vehicles 
Insurance Society Ltd, v. Rame- 
shwar Baut Pat 172 (C N 28) 

Bikrama Singh v. Stale of U. P. 

All 344 (C N 52) (FB) 
Brahma Suraiah K. v. Lakshml- 
naravana SC 8X6 (C N 175) 

Bril Lai v. TuM 

Delhi 116 (C N 27) 

Byrappa v. S. Man! 

Mvs 152 (C N 35) 
Chanambam Modhu Singh v. 

Yumnam Ningthemjao Singh 

Manipur 34 (C N 10) 
Chandrakant Ramrao v. Punde 

Bom 221 (C N 38) 
Chandrasekharan J. v, G. Rosaline 
Pushpamoni 

Mad 211 (C N 55) (SB) 
Chintamani Das v. State 

Orissa 100 (C N 37) 
Chitnis D. W. v. Asstt Collector 
of Customs. Bombay : See SC 9-JO 
(C N 193) 

Clarence Brandenburg v. State 

of Ohio USSC 45 (C N 7) 

Conugunta Subbarayudu v. Eluri 
Brahmanandan 

Andh Pra 211 (C N 31) 
Dar G. M. V. State 

‘ . J & K 90 (C N 17) 


Daltatiayn Sh.mkarbhat v. Collector 
of Sholapur SC 850 (C N 184) 

Debcndra Nath v. Dwiiendra Nath 

Cal 255 (C N 53) 

Delhi Cloth and General Mills Co. 

Lid. V, Workmen 

SC 919 (C N 192) 
Dewan Singh v. Champat Singh 

SC 967 (C N 196) 
Dharmiah P. v Gort. A. P. 

Andh Pra 236 (C N 30) 
Digambar Panda v. Additional 
District Magistrate, Dhenkanal 

Orissa 110 (C N 39) 

Dindayal v. Rajaram 

SC 1019 (C N 213) 
Dnvanu Hariba v. State of Maha- 
rashtra SC 979 (C N 200) 

East India Construction Co. (P) 

Ltd. V. Union of India 

Cal 243 (C N 49) 

Patakia D A. v. Asstt. Collector of 
Customs, Bombay: See SC 910 
(C N J93) 

Fulzoria Dasi v Tarubala Bose 

Cal 240 (C N 47) 
Ganesh Dass Maha Singh v. 

Kishan Cliand 

Puni 272 (C N 371 
Ganga Prasad v. State of Bihar 

SC 989 (C N 203) 
Garment Cleaning Works v. 

D. M Anev Bom 209 fC N 3C) 

George Cornelius A. v. Elizabeth 
Dopti Samadanam 

Mad 240 (C N 63) 
Gunwant Kaur v. Municipal Com- 
nUttee, Bhatinda 

SC 802 (C N 170) 
Gurmukh Singh v. State of Punjab 

Punj 282 (C N 41) (FB) 
Hajilal Mohammad Bidi Works, 

Allahabad v. State of U.P. 

All 330 (C N 51) (FB) 
Ilardeep Singh Inder Singh v. 

Dalip Kaur 

Puni 284 (C N 42) 
Hardial Singh v. Director of Con- 
solidation of Holdings, Punjab, 

Jullundur 

Puni 261 (C N 35) (FB) 
Haribhau Shinde v, F. H. Lala 
Industrial Tribunal. Bombay 

Bom 213 (C N 37) 
Hari Sao v. State of Bihar 

SC 843 (C N 182) 
Hindustan Construction Co. Ltd. 

V. Assessing Authority 

J & K 85 (C N 16) 
Imperial Tobacco Co. of India Ltd. 

V. State of Bihar 

Pat 193 (C N 31) 
Ishwari Khetan Sugar Mills Pvt. 

Ltd V. Union of India 

Delhi 122 (C N 29) (FB) 
Jagannath Prasad v. Chandrawati 

All 309 (C N 49) (FB) 
Jagat Chandra Marak v. Ulfat Ali 
Bhulya Tripura 43 (C N IQl 
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Javkumar Jain v. Om Prakash 
jaVKum 25) 

Jethmal Bothra v. Bherudhan Parakh 

Tripura 40 (C N 9) 
Joint Registrar of Co-operative So- 
cieties, Madras v. P. S. Raja- 
gopal Naidu SC 992 (C N 200) 

Joint Registrar of Co-operative 
Societies, Madras v. P. S. Raja- 
Bopal Naidu ^ 

JyCiah Chandra V. Meera^^ ^ 

Kacharu^^Baban v. State of Maha- ^ 

Kamal Mukharil v. Union o|^Ing,a ^ 

■'SS"- N 170) 

Kama B. C. v. Nemi Ch.nd^J«'”(, ^ 

Kanlilal Takh.tmal v. State ^ 

Kapur Kaur v. Kishan^Stash^ 

Kaushalya Devi v. K. L.j,I|ansa', p, 

Keshab Chandra Das v. Sriram 
Chandra Das „ ,g, 

Khanna C. P. v. V. K. Mshatei 

Kotah Match Factory, Kotah v. 

Slate of Rajasthan |c N 28) 

Kurien P. M. v. P. S. BaBhavan ^ 

Laisangthem Chaoba Singh v. 

Thongam Ningol Yumnam 

. Ongbi Ketuki Devi _ Br, /r -nf 141 
Manipur 47 (C N 14) 

Mackertich C. v. ^teuart 

Madan Mohan Lai v. |*j‘Vj/,rNNl0) 

Madhava Nayak K. v. ^ oot 

Bank Ltd. Ker 131 (C N 16) 

Madhya Pradesh Industries Ltd. v. 
Income-tax Officer 211) 

Mahi Singh V. Chunka^^^^. 26) 

Mahomed Abdus Samad v. Mah- 
boobunnisa Begum ^lo (C N 30) 

Management, Fertilizer Corporation 
of India Ltd. v. WoAme^n^ ^ 

Managements of Tea Cardens of 
Assam v. Presiding Officer, 

Industrial Tribunal Assam, .... 

Gauhati Assam <0 C N 14) 

Manjunatta George v. Government 
of Manipur Mampur 40 (C N 

Manmal Bhutoria v. State of ^2) 

West Bengal . Cal 253 (C in ,0 
Maturi Umamaheswara Rao v. 

Pendyala Venkat^^xdpU^ 225 (C N 34) 


Meenakshi Ainmal v. Soma- 
sundara Nadar 

Mad 242 (C N 64) 

Mehta V. S. In re 

Andh Pra 234 (C N 35) 

Mohan Lai v. Mohun Ram 

SC 1022 (C N 214) 

Motibhai Fulabhai Patel and Co. 

V. R. Prasad, Collector of Central 
Excise, Baroda SC 829 (C N 178) 

Motor Workers Union v. Rayap- 
waddi Apparao 

Andh Pra 220 (C N 33) 
Muthuraj Koilpillai v. Esther 

Victoria Kannanunal^^^ ^ 

N G E. F. Ltd., Byappanahalli 

V. Industrial Tribunal^^^ ^ 

NainsinRh v. Koomvarje|^ 

Paras Ram v. Union jg IC I, js) 

Pritish Kumar v. Ptesanto Kumar^ 

Punamchand Ramlalii v. A^tt. 

Collector of Customs, Bombay. See 
SC 940 (C N 193) 

Punyananda Avadhut v-^S^tate^^ ^ 

Pushkar V. State of West^Bengal^ ^ 

Pyarchand K^arimal 

Factory v. Onkar La^anjheng^ 

R R. Engineering Co. v. Zila 
■parishad, Bareilly^^ ^ 

Rabindra Nath v. Calcutta Dock 
Labour Board Cal 

Eodhabai V, Stata^ ,kb) 

Radha Krishna v. Pu— J f’''}?"?! 11) 
Raghavareddi G. v. Government 

Andh Pra 217 (C N 32) 


Rajpal Singh v. Jai 212) 

^TrSS LSSar^c N 58) 

Ramesh Chandra v. State o ^ ^g3j 

West Bengal 

Ram Gopal V. Alla la j,j 197) 

Ram Kirpal Bhagat v. (C n"" 194) 

Ramnarayan v. State of Madhya 

Pradesh io2 (C N 23) 

^TnTndUM SffiS 24) (FB) 

Ramnik Lai Kothari v. r 

Rafan^af V. R^g^nM .. 

Authority. Bikaner 



NOMINAL TABLE. A. I. H. 1970 JUNE 


Ratilal Shakarabhal v. State ol 
Gujarat SC 984 (C N 202) 

Rukminl Raman Singh v. Herdeo 
Mandal Pat 207 (C N 32) 

Samharu v. Dharamraj Pandey 

All 350 (C N S3) (FD) 
Sangat Singh v. Ch. Perma Nand Bah) 

SC 612 (C N 173) 
Sanwarmal Agarwalla v. Benoy 
Krishna Mukherjee 

Pat 107 (C N 27) 
Saraswathamma v. Bhadramxna 

Mys 157 (C N 38) 
SaroJ Chanda v. Union ol India 

Tripura 37 (C N 8) 
Satlsh Kumar v. Surinder Kumar 

SC 833 (C N 179) 
Second Gilt Officer, Mangalore v. 

D. H. Hazareth 

SC 999 (C N 208) 

Shashibhushan Prasad v. Babuaji Rai 

SC 809 (C N 172) 
Sheik Ghulam v. State of Jammu 
and Kashmir 

J & K 94 (C N 18) 
Siddalingappa M. v. T- Nataraj 

Mys 154 (C N 36) 
Siddanna Apparao PaUl v. State 
of Maharashtra SC 977 (C N 199) 
Sobharam Jokhiram v. Union of 
India Pat 162 iC N 29) 

Somnath Berman v. Dr. S. P. Raju 

SC 846 (C N 183) 
South India Corporation (Agencies) 
Private Ltd.. Madras v. State 
Trading Corporation of India Ltd. 
Cochin Ker 138 (C N 24) 

Sridharan R. v. Commissioner of 
Wealth Tax Madras 

Mad 249 (C N 67) 
State V. Balaram Singh 

Orissa 107 (C N 38) 
State V. Shantilal ValUbhadas 

Pandya Bom 240 (C N 41) 

State of Madhya Pradesh v, Tulsirani 

Madh Pra 123 (C N 26) 
State of Mysore v. Alexander 'Misauith 

SC 1024 (C N 215) 
State of West Bengal v. Kalyani 
Chowdhury Cal 225 (C N,42) 


Sudhir Kumar v. Commissioner 
of Police. Calcutta SC 814 (C N 174) 
Sukamal Kanti v. Shoulmari Ashram 
^ ^ . Cal 248 (C N 50} 

Sunder Lai v. State of Punjab 

Punj 241 (C N 34) (FB) 
Suranjan Kanjilal v. Malati Dutt 

Cal 229 (C N 44) 
Tarapore and Co.. Madras v. 

M/s. V/O Tractoroexport hfoscow 

SC 891 (C N 190) 
Thomas K C. v. R. L. Gadcock 

Pat 163 (C N 26) 

Tilokchand Motichand v. Commis- 
sioner of Sales Tax. Bombay 

SC 898 (C N 191) 
Tipper Chanel v. Mafu Ham 

Punj 273 (C N 38) 
Tractoroexport Moscow v. Tarapore 
& Co . -Madras; See SC SOI (C N 190). 
Union of India v. Abdul Manaf 

Manipur 44 fC N 13) 
Vallabh Das v. Dr. Madanlal 

SC 937 (C N 204) 
Varuvel Nadar M. v. A Varuvcl 
Nadar Mad 232 (C N 60) 

Veeramal v. Krishnan 

Mad 244 (C N 65) 
Venguard Insurance Co. Ltd. 

Madras v. Chinnammal 

Mad 236 (C N 61) 
Vora Mulla Taheralli Mulla Akbaralli 
V. Manoranjan Barua 

Ouj 122 (C N 18) 
Workmen. Indian Leaf Tobacco 
Development Co.. Ltd.. Guntur 
V. Management ol Indian Leaf 
Tobacco Development Co. Ltd., 

Guntur SC SCO (C N 186) 

Workmen of Fire Brigade Section 
of the Municipal Committee. 

Faridabad v. K. L. Gosain 

Punj 287 (C N 43) 
Workmen of Shri Bajrang Jute 
Mills Ltd. v. Employers of Shri 
Bajrang 9ute Mills Lid. 

SC 878 (C N 189) 
Zatia V. State of Assam 

Assam 80 (C N 17) 


SUBJECT INDEX 


Andhra Pradesh Motor VeWclcs Rales 
(1964) 

R. 193 (1) — Filing of application by 

aggrieved n.nity be>'ond period of limitation 
does not fetter Government’s power to act 
suo motu under S. 64-A of Motor Vehicles 
Act (1930) — See Motor Vehicles Act 
(1939), S. 64-A Andh Pra 220 (C N 33) 
Andhra Pradesh ' Motor Vehicles Rules 
(1909) 

R. 212 (I) (iv) (a) — Grant of sta^ 

carriage permit — Applicant must have 
place of business at either terminus of 


A. P. MOTOR VEHICLES RULES (conld.) 
the route applied for — Whellier appli- 
cant lias such place of business — Rele- 
vant date to be taken into consideration is 
dale on which application is made — Rule 
does not conterapiafe that applicant should 
have a valid permit on date when applica- 
tion is considered by Regional Transport 
Authority — Writ Petn. No. 1732 of 1966, 
D/-1-12-1966 (A. P.) Reversed 

Andh Fra 217 A (C N 32) 


Andlira Pradesh Public EmpIoymCDt (Re* 
quircraent as to Residence) Rules, 1959 
See under Civil Servaces. 



SUBJECT INDEX. A.I.R. 1970 JUNE 


Arbitration Act (10 of 1940) 

-Ss. S (1) (b), 8 (1) (a), 9 and 20 — 

Arbitrator refusing to ^t — Appointment 
of two arbitrators by General Manager ot 
Railway, as contemplated by arbitration 
agreement — After entering upon refer- 
ence refusal by one to continue as arbitra- 
tor — Agreement not providing that vacancy 
should not be filled in — Hdd, S, 8 (1) (^j) 
was attracted and not S. S (1) (a), 9 or _0 
— Court was competent to appoint arbitra- 
tor in vacancy caused and 
Manager , Cal 243 (C N 49) 

S. 9— Section does not apply to cases 

where arbitrators are not appointed by res- 
pective parties — See Arbitration Act 
(1940), S. 8(1) (b) 

Ss. 13, 30 — Powers in making award 

— Failure ’to give reasons or mere error in 
decision — Not a ground for setting d 
aside Madh Pra 119 C (C N 25) 

Ss. 14 17 and Sch. 1. R. 7 - Refer- 
ence to arbitration by partis — 
without inteiwention of Court 

not made rule of Court-Binding effect ot 

parties — Extent of nmnertv 

effecting partition of mimovable 1? ^ 

worth more than Rs. 100 — ‘ ^ 

ot before mohoB 

AIR^lfeS Pmi) end Hat 204 (FB), Over- 
- Registration (Ij 

Ss. 16. 30 — Power to remit award— 

Exercise of discretion by Court 
tion is to be exrcised on ^^bstantia > ^ 

grounds as will justify setting „nrtion 
award — Award bad in toto, ba p 
not severable from rest of it Tnieht 

parties apprehensive that arbitra , 

t^'bfSer'Slid'f tr| 

setting aside an»d (C N 

c 17 "Rpfprence to arbitration o} 

parties — Arbitration without 
of Court — Awtard not made mfe. 

— Binding effect on parties x 

Private award effecting partdion 

able propert\t worth more than n , 

Registration of award bofore making 
of Court is necessary' - See Arbitration 

Act (1940), S. 14 N 179) 

S. 17 — Composite 

fusing to set aside award ^’.-nder 

decree in terms of award _ See 

S. 39(l)(vi) is -still maintainable — » 
Arbitration Act (1940). S. 39 . ,p ^ r 
Madh Pra 119 A (C N ^ 

S. 20 — Not applicable where re 

ence has already commenced See 

tion Act (1940), S. 8 HUh) ^ ^g) 

S. 30 — Misconduct of arbitrators 

Arbitrators deciding dispute on th V _ 
nal knowledge — Agreement between P 


Arbitration Act (1940) (contd.) 

ties not empowering them to do so— 'Award 

viHated SC 967 B (C N 196) 

S. 30 — Powers in making award -7- 

Failure to give reasons or mere error in 
decision — Not a ground fm. .f^Rmg it 
aside — • See Arbitration Act (1940), b. 13 
Madh Pra 119 C (C N 25) 

S 30 Power to remit award— Exer- 

cise of discretion by Court — Discretion is 
to be exercised on substanbally same 
grounds as xvill jusHfy setting f'de of 
award — Award bad in toto, bad portion 
not severable from rest of it — Cne o 
parties apprehensive that arbitrator might 
not approach question with fresh mind 
DiscreHon is to be exercised in favour o 
setting aside award rather than remit 
See AAitrabon^Aot (‘Jf Xjf- N 25, 

S 33 — Application under S. 33 need 

net be in any par.ieute ^5, 

39 17 — Composite order — Court 

refusing to’ set aside award ^nd^lso pass- 

ing )Z)' is stiff iaintaintEFe 

under S. 39 (U (vg ^^g ^ ^ 25 

c 41 (b) — Power and jurisdiction or 
Court'to appoint receiver^or g 

injunc tion — Reference to arbita- 

'"f^rEErt -^sSing effect on parties-Pn- 
Elt? award effecting 

able property^ worth more thOT Rs. 10^^^ 

Registration of Arbitration 

of Court IS necessary ^7g^ 

Act (1940), S. 14 SC 833 

Arms Act (^ "f/^f^ider, revoking licence 

__ Order passed ^ivmg^ J !_‘oEder 

an opportunity f®, ing in violaHon of 

liable to be quashed bemg^ 

principle of jgc provision for hear- 

Section makes "o /gsam and Naga- 

ing party_— AIR Paj 264 and 

land 50 (PR) p ^57 Dissented from 
air 1960 Madh C (C N 39) 

17 (3) (b) — Revocation of licence 

Af S'UdS to. 

police report, ^ and threatened to 

licensee is rowdy clement^ana^^^ 

kill some of complicity in some 

and also suspecting stating that it is 

t7p^lS?t”ff?en^e I hold |.n 
undesirable to Jicot activities 

in view of his anb-sodai 

pression ‘ anb-socml gf public peace 

S^pubh^safety ^g^Ehe'rELobs ""bn 

latioo Act (1949), 9. 
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Banking Regulation Act (10 of 194S) 

S. 6 — International trade — Irrevo- 
cable letters of credit — Nature of — Mecha- 
nism of such letter is of great importance in 
international trade — Courts should refrain 
from interfering — (Specific Relief Act 
(1963), S. 38) — (Constitution of India, 
Sch. VII, List 1, Item 41) — Applications 
Nos. 1760 and 2435 of 1967 (in C. S. No. 
118 of 1967), D/.12'4-196S (Mad.), Re- 
versed SC 891 A (C N 190) 

S, 45-H — Scope — Section has not 

been artistically drafted — See Companies 
Act (1956). S. 543 Ker 131 C (C N 23) 

S. 45-H — "Scope and applicability — 

Provisions apply to misapplication of Banks 
funds — (The question whether S. 45-H 
covers only the cases covered by S. 543(1) 
(a) of the Companies Act, 1956. and does 
not cover the cases contemplated by danse 
(1) (b) thereof left open 

Ker 131 D (C N 2.3) 


Bengal Criminal Law Amendment (Special 
CourU) Act (21 of 1Q49) 

S. 4 (1) — OHence under S. 5 (2) of 

Prevention of Corruption Act (191/) — 
Offence is one prescribed under Cl. 7 of 
the Schedule — Case can be tried only by 
Spedal Court and not by ordinary Criminal 
Court, by virtue of S. 4(1) — See Preven- 
tion of Corruption Act (1947), S. 5(2) 

Cal 233 (C N 52) 
——Cl. 7 of tbe Schedule — Offence 
under S. 5 (2) of Prevention of Corruption 
Act (1947) — Offence is one proscribed 
under Cl. 7 of the Schedule — Case can 
be tried only by Special Court and not by 
ordinary Crlmiual Court, by virtue of S. 4 
(1) — See Prevention of Corruption Act 
(1947), S. 5 (2) Cal 2.53 (C N 52) 

Bengal Municipal Act (15 of 1932) 

See under Municipalities. 

Bihar Land Reforms Act (30 of 1930) 

See under Tenancy Laws. 

Bihar Money-lenders (Regulation of Transac- 
tions) Act (7 of 1939) 

See under Debt Laws. 

Bombay AdmsnistraHon of Estates Rcgula- 
tion (8 of 1S27) 

S. 10 — A^cultural land — Occu- 
pant not known to be living — Intestate 
property — District Judge merely acting 
on report of revenue authorities appointing 
administrator and directing him to take pos- 
session of lands in question — Proclamation 
neither issued as required by S. 10 nor pub- 
lished in gazette — Non-compliance of 
provisions of S. 10 — Order of District 
Judge held null and void 

Rom 205 A (C N 35) 

S, 10 — Bombay Land Revenue Code 

(5 of 1870). S. 72 — Agricultural lands — 
Tenants in possession — Person shown as 
occupant in record of rights, a Hindu, 
dying or presumed to be dead intestate — 
Covemnienfs right to take po.session of 
property under S. 29, Hindu Succession 


Bombay Adminislrotinn of Estates Regula- 
tion (contd.) 

Act — Effect of S. 72, Bombay Land Re- 
venue Code — Section 72 being a provi- 
sion contained in special legislation over- 
rides general provisions of S. 10 of Regu- 
lation (8 of 1827) — Order of District Judge 
appointing adminisfiafor and directing him 
to take possession of lands, basetl merely on 
report of revenue authorities, held null and 
void — (Hindu Succession Act (1056), 
S. 29) Bom 205 B (C N 35) 


Bombay Land Revenue Code (5 of 1879) 

^S. 72 — Agricultural lands — Tenants 

in possession — Person shown as occupant 
m record of rights, a Hindu, dying or 
presttmed to be dead intestate — Effect of 
S. 72, Bombay Land Revenue Code — S. 72 
being a provision contained in special legis- 
lation overrides general provisions of S. 10 
of Regsilalion (8 of 1827) — Orders of 
District Judge appointing administrator 
and directing him to take possession of 
lands, based merely on report of revenue 
authorities held null and void — See Bom- 
bay Administration of Estates Regulation 
(8 of 1827), S. 10 

Bom 203 B (C N 35) 


Bombay VilloM Pancliayals Act (3 of 1050) 
See under Panchayats. 

Bombay Tenancy and Agricultural Lands 
(Vldarbha Region) Act (60 of 1058) 

See under Tenancy’ Laws. 

CalcuU.n High Court Qvil Rules and Orders 
See under High Court Rules and Orders. 
Calcutta High Court (Original Side) Rules 
Sec under High Court Rules and Orders. 
Calailta Thika Tenancy Act (2 of 1949) 
See unrler Tenancy Laws. 

Central Excise Rules (1944) 

B. 40 — Construction of — Unlawful 

TFfrsVns tA Arfey-pKni ’wfUn Tirm-fltfty- 

paid tobacco — Confiscation of mixture — 
So much of mixture lepresenling non-duty- 
paid tobacco c.in only be confiscated — AIR 
1961 Bom 48, Overruled — (Civil P, C., 
1908), IVeamble — Interpretation of .Sfa- 
R'tcs) SC 829 (C N 178) 


C. P, and Bcrar Industrial Ih'sputes Settle- 
ment Act (23 of 1947) 

^S. 16 — Contract Act (1872). S. 75— 

Contract of service — Incidents of — Ser- 
vices of employee lent to third person — 
Orifpnal employment does not cease — 
Tliiid person cannot dismiss emplov-ee. 

SC 823 (C N 177) 


C. P. and Berar Municipalities Act (53 of 
1922) 

See under Municipalities 
C. r. Tenancy Act (1 of 1920) 

See under Tenancy Laws 
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City Civil Courts Act (West Bengal Act 21 
of 1953) 

S 5(4) and Sch. I, Item No. 10 (ii) — ■ 

Jurisdiction of City Civil Court — Calcutta 
Dock Labour Board, a statutorj' Corpora- 
tion — Suit against by registered dock 
workers for wTongful dismissal — City 
Civil Court can try it — It is not a suit re- 
lating to ‘management’ of Corporation with- 
in Sch. I, Item 10 (ii) — Expre.ssion 
‘management’ refers to internal management 
of Board as distinguished from acts of 
management of scheme under Section 3, 
Dock Workers (Regulation of EmplosTnent) 
Act Cal 227 (C 'N 43; 

Sch. I, Item No. 10 (ii) — Jurisdiction 

of City Civil Court — Calcutta Dock 
Laboiu- Board a statutory' Corporation — 
Suit against, by registered Dock Workers 
for wrongful dismissal — City’ Civil Court 
can try it — It is not a suit relating to 
‘management’ of Corporation within Sch. I, 
Item 10 (ii) — Expression ‘management’ 
refers to internal management of Board as 
distinguished from acts of management of 
scheme under S. 3, Dock Workers (Regu- 
lation of Employment) Act — See City 
Civil Courts Act (West Bengal Act 21 of 
1953), S. 5 (4) Cal 227 (C N 4-3) 

Ciril Proccdiuc Code (5 of 1908) 

Preamble — Judicial precedents — Re- 
venue Tribunal is bound to follow decision 
of its -own Hich Court 

'Born 232 B (C N 40) (FB) 
Preamble — Interpretation of Statutes 

— Penal provision — Constniction of — 
See Central Excise Rules (1944), R. 40 

SC 829 (C N 178) 

Preamble — Interpretation of Statutes 

— Rent Control legislation — Defective 

drafting — ■ Intention of Lcgi.slalure — Rule 
of construction — Grammatical construc- 
tion to be preferred to all other rules of 
construction, to find out intention of Legis- 
lature SC 971 B (C N 198) 

Preamble — Interpretation of Statutes 

— Intention of Legislature — Interpreta- 
tion of — See Houses and Rents — U. P. 
(Temporary') Control of Rent and Eviction 
Act (3 of 1943), S. 3 

All 309 D (C N 49) (FB) 
Preamble — Interpretation of Statutes 

— Duty of Court — Intention of Legisla- 
ture to be gathered only from words used 
in the Statute — It is only in case of .some 
doubts extraneouS'T aids such as Statement 
of Objects and Reasons and previous his- 
tory of Legislation can be taken 

Bom 232 C (C N 40) (FB) 

Preamble — Interpretation of Statutes 

— Fiscal Statute.s — Rule of construction — 
Word ‘sale’ in S. 2 (1) of J. and K. Gene- 
ral Sal^ Tax Act, not given extended mean- 
ing J.- and K 85 D (C N 10) 

— : — Preamble — Interpretation of Statutes 

— Title of an Act — Use of, in interpreting' 
other provisions of the Act 

. Mad 212 A (C N 56) (FB) 
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Ci\ll P. C. (contd.) 

Preamble — Interpretation of Statutes 

— Taxing statutes — Mode of interpreta- 
tion Mad 249 G (C N 67) 

Preamble — Interpretation of Statutes 

— Precise and unambiguous words should 
be interpreted in their natural and ordi- 
naiy .sense — Intention of Legislature is 
best gathered from words used by it — Legis- 
lature must be presumed to have used the 
words in a rule or section deliberately and , 
with a view to achieve some objective — 

A construction which will leave w’ithout 
effect any part of the language of statute 
should normally be avoidea 

Tripura 40 B (C N 9) 

Preamble — Precedents — Supreme 

Court decisions — See Constitution of 
India, Art. 141 

S. 9 — Auction of evacuee property’ — 

Acceptance of bid — Attornment by tenant 
to purchaser — Suit for ejectment of tenant 

— No evidence led to indicate that title did 
not pass to purchaser — Proviso to S. 3 
and not S. 3 (a) is attracted — Civil Court 
is barred from entertaining suit — Deci- 
sion of Delhi High Court Reversed — See 
Houses and Rents — Delhi Rent Control 
Act (59 of 1958), S. 3 (a) 

SC 812 (C N 173) 

S. 9 — Stay order under S. 5 of U. P. 

Act (5 of 1954) — Notification under S. 4, 

U. P. Act (5 of 1954), during pendency of 
civil appeal — Fact of notification brought 
to notice of^Court — Appellate Court hold- 
ing that S. 5 did not apply to facts of case 
and deciding appeal — Decision allowed to 
become final between parties — Decree 
passed by Civil Court, held, was not a nul- 
lity’ — Assumption of jurisdiction by erro- 
neous decision of jurisdictional facts can be 
.set aside in appeal or revision — Even 
under S. 49 of U. P. Act 5 of 1954 jurisdic- 
tion of Civil Court is not absolutely barred 

— See Tenancy Laws — U. P. Consoli- 
dation of Holdings Act (.5 of 1954), S. 5 
(as it stood in the year 1961) 

All 344 (C N 52) (FB) 

S. 9 — Company Court has no exclu- 
sive jurisdiction in matters falling outside 
Companies Act such as suits on contracts 
or mortgage bonds executed by companies 

— See Companies Act (1956), S. 10 

Andh Pra 225 A (C N 34) 

Ss. 11, 96 and Order 22, Rules 3 and 

4 — Res judicata between co-defendants — 
Settlement of land in favour of plaintiff as 
tenant from deity’ — Suit by plaintiff for 
declaration of title and possession of land 
annexed to their land by alluvion — Deity’ 
impleaded only as pro forma defendant -- 
Dismissal of suit — First appeal to High 
Court impleading deity' as pro forma res- 
pondent — Dismissal of appeal against 
deity for failure to pay cost of guardian_a,o 
litem appointed by’ Court for deity 
missal of entire appeal not proper No 
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Qvil P. C. (contd.) 
inconsistent decree wxiuld result 

SC 809 (C N 172) 

S. 11 — Principles o£ les )udicata — 

Writ petition before High Court dismissed 
not on merits — Subsequent writ on same 
grounds and on same facts before Supreme 
Court is not barred — See Constitution of 
India, Article 32 SC 893 (C N 19I) 


S. 11 — Partition suit — Co-defend- 
ants — Plaint clearly recognizing co-defen- 
dant M’s right to suit properties and, there- 
fore, co-defendant remaining ex parte — 
Another suit, filed at same time by other 
co-defendant claiming share in property re- 
cognized as of M in plaint without im- 
pleading M, also tried together. Held. 
^M' who was not aware of contentions rais- 
ed by co-defendant and who, therefore, had 
no opportunity to contest that claim could 
not be said to be prevented by prinaple of 
res judicata in contesting that claim in 
fresh suit — Defendant in partition suit 
could not be deemed as a nile to be aware 
of possibility that other co-defendants 
would claim partition of their share when- 
ever partition suit is instituted — AIR 
1941 Pat 83, Dissent from — <Hmdu Law 
—Partition suit) Mad 2-32 {C N 60) 

S. 47 — Decree passed by Court in 
ejectment suit m terms of compromise, 
wtbout satisfying itself if the grounds for 
eviction existed — Decree is in contraven- 
tion of S 13 and a nullity and cannot be 
executed — See Houses and Rents— Delhi 
and Ajmer Rent Control Act (33 of 1952). 
S. 13 SC 838 (C N 180) 


— — S. 64 — An alienation of an attached 
property is void only against all claims en- 
forceable under the attachment and not 
against other claims _ 

Mys 152 B (C N 35) 
S. 80 — Amendment of plaint intro- 
ducing discordance between facts alleged in 
notice under S. 80 and those pleaded in 
the plaint — Although relief may be the 
same plaint has to be rejected under O. 7, 
R. 11 — Service agreement between Presi- 
dent of former Manipur State and plainfill 
— Ratification of agreement by successor 
the Union of India not mentioned in notice 
under Section 80 — Subsequent amend- 
ment introducing fact of ratification cannot 
be allow^ — See Civil P. C. (1908), O. 8, 
R. 17 Manipur 44 (C N 13) 


S. 96 — Settlement of land in favour 

of plaintiff as tenants from deifj’ — Suit by 
plamtiff for title and declaration of posses- 
sion of land annexed to land by alluvion — 
Deity impleaded as pro forma defendant — 
Dismissal of suit — Rrst appeal to High 
Court impleading deity as respondent — 
Dismissal of appeal against deity (ordure 
to pay cost of guardian ad litem appoint^ 
by Court for deit>’ — Dismissal of entire 
appeal — Validity — See Civil P. C- (1908). 
S- 11 SC 809 (C N 172) 


<3vi! P. C. (contd.) 

S. 96 — New case — Suit against 

State of Rajasthan for recovery of certain 
amount due against former State of Kotah 
— Claim based on fresli agreement arrived 
at between parties on 18-11-1930 — Plain- 
tiff not coming with positive assertion that 
his claim is based on recognition by Rajas- 
than State of past liabOity or erstwhile 
Kotah State — No issue on the point fram- 
ed by Trial Court — At appellate stage, 
plaintiff cannot be allowed to raise his claim 
upon plea never put forward by him in 
course of trial Raj 118 C (C N 28) 

Ss. 100-101 — New point — Point not 

raised in written statement — Cannot be 
allowed to be raised SC 839 C (C N 181) 

Ss. 100-101 — Decree for arrears of 

rent, mesne profits and ejectment — • Death 
of tenant thereafter — Competency of his 
heirs to file appeal — Decree, whether can 
be set aside in its entirety — See Civil 
P. C. (1908), S. 146 

All 309 B (C N 49) (FB) 

S. 100 — Finding of fact based on 

evidence — Binding on second appellate 
Court Mad 226 A (C N 50) 

Ss. 100, 101 — Mining lease — Mort- 
gage of leased property — Mortgage decree 
creating charge on mortgaged property — 

S tiesfion as to effect on Tease oecause of 
e provisions of the Bihar Land Reforms 
Act — Question being purely n question 
of law can be raised for the first time in 
appeal Pat 167 E (C N 27) 

— — S. 107 — Injunction — Relief Is dis- 
cretionary — Discretion used in a judicial 
and not in a capricious manner — High 
Court will not interfere — Wrongful use of 
discretion by Lower Court — Burden of 
proof is on the appellant — See Civil P. C. 
(1908). O. 39. B. 1 

Manipur 37 A (C N II) 

Ss. 107, 149, O. 7. R. 11 — Appeal 

— Time for payment of deficit court-fee — 
Order 7. Rule 11 does not apply to appeals 
— Power to extend time available under 
S. 149 but not by virtue of S. 107 

Punj 273 (C N 38) 

S. 105(2) — See Civil P. C. (1908), 

O. 41. R. 23 

S. 105(2) — Review of remand order 

falling under Section 105(2) in exercise 
of inherent power is erroneous. Decision 
of Madh Pra High Court, Reversed 

SC 9D7 D (C N 207) 

S. 112 — Practice of Supreme Court 

— See Constitution of India. Art 136 
^ , SC 987 A (C N 204) 

— — o. 115 — Assumption of jurisdiction 
by eTOneous decision of jurisdictional fads 
can be set aside in appeal or revision — 
See Tenancy Lam — U. P. Consolidafiim 
of Holdinra Act (5 of 1934), S. 5 (as it 
stood in the year 1961) 

All 344 (C N 52).(ra) 
— — S. 115 — Court exercising jurisdiction 
under S. 115 cannot correct errors of fart 
Assam 73 B (C N 15) 
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Civil P. C. (conld.) 

S. 115,' Order 6, Ride 17,, Order 29, 

Rule 1 — Order refusing application for 
amendment at ver)' late stage raising techni- 
cal plea (competency to sue under O. 29, 
Rule 1) — No material irrcgidarity 

Ker 138 E (G N 2-1) 

S. 115 (c) — Expressions '‘Illegally” 

and “Material irregularitj” — Meaning — 
Interference permissible only if Subordinate 
Court has committed some breach of a 
provision of law or some error of procedure 
Manipur 34 (C N 10) 
S. 115 (c) — Illegal or irregular exer- 
cise of jurisdiction — Trial Court not con- 
solidating two similar suits — It is only 
error in exercise of jurisdiction — Cl. (c) 

is not attracted AIR 1939 Pat 30 and 

AIR 1933 Pat 61, Diss. 

Tripura 35 (G N 7) 

Ss. 146, 100-101 — Decree for arrears 

of rent, mesne profits and ejectment — 
Death of tenant thereafter — Competency 
of his heirs to file appeal — Decree, whe- 
ther can be set aside in its entirety — 
Houses and Rents — U. P. (Temporarx’) 
Control of Rent and Eviction Act (3 of 
1947), S. 3 

All 309 B (C N 49) (FB) 
S. 146, O. 22, R. 10 and O. 23, R. 3 

— Scope of — Settlee pendente lite of one 
of items of suit property not coming on re- 
cord as party to suit — Application by 
settlee to be brought on record in appeal 

— On next day appellant and settlor filing 
compromise memo — Settlee can take benefit 
of Section 146 — ■ Filing of compromise 
memo is no bar to entertaining application 
or inquiry into its merits — Application can 
bo entertained under Section 146 notunth- 
standing that the truth and validity of 
settlement was disputed — ^951) 2 Mad 
LJ 26, Overruled 

Andh Pra 211 A (C N 51) 
S. 149 — Appeal — Time for pay- 
ment of deficit Court fee — O. 7, R. 11 

does not apply to appeals — Power to ex- 

tend time av'ailable under ,8. 149 but not 
by virtue of Sec. 107 — See Civil P. C. 

(1908), S. 107 Punj 273 A (C N 38) 

S. 151 — Inherent powers — Court 

cannot make use of Section where a party 
had his remedy proxuded elsewhere in 
the Code and fie neglected to avail him- 
self of the same — Power cannot be exer- 
cised as an appellate poxver — Reviexv of 
remand order, failing under Sec. 105 (2), 
in exercise of inherent power is errone- 
ous. Decision of Madh Pra High Court. 
Reversed SC 997 B (C N 207) 

S. 151, O. 1, R. 10, O. 22 R. 10 and 

O. 41, R. 20 — R. 20 is not exhaustix^e 

— Inherent powers can be exercised ■ in 
adding parties to appeals 

Anon Pra 211 B (C N 31) 
S. 151, O. 9, R. 13 and O. 43, R. 1 (d) 

— Application to set aside ex parte decree 
dismissed for default — Remedy by xx'ay of 
appeal is not illusory — Appellant can 


Cixdl P. C. (contd.) 

canvass that tfiere was snlRcicnt cause for 
non-appearance when application was called 
on for hearing — High Court would not 
ordinarily exercise its inherent powers to 
.set aside order when remedy of appeal is 
not availed of e.xcept in exceptional cases 
Cal 229 B (C N 44; 

S. 151 — Proceeding under Calcutta 

Thika Tenancy Act, 1949 — Application 
by tenant for reviexv of ejectment order dis- 
missed for default — Tenant filing applica- 
tion under S. 151 for setting aside order 
of dismissal — Held though order was ap- 
pealable, scope of appeal was limited and 
point of absence could not usually be con- 
sidered in appeal and, therefore, in the cir- 
cumstances application under S. 1-51 xvas 
competent — (1964) 68 Cal WN 1064, Not 
Foil. Cal 240 (C N 47) 

O. 1, R. 3 — Lease and subsequent 

.sale of propert)' — Suit for pre-emption — 

Plaintiff disputing the genuinene.ss of the 
lea.se, alleging that lease and sale are part 
of the same transaction — Le.ssec can be 
joined as co-defendant xvith the vendor 
and x'cnclees Punj 276 (C N 39) 

O. 1, R. 10 — O. 41, R. 20 is not e.x- 

haustix'e — Inherent powers can be exer- 
cised in adding parties to appeals — See 
Civil P. C. (1908), S. 151 

Andh Pra 211 B (C N 31) 

O. 1, R. 10 — No addition of parties 

after limitation — See Motor 3'ehicles Act 


(1939), S. IlOA 


Pat 172 D (C N 28) 


O. 6, R. 14 — Pleadings in a suit by 

or against a Corporation — Signature and 
verification — .Authority to sign a plaint on 
behalf of a Company — Applicability of 
O. 6, R. 14 — Affidavit, necessity of — 
See Cix'il P. C. (1908), O. 29, R. 1 

Ker 13S D (C N 24) 
-O. 6, R. 17, O. 29, R. 1 — Suit by 


Corporation — Amendment of xxTitlen state- 
ment sought after evidence of plaintiff xvas 
taken, for raising objection to competency 
of, Company’s Officer to sue — Amendment 
sought held purely technical and of no sub- 
stance and should be refused 

Ker 138 A (C N 24) 
O. 6, R. 17 — Amendment of plead- 
ing — Delay no ground for refusal — 
Exceptions Ker 138 B (C N 24) 

-O. 6, R. 17 — Order refusing applica- 


ion for amendment at very late stage rais- 
ng technical plea — Revision — No rnate- 
im irregularity — See Civil P. C. (1908), 
5 . 115 Ker 138 E (C N 24) 

O. 6, R. 17, O. 7, R. 10 — Amend- 

Tient of plaint — Amendment if allowed 
ikely to result in deprivation of jurisdic- 
ion of Court — Amendment should be 
illowed and plaint to be retained or retum- 
;d after examining pecuniary 
-ourt Mad 247 (C N 66) 

O. 6, R. 17; O. 7, R. 11 and S. 80 


u. D, n. Ai. J.4. 1 . 1 

Amendment of plaint introducing discord- 
nce betxx’een facts alleged in notice under 
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Civil P. C. fconUl.) 

S. 80 and those pleaded in the plaint — 
Although relief mav be the same plaint has 
to be rejected under O. 7, R. 11 — Ser- 
vice agreement between President r>f former 
Manipur Slate and plaintiff — Ratificatioii 
of agreement by successor the Union of 
India not mentioned in notice iiwler S. 80 

— Subsequent amendment inlrodncin" fact 
of ratification cannot be allowed 

Manipur 44 (C. N 13) 
O. 0, n. 17 — No amendment to pre- 
judice rights accrued to opposite party — 
See Motor Vehicles Act tl039), S. IJO-C 

Pat 172 C (C N 2‘ 

O. 7, R. 7 — Trial Court can mould 

relief and grant decree as re<iiiired by 
merits of case — Appellate Court has the 
same powers — See Civil P. C. fl908), 

O. 41, R. 33 All 307 B (C N 48) 

O. 7, R. 10 — Amendment of plaint 

— Amendment if allowed lihely to result 
in deprivation of jurisdiction of Court — 
Amendment should be allowed and plaint 
to be retained or relumed after etamlning 
pecuniary jurisdictiiin of Court — See Civil 

P. C. (1903), O. 0, n 17 

Mad 247 (C N 60) 

■ O . 7, R. 11 — Total want of cavise of 
action — Dismissal of plaint on that 
ground, when permissible 

All 309 C (C N 19) (FBI 
0. 7, R. 11 — Amendment of plaint 
intruducine discordance between facts alleg- 
ed in notice under S. 80 and tlvose plead- 
ed in the plaint — Although relief may l>c 
the same plaint has to be rejected under 
0. 7, R. ll — Service agreemeut between 
President of former Manipur State and 
plaintiff — Ratification of agreement by 
successor the -Union of India not mention- 
ed in notice under S. 80 — Subsequent 
amendment introducing fact of ratification 
cannot be allo’ved — See Civil P. C. 
(1908), O. 6 K. 17 

Manipur 44 (C N 13) 

O. 7, R. 11 — Appeal — Time for 

payment of deficit Court-fee — O. 7, R. H 
does not apply to appeals — Power to ex- 
tend time available under S. 149 but not 
by virtue of Sec. 107 — Sec Civil P. C. 
(1908), S. 107 PuD) 273 A (C N .3‘ 

O. 8, R. 5 — Admissions 

Ker 138 C fC N 21) 

O. 9 (Gen.) — Rules 35 and 3^A of 

Chap. X of Original Side Rules of Calcutta 
High Court — Drstinction between noint- 
ed out — Suit filed on Original Side — 
Dismissal for non-prosecution — Apphta- 
lion for recalling and setting aside order — 
O. 9, Civil P. C. has no application 

Cal 231 A (C N 45; 
O. 9, R. 13 and O. 43, R. I (d) — Ap- 
plication to set aside ex parte decree dis- 
missed for default — Order is apneal.ible 
under O. 43. R. 1 (d) 

Cal 229 A (C X 41) 
— — O. 9, R. 13 — Application to set 
aside ex paiie Decree litbinivsed fordefanit 


Civil P. C. (conld.) 

— Remedy by way of appeal is not illusory 

— Appellant can canvass that there was 

sufficient cause for non-appearance when 
application was called on for hearing — 
High Court would not ordinarily exercise 
its inherent powers to set aside order when 
remedy of appeal is not availed of except 
ID exceptioD.si cases — See Civil P. C. 
(1903), S. 151 Cal 229 B (C N 41) 

O. 20, R. 12 — Ascertainment of 

mesne profits — Suit for declaration of 
title, lor possession and for mesne profits 
— Held, mesne profits had to be a.scertain- 
ed separately on petition under O. 20, R. 12 
on obtaining possession — See Specific Re- 
lief Act (1877). S. 42. 

Tripura 43 F (C N 10) 

O. 21, R 1 — Decree against tenant for 

arrears of rent — Service of notice under 
S. 3 of U. P .Act 3 of 1917 by landlord — 
Deposit of decretal amount in Court under 
O. 21, B. I — Amounts to payment to 
landlora — See Houses and Rents — U. P 
(Temporary') Control of Rent and Eviction 
Act f3 of 1917), S. 3 

All 309 A (C N -19) (FD) 

O. 21. B 57 — The expression “vvlirro 

any proper^ has been attached in execu- 
tion of a decree ’ — Interpretation of — • 
Attachment before judgment — Becomes 
attacliinent in an execution — Execution 
anphc.iflo'i — Dismissal for decree-holder’s 
{Iclaiilt — Attachment before Judgment 
ceases to subsist — (Civil Procedure Code 
(1903), Order 38. Rule 11) 

Mys 132 A (C N 33) 

O. 21. n. 61 — Money due to Juclg- 

ment-dcblof on atUched bills ^^uuey in 
possession of Government in trust for judg- 
ment-debtor — Claimant not in possession 
of such money His claim to money 
.sitoiild be disallowed 

Tripura 40 A (C X 9) 

O. 22. R. 3 — Settlement of land in 

favour of plaintiff as tenants from deity — 
Suit by plaintiff for title and declaration of 
possession of land annexed to land by 
alluvion — Deity impleaded as pro forma 
defendant — • Dismissal of suit — First ap- 
peal to High Court impleading deity as 
respond«it — Dismissal of appeal a'gaiust 
deity for failure to pay cost of guardian ad 
litem appointed by Court for deity — Dis- 
missal of entire appeal — Validity. — See 
Civil P. C. (ISOSX -S. 11 

SC S09 (C N 172) 

O. 22, R. 4 — Settlement of laud in 

fstvour of plaintiff a.s tenants from deitv' — 
Suit by plaintiff for title and declaration of 
posvttskm of land annexed to land by 
alluvion — Deity impleaded as pro 
forma defendant — Dismissal of suit 

— First appeal to High Court implead- 
iog deify as respondeat — Dismissal 
of appeal against deitv for failure 
to pay cost of gumJi.in ad hlem appointed 
by Court for deity — Dismissal of entire 
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Civil P. C. (contd.) 

appeal — Validity S'ee Civil P. C. (1908), 
S. 11 SC 809 (C N 172) 

O. 22, R. 4 read with R. II — Appeal 

— Abatement of — IDeath of one of res- 
pondents — Application to bring legal re- 
presentative on record made after 90 days 

— Delay not satisfactorily explained — Ap- 
peal abates Piinj 273 B (C N 38) 

O. 22, R. 10 — Scope of — Settlee 

pendente lite of one of items of .suit 
properh' not coming on record as 

E arh' to suit — Application by settlee to 
e brought on record in appeal — On next 
day appellant and settlor filing compromise 
memo — Settlee can take benefit of S. 146 
— (1951) 2 Mad LJ 26, Ovemilcd — See 
Civil P. C. (1908), S. 146 

Amdh Pra 211 A (C N 31) 

O. 22, R. 10 — O. 41, R. 20 is not 

exhaustive — Inherent powers can be exer- 
cised in adding parties to appeals — See 
Civil P. C. (1908), S. 151 

Andh Pra 211 B (C N 31) 

O. 23, R. 1 — "Same subject matter” 

— Meaning — Cause of action and relief 
claimed in the two suits must be same 

SC 987 (C N 204) 

O. 23, R. 1 — Withdrawal of suit — 

Right of withdrawal and right of withdra- 
wn with liberty' to file fresh suit — Distinc- 
tion — Application under sub-rule (2) — 
Conversion of into an application under 
sub-rule (1) — Not permissible 

Mys 155 (C N 37) 


0. 23, R. 3 — - Scope of — Settlee 

pendente lite of one of items of suit 

property not coming on record as 

K to suit — AppL'cafion by settlee to 
rought oil record in appeal — On next 
day appellant and settlor filing compromise 
memo — Settlee can take benefit of S. 146 

— Filing of compromise memo as no bar 

to entertaining application or inquiry into 
its merits — Application can be entertain- 
ed under Section 146 notwithstanding that 
the truth and validitj' of settlement was dis- 
puted — (1951) 2 Mad LJ 26, Overruled — 
See Civil P. C. (1908), S. 146 

Andh Pra 211 A (C N 31) 

O. 29, R. 1 — Suit by Corporation — 

Amendment of written statement for rais- 
ing objection to competency of Compan}'s 
Officer to sue — Amendment held purely 
teclinical and of no substance — See Civil 
P. C. (1908), O. 6, R. 17 

Ker 138 A (C N 24) 

Order 29, R. 1 and Order 6, Rule 14 

— Order 29, Rule 1 not mandatory — 
Pleadings in a suit by or against a Corpora- 
tion — Signature and verification — Autho- 
rity to sign a plaint on behalf of a Com- 
pany — Applicability of Order 6, Rule 14 
— Affidavit, necessity of 

Ker 138 D (C N 24) 
O. 29, R. 1 — Order refusing applica- 
tion for amendment at very late stage 
raising technical plea — Rcision — No 


Civil P, C. (contd.) 

material irregularitv — See Civil P. C. 
(1908), S. 113 Ker 138 E (C N 24) 

;; — 38, R. II — Attachment before 
judgment ^ — Becomes attachment in execu- 
tion — No fresh attachment necessary — 
See Civil P. C. (1908), O. 21, R. 57 

Mys 152 (C N 35) 
— 7;~C)- 39, R. 1, S. 107 — Injunction — 
Relief is cliscretionarx- — Discretion used 
in a judicial and not in a capricious manner 

— High Court will not interfere — Wrong- 
ful use of discretion by Lower Court — 
Burden of proof is on the appellant 

Manipur 37 A (C N 11) 
O. 39, R. 1 — Injunction — Grant of 

— Considerations which weigh with the 

Court stated Manipur 37 B (C N IJ) 

— ^ — -O. 39, R. 1 — Injunction — Grant of 

— Court must be satisfied that prima facie 
case has been made out 

Manipur 37 C (C N 11) 
O. 41. R. 5 (3) (c) — Rule is manda- 
tor}' — Wliat it provides is that order on 
application cannot be made under security 
is filed aud not that application itself 
would not be maintainable 

Andh Pra 210 (C N 30) 
^O. 41, R. 20 — R. 20 is not exliaiistive 

— Inherent powers can be exercised in 
adding parties to appeals — See Civil P. C. 
(1908), Sec. 151 

Andh Pra 211 A (C N 31) 

-O. 41, R. 23 — Remand of case by 

Appellate Court — Order of remand is 
appealable under Order 43 — Order not 
appealed against — Its correctness is no 
more open to examination in view of Sec- 
tion 105(2) — Review of remand order 
in exercise of inherent power is errone- 
ous. Decision of Madh Pra High Court. 
Reversed SC 997 A (C N_207) 

O. 41, R. 23 — Case sent back to first 

appellate Court to dispose of appeal on 
merits — Court of first appeal is com- 
petent to rehear entire matter 

Assam 75 A (C N 16) 

O. 41, R. 33, O. 7, R. 7 — Trial 

Court can mould relief and grant decree as 
required by merits of case — Appellate 
Court has the same powers 

All 307 B (C N 48) 


O. 43, R. 1 (d) — Application to set 

aside ex parte decree’ dismissed for default 
— Order is appealable under O. 43, R. 1 
(d) -- See Civil P. C. (1908), O. 9, R. 13 
Cal 229 A (C N 44) 


O. 43, R. 1 (d) — Application to set 

iside ex parte Decree dismissed for default 

— Remecly by way of apiDeal is not illusoiy 

— Appellant can canvass that there was 
ufficient cause for non-appearance when 
ipplication was called on for hearing 

iee Civil P. C. (1908), S. 151 . , . ,, 

Col 5>-7P n iC N 44) 


O. 47, R. 1 — Suit dismissed for non- 
prosecution — Application for recalling and 
reviewing order fued within 30 days of 
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Civil P. C. fconfd.) 

date of Older is not barred by bmitation 
under Art. 121, Limitation Act — Even if 
apnlication for review is not in the pres- 
cnoecl form that is not fatal to its mam- 
tainabilitv — (Limitation Act (1963), Arti- 
cle 121)' Cal 231 C (C X 45) 

O. 17, Rr. I and 4, Proviso (b) — 

Grounds for review — Review oi\ ciouskI 
of discovery’ of new matter — Sinct proof 
rcquiretl by pro%iso (b) to R. 1 — Dismissal 
of suit for non-proseuition — Review — 
PlaintiQ alleging bis inability to place before 
Court certain facts owing to death of his 
solicitor — Review allowed on ground of 
any other sufficient reason’ 

Cal 231 D (C N 45) 

O. 47, R. 4, Proi’iso (b) — Review on 

ground of discovery of new matter — Strict 
proof as required by proviso essential — 
Sec Civil P, C fiaOS) O 47 R. 1 

Cal 231 D (C N 4-5) 
CIML SERVICES 


— Andhra Pradesh Public Employment (Re- 
fjuircmcnl as to Residence) Rules, 1939 
— — S. 3 and the Andhra Pradesh Employ- 
ment (Requirement as to Residence) Rules, 
1069, framed there-iindcr are ultra vires the 
power of Parliament under Art If? (3) ao<I 
nolatcs Art. 16 (1) and (2) of Constitution 
— See Civil Services — Public Employ- 
ment (Requirement as to Residence) Act 
(1957), S. 3 Andbra Pra 236 A (C N 36) 
—Civil Services ClossiGcalion (Control and 
Appeals) Rules 

■ — Rules 49 and 56 — Mete non-promo- 
tion to selection post without any tUsciph* 
nary action does not amount to penalty 
within n. 19 — No appeal lies under R. 56 
Cal 225 D (C N 42) 
R. 56 — Mere non-promotion to selec- 
tion post without any disciplma^' action 
docs not amount to penality within R.49 — 
No appeal lies under R. 56 — Sec Civil 
Scrsices — Civil Services (Classific-ation 
CwA'wA •w/J. P.'aIcs,, R.. 

Cal 223 B (C N 421 


— Jammu and Kashmir Civil Service (Clav'i- 
fication. Control and Appeal) Rules (1950) 

R. 14 (1) — Creation of temporaty 

post of Administrative Officer — Held, 
R. 11 (1) was not attracted — See Civil 
Scniccs — Jammu and Ka.slimir Civil Ser- 
vice (Classification, Control and Appeal) 
Rules (1956), R. 10 (2) 

J and K 90 B (C N 17) 

Rr. 16 (2), 14 (I). 21 and 25 — Crea- 

tion of temporary post of Administrative 
Officer — Held, R. 16 (2) was attracted 
and not R. 14 (1) and \s-hilc fillmg (hat 
post q^uestion of juniority or senionty 
covered by R. 24 or 25 was not relevant 
— Scope of R. 16 (2) indicated 

J and K 90 B (C X 17) 
— R. 2 1 — Creation of lemporaty post 
of Adminislrafive Officer — Held, wnile 
iillmg that post question of funiority or 


Gvil Services — J. and K. Civil Senice 
(Classification, Control and Appeal) Rules 
(contd.) 

seniority' covered by B. 24 was not relevant 

— See Civil Sen-ices — Jammu and Kash- 
mir Civil Service (Classification, Control 

and Appeal) Rules (1936), R. 16 (2) 

J and K 90 B (C N IT 

R 25 — Creation of tcmpoiaiy 

ot Administrative Officer — Held, while 

filling that post question of ]uniorily or 
senionty covered hy R. 25 was not relcvent 

— See Civil Services — Jammu and Kash- 

■tiir Civil Sers’ice (Classification, Control 

and Appeal) Rules (1956), R. 16 (2) 

J anci K 00 B (G N 17) 
— Kashmir Civil Services (Classification, 

Control and Appeal) Rules 

R. 52, Note 8 (added by Covl. Noti- 

iicalion No SRO 3H dated 11-2-6G) in eter- 
dse of power under S. 124 of the Jammu 
and Kashmir State Constitution — Articles 
of Assf>ciatiou of Jammu and Kashmir 
Industries do not contain such power -- 
fConstitiition of Jaminii and Kashmir. Sec- 
tion 124) — (Jammu and Kashmir Indus- 
tries Limiterl — Memorandum of Articles 
ol Association, Arts. 89 and 7.3 (5) ) 

J and K 04 C (C N 18) 

R. 52, Note 6 (addesl by Government 

.Notification No. 5R.O. 36 dat^ 21*2-66) 
and Art 207 -— Notification and Note 6 
to R. .32 held, invalid — Notification viobt* 
cd S. 126 of the J and K State Constilw- 
(ion — Also violative of Articles 311 (2), 
14 and 10 of the Constitution of IntUa — 
(J and K Government Notification No. 
SRO. 36, dated 11-2-6C) — (Constitution 
of Jammu and Kashmir, S. 126) — (Con- 
stitution of India, Articles SII (2), 14, and 
16) I and K 01 D (C N 18) 

— Public Employment (Requirement as to 

Residence) Act (44 of 1037) 

S- .3 — Section 3 and the Aiidlira Pra- 
desh Public Employment (Requirement as to 
Residence) Rules, 1959, framerl thereunder, 
arc ultra, vires the ^wer of ParijaxocoA 
under Article 10 (3) and violates Art. 16 (1) 
and (2) of the Constitution — Constitution 
of India. Art. 16 (1), (2) and (3) 

Andh Fra 236 A (C N 36) 

^S. 3 — Validity of — Delegation of 

power under — Amounts to abdication of 
legislative function by Parliament — Con- 
stitution of India, Articles 16 (3) and 245 
Andh Fra 236 B (C N 36) 
—Punjab Government Sm-ices (\5’ar 
Amendment) Rules (1043) 

R. 3 — Appointment of persons render- 
ing war service on temporary basis — Ap- 
pointment cannot he reg.irded as one under 
R. 3 — See Government of India Act 
(1935), S. 241 (1) (b) 

Punjab 241 A (C N 34) (FB) 

R. 3 — Confirmation of Gos’ermnent 

servant Owing to wrong int^pretation of 
rules — Government can revise its ilecision 
at subscf/uent stage when mistake comes to 
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Punjab Government Semces (War Amend- 
ment) Rules (contd.) 

its notice — See Constitution of India, 
Art. 3,11 Punjab 241 B (C N 34) (FB) 

R. 4 — Interpretation — Rule 6 Forms 

integral part of entire set of rules and can- 
not be singled out for taking benefit under 

— See Government of India Act (1935), 
Section 241 (1) (b) 

Punj 241 A (C N 34) (FB) 

R. 5 — Intcrprelation — R. 6 Forms 

integral part of entire set of rules and can- 
not be singled out for taking benefit under 

— See Government of India Act (1935), 
Section 241 (1) (b) 

Punj 241 A (C N 34) (FB) 

R. 6 — Interpretation — R. 6 Forms 

integral part of entire set of rules and can- 
not be singled out for taking benefit under — 
Appointment of persons rendering war ser- 
vice on temporary basis — Appointment 
cannot be regarded as one under R. 3 — 
Appointees cannot avail of benefit of R. 6 
for fixation of his seniority — See Govern- 
ment of India Act (1935), Sec. 241 (1) (b) 
Punj 241 A (C N 34) (FB) 

R. 7 — Interpretation — R. 6 Forms 

integral part of entire set of rules and can- 
not be singled out for taking benefit under 

— See Government of India Act (1935), 
Section 241 (1) (b) 

Punj 241 A (C N 34) (FB) 

R. 8 — . Interpretation — R. 6 Forms 

integral part of entire set of rules and can- 
not be singled out for taking benefit under 

— See Goveninient of India Act (1935), 
Section 241 (1) (b) 

Punj 241 A (C N 34) (FB) 


Civil Services Classification (Control, and 
Appeal) Rules 
See under Civil Services. 


Companies Act (1 of 1956) 

— -T-S. 10 — Company Court has no e.xclu- 
sive juri.sdiction in matters falling outside 
Companies Act such as suits on contracts 
or mortgage bonds executed by companies 
— (Civil P. C. (1908), S. 9) 

Andh Pra 225 A (C N 34) 

S. 26 ^ — Articles of Association of the 

Fertilizer Corporation of India Ltd. — Arts. 
67 and 110 — Effect — Exercise of powers 
of the Board , of Directors of the , Company 
held was subject to directives by Presi- 
den of India — Company held bound to 
implement Circular of Central Government 
dated 26-12-1965 — Company held bound 
to pay ex gratia payment of bonus to 
workers SC 867 A ,(C N 188) 


125 — Specific charge and floating 
— Distinction between — (T. P. 
100 ) 

Andh Pra 225 B (C N 34) 

S. 125 — Mortgage of property' by 

company — Mortgage not registered under 


charge 
Act (1882), S. 


Companies Act (contd.) 

.section — - Purchase of mortgaged property 
in execution of money decree against Com- 
pany — Suit by mortgagee for realisation 
of mortgage debt — Purchaser cannot con- 
tend that mortgage was rmllitj' and not en- 
forceable against him 

Andh Pra 225 C (C N 34) 

S. 543 — Scope and applicability — 

Liability under .section — It must first be 
shown that person proceeded against has 
been guilty of misapplication, etc. — Sec- 
tion covers breach of trust by negligence 
Ker 131 A (C N 23) 
S. 543 — Misapplication of capital re- 
sulting in loss — Meaning of — Declara- 
tion of dividend contrary to provisions of 
Memorandum of Articles of Association — 
Held, it was case of such misapplication 

Ker 131 B (C N 23) 

S. 543 — Misapplication of capital of 

company resulting in loss — Burden of 
proof — Once Liquidator shows that there 
was declaration of dividend resulting in 
misapplication, burden shifts on to direc- 
tors to show that it was not actually paid 
— (Evidence Act (1872), Ss. 101-104) — 
(Banking Companies Act (1949), S. 45-H) 
Ker 131 C (C N 23) 
S. 543 — : Provisions of S. 45-H, Bank- 
ing Companies Act, apply to misapplication 
of Bjmk’s funds — The question whether 
S. 45-H covers only the cases co\'ered by 
S. 543 (1) (a) of the Companies Act, 1956, 
and does not cover the cases contemplated 
by Clause (1) (b) thereof left open — See 
Banking Companies Act (1949h S. 45-H 
Ker 131 D (C N 23) 

Constitution of America (First Amend- 
ment and Fourteenth Amendment) 

Case from America — State is not 

permitted to forbid or prescribe advo- 
cacy of use of force or of law violation 
except where such advocacy is directed 
'to incite or produce imminent lawless 
action and is likely to incite or produce 
such action — See Constitution of India, 
Art. 19(l)(a) 

USSC 45 (C N 7) 

Constitution of India 


■ ^Art. 14 — Provisions of Ss. 91 and 

96 Maharashtra Co-operative Societies 
Act and Rules under not violative of 
Arts. 14 and 19 — See Co-operative So- 
cieties • — Maharashtra Co-operative So- 
cieties Act (24 of 1961), S. 91 

Bom 201 A (C N 34) 
^Arts. 14, 16(1) — Posts of Upper Divi- 
sion Assistant and Junior Stenographer 
having same pay — Posts, in practice, 
classed together for further promotions 
— Non-statutory Rules subsequently 
framed making differentiation between 
those posts for purpose of promotion — 
Retrospective application of the Rules to 
employee appointed before the Rules are 
promulgated will be incontravenhon of 
Arts. 14 and 16(1). Cal 250 A (C N ol) 
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Coiuitiliidon of India (contd.) 

Art. 14 — Piovisions of S 101. Sch. 1 

Entry 3 and Rule 92 of Himachal Pra- 
desh Co-operative Society Rules are dis- 
criminatory and violate provisions of 
Art. 14 of the Constitution — See Hima- 
chal Pradesh Co-operative Societies Act 
{13 of 1956), S. 101 

Delhi llfl (C N 28) 
Art. 14 — See Civil Services — Kash- 
mir Civil Services (Classification, Control 
and Appeal) Rules, R. 52 Note 6 

J & K 94 D (C N 18) 

Art. 14 — See Constitution of India. 

Art. 226 Ker 142 E (C N 25) 

Art. 14 — Rules under Art. 309 pro- 
viso framed by Governor of Mysore R. 3 

— Termination of service of local candi- 
dates in Motor Transport Department as 
a result of selection made by State Re- 
cruitment Committee — Selection quash- 
ed by High Court as invalid — Requla- 
tion of service of all local candidates con- 
tinuing in service under R. 3 — Petitioner 
refused benefit of R. 3 — Discrimination — 
Direction for regularisation of services of 
petitioner given under Art. 226 — See 
Constitution of India Art. 309 Proviso 

Mys 160 (C N 39) 
Art. 16 — See Civil Services ~ Kash- 
mir Civil Services {Classification, Control 
and Appeal) Rules, B. 52 Note 6 

J & K 94 D (C N 18) 

Art. 16 (1). (2) and (3) — SecUon i 

and the Andhra Pradesh Public Employ- 
ment (Requirement as to Residence) 
Rules, 1969, framed thereunder are ultra 
vires the power of Parliament under 
Art. 16(3) and violates Art. 16(1) and (2) 
of Constitution — See Civil Services 

— Public Employment (Requirement as 
to Residence) Act (1957). S. 3 

Andh Pra 236 A (C N 36) 

Art. 16(1) — Posts of Upper Division 

Assistant and Junior Stenographer hav- 
ing same pay — Posts, in practice, classed 
together for further promotions — Non- 
statutory Rules subsequently framed 
making differentiation between those 
posts for purpose of promotion — Retros- 
pective application of the Rules to em- 
ployee appointed before the Rules arc 
promulgated will be in contravention of 
Arts. 14 and 16(1) — See Constitution of 
India. Art. 14 

Cal 250 A (C N 51) 

^Art. 16(1) — Posts of Upper Division 

Assistant and Junior Stenographer hav- 
ing same pay classed together, in practice, 
for further promotions — Cordinned 
Lower Division Assistant promoted as 
Junior Stenographer — Subsequent non- 
statutory Rules making differentiation 
between posts of Upper Division Assis- 
tant and Junior Stenographer for the 
purpose of promotion, erroneously appli- 
ed retrospectively to such employee — 
Employees only right under Art. 16(1), 
Is to h« considered for promotion equally 


Constitution of India (contd.) 
witli Upper Division Clerks without being 
affected by those Rules — Court cannot 
issue direction to promote that employee 
unless there is any statutory rule which 
gives him right to be promoted •— See 
Constitution of India, Art. 226 

Cal 250 B (C N 51) 
Art. 16(3) — Validity of — Delega- 
tion of Power under — Amounts to abdi- 
cation of Legislative function by Parlia- 
ment — See Civil Services — Public Em- 
ployment (Requirement as to Residence] 
Act (1957). S. 3 

Andh Pra 236 B (C N 30) 

^Art. 10 — See Constitution of India. 

Art. 226 Ker 142 E (C N 25) 

Art. 10(1) — Freedom of the press — 

Must be used with discretion 

Madh Pra 102 C (C N 23) 

Art. 19(1). (2) — Freedom of press — 

Limitations 

Madh Pra 102 A (C N 23) 

Art. 10(2) — The expression "in the 

interest of — Meaning ci 

Madh Pia 102 B (C N 23) 
——Art. 19(2) — Freedom of press — 
Restrictions upon — ReasonabUness — 
Test stated 

Madh Pra 102 D (C N 23) 
-^Art. 19(2) — The restrictions Impos- 
ed by S. 12, M. P. Public Security Act — 
Reasonableness — See M. P. Public Secu- 
ntv Act (25 of 1959). S. 12 

Madh Pra 102 E (C N 23) 
—Art. 19(1) (a) — Case from America 

— State is not permitted to forbid or 
prescribe advocacy of use of force or of 
law violation except where such advo- 
cacy is directed to incite or produce im- 
minent lawless action and is likely to 
indte or produce such action — Whitney 
V. CaUfomia. (1927) 274 US 357 - 71 L 
Ed 1095 ■=• 47 S Ct 641. Overruled — 
(Constitution of America, First Amend- 
ment and Fourteenth Amendment) 

USSC 45 (C N 7) 

AxL (s') and (r) — Order under 

S. 12 M. P. Public Security Act totally 
prohibiting sale, distribution or circula- 
tion of paper — Order is violative of 
Art 19(1) (a) and (g) — See Public Safety 

— M. P. Public Security Act (25 of 1959). 

S. 12 Madh Pra 102 L (C N 23) 

——Art. 19 (1) (f) — Provisions of Ss. 91 
and 96 Maharashtra Co-operative Socie- 
ties Act and Rules under not violative of 
Arts. 14 and 19 — See Co-operative So- 
deties — Maharashtra Co-operative So- 
delles Act (24 of 1961), S. 91 

Bom 201 A (C N 34) 

Art. 20 (2) — Criminal P. C. (1898). 

Section 403 — Rule of autre fois acquit 
and Issue estoppel rule — When can be 
invoked — Criminal prosecution of accus- 
ed for smuggling — Not barred by earlier 
proceedings against him under Sea Cus- 
toms Act — Sea Customs Act (1878). 

S. 367 (S) SC 962 A (C N 193) 
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CoiiiUttition of Judin (contd.) 

^Art. 20 (2) , — Separate proceedinas 

under S. 500, Penal Code over same pub- 
lication against same accused — Main- 
tainability — It is bad and improper and 
may lead on to double jeopardy. 

Cal 248 C (C N 50) 
Art. 20 (3) — "Accused of any of- 
fence” — Person against whom enquiry 
is held under Section 171-A, Sea Customs 
Act (1878) is not a person accused of any 
offence — AIR 1956 Cal 253 and AIR 
1958 Cal 682, Overruled 

SC 941 C (C N 193) 
^Art. 20 (3) — "Accused of any of- 
fence” — Statement made under Ss. 107 
and 108 of Customs Act U962) — State- 
ment not by person accused of any of- 
fence SC 940 E (C N 193) 


^Art. 22 — Preventive detention — 

Satisfaction of detaining authority — 
Subjective and not objective and hence 
not justiciable — Validity of detention 
can, however, be challenged on ground 
of mala lides or that grounds supplied 
are irrelevant or vague — See Public 
Safety — Preventive Detention Act (1950), 
S. 3(1) (a) and (2) 

SC 852 A (C N 185) 

Art. 22(5) — Order of preventh'e 

detention — Grounds supplied to detenu 
containing valid and invalid grounds — 
Order of detetion is illegal — It is not 
possible to guage in such cases to what 
extent bad reasons operated on mind of 
detaining authority — See Public Safety 
— Preventive Detention Act (1950), S. 3 
SC 852 C (C N 185) 
Arts. 22 (5) and 32 — Order of pre- 
ventive detention — One of grounds 
extremely vague and not giving sufficient 
particulars — Constitutional guarantee is 
infringed — Detention is illegal 

SC 852 D (C N 185) 


^Art. 32 — Order of preventive deten- 
tion — Grounds supplied to detenu con- 
taining valid and invalid grounds — Order 
of detention is illegal — It is not possible 
to guage in such cases to what extent bad 
reasons operated on mind of detaining 
authority — See Public Safety — Preven- 
tive Detention Act (1950), S. 3 

SC 852 C (C N 185) 

^Art. 32 — Order of preventive de- 
tention — One of grounds extremely 
vague and not giving sufficient particulars 

— Constitutional guarantee is infringed 

— Detention is illegal — See Constitu- 
tion of India, Art. 22(5) 

SC 852 D (C N 185) 


Art. 32 — Instances of self-restraint 

of Supreme Court under Article 32 — 
Existence of other ordinary remedy ■ — 
Delay — No rules of limitation — Exer- 
cise of power under Article is discretion- 
ary, — State cannot put fetters on Court’s 
powers — Payment under mistake of law 
— Recovery of, under Section 72 Con- 


Constitution of India (contd.) 
tract Act — Limitation Act prescribes 
limitation on grounds of public policy 
which has to be respected in enforcement 
of fundamental right — Section 12-A (4), 
Bombay Sales Tax Act (1946) declared 
invalid in 1964 — Payment towards tax 
made in 1959 and 1960 — Petition for re- 
covery made 6 months after declaration 
of invalidity of Section 12-A (4) — Peti- 
tion held barred — Limitation Act (1963), 
Article 24 — Contract Act (1872), Sec. 72 
Civil P. C. (1908), Section 11 — Pre- 
vious petition under Article 226 dismissed 
not on merits — Subsequent petition 
under Article 32 is not barred 

SC 898 (C N 191) 

Art. 133 — Interim orders of Court 

— Interference with, by Supreme Court 
SC 891 B (C N 190) 

Art. 133 (1) — Application for special 

leave to appeal to Supreme Court under 
Art. 133 (1) — Limitation — Application 
for copy of judgment filed by party on 
18th April 1968 — Cop.y prepared by 
office of Court on May 23, 1968 — Party 
not collecting copy on that date for want 
of funds — Copy collected thereafter on 
August 27. 1968 — Party held not entitled 
to add the whole period up to August 27, 
1968 to the normal period of limitation 
prescribed under Art. 132 of Limitation 
Act — It could only add period between 
date of its application and date of prepa- 
ration of copy by office of Court — See 
Limitation Act (1963), S. 12(3) 

Punj 282 A (C N 41) (FB) 


Art. 136 — Registered agreement 

between landlord and defendant entered 
in the year 1911 before amendment of 
Section 107, T. P. Act in 1929 and signed 
by defendant only — Landlord thereby 
permitting defendant to construct house 
on suit property — Recital not to evict 
defendant or his descendants so long as 
they pay rent regularly — Defendant 
constructing house on suit property ac- 
cordingly and paying rent regularly — 
Suit for eviction by landlord — Breach of 
any terms of agreement not established 
— High Court holding that defendant 
being licencee could not be evicted — 
Appeal against — Interference under 
Article 136 being discretionary Supreme 
Court refused to interfere — Easements 


Act (1882), S. 60 

SC 970 (C N 197) 

-Art. 136 — Appeal by special leave 


— Powers of Supreme Court — Dismissal 
jf appeal under Section 410 in limine by 
High Court by using single word even 
though it raised substantial and arguable 
aoints — Dismissal is improper — Order 
set aside and appeal remanded for rehear- 
tng according to law 

SC 977 B (C N 199) 

Art. 136 — Practice — Finding of 

[act — Supreme Court ordinarily does not 
interfere with concurrent finding of fact 
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arrived at by Trial Court and Ilich Court 

— (Civil P. C. (1908). Section 112) 

SC 987 A (C N 204) 
Art. 130 — Appeal by special leave 

— Exercise of special and discretionary 
jurisdiction — Question involvinc validity 
of statute no longer in operation — Claim 
not substantial — Appeal dismissed with- 
out considering merits 

SC 1021 (C N 215) 

Art. 141 — Supreme Court decision 

is binding on High Court — It cannot be 
ignored on ground that relevant provi- 
sion was not brought to the notice of the 
Supreme Court 

SC 1002 C (C N 209) 
Arts. 226 and 227 — Disputed ques- 
tions of fact can be determined 

SC 802 B (C N 170) 

Art. 226 — Dismissal of petition in 

limine — Consideration 

SC 802 C (C N 170) 

Art. 226 — Criminal prosecution — 

Delay in filing complaint — No ground 
by itself in dismissing complaint — Delay 
can be considered in arriving at final ver- 
dict — Criminal P. C. (1898). S. 190 

SC 9G2 B (C N 193) 


—Art. 226 — Writ jurisdiction — High 
Court will not act as Court of Appeal 

SC 992 B (C N 206) 

Art. 226 — Writ petition challenging 

jurisdiction of Income-tax Ofiicer to Issue 
notice under Section 34(1) (a) Income-tax 
Act on ground that officer had no reason 
to believe — Assertion not controverted 
by filing affidavit or production of rele- 
vant material by Income-tax Officer — 
Proceedings quashed as being without 
iurisdiction — Order of Bombay High 
court Bench,. R^r,^^ ^ 


Art. 22C — Writ of certiorari — Ju- 
risdiction of High Court to issue — Deci- 
sion of competent authorities based on 
misconstruction of provision of law and 
not on erroneous finding of fact — Wnt 
con be issued ^ ^ 

Art. 226 — Satisfaction of Governor 

^ long as Governor acted in g(^ 

faith his satisfaction cannot be delemiin- 
ed by Court by any objective test and 
inquired into bv it — See Constitution ol 
India, Art 311(2) Proviso (c) 

Assam BO A (C N 17) 


——Art. 226 — Mandamus — Statutory 
Tribunal — No mandamus to compel It 
to exercise jurisdiction which it does not 
possess Cal 225 A (C N -42) 

Arts. 22C. 16 (1) — Posts of Upper 

Division Assistant and Junior Stenographer 
ha\dng same pay classed together, in prac- 
tice. for further promotions — Confirmed 
Lower Divbion Assistant promoted as 
Junior Stenographer — Subsequent non- 


Constitution of India (contd.) 
statutory Rules, making differentiation be- 
tween posts of Upper Division Assistant 
and Junior Stenographer for the purpose 
of promotion, erroneously applied retros- 
pectively to such employee — Employee’s 
only right under Art. 16 (1), is to be con- 
sidered for promotion equally with Upper 
Division Clerks without being affected by 
(hose Rules — Court cannot issue direc- 
tion to promote that employee unless there 
is any statutory rule which gives him 
right to be promoted 

Cal 250 B (C N 51) 
Art. 226 — Infructuous writ — Ap- 
pointment of R to post X — Writ petition 
to quash order of appointment — Peti- 
tion dismissed — Appeal — During pen- 
dency of appeal, abolition of post X and 
appointment of R to post Y with higher 
scale of pay — Held, nothing could be 
adjudicated upon appointment of R to Y 
Dost as it would be introducing totally 
new case — When R did not hold post X 
after its abolition, writ, even if issued, 
would be infructuous and meaningless — 
(Constitution of Jammu and Kashmir 
(1956). S. 103) — (Letters Patent (Cal.) 
Cl 15) J & K 90 A (C N 17) 

^Arts. 226 and 311 — Affidavit In sup- 
port of petition — Petitioners claiming 
rights as permanent employees — No 
categorical denial by Government — Civil 
lists and departmental budget showing 
their names — Petitioners’ claim upheld 
J & K 94 A tC N 18) 
Art. 226 — Parties to a writ petition 

— Government transferring some of its 
departments to an incorporated company 

— Employees challenging Governmenl'a 
action in altering their service conditions 

— Chairman of the Company also im- 

pleaded ■— Held, no writ could issue 
against him J & K 94 B (C N 18) 

—Art. 22G — Natural justice — Mal- 
practice by candidate at examination — 
Enquiry — Candidate told in precise terms 
what charge against him was — Cireums- 
tances appearing against him put to him 
and explanation obtained — Procedure 
followed in enquiry was as laid down at 
his instance in writ petition filed by him 
challenging order of detention passed 
against him by Principal — College Coun- 
cil was to consider report of enquiry of- 
ficer, an officer of candidate’s choice, and 
to pass appropriate order — Composition 
of College Council, which included Prin- 
cipaL disclosed to him — Proc^ure 
agreed upon did not require either that 
copy of enquiry' officer’s report should be 
provided to candidate and he be heard by 
College Council or that he should be given 
legal assistance — Held tribunal was only 
contractual domestic tribunal and there 
was more than sufficient compliance 
principles of natural justice 

Ker 142 B (C N 25) 
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Art. 226 — Natural justice — It can- 
not be presumed that person who has once 
decided matter without due hearing would 
have such bias in favour of his decision 
as not to be capable of reaching fair deci- 
sion after due hearing 

Ker 142 C (C N 25) 
^Art. 226 — Natural justice — Re- 
quirements of — Requirements would 
vary with circumstances of each case • — 
Test as to whether there has been viola- 
tion would be to consider what would be 
reaction of fair minded person of ordinary 
sense ond sensibility who has been inform- 
ed of all that has happened — Test ela- 
borately explained Ker 142 D (C N 25) 

^Arts. 226, 14, 19 — Natural justice — 

It is not fundamental right under the Con- 
stitution, though its non-observance may 
result in contravention of fundamental 
rights Ker 142 E (C N 25) 

Art. 226 — Natural justice — Natu- 
ral justice 'unbound’ is as bad as its being 
kept out of bounds 

Ker 142 F (C N 25) 

Art. 226 — Bias — When one out of 

many, is biased, decision of collective body 
is not necessarily voided 

Ker 142 G (C N 25) 
Art. 226 — Bias — Enquiry by quasi- 
judicial tribunal — 'Interest’ as an ob- 
jectionable factor is secondary in impor- 
tance in case of quasi-judicial tribunals, 
a consequence of rule of necessity 

Ker 142 H (C N 25) 
^Art. 226 — Bias — Enquiry by quasi- 
judicial tribunal — ^Mere likelihood of bias 
stemming out of official association with 
the cause is insufficient 

Ker 142 I (C N 25) 
— —Art. 226 — Bias — 'Real likelihood’ 
test or 'instinctive opposition’ approach is 
true one and any insignificant and remote 
interest will be insufficient to invalidate 
enquiry by quasi-judicial tribunal 

. Ker 142 J (C N 25) 

-Art. 226 — Natural justice — Re- 
quirements of — Applicability of princi- 
ples of waiver and consent 

Ker 142 K (C N 25) 

^Art. 226 — Natural justice — Enquiry 

by domestic tribunal — Need for a 'two- 
tier. hearing’ is creature of Art. 311 and 
not necessarily of natural justice — Law 
is indulgent to domestic tribunals, depend- 
ing on variety of factors 

Ker 142 L (C N 25) 
— — Art. 226 , — Natural justice _ — Fair 
hearing — How far fair hearing’ involves 
right to counsel is at least debatable and 
cannot be taken for granted . in view of 
AIR 1960 SC 914 & 1961 (2) Lab LJ 417 
(SC) & AIR 1967 SC 361, (Quaere) 

Ker 142 M (C N 25 ) 

^Art. 226 — Interference with finding 

of fact of Domestic Tribunal ; — Absence 
of evidence — What is 

Ker 142 N (C N 25) 

(June) 1970 Indexes/2 


Constitution of India (contd.) 

^Art. 226 — Rules under Art. 309 pro- 
viso framed by Governor of Mysore R. 3 

— Termination of service of local candi- 
dates in Motor Transport Department as 
a result of selection made by State Re- 
cruitment Committee — Selection quashed 
by High Court is invalid — Regulation of 
services of all local candidates continuing 
in service under Rule 3 — Petitioner re- 
fused benefit of Rule 3 — Discrimination 

— Direction for regularisation of services 
of petitioner given under Art. 226 — See 
Constitution of India, Art. 309, Proviso 

Mys 160 (C N 39) 

^Art. 226 — Revocation of licence 

under Arms Act — Speaking order passed 
by revoking authority — Appeal against 
revocation dismissed — Appellate order 
cannot be interfered with in writ petition 
merely on the ground it does not furnish 
any reasons for upholding revoking autho- 
rity’s order Orissa 110 B (C N 39) 


Art. 226 — Order under Section 17 of 

Arms Act revoking licence — Order pas- 
sed without giving the licensee an op- 
portunity to show cause — Order liable 
to be quashed being in violation of prin- 
ciple of natural justice, even though sec- 
tion makes no specific provision for hear- 
ing party — See Arms Act (1959), S. 17 
Orissa 110 C (C N 39) 

^Art. 226 — Petitioner an employee of 

Sainik. Schools society registered under 
Societies Registration Act — Dismissal by 
Principal of the School of the Society — 
Petitioner not holding any civil post — 
Principal also an employee of that Socie- 
ty — Remedy of writ against the Prin- 
cipal, held, not an appropriate remedy — 
(Societies Registration Act (1860), S. 3) 

Pat 163 C (C N 26) 
Art. 226 — Principles of natural jus- 
tice — Order of Central Government 
under Section 30, Mines and Minerals (Re- 
gulation and Development) Act (1957) — 
Opportunity of having his say in the 
matter not given to person aggrieved — 
Effect — See Mines and Minerals (Regu- 
lation and Development) Act (1957), S. 30 

Pat 189 (C N 30) 

^Art. 226 — Delay and laches — Order 

imder Section 292 of Tripura State Muni- 
cipal Act superseding Commissioners — 
Order not challenged under the provisions 
of the Act within period of limitation pre- 
scribed — Order held, could not be chal- 


lenged even by writ petition — •_ (Munici- 
palities — Tripura State Municipal Act 
(2 of 1349 T. E.), Section 292) — (Limita- 
tion Act (1908), Art. 120) — (Municipali- 
ties — Bengal Municipal Act (15 of 1932), 
S. 553) Tripura 37 A (C N 8) 


Art. 226 — Who can file writ petition 

— Mandamus and Certiorari — Order 
superseding ■ Municipal Coxnnu^ioners 
under Bengal Municipal Act and Tnpura 
State Municipal Act — Aggrieved party 
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concerned is Commissioner and not the 
Municipal voter — Voter can, however, 
pray for holding of general election •— 
(Municipalities — (Bengal Municipal Act 
(15 of 1932), S. 553 — (Municipalities — 
Tripura State Municipal Act (2 of 1349 
T. E.). Section 292) 

Tripura 37 C (C N 8) 
—Art. 227 — Disputed questions of fact 
can be determined — See Constitution of 
India, Art. 226 SC 802 B (C N 170) 

^Art. 227 — Maharashtra Co-operative 

Societies Act (24 of 1961), Section 91 — 
Petition imder Art, 227 before any order 
made under Section 91 — Question whe- 
ther reference made by Society is dispute 
within Act — Matter held would be pro- 
perly decided under Act and not under 
Art. 227 Bom 201 B (C N 34) 


^Art. 245 — Overlapping entries — 

Pith and substance rule to be applied 

SC 999 A (C N 208) 

^Art. 245 — Validity of Delegation 

of power under — Amounts to abdication 
of Legislative function by Parliament •— 
See Civil Services — Public Employment 
(Requirement as to Residence) Act (1957), 
Section 3 Andh Pra 236 B (C N 36) 
—Art. 246 (as applicable to Jammu and 
Kaahinir) — Jammu and Kashmir State 
Constitution. Section 5 — Powers of Slate 
Legislature of Jammu and Kashmir — 
Limitations on — It has power to enact 
law for taxing not only sales simpliater 
but also sales indivisible in character 

J & K 85 A (C N 16) 
Art. 248 and Sch. VII. List I. Entry 
97 — Subject-matter not covered by 
of the entries In any of the Lists — It be- 
longs exclusively to Parliament 

^ SC 999 B (C N 208) 

^Art. 248. Sch, VII. List I. Entry 97 — 

Gift Tax Act (1958), is validlv made by 
Parliament. AIR 1962 Mys 269, Reversed 
SC 999 D (C N 208) 
— kiS. Vsdia. 

Act (1935). S. 142-A 

Art. 276 (2) — Munidpalily collecting 

tax in excess of amount permitted by 
Article 276 — Suit for refund is main- 
tainable. ILR (1967) Bom 443 (FB). Re- 
versed SC 1002 A (C N 209) 

Art. 276 (2). Proviso — Notification 

increasing tax after enacting of S, 142-A 
of Government of India Act, 1935, ineffec- 
tive. is not revived under proviso to Arti- 
cle 276 (2). ILR (1967) Bom 443 (FB). 
Reversed SC 1002 F (C N 209) 

Arts. 276 (2). Proviso and 277 — - U. P. 

District Boards Act (10 of 1922), S. 108 — 
U. P. ZUla Parishad and Kshettra Samitis 
Act (33 of 1961), S. 270 (a) — Imposition 
of circumstance and property tax by Dis- 
trict Board — Continuation of its levy by 
Zilla Parishad is valid — Maximum 
amount of tax can exceed Rs. 250 

All 316 B (C N 50) (FB) 


Constitution of India (contd.) 

— A rt. 276 (2), Proviso — Imposition of 
tax by Government agency before Con- 
stitution — Its continuance after Constitu- 
tion by same agency, whether necessary 

All 316 C (C N 50) (FB) 
Art. 277 — Imposition of circums- 
tance and property tax by District Board 

— Continuation of its levy by Zilla 
Parishad is valid — Maximum amount of 
tax can exceed Rs. 250 — See Constitu- 
tion of India, Art. 276 (2). Proviso 

All 316 B (C N 50) (FB) 
^Art. 277 — Words "same purpose’ ap- 
pearing in Art. 277 — Meaning 

All 316 D (C N 50) (FD) 

^Art. 295 — Recognition of claim made 

against former Indian States by successor 
State or Union — Proof of 

Raj 118 B (C N 28) 

^Art. 299 — Scope — Article rules out 

implied contract between Government 
and a person Raj 118 A (C N 28) 

^Art. 299 — Recording of mmute.> of 

discussion between private party and 
State Minister — It does not suggest that 
a valid agreement has been arrived at be- 
tween private party and State in accor- 
dance with Art. 209 — See Contract Act 
(1872), S. 2 Raj 118 E (C N 28) 

—Art 299 -- Claim for compensation 
under Section 70 of Contract Act is not 
founded upon contract but upon quasi- 
contract — Fact that contract has not been 
made as required bv Art. 299 is not 
material See Contract Act (1872), Sec- 
Uon 70 Raj 118 F (C N 28) 

—Art 309, Proviso, Art. 226 and Arti- 
cle 14 — Rules under Art. 309. ProV.so, 
framed by Governor of M.ysore, Rule 3 — 
Termination of service of local candidates 
in Motor Transport Department as a result 
of selection made by State Recruitment 
Committee — Selection quashed by High 
Court as invalid — Regularisation of ser- 
vices of all local candidates continuing in 

Jwnefit of Rule 3 — Discrimination — Dir- 
ection for regularisation of services of 
petitioner given under Art. 226 

Mys 160 (C N 39) 

Art. 311 — Affidavit in support of 

petition ■ — Petitioners claiming rights as 
permanent employees — No categorical 
denial by Government — Civil lists and 
departmental budget showing their names 

— Petitioner’s claim upheld — See Con- 
stitution of India, Art. 266 

J & K 94 A (C N 18) 

Art. 311 — See Constitution of India. 

Art. 226 Ker 242 L (C N 25) 

— A rt. 311 — Person serving under re- 
gistered society is an employee of society 
under control of the Board of Governors 

— His service conditions are regulated by 
rules ond regulations framed by Society 

— He must be deemed to hold post under 
the Society and not to hold any civil post 
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either under the Union or State ~ Pro- 
tection under Art. 311, cannot be claimed 
— See Societies Registration Act (1860), 
Section 6 Pat 163 B (C N 26) 

— ^Art. 311 — Confirmation of Cover n- 
inent servant owing to wrong interpreta- 
tion of Punjab Government Service (War) 
Amendinent Rules (1943) — Government 
can revise its decision at subsequent stage 
when mistake comes to its notice ■ — Con- 
sequent reduction of servant does not 
amount to reduction in rank 


Punj 241 B (C N 34) (FB) 

^Arts. 311 (2), Proviso (c) and 226 • — 

Satisfaction of Governor — So long as 
Governor acted in good faith his satisfac- 
tion cannot be determined by Court by 
any objective test and inquired into by it 
Assam 80 A (C N 17) 
^^t. 311 (2) Proviso (c) (after Con- 
stitution 15th Amendment) — Mere re- 
ference to proviso in Governor’s order and 
inappropriate application of old clause and 
proviso cannot show that satisfaction of 
Governor was obtained as contemplated by 
statute Assam 80 B (C N 17) 

^Art. 311 (2) — See Civil Services ■ — 

Kashmir Civil Services (Classification, 
Control and Appeal) Rules, R. 52, Note 6 
J & K 94 D (C N 18) 

^Art. 372 — Existing Law — Scheduled 

area — Laws in other parts of India would 
not be existing Laws 

SC 951 E (C N 194) 

^Fifth Schedule Cl. 5 (2) — Power to 

apply laws under — ^Not synonymous with 
conditional or delegated legislations 

SC 931 D (C N 194) 

-Fifth Schedule, Cl. 5 (2) (3) — "May 


make regulations” — Power to make re- 
gulations embraces power to apply laws 
SC 951 C (C N 194) 
— — Sch. VII, List 1, Item 41 — Interna- 
tional trade — Irrevocable letters of cre- 
dit — Nature of — See Banking Regula- 
tion Act (1949), S. 6 

SC 891 A (C N 190) 

Sch. VII, List I, Entry 97 — Gift Tax 

Act 1958, is validly made by Parliament 
See Constitution of India, Art. 248 
Sch. VII, List I, Entry 97 — See Con- 
stitution of India, Art, 248 

SC 999 B (C N 208) 


Sch. . VII, List I, Entry 97 — See Con- 
stitution of India, Art. 248 

SC 999 D (C N 208) 

-Sch. VII, List 2, Entry 49 — Gift Tax 

Act (1958) does not fall under Entry 49. 
AIR 1962 Mys 269, Reversed 

SC 999 E (C N 208) 
—Sch. 7, List 2, Entry 54 — Words "tax 
on sale or purchase of goods” — Words 
do not embrace individual contract of '^ale 
J & K 85 B (C N 16) 

Constitution of Jammu and Kashmir (1956) 

^S. 103 — See Constitution of India, 

Art. 226 


Constitution of Jammu & Kashmir (contd.) 

S. 124 — Exercise of power under 

Section 124 of the Jammu and Kasinnir 
State Constitution — Articles of Associa- 
tion of Jammu and Kashmir Industries 
do not contain such power — See Civil 
Services — Kashmir Civil Services (Classi- 
fication, Control and Appeal) Rules, R. 52 
J & K 94 C (C N 18) 

S. 126 — See Civil Services — 

Kashmir Civil Services (Classification, 
Control and Appeal) Rules, R. 52, Note 6 
J & K 94 D (C N 18) 


Contract Act (9 of 18J2) 

;S. 2 — Recording -of minutes of dis- 
cussion between private party and State 
Minister — It does not suggest that a valid 
agreement has been arrived at between 
private party and the State in accordance 
with Art. 299 of Constitution ■ — (Constitu- 
tion of India, Article 299) 

Raj 118 E (C N 28) 

S. 10 — Construction of contract — 

Intention is to be gathered from relevant 
terms of contract and not from subsequent 
conduct of parties 

Madh Pra 119 E (C N 25) 

Ss. 23, 151 — Launderer’s liability — 

Clause on receipt stipulating that laun- 
derer shall incur no liability in respect of 
any damage — Validity — No question of 
public policy is involved but minimum 
duty of care imposed upon all bailees 
under Section 151 cannot be avoided by 
inserting such a clause — Breach of that 
duty clothes party affected with right to 
recover damages commensurate with con- 
sequences Mys 154 (C N 36) 

S. 70 — Scope and applicability — 

Conditions precedent — Claim for com- 
pensation under Section 70 is not found- 
ed upon contract but upon quasi-contract 
or restitution — Fact that contract has not 
been made as required by Art. 299 is not 
material — (Constitution of India, Arti- 
cle 299) Raj 118 F (C N 28) 

S. 72 — Payment under mistake of 


law — Recovery of — Payment of tax 
under law — Law later on declared ultra 
vires — Payment is not under mistake of 
law — See Constitution of India, Art. 32 

SC 898 (C N 191) 


S. 72 — Refund of tax illegally col- 
lected — Suit for, is maintainable — ILR 
h967) Bom 443 (FB), Reversed 

SC 1002 B (C N 209) 


S. 73 — Contract of Service — Inci- 
dents of — Services of employee lent to 
third person — Original employment does 
not cease — Third person cannot dismiss 
employee — See C. P. and Berar Indus- 
trial Disputes Settlement Act (1947), Sec- 
tion 16 SC 823 (C N 1/7) 

-S. 74 — Earnest money — Not same 


is part payment of consideration (Words 
ind Phrases — Earnest money) _ _ 

Madh Pra 119 B. (C N 25) 
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-S. 151 Launderer’s liability •— 

Clause on receipt stipulating that laun- 
derer shall incur no liability in respect of 
any damage — Validity — No question of 
public policy is involved but minimum 
duty of care imposed upon all bailees 
under Section 151 cannot be avoided by 
inserting such a clause — Breach of that 
duty clothes party affected with right to 
recover damages commensurate with con- 
sequences — See Contract Act (1872). Sec- 
tion 23 Mys 154 (C N 36) 

CO-OPERATIVE SOCIETIES 


— Himachal Pradesh Co-operative Socie- 
ties Act (13 of 1956) 

■ S. 101 and Sch. 1, Entry 3 — Hima- 
chal Pradesh Co-operative Societies Rules 
{I960). R. 92 — Provisions are discrimina- 
tory and violate provisions of Art 14 of 
the Constitution — (Constitution of India, 
Art. 14) Delhi 119 (C N 28) 

Sch. 1, Entry 3 — The provisions read 

with Section 101 of the Act are discri- 
minatory and violate provisions of Art 14 
of the Constitution — See Himachal 
Pradesh Co-operative Societies Act (13 of 
1956). S. 101 Delhi 119 (C N 28) 

—Himachal Pradesh Co-operative Socie- 
ties Rules (1960) 

— R. 92 — Provisions are discriminatory 
and violate provisions of Art. 14 of the 
Constitution — See Himachal Pradesh Co- 
operative Sodelies Act (13 of 1956), Sec- 
Uon 101 Delhi 119 (C N 28) 

—Madras Co-operative Societies Act (53 of 
1961) 

S 72 — Supersession of society — 

V/rit against — High Court will not act 
as court of appeal and re-appraise facU 
SC 992 C (C N 20C) 
s 72 — Interpretation — Use of Title 
of Act — See Civil P. C. (1903), Pre. 

Mad 212 A (C N 56) (FB) 
— 5 . 72 — Sopensession of commillee — 
Subjective satisfaction of Registrar neres- 

sarv Inquiry and inspection of society 

essential Mad 212 B (C N 56) (FB) 

S, 72 — Supersession of committee — 

Committee functioning could be super- 
seded though the irregularities were com- 
mitted by members of earlier committee 
— W. A. No. 113 of 1969 (Mad). Overruled 
Mad 212 C (C N 56) (FB) 


S. 72 (1) — Supersession of sodety 

under Section 71 — Recourse to Sec- 
tions 64 to 67 need not be taken — 
Madras High (2ourt decision. Reversed 

SC 992 A (C N 206) 
—Maharashtra Co-operative Societies Act 
(24 of 1961) 

Ss. 91 and 96 • — Rules framed under 
Sections — Constitution of India, Arts. 14, 
19 (1) (f) — Provisions of Sections 91 and 
96 and Rules under not violative of Arti- 
cles 14 and 19 Bom 201 A (C N 34) 


Co.-op. Societies — • Maha. Co.-op. Societies 
Act (conld.) 

■ S. 91 — Petition under Art. 227 be- 

fore anv order made under Section 91 — 
Question whether reference made by 
Society is dispute within Act — Matter 
held would be properly decided under Act 
and not under Art. 227 — See Constitu- 
tion of India. Art. 227 

Bom 201 B (C N 34) 

^S. 96 — Provisions of Sections 91 and 

96 and Rules under not violative of Arti- 
cles 14 and 19 — See Co-operative Socie- 
ties — Maharashtra Co-operative Socie- 
ties Act (24 of 1961). Section 91 

Bom 201 A fC N 34) 


COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870) 

S. 19-H — Scope — Succession of 

sfeos sad events in probate proceeding 

Cal 236 A (C N 46) 

S. 19-1 — Application for probate or 

letters of administration — Section does 
not prevent Court from hearing applica- 
tion — It only prevents it from making 
oi^er granting probate until court-fees 
have been paid. AIR 1955 Pat 362. Dissent, 
from Cal 236 B (C N 46} 


Criminal Law Amendment Act (46 of 1952) 

S. B (3) — Trial under — Provisions 

of Section 517 (3). Criminal P. C. apply — 
Section 8 (3) of Criminal Law Amendment 
Act (1952) does not render them inappli- 
cable — See Prevention of Corruption Act 
(1947), S. 5 (3) Manipur 40 B (C N 12) 
Criminal Procedure Code (5 of 1898) 

- — S. 4 (1) (f) — Offence under Sec. 26, 
Municipal Act — Arrest without warrant 
-- Offence is cognizable — See Munici- 
palities — Maharashtra Municipalities Act 
(40 of 1965), S. 26 Bom 240 (C N 41) 

S. 94 — Case instituted on private 

nmpIaJ/jt — 2?ocumejjls referred in Sec- 
tion 173 (4) cannot be made available to 
accused by resorting to Section 94 — See 
Criminal P. C. (1898). S. 190 (U 

SC 962 C (C N 195) 

S. 94 — Revision — Summoning of 

documents — Matter is within discretion 
of trial Court — Interference in revision 
•— Propriety — See Criminal P. C. (1898). 
Section 439 SC 962 D (C N 195) 

— — S. 133 — Court’s duty to conduct pre- 
uminary enquiry in cases where the res- 
pondent denies existence of public right 
on reliable evidence — See Criminal P. C. 
(1898). S. 139-A Pat 207 (C N 32) 

* 7 — S. 137 — Court's duty to conduct pre- 
liminary enquiry in cases where the res- 
pondent denies existence of public right 
on reliable evidence — See Criminal P. C. 
<18981. S. 139-A Pat 207 (C N 32) 

S. 138 — Court’s duty to conduct pre- 
liminary enquiry in cases where the res- 
pondent denies existence of public right 
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Criminal P. C. (contd.) 

on reliable evidence — See Criminal P. C. 

(1898), S. 139-A Pat 207 (C N 32) 

Ss. 139-A, 133. 137 and 138 — Court’s 

duty to conduct preliminary enquiry in 
cases where the respondent denies exis- 
tence of public right on reliable evidence 

Pat 207 (C N 32) 
;S. 155 (2) — Raid by police with in- 
tention to detect cognizable offence under 
Rule 131-B of Defence of India Rules ■ — 
Submission of report by police for offence 
under Section 134, Customs Act — Permis- 
sion under Section 137, Customs Act ob- 
tained — Magistrate can take cognizance 

— Report under Section 173 can be treat- 
ed as complaint under Section 190 (1) (b) 

— No evasion of Section 155 (2) — See 
Criminal P. C. (1898), S. 190 (1) 

Bom 225 (C N 39) 

S. 159 — Investigation of cognizable 

offence already taken up by police — 
Magistrate cannot direct police to stop in- 
vestigation and order Magisterial enquiry 

— Observation in (1963) 29 Cut LT 164, 

Diss. from Orissa 107 (C N 38 ) 

S. 162 — Section safeguards right of 

private complainant — See Criminal P. C. 
(1898), S. 190 (1) SC 962 C (C N 195) 

S. 164 — Charge under S. 302/149 and 

Section 120-B, I. P. C. • — Statement by ac- 
cused under Sec. 164. Criminal P. C. ■ — 
Accused exculpating himself but only ad- 
mitting his presence at the place of oc- 
currence — It can only be treated as ad- 
mission of the fact of his presence • — 
Statement does not amount to confession 
and what is stated by accused against co- 
accused cannot be used as evidence against 
other co-accused — See Evidence Act 
(1872), S. 17 Orissa 100 B (C N 37) 

— : — S. 173 — Case instituted on private 
complaint — Documents referred in Sec- 
tion 173 (4) cannot be made available to 
accused — See Criminal P. C. (1898). Sec- 
tion 190 (1) SC 962 C (C N 195) 

S. .173 — " Raid by police with inten- 
tion to . detect cognizable offence under 
R. 131-B of Defence of India Rules ■ — 
Submission of report by police for offence 
under Section /l34. Customs Act — Per- 
mission under Section 137, Customs Act 
obtained . — Magistrate can take cogni- 
zance — Report, under Section 173 can be 
treated as complaint under S. 190 (1) (b) 

— See Criminal P. C. (1898). S. 190 (I) 

. ; Bom 225 (C N 39) 

S. 190 ’ — Criminal prosecution — 

Delay in filing complaint : — No ground by 
itself in dismissing complaint — Delay 
can be considered in arriving at final 
verdict — See Constitution of India. Arti- 
cle 226 SC 962 B (C N 195) 

Ss. .190 (1), 173. 94, 251-A. 162 — Case 

instituted on private complaint — Docu- 
ments referred in Section 173 (4) cannot 
be made available to accused. 69 Bom LR 
421, Reversed SC 962 C (C N 195) 


Criminal P. C. (contd.) 

Ss. 190 (1), 252, 251-A, 173 and 155 (2) 

— Raid by Police with intention to detect 
cognizable offence under Rule 131-B of 
Defence of India Rules — Submission of 
report by Police for offence under Sec- 
tion 134, Customs Act — Permission under 
Section 137 of Customs Act obtained 
Magistrate can take cognizance — Report 
under Section 173 can be treated as com- 
plaint under Section 190 (1) (b) — No 
evasion of Section 155 (2) 

Bom 225 (C N 39) 
S. 190 (1) (b) — Offence under Sec- 
tion 26 is cognizable — Complaint by 
Chief Officer under Section 296 is not 
necessary for taking cognizance — See 
Municipalities — Maharashtra Municipa- 
lities Act (40 of 1965), S. 26 

Bom 240 (C N 41) 


S. 198 — "Person aggrieved by such 

offence’’ — Institution of proceedings 
under Section 500, Penal Code on com- 
plaint alleging defamation of Ashram — 
Complaint filed by member of Ashram ■ — 
Complainant not being a "person aggriev- 
ed” cognizance taken under Section 198 
is improper and vitiates proceedings 

Cal 248 A (C N 50) 

S. 207-A — Revision against order of 

commitment — Interference v/hen justi- 
fied — See Criminal P. C. (1898). S. 439 

SC 863 A (C N 187) 
Ss. 207-A. 209 — Enquiry prepara- 
tory to commitment — Object — Accused 
when can be discharged 

. SC 863 B (C N 187) 

S. 209 — Principle under — Applic- 
able to cases instituted on police report 

— See Criminal P. C. (1898), S. 207-A 

SC 863 B (C N 187) 
S. 209 — Duty of Magistrate in com- 
mittal proceeding — He should sift the 
evidence only to see if prima facie case 
is made out — He should not himself as- 
sume jurisdiction of Sessions Court 

SC 1015 (C N 212) 

S. 209 — No reasonable possibility of 

conviction — Discharge of accused 

Punj 272 (C N 37) 
— — S. 251-A — Case instituted on private 
complaint — Documents referred in Sec- 
tion 173 (4) cannot be made available to 
accused — See Criminal P. C. (1898), Sec- 
tion 190 (1) SC 962 C (C N 195) 

— — S. 251-A — Submission of report 
under Section 173, Criminal P. C. in res- 
pect of non-cognizable offence — Magis- 
trate taking cognizance by treating report 
as complaint — Procedure under S. 252 
is to be followed and not under S. 251-A 

— See Criminal P. C. U898), S. 190 (1) 

Bom 225 (C N 391 

S. 252 — Submission of report under 

Section 173, Criminal P- C in_ respect of 
non-co^nizable offence ; — Magistrate tak- 
ing cognizance by treating report as com- 
plaint — Procedure under Section 252 is 
to be followed and not under S. 251-A 
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Criminal P. C, (contd.) 

See Criminal P. C. (1898). S. 190 (1) 

(Bom 225 (C N 39) 

S. 270 (e) — Public Prosecutor not 

available to conduct case before Sesaons 
Judge — Case transferred to other Dis- 
trict — See Criminal P. C. (1898). Sec- 
tion 526 (1) Cal 241 C (C N 48) 

S. 403 — Rule of autre fois acquit 

and issue estoppel rule — When can be 
invoked — Criminal prosecution of ac- 
cused for smuggling — Not barred by 
earlier proceedings against him under Sea 
Customs Act — See (Constitution of India. 
Art. 20 (2) SC 9G2 A (C N 195) 

S. 410 — Apiieals under, from sent- 
ence of Sessions Cfcurt — Substantial and 
arguable points [raised — High Court 
should not dismiss appeal in limine — 
Right of self-defence is arguable and sub- 
CMa. Sfts.- 

tion 97) — Judgment of Bombay High 
Court. D/- 26-6-1967, Reversed 

SC 979 A (C N 200) 
S. 421 — Summary dismissal of ap- 
peal — Appeal under Section 410 from 
sentence of Court of Session — Discretion 
of High Court — Principles — Substan- 
tial and arguable points — Illustrations 
SC 977 A (C N 199) 

Ss. 439. 207-A — Revision against 

order of commitment — 
when justified SC 863 A (C N 187) 

Ss. 439, 94 — Revision — Summon- 
ing of documents — Matter is \yithin dis- 
cretion of trial Court -- Interference In 
revision — 

Reversed SC 962 D (C N 195) 

S. 439 — Essential Ser%dces Mainten- 
ance Ordinance (1968), Ss. 4. 5 — Com- 
plaints, against strikers for offences under 
Sections 4. 5, by persons as officem of 
Central Government and not to vindic^e 
anv personal grievance — Prosecution by 
police — Consent to withdraw cases grant- 
ed to Public Prosecutors in spite of oi>- 
position bv complainants — Revision ap- 
plication by complainants, held maintain- 
able — In a matter of public Importance. 
High Court can exercise its powers of re- 
vision suo motu and in such cases locus 
standi of person bringing matter to notice 
of High Court would be of no consequence 
Ker 158 B (C N 26) (FB) 

S. 488 — Application under — Notice 

sent by registered post — Returned — 
Endorsement of refusal by husband — - 
Attempt of service by affixture to hus- 
band's house — Return of notice — En- 
dorsement — There was no such residence 
and husband doing business at other places 

— No attempt to serve notice at those 
places — Ex parte order against husband 

— Application by husband to set aside the 
order — Application beyond 3 months 
from the date of order — Prayer for ex- 
tenslon of period of limitation — Held 
period could be extended under Section 5 


Criminal P. C. (contd.) 

Limitation Act under the circumstances - 
See Limitation Act (1963). S. 5 

Mad 242 C (C N 64: 

. S. 488 (6) — Application under — Ek 

parte order — Procedure for service' of 
summons under Sections 68 to 71 not 
ifollowed — Good ground to set aside ex 
jparte orders — But ex parte order not 
fnvalid — Application to set aside the 
prder — Bar of limitation of three months 
applies. 1963 Mad LJ (Cri) 597 & AIR 
1963 Mys 239. Dissented, 

Mad 242 A (C N 64) 

. ^S. 494 — Withdrawal of prosecution 

— Power must be exercised by Public 
prosecutor in the light of his own judg- 
(•nent and not at dictation of some other 
authority, however, high — Grounds for 
phthdrawal. stated — Consent of Court, 
^hen can be given indicated — Prosecu- 
•jfui. 'UKunrik '■JrikfViRj fnn nffnnnnfa ’mAftr. 
pssential Services Maintenance Ordinance, 
)968 — Application by Public Prosecutor 
for consent to withdraw cases — State 
ilovemment’s order mentioned as one of 
grounds — State Government’s order dis- 
closing no legitimate ground — Consent 
j^fused — Object of Ordinance pointed 
gut Ker 158 A (C N 26) (FB) 

517 (3) — Trial under — Provi- 
sions of Section 517 (3), Criminal P. C 
gpplv — Section 8 (3) of Criminal Law 
/amendment Act (1952) does not render 
them inrppllcable — See Prevention of 
Corruption Act (1947). S. 5 (3) 

Manipur 40 B (C N 12) 
— S. 523 (1) — Person entitled to pos- 
gesslon — Determination of — - Test is not 
ipere possession of property at time of 
seizure but as to who is entitled to lawful 
possession Mad 220 (C N 57) 

— S. 526 — Mistake in heading of ap- 
plication — Application intended to be one 
pnder Section 526 (1) (e) stated to be by 
piistake as one under Section 526 (1) (a) 
^ High Court can still pass appropriate 
^rder for transfer Cal 241 A (C N 48) 
— Ss. 526 (1), 270 (e) — Grounds of 
transfer — Expedient for the ends of jus- 
tice — No Public Prosecutor available to 
conduct prosecution before Sessions Judge 
Furthermore one of accused who was 
gt time of incident Local Block Devclop- 
pient Officer, continuing as Sub-Deputy 
Collector at that place — Though accused 
Ijad nothing to do with Sessions Judge 
iiearing case witnesses would be people 
of locality where accused was Block 
iJevelopment Officer at relevant time and 
^s still officer where trial was to be held 
^ Held it would be expedient for ends 
of justice that trial should be held else- 
where though that meant inconvenience to 
accused who had already engaged law- 
yers and paid their fees 

Cal 241 C (C N 48) 
^ — S. 526 (3) — 'Party interested' ^ 
I^ieaimig of — Person who lodges F. I. B- 
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Criminal P. C, (contd.) 
is 'party interested’ in case prosecuted by 
State — AIR 1920 Pat 836 & AIR 1953 
All 698, Dissent, from — Even assuming 
that such person is not competent to make 
application under Section 526, there is no 
bar to make order of transfer if High 
Court is othenwe satisfied that facts and 
drcurhstances of case justify such trans 
fer Cal 241 B (C N 48) 

Custom (Punjab) 

^Adoption — Kangra district — Custo- 
mary adoption does not exclude from its 
fold the adoption of a married man, parti- 
cularly amongst Dehra tribes 

Delhi 116 A (C N 27) 

Ancestral property — Alienation — 

Right to "challenge — Gift in favour of 
adopted sons, the next male descendants, 
and others vdth their consent — Col- 
laterals of the adopters in the fourth 
degree cannot challenge its validity 

Delhi 116 B (C N 27) 
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Dcbt^ Laws — Bibar Money-lenders (Regu- 
lation of Transactions) Act (contd.) 
Transaction is not ‘loan’ within the meaning 
of the section — Provisions of S. 4 not 
attracted Pat 187 C (C N 27) 

S. 4 — Registration as money-lender 

— Provisions not applicable where money- 
lending is casual — Professional money- 
lenders — Test of 

Pat 167 A (C N 27) 

;-S. 4 — Maintainability of suit without 

registration — Onus to prove is on plaintiff 

Pat 167 B (C N 27) 

S. 4 — Loan — Definition of — 

Lessee unable to pay salami amount — Les- 
see mortgaging the lease property — Mort- 
gage deed executed in favour of lessor — 
Transaction is not ‘loan’ within the meaning 
of the section — Provisions of S. 4 not 
attracted — See Debt Laws — Binar Money- 
lenders (Regulation of Transactions) Act (7 
of 1939), S. 2 (f) Pat 167 C (C N 27) 


Customs Act (52 of 1962) 

S. 107 — Statement under — State- 
ment not by person accused of any of- 
fence within Art. 20 (3) of the Constitu- 
tion of India — See Constitution of India, 
Art. 20 (3) SC 941 E (C N 193) 

S. 108 — Statement under — State- 
ment not by person accused of any of- 
fence within Art. 20 (3) of the Constitu- 
tion of India — See Constitution of India, 
Art. 20 (3) SC 941 E (C N 193) 

— -S. 135 — Raid by police with inten- 
tion to detect cognizable offence under 
Rule 131-B of Defence of India Rules — 
Submission of report by police for of- 
fence under Section 134, Customs Act — 
Permission under Section 137, Customs Act 
obtained — Magistrate can take cogni- 
zance — Report under Section 173 can be 
treated as complaint under S. 190 (1) (b) 

— No evasion of S. 155 (2) — See Cri- 
minal P. C. (1898), S. 190 (1) 

Bom 225 (C N 39) 
S. 137 — Raid by police with Inten- 
tion to detect cognizable offence under 
Rule 131-B of Defence of India Rules — 
Submission of report by police for of- 
fence under Section 134. Customs Act 

— Permission under Section 137, Customs 

Act obtained — Magistrate can take 
cognizance — Report under Section 173 
can be treated as complaint under Sec- 
tion 190 (1) (b) — No evasion of Sec. 155 
(2) — See Criminal P. C. (1898). S. 190 
( 1 ) Bom 225 (C N 39) 

DEBT LAWS 

— -Bihar Money-lenders (Regulation of Tran- 
sactions) Act (7 of 1939) 

Ss. 2(f), 4 — Loan — Definition of — 

Lessee unable to pay salami amount — Les- 
see mortgaging the lease property — Mort- 
gage .'deed executed in -favour of lessor — 


Defence of India Rules (1962) 

R. 131-B — Raid by police with inten- 

Hon to detect cognizable offence under R. 
131-B of Defence of India Rules — Sub- 
mission of report by police for offence under 
Section 134, Customs Act — Permission 
under S. 137, Customs Act, obtained — 
Mamstrate can take cognizance — Report 
under S. 173 can he treated as complaint 
under S. 190 (1) (b) — No evasion of Sec- 
tion 155 (2) — See Criminal P, C. (1898), 
Section 190 (1) Bom 2^5 (C N 39) 

Delhi and Ajmer Rent Control Act (38 of 

1952) 

See under Houses and Rents. 


Delhi Rent Control Act (59 of 1958) 

See under Houses and Rents. 

Divorce Act (4 of 1869) 

-Ss. 7 and 10 — Petition for divorce 


on ground that respondent was not heard 
of for more than seven years — Petition not 
maintainable Mad 240 (C N 63) 

— — S. 10 — Desertion — What amounts 
to — Constructive desertion — See Special 
Marriage Act (1954), S. 27 (b) 

Cal 266 D (C N 54) 

S. 10 — Cruelty — Legal cruelty — 

WTiat amounts to, stated — See Special 
Marriage Act (1954), S. 27 (d) 

Cal 266 E (C N 54) 

S. 10 — Adultery — Must be proved 

beyond reasonable doubt and not merely 
on balance of probability — See Special 
Marriage Act (1954), S. 27 

Cal 266 E (C N 54) 
-S. 10 — Pregnancy per alium prior to 


nairiage — Not ground for dissolution of 
narriage Mad 211 (C N 5o) (5W 

-S. 10 — Petition for divorce on ground 


4.V/ X V.. •-**-*»-/** A'-'* 

hat respondent was not heard of for^ more 
han seven years. — Petition not inaintam- 
ible — See Divorce Act (1869), S. 7 ^ 

Mad .240 (G N 63) 


24 SUBJECT INDEX, A. I. n. 1970 JUNE 


Divorce Act (conld.) 

S. 14 — Divorce proceedings b/ wife 

— ^Delay of 21 months held not unnecessary 
— See Special Marriage Act (1934), S. 34 
(1) (c) Cal 266 E (C N 54) 

S. 15 — Divorce petition by wife 

under Special Marriage Act — Reb'ef as In 
petition is available to respondent husband 
only on compliance with provisions of Spe- 
cial Marriage Act (Calcutta High Court) 
Rules (1953) incorporated in Civil Rules 
and Orders Vol. 1, as R. 340-A — Relief 
is not available at appellate stage — See 
Special Marriage Act (1954), S. 35 

Cal 266 C (C N 54) 

Ss. 18 and 19 — Tmpotency’, meaning 

of — Disability arising from mental or 
moral causes is sufficient — Due to wife's 
mental disease the husband could not at 
the time of marriage and on the dale he 
instituted suit, have sexual intercourse with 
the wife — Decree declaring marriage as 
null and void, held, could be grants 

Mad 237 (C N 62) 

S. 19 — Tmpotency', meaning of — 

Disability arising from mental or moral 
cause is sufficient — See Divorce Act 
(1869), S. 18 Mad 237 (C N 62) 


Dock Workers (Regulation of Emplojinenl) 
Act (9 of 1948) 


■ ' S. 3 — Administering one of the ob- 
jects of scheme \mder S. 3 is not 
thing as management of Board itself — 
See City Civil Court Act (W. B. Act 21 
of 1953). S. S (4) Ca! 227 (C N,43) 

— — S. 5-B — Administering one of the objects 
of scheme under S. 3 is not same thing as 
management of Board itself — See City 
Civil Court Act (W. B. Act 21 of 1053). 
S. 4 (4) Cal 227 (C N 43) 


Easements Act (3 of 1882) 

S. 1 — Applicability — Act not appli- 
cable to certain area — Still principles in- 
coroorated in the provisions of the Act can 
be applied All 307 A (C N -48) 

S. 7 — Riparian rights — Water from 

spring only source of drinking svafer for 
the residents of a village — Construction 
of tank and pipe at the spring for taking 
water to the village for that purpose — Con- 
struction causing no obstniction to the sup- 
ply of svater from that spring which flovs's 
downstream — Constniction cannot be ob- 

I ecfed to by the residents of village at lower 
evel who have only seasonal right to take 
water from that stream for irrigating their 
land Delhi 114 (C N 26) 


— ; — S. 60 — Repsfered agreement between 
landlord and defendant entered in the year 
1911 and signed by defendant only — Land- 
lord thereby permitting defendant to con- 
struct house on suit property — Recital 
not to e\ict defendant or his descendants 
so long as they pay rent regularly — De- 
fendant constructing house on suit property 
accordingly and paj-ing rent regularly — 
Suit for eviction by landlord — • Breara of 


Easements Act (contd.) 
any terms of agreement not established — 
High Court holding that defend- 

ant being licensee could not be evict- 
ed — Appeal against — Interference under 
Art. 136 being discretionary, Siiprctne 
Court refused to interfere — See Consti- 
tution of India, Art. 136 

SC 970 (C N 197) 

Elast Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948) 

See under Tenancy Laws. 

EDUCATION 

— Kerala University Act (14 of 1957) 

S. 19, read with S. 26 — Ordinances 

under — They have nothing to do with 
internal affairs of affiliated colleges, such 
as, esraminations held by them, even if inci- 
dental result be detention m University 
Course — (Obiter) Ker 142 A (C N 25) 


Employoos' Provident Funds Act (19 of 
1032) 

— S. 1 (3) (a) — Employees' Provident 
Funds Scheme (1952). Cl. 26 — S. I (3) (a) 
— Expression in which 20 or more per- 
sons arc employed” — Meaning of — Em- 
ployment of 20 or more persons even for 
a ^riod of one day in a year is sufficient 
to attract Ihe provisions of the Act— Mean- 
ing of the section is not controlled by Cl. 26 
of the ^hemc Mad 22*1 A (6 N 58) 


— S. 5 — Employees’ Provident Funds 
Scheme, Cl. 39 — Administrative charges— 
Communication sent to employer stating 
that provisions of the Act and scheme arc 
amltcable to his establishment from the 
dale the 'establishment was found em- 
ploying 22 persons during inspection — Ad- 
ministrative cliarges can bo collected from 
Ihe employer even for the period earlier 
to the date of communication, from the 
date when the scheme became applicable 
to the establishment Mad 224 B (C N 58) 


S. 7-A — Provisions of the Act and 

scheme applied to an establishment— Com- 
missioner by communication asking the Col- 
lector to collect certain amount from em- 
ployer by way of contribution and adminis- 
trative cliarges — Employer not given op- 
portunit>' to represent his case before deter- 
mining the amount mentioned in Ihe com- 
munication — The communication cannot 
stand being in violalion of sub-section (3) 
of S. 7-A .Mad 224 C (C N 58) 


Employees' Fros-ident Funds Scheme (1932) 
— Cl. 26 — S. 1 (3) (a) — Expression 
which 20 or more persons are cmplov- 
ed” — Meaning of — Employment of 20 
or more persons even for a peri^ of one 
day in a year is sufficient to attract the 
provisions of the Act — Meaning of the 
sectiOD is not controlled by Cl. 26 of *he 
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Scheme — See Employees’ Pron'dent Funds 
Act (1952), S. 1 (3) (a) 

Mad 224 A (C N 5S) 

Cl. 39 — Administrative charges — 

Communication sent to employer stating 
that provisions of the Act and 'scheme ore 
applicable to his establishment from the 
date the establishment was found employ- 
ing 22 persons during inspection — Adminis- 
trative charges can be collected from the 
employer even for the period earlier to the 
date of communication, from the date when 
the Scheme became applicable to the estab- 
lishment — See Employees’ Provident 
Funds Act (1952), S, 5 

Mad 224 B (C N 58) 
Essential Commodities Act (10 of 1955) 

Ss. 2 (3), 3 (3-C) (as amended in 

1967) — Sugar produced in 1966-67 damaged 
by fire and reprocessed in 1967-68 — Re- 
processed sugar does not become fresh 
sugar produced in 1967-68 — S. 3 (3) does 
not apply — Portion of damaged unprocess- 
ed sugar containing more than 90 per cent 
sucrose — No power in Central Govern- 
ment to give directions for its reprocess — It 
is imperative on Central Government to fix- 
price for its release 

Delhi 122 (C N 29) (FB) 

S. 3 (3-C) — Sugar produced in 1966- 

67 damaged b)' fire and reprocessed in 
1967-68 — Reprocessed sugar is not fresh 
sugar but continues to be sugar produced 
in 1966-67, to justify its release at the rates 
fixed for that 3'ear — S. 3 (3) does not ap- 
ply — Portion of damaged unprocessed 
sugar containing more than 90 per cent 
sucrose — No power in Central Govern- 
ment to give directions for its reprocess — 
It is imperative on Central Government to 
fix price for its release — See Essenh'al 
Commodities Act (1955) (as amended in 
1967), S. 2 (3) 

Delhi 122 (C N 29) (FB) 

S. 7 — Conviction under — Propriety 

— Dealer charged for storing foodgrains 
without entering in stock register — Sei- 
zure of stock-book and other registers — 
Delay in filing complaint — Conviction 
of accused mainly on ground of tampering 
with record while in possession of Supply 
Officer — Failure to prove that tamper- 
ing was in interest of dealer or made at 
his instance — Other records not proving 
prosecution case — Held, conviction was 
improper — Decision of Patna High Court, 
Reversed SC 989 (C N 205) 

Essential Services Maintenance Ordinance 
(1968) 

S. 4 — Complaints against strikers for 

offences under Ss. 4, 5, by persons as offi- 
cers of Central Government and not to indi- 
cate any personal grievance — Prosecution 
by Police — Consent to withdraw cases 
granted to Public Prosecutors in spite of 
opposition by complainants — Revision ap- 
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Essential Services Maintenance Ordinance 
(contd.) - 

plication by complainants, held, maintain- 
able — In a matter of public importance. 
High Court can exercise its powers of revi- 
sion suo motu and in such cases locus standi 
of person bringing matter to notice of 
High Court would be of no consequence — 
See Criminal P. C. (1898), S. 439 

Ker 158 B (C N 26) (FB) 

S. 5 Complaints against strikers for 

offences under Ss. 4, 5, by persons as offi- 
cers of Central Gov'emment and not to indi- 
cate any personal grievance — Prosecution 
by Police — Consent to withdraw cases 
granted to Public Prosecutors in spite of 
opposition by complainants — Revision ap- 
plication by complainants, held, maintain- 
able — In a matter of public importance. 
High Court can exercise its powers of revi- 
sion suo motu and in such cases locus standi 
of person bringing matter to notice of 
High Court would be of no consequence — 
See Criminal P. C. (1898), S. 439 

Ker 158 B (C N 26) (FB) 

Evidence Act (1 of 1872) 

S. 5 — Credibility of witness 

Orissa 100 C (C N 37) 
S. 5 — Evidence of past events — Wit- 
nesses cannot be expected to speak to de- 
tails of events which happened several 
years before they give their evidence 

■Tripura 43 (C N 10) 

Ss. 17, 18 and 30 — Charge under 

Section 302/149 and Section 120-B, I.P.C. 

— Statement by accused under Section 164, 
Cr. P. C, — Accused exculpating himself 
but only admitting his presence at the 
place of occurrence — It can only be treat- 
ed as admission of the fact of his presence 

— Statement does not amount to confession 
and what is stated by accused against co- 
accused cannot be used as evidence against 
other co-accused Orissa 100 B (C N 37) 

S. 18 — Charge under S. 302/149 and 

S. 120-B, I. P. C. — Statement by accused 
under S. 164, Cr. P. C. — Accused excul- 
pating himself but only admitting his pre- 
sence at the place of occurrence — It can 
only be treated as admission of the fact of 
his presence — Statement does not amount 
to confession and what is stated by accused 
against co-accused cannot be used as evi- 
dence against other co-accused — See Evi- 
dence Act (1872), S. 17 

Orissa 100 B (C N 37) 

S. 2-5 — Police officer who is — Officer 

of Customs is not Police officer 

SC 940 B (C N 193) 
S. 2-5 — Police officer — Customs offi- 
cer acting under Customs Act of 1962 — - 
Not a Police officer SC 940 D (C N 193) 

S. 30 — Charge under S. 302/149 and 

S 120-B I. P. C. — Statement bv accused 
under. S. 164, Cr. P. C. — .Accused e.xcul- 
pating himself but only admitting his pre- 
sence at the place of occurrence — It can 
onlv be treated as admission of the fact of 
his presence — Statement does not amount 
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Evidence Act (contd.) 
to confession and what is stated by accused 
against co-accused cannot be used as evi- 
dence against other co-accused — See Evi- 
dence Act (1872). S. 17 

Orissa 100 B (C N 37) 
— ^ — S. 32 (3) — Applicability — Clause 
applies to statements against pecuniary or 
proprietary interest of person making it or 
when, if true, would expose him to prose- 
cution — Statement by another person that 
he had lent money to the accused is not 
relevant under S. 33 (3) 

Manipur 40 C (C N 12) 
S. 33 — Applicability — Bequirements 

— Right and opportunity to cross-examine 

— Effective exercise of right not necessary 

— Opportunity is sufficient — AIR 1925 
Oudh 726. Diss. from 

Orissa 100 A (C N 37) 
Ss. 101-104 — Plea of betiami refer- 
ring to sham transaction — Want of con- 
sideration for transaction must be establish- 
ed by party pleading — See Transfer ol 
Property Act (1882), S. 53 

Assam 75 B (C N 16) 
Ss. 101-104 — Misapplication of capi- 
tal of company resulting in loss ■ — Once 
Liquidator shows that there was declaration 
of dividend resulting in misapplication-— Bur- 
den shifts on to directors to show that ll 
was not actually paid — See Compante 
Act (1956), S. 543 Ker 131 C (C N 23) 
S. 106 — Consignment booked at 
owner's risk rate — Damages to goow 
transit — Responsibility of Railvs^y— ^Negh- 
gence on the part of Railway Administra- 
tion or its servant must be proved — Dis- 
closure as to how consignment was dealt 
with in course of transit — •* 

not bwnd to disclose where Cls. (a) and 
(b) of 74-D are not applicable -- No 
disclosure sought lor by piaintiS — Advene 
inference cannot be drasvn against Railway 
— See Railways Act (1890) (before its 
amendment by Act 39^0! 

S. 114 — Consignment booked at 

owner’s risk rate — Damages to goods in 
transit — Responsibility of Railway — Negli- 
gence on the part of Railway Administra- 
tion or its servant must be proved — Dis- 
closure as to how consignment was dealt 
svilh in course of transit — Railway is 
not bound to disclose svhere Cls. (a) and 
(b) of 74-D are not applicable — No 
disclosure sought for by plalnliH — Ads-erse 
inference cannot be draivn against Railway 
— See Railways Act (ISSO) (before its 
amendment by Act 59 of 1961), S. 74-C(3) 
Pat 182 D (C N 29) 

S. 114 — Entries in record of rifdits — 

Presumption that they are correct is rebut- 
table Tripura 43 C (C N 10) 

S. 123 — Document which embodies 

minutes of disCTission between private party 
and State Minister — Slate can claim privi- 
lege imder Section 123 — Expression 


Evidence Act (confd.) 

“affairs of the State" — Meaning — (Words 
and Phrases — “Affairs of the State”) 

Raj 118 D (C N 28) 

S. 133 — Approver’s testimony and 

its corroboration — Earlier statement of 
approver to police — Omission in such 
statement does not necessarily render his 
evidence unreliable 

SC lOOG (C N 210) 

S. 154 — Fact that witness has become 

hostile — Fact to be established by elicit- 
ing information giving indication of hosti- 
lity Mys 157 A (C N 38) 

Expenditure Tax Act (29 of 1937) 

S. 3 — Hindu undivided family — As- 

sessee a separated member of Hindu un- 
dmded family marrying with Australian 
lady under Special Marriage Act — Son 
bom out of such wedlock — Assessee is en- 
titled to claim status of Hindu undivided 
family for purposes of assessment — See 
Income-tax Act (1922). S. 3 

Mad 249 D (C N 07) 
Factories Act (63 of 1Q4S) 

S. 106 — Period of three months — 

It means period of tliree calendar months 
Andh Pra 234 A (C N 35) 

' »S. 106 — 'Within three months of the 
date' ■— It means within three calendar 
months after (he commission of offence 
came to knowledge of the Inspector 

..ndh Pra 234 D (C N 35) 

General Clauses Aa (ID of 1897) 

— -S. 3 (35) — Period of three montlis— 
It means period of three calendar months— 
See Factories Act (1948), S. 106 

Andh Pra 234 A (C N 33) 
— — S. 9 (1) — “Within three months of 
the date" — ^"OP means ‘after’ — See Fac- 
tories Act (1918), S. 100 

Andh Pra 231 B (C N 33) 
Gift Tax Act (18 of 1958) 

Preamble — Act is validly made by 

Parliament. AIR 1962 Mys 2G9. Revers- 
ed SC 999 C (C 

Government of India Act (1033) (2C Cco. 
V and 1 Edw. Mil, C. 2) 

S. 02 — ^plicabiliW — Section 92 

ceased to exist after repeal of the Govern- 
ment of India Act, 1935 by Article 395 of 
the Constitution SC 931 B (C N 194) 

S. 142-A (2) — See Constitution of 

India. Art. 276(2) 

' S . 142-A — Bale and Bhoja tax by 
Municipality by notification of 1912 — 
Enhancement of tax in 1940 after incor- 
poration of S. 142-A in Govt, of India 
Act 1935 — Notification held not saved — 
Collection of tax illegal — See Municipa- 
lities — C. P. & Berar Municipalities Act 
(53 of 1922), S. 48(2) 

SC 1002 D (C N 209) 
S. 142-A — NoUfjcation of 1912 levy- 
ing tax. in existence when Section 142-A 
came to be incorporated in Act — Notifi- 
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Government of India Act (contd.) 
cation after incorporation of Sec. 142-A 
under C. P. & Berar Municipalities Act 
(1922) enhancing tax held not saved by 
Section 142-A (2). ILR (1967) Bom 44l 
(FB), Reversed SC 1002 E (C N 209) 

S. 241 (1) (b) — Rules under — Punjab 

Government Service (War) Amendment 
Rules (1943), Rr. 3, 6, 4 5, 7 and S — 
Interpretation — Rule 6 forms integral part 
of entire set of rules and cannot be singled 
out for taking benefit under — Appoint- 
ment of persons rendering war service on 
temporary basis — Appointment cannot be 
regarded as one under R. 3 — Appointee 
cannot avail of benefit of R. 6 for fixation 
of his seniority' 

Punj 241 A (C N 34) (FB) 

HIGH COURT RULES AND ORDERS 
— Calcutta High Court Civil Rules and 
Orders 

— Vol. I, R. 340-A — Divorce petition 

by wife — Respondent husband, when en- 
titled to relief which wife prays for — Spe- 
cial Marriage Act (Calcutta High Court) 
Rules (195^ — See Special Marriage Act 
(1954), S. 35 Cal 266 C (C N 54) 

— Calcutta High Court (Original Cide) Rules 

Chap. X, R. 35 — Distinction between 

Rr. 35 and 35-A and O. 9, Civil P. C., 
pointed out — See Civil P. C. (1908), 
O. 9 (Gen.) Cal 231 A (C N 45) 

Chap. X, Rr. 35 and 35-A — Order 

dismissing suit for non-prosecution drawn 
up, signed and perfected — Absence of 
notice to plaintiff is merely an irregularity 
and does not affect validity' of Order — Court 
has no power to recall Order 

Cal 231 B (C N 45) 

Chap. X, R. 35-A — ^Distinction between 

Rr. 35 and 35-A and O. 9, Civil P. C-, 
pointed out — See Civil P. C. (1908), 
O. 9 (Gen.) Cal 231 A (C N 45) 

Chap. X, R. 35-A — See High Court 

Rules and Orders — Calcutta High Court 
Rules (Original Side), Chap. X, R. 35 

Cal 231 B (C N 45) 
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Hindu Adoptions and Maintenance Act 
(contd.) 

of whose parents is a Hindu — See Hindu 
Succession Act (1956), S. 2, Expln. (b) 

Mad 249 C (C N 67) 

S. 18 (2) (d) — B was first and C 

was second wife of one A — B’s claim of 
separate maintenance from A will accrue to 
her only if second marriage between A and 
C was valid one Mys 157 B (C N 38) 

^S. 19 (2) — “Coparcenary property” — 

Meaning of Punj 270 A (C N 36) 

S. 28 — Suit by widowed daughter-in- 

law for maintenance — Father-in-law gift- 
ing his entire land to his daughter after 
filing of suit — Gift gratuitous — Daughter 
is liable to pay maintenance 

Punj 270 B (C N 36) 

Hindu Law 

^Joint family — Coparcenary property 

— Meaning of — See Hindu Adoptions 
and Maintenance Act (1056), 5. 19 (2) 

Punj 270 A (C N 36) 

Joint family — History of the origin 

and growth of joint family status as re- 
fined by judicial precedents and statutory 
enactments traced Mad 249 A (C N 67) 

^Joint family — Members — Marriage 

between member of twice born community 
and a Christian woman under Special Mar- 
riage Act is valid in law — Son bora out 
of such wedlock being legitimate son can 
claim status of being a member of joint 
family of which his father is the head 

Mad 249 B (C N 67) 
— ; — Partition suit — Defendants’ right to 
suit property recognized in plaint — Defend- 
ant remaining ex parte — Claim by other 
co-defendant prejudicial to interest of de- 
fendant admitted — Decision cannot ope- 
rate against defendant as res judicata — See 
Civil P. C. (1908), S. 11 

Mad 232 (C N 60) 

Hindu Minority and Guardianship Act (32 
of 1956) 

-S. 2, Expln. 2 (b) — ‘Hindu’ — Con- 
ferment of status of Hindu on a child one 
of whose parents is a Hindu — See Hindu 
Succession Act (1956), S. 2, E.xpln. (b) 
Mad 249 C (C N 67) 


Himachal Pradesh Abolition of Big Land- 
ed Estates and Land Reforms Act (15 
of 1954) 

See under Tenancy Laws 

Himachal Pradesh Co-operative Societies 
Aet (13 of 1956) 

■ ..See under Co-operative Societies. 

Himachal Pradesh Co-operative Societies 
Rules (1960) 

See under Co-operative Societies. 

Hindu Adoptions and Maintenance Act (78 
of 1956) 

— — S. 2, E.xpln. 2(b) — ‘Hindu’,— Con- 
ferment of status of Hindu on a child one 


Hindu Marriage Act (25 of 1955) 

^S. 2, Expln. (b) — ’ ‘Hindu’ — Confer- 
ment of status of Hindu on a child one of 
whose parents is a Hindu — See Hindu 
Succession Act (1956), S. 2, Expln. (b) 

Mad 249 C (C N 67) 

-S. 9 — Wife withdrawing from society 

of liusband along wth children — Hus- 
band’s petition for restitution of conjugal 
rights — Wife has to prove reasonable 
cause as contemplated by S. 9 (2) — Failure 
to prove — Husband entitled to decree 

Punj 284 (C N 42) 

S. ,10 — Desertion — What amounts 

to — Constnictive' desertion — See Special 
Marriage Act (1954), S. 27(b) 

® Cal 266 D (C N 54) 
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Hindu Marriage Act (contd-) 

S. 10 — Cruelly — Legal cruelty — 

What amountj to, staled — See Special Mar- 
riage Act (1954), S. 27 (D) 

Cal 266 E (C N 54) 

S. 10 — Adultery — Must be proved 

bevond reasonable doubt and not merely on 
balance of probability — See Special Mar- 
riage Act (1954), S. 27 

Cal 266 F (C N 54) 

S. 13 — Divorce petition by wife 

under Special Marriage Act — Relief as 
in petition is available to respondent hus- 
band only on compliance with provisions 
of Special Marriage Act (Calcutta High 
Court) Rules (^1935), incorporated in Civil 
Rules and Orders, Vol. 1 as R. -^O-A — 
Relief is not available at appellate stage — 
See Special Marriage Act (1934), S. 35 
Cal 260 C (C N 54) 

S. 23 — Divorce proceedings by wife 

— Delay of 21 months held not unneces- 
sary — See Special Marriage Act (1934), 
S. 34 (1) (c) Cal 266 B (C N 54) 


Hindu Succession Act (30 of 1936) 

S. 2, Expln. (b) — ‘Hindu* — Confer- 
ment of status of Hindu on a child one of 
whose parents Is a Hindu — (llindu Mar- 
riage Act (1933), S. 2, Expln. (b)— (Hindu 
Adoptions and Maintenance Act (1956), 
S. 2, Expln. 2(b) — Hindu Minority and 
Guardianship Act (1956), S. 2, Expln. 2 (h‘ 
Mad 249 C (C N 67) 
— — S. 5 -- Section does not fniimct llindu 

I iarent married under Act from treating his 
egitimate son as an undivided member of 
Hindu joint family hfad 249 F (C N 67) 

S. 14 (1) — Widow in possession as 

trespasser — She cannot be said to be 
"possessed of’ property 

SC 1013 A (C N 213) 

S. 29 Agricultural lands — Tenants 

in possession — Person shown as occupant 
in record of rights, a Hindu, dying or pre- 
sumed to be dead intestate — Governments 
right to fake possession of property ujrfer 
Section 29. Hindu Succession Act — Sec 
Bombay Administration of Estates BegsiU- 
tion (8 of 1827). S. 10 

'• Bom 205 B (C N 35) 

HOUSES AND RENT.S 

Delhi and Ajmer Rent Control Act (33 

of 1952) 

S. 13 — Decree passed by Court in ej’^- 

menl suit in terms of compromise, xvilhout 
• saitsfying itself if the grounds for eviction 
existra — Decree is in contravention of Sec- 
tion 13 and a nullit>' and cannot be exe- 
cuted — (Civil P. C. (1908). S. 47) 

SC 8.38 (C N 180) 


— Delhi Rent Control Act (39 of 1938) 

S. 3 (a) and S. 3, ProWso — Auction 

of es'acuee prxjperty — .Acceptance of bid 
— Attornment by tenant to purchaser — 
Suit for ejectment of tenant — No exi- 
dence ted to indicate that title did not pass 
to purchaser — Proviso to Section 3 and 


Houses and Rents — Delhi Rent Control 
Act (contd.) 

not Section 3 (a) is attracted — Civil 
Court IS barred from entertaining suit — 
Decision of Delhi High Court Reversed— 
Civil P. C. (I90S), S. 9 

SC 812 (C N 173) 
S. 39 (2) — Second appeal — Sub- 
stantial Question of law — Rent Control- 
ler and Rent Control Tribunal holding, 
on consideration of relevant terms of 
agreement between the tenant and third 
party and on oral evidence that there was 
sub-letting by the tenant in favour of the 
third party — On that finding no ques- 
tion of law much less a substantial ques- 
tion of law. arose 

SC 986 (C N 203) 
— M. P. Accommodation Control Act (41 of 
1961) 

S. 43 (1). (5) and (61 — When tenant 

can get benefit of protection against evic- 
tion — Default in payment of rent — Suit 
for ejectment — Failure to deposit arrears 
of rent within one month from service of 
writ of summons Subsequent payment 
can be of any avail only if on application 
made by tenant Court extends time 

SC 981 (C N 201) 
— U. P. (Temporary) Control of Rent and 
Exiction Act (3 of 1917), 

Sx. 3 and 7-F — Restrictions on evic- 
tions -- Permission to sue — Power to re- 
voke. of Commissioner and State Govern- 
ment — Power of .Stale Government is ex- 
hausted once suit for eviction is imtituted 
SC 071 A (C N 198) 

^S. 3 — • P^mcnl of arrears of rent — 

Modes of — Decree against tenant for 
arrears of rent — Service of notice under 
S. 3 by landlord — Deposit of decretal 
amount in Court under O. 21, R. 1, Civil 
P. C. — ’ Amounts to payment to landlord 
All 309 A (C N 49) (FB) 

S. 3 — Decree for arrears of rent, mesne 

profits and ejectment — Death of tenant 
Ihcrcaiter — Competency of his heirs to 
file appeal — Decree, whether can be set 
aside in its entirety — See Civil P. C. 
(1908). S. 148 

All 500 B (C N 49) (FBI 

S. 3 — Scope — Prohibition under 

S- 3 to file suit — Its effect on right of 
landlord to determine tenancy — Transfer 
of Property Act (1882), S. Ill — Civil P.C 
(190S), Preamble — Interpretation of Sta- 
tutes All 309 D (C N 49) (FB) 

■ S. 7'F — See Houses and Rents — 

U. P. (Temporary) Control of Rent and 
Eviction Act (1947), S. 5 

SC 971 A (C N J98) 


Imports and Exports (ConltoU Act (18 of 
1047) 

S. 3 (2) — “All the provisions of that 

Act shall have effect acc^ingly" — Not 
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Imports and Exports Control Act (contd.) 
merely Section 19 of Sea Customs Act 
(1878; but all relevant provisions of that Act 
will apply SC 951 A (C N 194) 

S. 3 (2) — Prohibited goods — Clo%’es 

are deemed to be prohibited goods 

SC 951 F (C N 194) 

Income-tax Act (11 of 1922) 

S. 3 — Hindu undivided family — As- 

sessee, separated member of Hindu un- 
divided family marrying with Austrian lady 
under Special Marriage Act — Son born 
out of such wedlock — Assessee is entitled 
to claim status of Hindu undivided family 
for purposes of assessment 

Mad 249 D (C N 67) 

S. 34 (1) (a) — See Constitution of 

India, Arts. 226 & 227 
S. 34 (1) (a) — No proceeding by In- 
come-tax Officer before issuing notice 
under, to enable him to form the neces- 
sary belief — No iurisdiction to proceed 
under Section 34 (1) (a) 

SC 1011 B (C N 211) 

Industrial Disputes Act (14 of 1947) 

S. 2 (g) (ii) — Municipal Corporation 

is as , much employer as private person and 
juristic persons are also covered by expres- 
sion "employer” — See Industrial Disputes 
Act (1947), S. 2 (j) Punj 287 (C N 43) 

S. 2 (j) — See Minimum Wages Act 

(1948), S. 27 Pat 193 A (G N 31) 

S. 2 (j), 2 (g) (ii) — Fire Brigade ser- 
vice maintained oy Municipal Committee 
is ‘service’ and also ‘undertaking’ within 
meaning of S. 2 (j) Punj 287 (C N 43) 
S. 2 (p) — Pendency of industrial dis- 
pute — Settlement , aiiived at between em- 
ployer and employee referred to Tribunal — 
Settlement cannot cease to be a settlement 
within meaning of S. 2 (p) — See Indus- 
trial Disputes Act (1947), S. 19 . 

Bom 209 (C N 36) 

S. 2 (rr). Third Sch. Item I — Wages — 

Fair wages — Fixation of — Considerations — 
Central Wage Board for Jute industry — 
Held, Board had not followed the essential 
pre-requisites of deciding wage structure 

SC 878 (C N 189) 

S. 9-A — Provisions, of Sections 9-A 

and 33 are only procedural and do not 
create extra or new right in favour of 
employer — Conditions of service settled 
by award — Termination of award by 
Union of workmen and dispute referred to 
industrial Tribunal — Notice under Sec- 
tion 9-A served by employer -— Applica- 
tion for , permission under Section 33 to 
Tribunal — Maintainability — See Indus- 
trial Disputes Act (1947), Section 33 

Bom 213 (C N 37) 
S. 10 — Reference not referring to fix- 
ing of tage of superannuation — Tribunal 

is , incompetent to do so , no\ 

SC 919 D (C N 192) 


Industrial Disputes Act (contd.) " 

S. 10 — Provisions of Sections 9-A and 

33 are only procedural and do not create 
extra or new right in favour of employer 

— Conditions of service settled by award 

— Termination of award by Union of 

workmen and dispute referred to industrial 
Tribunal — Notice under Section 9-A serv- 
ed by employer — Application for permis- 
sion under Section 33 to Tribunal — Main- 
tainability — See Industrial Disputes Act 
(1947), Section 33 Bom 213 (C N 37) 

S. 10 (1) (d) — Industrial Tribunal 

— Powers to entertain reference — Deci- 
sion by Compony to close down some of 
its depots — Tribunal cannot interfere 
witli it — Retrenchment whether justified 
can, however, be considered 

SC 860 (C N 186) 

S. 15 — Duty' of Tribunal stated 

SC 919 G (C N 192) 
— — Ss. 19, 2 (p) — Pendency of industrial 
dispute — Settlement can be arrived at 
between employer and employee — Award 
based on such settlement will operate for 
such period as is agreed upon 

Bom 209 (C N 36) 

S. 19 (6) — Provisions of Sections 9-A 

and 33 are only procedural and do not 
create extra or new right in favour of 
employer — Conditions of serx'ice settled 
by award — Termination of award by 
Union of workmen and dispute referred to 
industrial Tribunal — Notice under Sec- 
tion 9-A served by employ'er — Applica- 
tion for permission under Section 33 to 
Tribunal — Maintainability' — See Indus- 
trial Disputes Act (1947), Section 33 

Bom 213 (C N 37) 
— S. 24 — Right to strike — Strike held 
uniustified — Award of Industrial Tribu- 
nal Punjab in Reference No. 44 of 1966, 
Reversed SC 867 B (C N 188) 

Ss. 33, 9-A, 10 and 19 (6) — Provi- 
sions of Sections 9-A and 33 are only pro- 
cedural and do not create extra or new 
right in favour of employer — Conditions 
ot service settled by award — Termination 
of award by Union of workmen and dis- 
pute referred to Industrial Tribunal — 
Notice, under Section 9-A served by 
employer — Application for permission 
under Section 33 to Tribunal — Maintain- 
ability Bom 213 (C N 37) 


S. 33-C — Application under Sec- 
tion 6-H (2) of U. P. Industrial Disputes 
Act (28 of 1947) — Dismissal for default 
of appearance — Order of dismissal not 
covered by Rule 16 (1) — Second applica- 
tion claiming identical relief is maintain- 
able without following procedure laid down 
in R. 16 (2) — See Industrial Disputes Act 
(28 of 1947), Section 6-H (2) 

SC 806 (C N 171) 

Sch. 3, Item 1 — See Industrial Dis- 

pules Ac, (1947). Section, ^ 

-Third Sch., Item 5 — Gratuity' 


' X ~ , 

Agreement between management or com- 
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Industrial Disputes Act (confd.) 
pany and workmen — field. Industrial 
tribunal was not incompetent to grant 
cratuily if the company acquired financial 
liability SC 919 A (C N 192) 

Third Schedule, Item 5 — Gratuity — 

Region-cum-induslry principle or unitwise 
basis can be adopted according to require- 
ments of each case 

SC 919 B (C N 192) 

^Third Sch., Item 5 — Gratuity — 

Gratuity scheme can be effective though 
not accompanied by the fixation of the ace 
of superannuation for the workmen in the 
industry SC 919 C (C N 192) 

' ITiird Sch., Item 5 — Gratuity — 

Object of SC 919 E (C N 192) 

TTiird Sell., Item 5 — Gratuity — 

Whether should be computed not on the 
consolidated wage but only on basic wage 
— (1957) 2 Lab LJ 426 (LATI-Bom ), 

Overruled; Award of Industrial Tribunal, 
Delhi in I. D. No. 70 of 1958, D/- 30-6- 
1966. Reversed SC 919 F (C N 192) 

^Third Sch., Item 5 — Gratuity — 

Conditions for grant of, stated 

SC 919 11 (C N 192' 
—Third Sch.. Item 5 — Gratuity — • 
Termination of employment on ground of 
misconduct — M/hca oatuity should be 
granted SC 919 I (C N 192) 

—Third Sch., Item 5 — Gratuity — 

Voluntary retirement — Qualifying length 
of service for voluntary retirement should 
be 10 years SC 919 J (C N 192) 

T hird Sch., Item 5 — Gratuity — 
Badli workmen — Period of work 

SC 919 K (C N 192) 

. —Third Sch., Item 5 — Gratuity — 
Scheme — Expression ‘average of the basic 

^Third Sch., Item 5 — Gralmty 

Reference in 1958 — Award by Tnbon.il 
given effect to from 1-1-1961 — Held, 
pving the schema effect before January 1, 
1964, might rake up cases in which the 
ivorkmen had left the establwbroents many 
years ago — It would not be conducive to 
industrial peace to allow such questions to 
be raised after long delay 

SC 919 It! (C N 192) 

Third Sch., Item 5 — Cntusty — 

Uniformity in fixation of gratuity — Duty 
of legislature SC 012 N (C N 192) 

Sell. 3, Item 5 — - Payment made as 

bonus to labour of %'arious tea companies 
according to agreement — Pajment. how- 
ever. cot related to profits ot individual 
establishment — Payment is not bonus 
within meaning of fonnula evolved by 
Bombay Full Bench in (1950) 2 Lab LJ 
1247 (L-ATI-Boni) and could be deducted 
from gross profits for purjmse of calculat- 
ing profit for payment of bonus to other 
meoibcn of staff Assam 70 (C N 14) 

Industrial Disputes Rules (1947) 

—Rr. 16 (1) and 1C 
trader Section C-fl C2} 


rRf* 16 (1) and 16 (2) — Application 
'■ of U. P. Industrial 


Industrial Disputes Act (contd.) 

Disputes Act (2S of 1947) — Dismissal of, 
for default of appearance — Order of 
dismissal not covered by Rule 16 (1) — 
Second application claiming identical relief 
is maintainable without following proce- 
dure laid down in B. 16(2) — See (U. P.) 
Industrial Disputes Act (28 of 1917), S. 6-H 
(2) SC 806 (C N 171) 

Industrial Employment (Standing Orders) 
Act (20 of 1046) 

S. 6 (2) — Appellate authority certify- 
ing the very standing order which it had 
rejected — Authority also failing to pre- 
scribe the procedure in the matter of 
several classes of leave and as to who 
should grant it — Order held suffered from 
materiar omissions — Application under 
Section 11 (2) competent and had to be 
decided by tlie authority — Section 6 (2) 
and Item 5 of the First Schedule impose 
a duty on the authority - — Sec Industrial 
Employment (Standing Orders) Act (1948), 
Section 11 (2) Mys 149 (C N 31) 

^Ss. 11 (2), 6 (2) and Item 5 of Sch. I 

— Appellate authority cerhfyiog the very 
standing order which it had rejected — 
Authority also failing to prescribe the pro- 
cedure in the matter of several classes of 
leave and as to who should grant it — 
Order beld suffered from material omissions 

Application under Section 11 (2) com- 
petent and had to be decided by the auth- 
ority — Section 6 (2) and Item 5 of the 
First Schedule impose a duty on the autho- 
rity Mys 149 (C N 34) 

Item 5 of Sell. I ■— Appellate autho- 
rity certifying the very standing order 
which It liaa rejected — Authority also 
failing to prescribe the procedure in the 
matter of sci-eral classes of leave and as 
to who should grant it — Order held 
Suffered from material omissions — AppJi- 
Mtion under Section 11 (2) competent and 
lud to be decided by the authority — Sec- 
tion 6 (2) and Item 5 of the First Schedule 
impose a duly oa the authority — See 
Industrial Employment (Standing Orders) 
Act 0946}, Section 11 (2) 

, Mys 149 (C N 34) 

issue estoppel 

-Doctrine of — • See Constitution of 
India, Article 20 (2) 

Jammu and Kashmir Qvil Services (Classi- 
fication Control and Appeal) Rules, 193C 

See under Civil Services, 

Jammu and Kashmir General Sales Tax Act 

(20 of 1962) 

See under Sales Tax. 

Jammu and Kashmir Industries Ltd.; 
•Memorandum of Articles of Association 

j — In exercise of power 

• ^^*^4100 124 of the Jammu and 

Kash^ State Constitution — • Articles of 
Association of Jammu and Kashmir Jodux- 
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Jammu and Kashmir Industries Ltd.; Memo- 
randum of Articles of Association (contd.) 
tries do not contain such power — See 
Civil Ser\'ices — Kashmir Civil Sers’ices 
(Classification, Control and Appeal) Rules, 
Rule 52 J & K 94 C (C N IS) 

Article 89 — Exercise of power 

under Section 124 of the Jammu and 
Kashmir State Constitution — Articles of 
Association of Jammu and Kashmir Indus- 
tries do not contain such power — See 
Civil Sers'ices — Kashmir Civil Services 
(Classification, Control and Appeal) Rules, 
Rule 52 J & K 94 C (C N 18) 

Jammu and Kashmir State Constitution 

S. 5 — Powers of State Legislature of 

Jammu and Kashmir — Limitations on — 
It has power to enact law for taxing not 
only sales simpliciter but also sales indivisi- 
ble in character — See Constitution of 
India, Ar'ticle 246 (as applicable to Jammu 
and Kashmir) J & K 85 A (C N 16) 

S. 124 — See Civil Services — 

Kashmir Civil Services (Classification, Con- 
trol and Appeal) Rules, Rule 52, Note 6 

J & K 94 C (C N 18) 

Kashmir Civil Services (Classification, Con- 
trol and Appeal) Rules 

See under Civil Services. 

Kerala University Act (14 of 1957) 

See under Education. 

Land Acquisition Act (1 of 1894) 

— — S. 3 (f) (Guj) — Housing scheme for 
section of public may also be for public 
purpose SC 984 C (C N 202) 

Ss. 4, 6 and 5-A and 17 (4) — Notifi- 
cation . seeking to acquire certain land 
without demarcation — Objections alleging 
tliat notification did not show correct 
demarcation and that different landholders 
had no opportunity to file objections — 
Collector’s order stating that collector was 
satisfied that land demarcated correspond- 
ed to the area notified — Order under Sec- 
tion 17 (4) not passed — Writ petition 
dismissed in limine on ground that High 
Court could not go into disputed question 
of fact : — Order held, was bad — Deci- 
sion of Punjab H. C., Reversed 

SC 802 A (C N 170) 

— S. 5-A — Notification seeking _ to 

acquire certain land without demarcation 
— Objections alleging that notification did 
not snow correct demarcation and that 
different landholders had no opportunity^ to 
file objections — Collector’s order stating 
that collector was satisfied that land demar- 
cated corresponded to the area notified — 
Order under Section 17 (4) not passed — - 
Writ petition dismissed in limine on ground 
that High Court could not go into disputed 
question of fact — Order held bad — See 
Land’ Acquisition Act (1894), Section 4 
SC 802 A (C N 170) 

— ; — S. 6 — Notification under Conten- 
tion that Government acted bhndly 

SC 984 D (C N 202) 


Land Acquisition Act (contd.) f . 

S. 6 — Notification seeking to acquire 

certain land without demarcation — 
Objections alleging that notification did not 
show correct demarcation and that different 
landholders had no opportunity to file 
objections — Collector’s order stating that 
collector was satisfied that the land demar- 
cated correspondent to the area notified — 
Order under Section 17 (4) not passed — 
Writ Petition dismissed in limine on ground 
tliat High Court could not go into disput- 
ed question of fact — Order held bad — 
See Land Acquisition Act (1894), S. 4 
SC 802 A (C N 170) 

S. 6 (3) — Declaration under S. 6 ■ — 

Conclusive evidence that land in question 
is needed for a public purpose 

SC 984 B (C N 202) 

S. 17 (4) — Notification seeking to 

acquire certain land without demarcation 
— Objections alleging that notification did 
not show correct demarcation and that 
different landholders had no opportunity to 
file objections — Collector’s order stating 
that collector was satisfied that land demar- 
cated corresponded to the area notified — 
Order under Section 17 (4) not passed — 
Writ Petition dismissed in limine on ground 
that High Court could not go into disputed 
question of fact — Order held bad — See 
Land Acquisition Act (1894), Section 4 

SC 802 A (C N 170) 

S. 40 — Acquisition for housing 

scheme prepared by registered co-opera- 
tive body — Acquisition is for "public 
purpose”' — Substantial sum paid by State 
towards compensation — There is suffi- 
cient compliance with Sections 40 to 42 
SC 984 A (C N 202) 

S. 54 — Appeal to Supreme Court — 

Interference witli valuation made by High 
Court — Normal rule — Decision of 
Bombay High Court, Reversed 

SC 850 (C N 184) 


Letters of credit 

See Banking Regulation Act (1949), S. 6. 
Letters Patent (Cal.) 

Cl. 15 — New point — Appointment 

of R to post X — Writ petifa'on to quash 
order of appointment — Petition dismissed 
— Appeal — During pendency of appeal, 
abolition of post X and appointment of R 
to post Y with higher scale of pay — Held, 
nothing could be adjudicated upon appoint- 
ment of R to Y post as it would be intro- 
ducing totally new case for Jammu and 
Kashmir High Court — See Constitution of 
India, Art. 226 

J and K 90 A (C N 17) 

Limitation Act (9 of 1908) 

_S. 28 — Applies also to suits to which 


limitation is provided in other Acts 

SC 1019 B (C N 213) 

—Art 120 — Delay and laches — 
Drder under S. 292 of Tripura State Mum- 
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Limitation Act (190S) (contd.) 
cipal Act superseding Conimi!>sioners — 
Order not challenged under the prcmsious 
of the Act within period of limitation pre- 
scribed — Order, held, could not be chal- 
lenged even by wTit petition — See Consti- 
tution of India, Art. 22G 

Tripura 37 A (C N 8) 
Art. 120 — Right to sue when accrues 

— Adverse entry in record of rights — 

Right of affected party to sue accrues on 
date of infringement of his right on basis 
of such entry and not on dale of knowledge 
of entry Tripvira 43 D (C N 10) 

Art. 132 — Mortgage for term certain 

with default clause — Money does not be- 
come due within meaning of Article 132 
until both mortgagors right to redeem and 
mortgagee’s nglit to enforce his seciinU 
has accrued — Mortgagor cannot fake ad- 
vantage of his own default and contend 
that suit must be hied within 12 years from 
default — Suit filed witlun twelve years 
from date fixed for redemption is in time 

Andh Pra 2K D (C N 31) 

Art. 142 — C. P. Tenancy Act (1 of 

1920 since repealed). Section 104, Sch II. 
Art. 1 — Widow in possession of property 
of deceased protected tenant as trespasser 

— Claim by plaintiffs after her death as 
reversioners Is not barred though their 
claim as dispossessed tenants Is barred 
under Tenancy Act 

SC 1019 D (C N 213) 
—Art. 142 Possession of jotes — For 
detenninvng possession, question of payment 
of rent for Jotes is crucial — It Is not 
material through whom or in whose name 
payment is made Tripura^4p A (C N^IO) 


—Art. 142 — Applicability — Wliere 
plaintiff pleads possession and dispossession. 
Article is applicable 

Tripura 43 E (C N 10) 

^Art. 158 — Setting aside of award — 

No proof that notice of filing of award into 
Court was given to defendant — Obiection 
Ale.fswxlaiit Ut the award cannot tie re- 
fected on ground of limitation 

SC 9fi7 A (C N 190) 

Limitation Act (36 of 1963} 

^Preamble — Construction — Provisions 

must receive construction which language In 
its plain meaning imports 

Madh Pra 110 B (C N 2.1) (FB) 

S. 5 — Starting point of limitation — 

Date of order — 31ean5 date of knmviedge 
of that order Mad 242 B (C N f3) 
S. 5 — Application under S. 488, Cri- 
minal P. C. — S'ummons sent by registered 
post — Endorsement on notice that it w-as 
refused by the husband — Later service by 
affixture to the house of the husband 
attempted — Notice returned — Endorse- 
ment that there was no such residence and 
husband doing business at other places — 
No attempt to serve notice at those places 
Order on anplication passed ex parte — 
Application by husband to set aside ex parte 


limitation Act (I90S) (contd.) 
order — Application beyond three months 
from the date of the order — Period of 
limitation could be extended under S. 5 
Mad 242 C (C N 64) 

S. 5 and Art. 132 — Application by 

party for leave to appeal under Art. 133 of 
Constihition — Application filed beyond 
limitation — Plea of non-availability of 
amount for obtaining copy of judgment pre- 
pared to the knowledge of party allegM — 
Party held not entitled to benefit of S. 5 
or special latitude 

Punj 282 B (C N 41) (FB) 

^S. 12 (3) and Art. 132 — Application 

for special leave to appeal to Supreme 
Court under Art. 133(1) of Constitution — 
Limitation — Application for copy of judg- 
ment filed fay party on 18th April. 1968 — 
Copy prepared by office of Court on May 
23, 1968 — Party not collecting copy on 
that date for want of funds — Copy collect- 
ed thereafter on August 27, 1968 — Party 
held, was not entitled to add the whole 
period up to August 27, 1968 to the normal 
period of limitation under Art. 132 — It 
could only add the period between date of 
its application and date of preparation of 
copy oy office of Court 

Punj 282 A (C N 41) (FB) 
•>— — S- 13 — Word ‘execution’ embraces all 
appropriate means by which decree is exe- 
cuted — Injunction partially staying exe- 
cution — Effect is to prolong the lue of 
whole decree — Civil M. A. 7C of 1959, 
D/-9.2-1962. Reversed 

Madh Fra 110 A (C N 24) (FB) 
—Art. 24 — Suit for money paid under 
law which was later declared ultra vires— 
Payment is not under mistake of law — ' 
See CoDSlilution of India, Art. 32 

SC 898 (C N 191) 

^Art. 124 — See Civil Procedure Code 

(1908). O. 47. R. 1 Cal 231 C (C N 45) 

Art. 132 — Application for special 

leave to appeal to Supreme Court under 
Art- J33U,) — iimitaLiao — .4^Un?.y£\o 
for copy of judgment filed by party on 18th 
April 1968 — Copy prepared by office of 
Court on May 23, 1963 — Party not col- 
lecting copy on that date for want of funds 
— Copy collected thereafter on August 27, 
1968 — Party held not entitled to add the 
whole period up to August 27, 1968 to 
the nonnal perira of limitation prescribed 
under Art. 132 — It could only add the 
period between date of its application and 
date of preparation of • copy oy office of 
Court — See Limitation Act (1963), S. 12(3) 
Punj 282 A (C N 41) (FB) 

Art. 132 — Application by party for 

special leave to appeal under Art. 133 of 
^utitution — Application filed heyood 
limitation — Plea of non-availability of 
amount for obtaining copy of judgment pre- 
pared to the knowledge of party allegw — 
Party held not entitl«l to benefit of S. 5 
or special latitude — See Limitation Act 
(1963). S. 5 Punj 282 B (C N 41) (FB) 
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M, il. Abolition ol Jagirs Act (28 of 1951) 
See under Tenancy Laws 

M. P. Accommodation Control Act (41 of 
19G1) 

See under Houses and Rents 

Madhya Pradesh Public Security Act 
(25 of 1959) 

See under Public Safety. 

Madras Co-operative Societies Act (53 of 
19G1) 

See under Co-operative Societies. 

Maharashtra Co-operative Societies Act 
(24 of 19G1) 

See under Co-operative Societies. 

Maharashtra Municipalities Act (40 of 
19G5) 

See under Municipalities. 

Maharashtra Panchayat Samitis (Registra- 
tion of Voters and Conduct of Election) 
Rules (19G2) 

See under Panchayats. 

Mineral Concession Rules (1949) 

R. 37 — Rules under Section 5 of 

Mines and Minerals (Regulation and De- 
velopment) Act (1948) — Mining lease — 
Lease created in 1950, in violation of R. 37 
— Validity — 1948 Act repealed by 1957 
Act. — Rules made under 1948 Act deem- 
ed to have been made in 1957 Act — Pro- 
visions of 1957 Act do not lay down that 
such lease shall be void altogether — Lease 
will not be void and ineffective — See 
Mines and Minerals (Regulation and De- 
velopment) Act (1948), S. 4 

Pat 167 D (C N 27) 
— — R. 48 — Rules under Section 5 — 
Mining lease — Lease created in 1950, in 
violation of R. 37 — Validity — 1948 Act 
repealed by 1957 Act — Rules made under 
1948 Act deemed to have been made in 
1957 Act — Provisions of 19.57 Act do not 
lay down that such lease shall be void al- 
together — Lease will not be void and 
ineffective — See Mines and Minerals 
(Regulation and Development) Act (1948), 
Section 4 Pat 167 D (C N 27) 

Mineral Concession Rules (1960) 

^R. 54 — Order of Central Govern- 
ment under Section 30 of Mines. and Min- 
erals (Regulation and Development) Act 
(1957) — Order must be based upon re- 
cord of the case — See Mines and Mine- 
rals (Regulation and Development) Act 
(1957), S. 30 Pat .189 (C N 30) 

^R. 55 (3), (4) — Order .of Central 

Government under Section 30 of Mines ana 
Minerals (Regulation ‘ and' Development) 
Act (1957) — Order must be based upon 
record of the case — See Mines and Mine- ■ 
rals (Regulation and -Development) Act 
(1957). S. 30 :: • . 3 :Pat:189.(C N -30) 
Qune) 197.0 Indexes/S 


Mines and Minerals (Regulation and De- 
velopment) Act (53 of 1948) 

— 7 ~Ss. 4, 5 — Rules under Section 5 — 
Mineral Concession Rules (1949), Rr. 37 
and 48 — Mines and Minerals (Regulation 
and Development) Act (1957), Section 4 — 
Mining lease — Lease created in 1950, in 
violation of Rule 37 — Validity — 1948 
Act repealed by 1957 Act — Rules made 
under 1948 Act deemed to have been 
made in 1957 Act — Provisions of 1957 
Act do not lay down that such lease shall 
be void altogether — Lease will not be 
void and ineffective Pat 167 D (C N 27) 

-S. 5 — Mineral Concession Rules 

(1949) framed under Section 5 — Mining 
lease — Lease created in 1950, in viola- 
tion of R. 27 — Validity — 1948 Act re- 
pealed by 1957 Act — Rules made under 
1948 Act deemed to have been made in 
1957 Act — Provisions of 1957 Act do not 
lay down that such lease shall be void al- 
together — Lease will not be void and 
ineffective — See Mines and Minerals 
(Regulation and Development) Act (1948), 
Section 4 Pat 167 D (C N 27) 

Mines and Minerals (Regulation and De- 
velopment) Act (G7 of 1957) 

S. 4 — Mineral Concession Rules 

framed under Section 5 of Mines and 
Minerals (Regulation and Development) 
Act (1948) — Mining lease — Lease creat- 
ed in 1950, in violation of Rule 37 — Vali- 
dity — 1948 Act repealed by 1957 Act — 
Rules made under 1948 Act deemed to 
have been made in 1957 Act — Provi- 
sions of 1957 Act do not lay down that such 
lease shall be void altogether — Lease wall 
not be void and ineffective — See Mines 
and Minerals (Regulation and Develop- 
ment) Act (1948), S. 4 

Pat 167 D (C N 27) 

S. 5 (2) — Power of Central Govern- 
ment under — Has to be exercised in ac- 
cordance with principles of natural jus- 
tice — See Mines and Minerals (Regula- 
tion and Development) Act (1957). S. 30 

Pat 189 (C N 30) 
Ss. 30 and 5 (2) — Mineral Conces- 
sion Rules (1960), Rr. 54 and 55 (3), (4) — 
Power of revision of Central Government 
under Section 30 — Is a quasi-judicial 
power — Order must be based upon re- 
cord of the case — Revision application 
rejected on ground of not forming part of 
record — Opportunity of having his say 
in the matter not given to petitioner ■ — 
Order held was illegal even assuming it 
to have been passed under S. 5 (2) 

Pat 189 (C N 30) 

Minimum Wages Act (11 of 1948) 

Preamble — See Minimum Wages Act 

(1948). S. 27 Pat 193 A (C N 31) 

S. '2 (h) — 'Wages’ — _ Term has a 

composite meaning which will include all 
remunerations contemplated by. the Act 
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Minimum Wages Act (contd.) 
read with R. 23 of Bihar Minimum Wages 
Rules Pat 193 C {C N 31) 

— — S. Z (i) (a) and (b) — Notification 
issued under Cl, (b) purporting to review 
the rates — No rates previously fixed in 
respect of the employment — Although 
notification ought to be issued under 
Cl. (a), it is only a technical error not de- 
feating its validity Pat 193 B (C N 31) 

S. 12 (1) — Employer paying much 

higher total rates of wages cannot come 
within the mischief of S. 12 

Pat 193 D (C N 31) 

S. 26 (2-A) — 'Is of the opinion’ — 

Process of forming opinion is open to 
limited scrutiny of Court — Refusal to 
grant exemption to printing section of 
a Cigarette Manufacturing Company — 
Existence of a conciliation agreement 
under which Company was paying wages 
much higher than prescribed rmnimum not 
taken into account — Refusal to grant ex- 
emption, held was illegal 

Pat 193 E (C N 31) 
— -S. 27 and Preamble — 'Schedule Em- 
ployment’ — Meaning — Words do not 
mean "industry" or "undertaking” or 
"establishment” Pat 193 A (C N 31) 


Motor Vehicles Act (4 of 1939) 


Ss. 44 (3) (b). 45. 63 and C4-A — Re- 
solution by State Transport Authority 
taking upon itself functions of Regional 
Transport Authority in relation to Inter- 
statal route — Does not go counter to 
scheme of Ss. 44. 43 and 63 

Rai 125 (C N 29) 

S 45 — Resolution by State Transport 

Authority taking upon itself functions of 
Regional Transport Authority in rclaUon 
to inter-statal route — - Does not go 
counter to scheme of Ss. 44. 45 and 63 — 
See Motor Vehicles Act (1939), S. 44 (3) 
(b) Rai 125 (C N 29) 


S. 63 — Resolution by State Transport 

Authority taking upon itself functions of 
Regional Transport Authority in relation 
to inter-statal route — Does not go counter 
to scheme of Ss. 44. 45 and 63 — See 
Motor Vehicles Act (1939). S. 44 (3) (b) 
Rai 125 (C N 29) 

S. 64-A — Andhra Pradesh Motor 

Vehicles Rules (1964). B. 195 (1) — - Power 
of Government to correct orders and pro- 
ceedings of lower authorities — Filing ol 
unmaintainable application by aggrie>-ed 
party docs not fetter Government's power 
to act suo motu — Use of word ''or” 
between 'of its own motion' and 'on ap- 
plication made to it' shows that Govern- 
ment can act in either case ' — Rule 195(1) 
only prescribes limitation for filing of 
petition by aggrieved party 

Andh Pra 220 (C N 33) 
— — S. 64-A — Re\-ifion — State Trans- 
port Authority taking upon itself func- 
• tions of Regional Transport Authority 


Motor Vehicles Act (contd.) 

Effect ■— See Motor Vehicles Act (1939), 
S. 44(3) (b) Rai 125 (C N 29) 

S. 95 — Words "contract of employ- 
ment” — Meaning 

Mad 236 (C N 61) 

S, 96(2) and S. llO-A — Claim for 

compensation before Motor Accidents 
Claims Tribunal — Insurer impleaded as 
party whether can raise defence apart 
from those specified in S. 96(2) and plead 
that there was no negligence of driver of 
veVucle — (Quaere) 

Pat 172 E (C N 28) 

S. 110 — Tribunal when constituted 

is a Question of fact — Notification con- 
stituting Tribunal — Cancellation by 
subseouent unpublished notification — 
First notification remains effective — See 
Motor Vehicles Act (1939). S. IIO-F 

Pat 172 A (C N 28) 
S. 110-A (3) — Application for com- 
pensation filed within limitation of sixty 
days of occurence but no action taken 
for two years due to absence of Rules 
under S 111-A — Tribunal's direction to 
file fresh application in proper form ac- 
cording to rules framed — Filing of fresh 
application in accordance with direction 
must be deemed lo be by way of amend- 
ment 50 as to preclude bar of limitation 

Pat 172 B (C N 28) 
Ss. 110-A and 110-C — Claim peti- 
tion under S. 110-A filed by one of legal 
representatives of deceased — Other 
legal representatives who are also entitl- 
ed lo share in compensation ought not to 
be added as parties to petition after ex- 
piry of limitation prescribed by S. IIO-A 
(3) — Petitioner is entitled to get entire 
compensation if ho has applied as karta 
of joint Hindu family — (Civil P. C. 
(1908). O. 1, R. 10) 

Pat 172 D (C N 28) 


S. 110-A — See Motor Vehicles Act 

(1939). S. 06(2) 

' ^ Pat 172 E (C N 28) 

S. 110-B — Award of Tribunal 

Award disallowing claim against owner 
of \*ehicle but holding that insurer who 
was made party to application in accord- 
ance with rules was liable — Award only 
means that the sum awarded has lo be 
actually paid by insurer and not oumer 

— No error in Award 

^ . Pal 172 F (C N 28) 

— ““ Power ol Claims Tribu- 
5 ,®} to allow amendment of pleadings — 
Tribunal should not allow amendment of 
Claim petition _ for enhancing original 
claim after expiry of UmitaUon so as lo 
Prejudice right accrued to opposite party 

— (Civil P a (1908). O. C. R. 17) 

o C (C N 28) 

A Claim petition under 

o. nO-A filed by one of legal representa- 
tives of deceased — Other legal repre- 
sentatives who arc also entitled to share 
m compensation ought not to be added 
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Motor Vehicles Act (contd.) 
as parties to petition after expiry of limi- 
tation prescribed by S, 110-A(3) — Peti- 
tioner is entitled to get entire compensa- 
tion if he has applied as karta of joint 
Hindu family — See Motor Vehicles Act 
(1939), S. 110-A 

Pat 172 D (C N 28) 

S. 110-D — Award of compensation 

by Claims Tribunal — Appeal — Appel- 
late court is ordinarily disinclined to re- 
verse findings of Tribunal as to amount 
of compensation unless it involved a 
question of principle — It vnU not inter- 
fere unless Tribunal applies a wrong 
principle of law or misdirects itself or 
amount awarded is too low or too high 
Pat 172 G (C N 28) 

S. 110-D — Award of compensation 

has to be just and reasonable — Princi- 
ples for determining laid dovm in 1941 
AC 157, Reiterated — Accident resulting 
in death of claimant’s mother aged 55 
years and daughter aged 4 years — Held, 
that in the circumstances of case Rs, 3000 
and Rs. 2000 should be awarded on ac- 
count of death of mother and daughter 
respectively 

Pat 172 H fC N 28) 

Ss. 110-F and 110 — Jurisdiction of 

Claims Tribunal — Claims arising before 
its constitution cannot be entertained — 
Tribunal when constituted is a question 
of fact — Notification constituting Tribu- 
nal — Cancellation by subsequent un- 
published notification • — First notification 
remains effective — Objection to juris- 
diction of Tribunal to entertain claim 
subsequently accruing • — Onus of proof 
Pat 172 A (C N 28) 

MUNICIPALITIES 

— ^BeugM Municipal Act (15 of 1932) 

S. 24 (1) — First General election to 

the municipality imder the Act — Gov- 
ernment has the statutory right to fix 
date as suits its convenience — Court 
carmot direct holding of such elections 
fixing a date therefor 

Tripura 37 D (C N 8) 

S. 553 — Delay and laches — Order 

under S 292 of Tripura State Municinal 
Act superseding Commissioners Order 
not challenged under the provisions of 
the Act within period of limitation pres- 
cribed — Order held, could not be chal- 
lenged even by writ petition — See Con- 
stitution of India, Art. 226 

Tripura 37 A (C N 8) 

S. 553 — Order of supersession under 

S. 553 — Consequences of, mentioned in 
S. 554 — See Municipalities — Bengal 
Municipal Act (15 of 1932), S. 554 

Tripura 37 B (C N 8) 

S. 553 — Who can file writ petition 

— Mandamus and Certiorari — Order 
superseding Municipal Commissioners 
.under Bengal Municipal Act and Tripura 


Municipalities — Bengal Municipal Act 
(contd.) 

State Mimicipal Act — Aggriex^ed party 
concerned is Commissioner and not the 
Municipal voter — Voter can however 
pray for holding of general election — 
See Constitution of India, Art. 226 

Tripura 37 C (C N 8) 

^s. 554 and 553 — Order of super- 

session under S. 553 — Consequences of, 
mentioned in S, 554 

Tripura 37 B (C N 8) 

— C. P. & Berar Municipalities Act (53 of 
1822) 

S. 48 (2) — "Bale and Boja” tax by 

Municipality by Notification of 1912 — 
Enhancement of tax in 1940 beyond pre- 
scribed limits after incorporation of Sec- 
tion 142-A in Government of India Act, 
1933 — Notification held not saved by 
proxnso to Section 142-A — Notification 
is ineffective and is not rewved under 
pro\nso to Article 276 (2) — Rate of tax 
prescribed by 1912 Notification alone 
could be enforced — Collection of tax at 
enhanced rate is illegal — ILR (1967) 
Bom 443 (FB), Reversed 

SC 1002 D (C N 209) 

— ^hlaharashtra Municipalities Act (40 of 
19G5) 

Ss. 26, 296, 27, 305 — Oifence under 

S 26 is cognizable — Complaint by Muni- 
cipal Chief Officer tmder S. 296 is not 
necessary for taking cognizance — Crimi- 
nal P. C. (1898), Sections 4(l)(f), 190(l)(b) 
Bom 240 (C N 41} 

S. 27 — Offence under, is cognizable 

— See Municipalities — Maharashtra 
Municipalities Act (40 of 1965), S. 26 

Bom 240 (C N 41) 
S. 296 — Offence under S. 26 is cog- 
nizable — Complaint bj* Chief Officer 
imder S. 296 is not necessary for taking 
cognizance — See Municipalities — Maha- 
rashtra Municipalities Act (40 of 1965), 
S. 26 Bom 240 (C N 41) 

S. 305 — Power of police officer to 

arrest any person under Municipal Act 
See Municipalities — Maharashtra Muni- 
cipalities Act (40 of 1965), S. 26 

Bom 240 (C N 41) 


— ^Tripura State Municipal Act (2 of 1349 
T. E.) 

S. 292 — Delay* and laches — Order 

under S. 292 of Tripura State Municipal 
Act superseding Commissioner — Order 
not challenged under the prowsions of the 
Act vdthin period of limitation prescrib- 
ed — Order held, could not be challeng- 
ed even by writ petition — See Constitu- 


ion of India, Art. 226 - 

Tripura 37 A (C N 8) 

S. 292 — Vfiio can file writ 

— Mandamus and Certiorari — Order 
luperseding municipal Comira^oners 
mder Bengal Municipal Act and Tripum 
Jtate Municipal Act — Aggrieved party 
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ISItinicipnlHicS Tripura State Municipal 
Act (contd.) 

concerned is Commissioner and not the 
Municipal voter — Voter can however 
pray for holding of general election — 
See Constitution of India, Art. 226 

Tripura 37 C (C N 8) 


Mysore Village Panchayats and Local 
Boards Act (10 of 1939) 

See under Panchayats 

I’ANCHAYATS 

—Bombay Village Panchayats Act, 1958 
(3 of 1959) 

S. 40 — Maharashtra Panchayat Sa- 

mitis (Registration of Voters and Conduct 
of Election), Rules (1962), Rr 3 and 4 — 
Deletion of names of voters from voters’ 
X'st ihat ih^v hsiv ceased 

be members of Panchayat under S. 40(1) 
(b) — Question of cessation of member- 
ship not decided by authority prescribed 
under S. 40(2) — Held deletion of names 
was illegal Bom 221 (C N 38) 

—Maharashtra Panchayat Samitis (Regis- 
tration of Voters and Conduct of Elec- 
tion) Rules (19G2) 

— R. 3 — Deletion of names of voters 
from voters’ list on ground that they have 
ceased to be members of Panchayat under 
S. 40(l)(b) — Question of cessation of 
membership not decided by authority 
prescribed under S 40(2) — Held, that 
deletion of names was illegal — See Pan- 
chayats — Bombay Village Panchayats 
Ac. (1958, ,3 of 1959). ^ 

R. 4 Deletion of names of voters 

from voters’ list on ground that they have 
ceased to be members of Panchayat under 
S. 40(l)(b) — Question of cessation of 
membership not decided by s^fhonty 
prescribed under S. 40(2) — Held, that 
del'etibn ol* names was liiVgai'— iSlw/lnr- 
chayats — Bombay Village Panchayats 
Act (1958) (3 of 1959). S. 40 

Bom 221 (C N 38) 

Mysore Village Panchayats and Local 

Boards Act (10 of 1959) 

— S. 220 — Commission of an offence 
under — Private complaint is not main- 
tainable in view of Rule 16 of Mysore 
Panchayat Secretaries’ Powers and Duties 
Rules. 1961 — 1966 (1) Mys LJ 494. Re- 
versed SC 81G (C N 175) 

— U. P. Zilla Farishad and Kshetra Sami- 
tics Act (33 of 1961) 

S. 270(a) — Imposition of circum- 
stance and property tax by District Board 
— Continuation of its lew' by Zilla Pari- 
shad is valid — See Constitution of India, 
Art. 276(2) Proviso 

All 316 B (C N 50) (FB) 


Penal Code (45 of 18G0) 

S 97 — See Criminal P. C. (1898) 

S. 410 SC 979 A (C N 200; 

• — S. 97 — Right of self-defence — Na- 
ture of SC 979 B (C N 200; 

S. 300 Exception I — Grave and sud- 
den provocation 

Puni 279 (C N 40] 

S 304 Part I — Grave and sudden 

provocation — See Penal Code (1860), 
S. 300 Punj 279 (C N 40] 

Ss. 415 and 420 — Inducing Station 

Master to make out Railway Receipt — 
Railway Receipt made out stating that 
consignment was said to contain 251 bags 
of chillies with letters L/U endorsed 
meaning that responsibility for loading 
and unloading vested with consignor — 
Wagons found to contain only 19’7 bags 
of chaff — Charge of cheating Station 
Master, held could not be established, as 
railway efief not incur any adcfitionaf 
liability by the false representation that 
consignment contained 251 bags and the 
issue of the railway receipt therefor was 
not likely to cause any damage or harm 
to the railway. No Question of cheating 
the railway or the Station Master there- 
fore arose — Decision of Patna High 
Court. Res'ersed 

SC 843 (C N 182) 
— s. 420 — Inducing Station Master to 
tnake out Railway Receipt — Railway 
t-eceipt made out stating that consign- 
Tnent was said to contain 251 bags of 
bhillies svith letters LAI endorsed mean- 
ing that responsibility for loading and 
iinloading vested with consignor — Wa- 
ltons found to contain only 107 bags chaff 
-- Charge of cheating Station Master, held 
Could not be established — See Penal 
Code (1860). S. 415 

SC 813 (C N 182) 

Ss. 499-500, Expl. 2 — Imputation 

oonceming class or collection of indiri- 
duals — Allegation as to defamation of 
i^sfiram in compfamt lilecf by member ot' 
Ashram — Action not maintainable as 
Ashram is an indeterminate body 

Cal 248 B (C N 50) 

- — Ss. 499-500 — See Constitution of 
India, Art. 20(2) 

Cal 248 C (C N 50) 

Precedents 

- — ^Re%'enue Tribunal is bound to follow 
decision of its own High Couit — Sec 
Civil P. C. (1908), Pre 

Presidential and Vicc-Prcsidcnlial Elec- 
tions Act (31 of 1952) 

-I — Ss. 5. 21 — Rules under Presidential 
and Vice-Presidential Elections Rules. 
I952. Rules 4. 5 and G — Nomination 
Papers must be presented in person either 
by the candidate or proposer or the se- 
conder — Presentation by post Is not a 
Proper presentation ,, 

SC 819 (C N 17« 



SUBJECT INDEX, 

Presidential and Vice-Presidential Elec- 
tions Act (contd.) 

J: S, 21 — Nomination papers must be 

: presented in person either by the candi- 
I date or proposer or the seconder ■ — Pre- 
seritation by post is not a proper presen- 
tation — See Presidential and Vice-Presi- 
[ dential Election Act (1952), S. a 

SC 819 (C N 176) 

Presidential and Vice-Presidential Elec- 
tion Rules, 1952 

^R. 4 Nomination papers must be 

: presented in person either by the candi- 
date or proposer or the seconder — Pre- 
sentation by post is not a proper presen- 
tation — See Presidential and Vice-Presi- 
dential Election Act (1952), S. 5 

SC 819 (C N 176) 

:R. 5 — Nomination papers must be 

presented in person either by the candi- 
date or proposer or the seconder — Pre- 
sentation by post is not a proper presen- 
tation — See Presidential and Vice-Pre- 
sidential Election Act (1952), S. 5 

SC 819 (C N 176) 

R. 6 — Nomination papers must be 

presented in person either by the candi- 
date or proposer or the seconder — Pre- 
sentation by post is not a proper presen- 
tation — See Presidential and Vice-Pre- 
sidential Election Act (1952). S. 5 

SC 819 (C N 176) 

Prevention of Corruption Act (2 of 1947) 

S. 5(2) — Bengal Criminal Law 

Amendment (Special Courts) Act (21 of 
1949), S. 4(1) and Cl. 7 of the Schedule ■ — 
Military Officer charged with an offence 
under S 5(2) of Corruption Act — Noti- 
fication made by State Government allot- 
ting the case to Special Court under Act 
(21 of 1949) — Accused ceasing to be 
public officer at the time of issue of noti- 
fication — Offence being one prescribed 
under Cl. 7 of Schedule to the Special 
Courts Act case can be tried only by spe- 
cial Court and not by ordinary Criminal 
Court by virtue of S. 4(1) ■ 

Cal 253 (C N'52), 

S. 5(3) — Accused has' to satfslac-- 

torily account — Plausible explanation is 
not sufficient 

Manipur 40 A (C N 12) 

S. 5(3) — Trial under — Provisions 

of S. 517 (3) Criminal P. C. apply — 
S. 8(3) of Criminal Law Amendment Act 
(1952) does not render them inapplicable 
Manipur 40 B (C N 12) 

Prevention of Food Adulteration Act (37 
of 1954) 

S. 13(2) — Delay in launching prose- 
cution — Evidentiary value of certificate 
of Public Analyst not reduced — Accused 
however is preiudiced. AIR 19G5 Madh 
Pra 180 lield, partly overruled by AIR 
1967 SC 970 

Madh Pra 123 A (C N 26) 
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Prevention of Food Adulteration Rules, 
1955 

; R. 20 — Failure to add preservative 

in prescribed quantity — Conviction of 
accused can be challenged 

Madh Pra 123 B (C N 26) 

Preventiv'e Detention Act (4 of 1950) 

See under Public Safety 

Public Employment (Requirement as to 
Residence) Act (44 of 1957) 

See under Civil Services 

PUBLIC SAFETY 

— ^Madhya Pradesh Public Security Act 
(25 of 1959) 

S 12 — The restrictions imposed by 

the section on the freedom of the press 
are reasonable and constitutional 

Madh Pra 102 E (C N 23) 

S. 12 — Action under, against 'Swa- 

desh’ daily — Satisfaction of the State 
Government to make the order — Action 
not for political reasons — Political ideo- 
logy of paper different from Government 

— Action taken next day after the As- 
sembly session ended — Action cannot be 
called mala fide 

Madh Pra 102 F (C N 23) 

S, 12 — Action under — Action based 

on certain news-item published in the 
paper after communal disturbances ended 

— Action for prevention and not for 
punishment — Criminal proceedings 
against the paper in respect of the matter 
pending — Held, the order was not un- 
justifiable on that ground 

Madh Pra 102 G (C N 23) 
S. 12 — Order under — Sale, distri- 
bution or circulation of the paper totally 
prohibited — Order held excessive and 
arbitrary 

Madh Pra 102 L (C N 23) 

S. 12 (1) (i) — Newspapers already 

printed within the State — Clause ap- 
plies Madh Pra 102 I (C N 23) 

rS. 12 (1), Clauses (i) and (ii) — Dis- 
tinction between — Expression "such 
matter” — Meaning of 

Madh Pra 102 J (C N 23) 

S. 12 (5) ■ — Power under — Extent 

of Madh Pra 102 H (C N 23) 

S. 12(5) — Under sub-section (5) of 

the Section High Court has power to 
modify an order of the State Government 
and make it appropriate having regard to 
the particular facts of the case 

Madh Pra 102 K (C N 23) 

— Preventive Detention Act (4 of 1950) 

Ss. 3 and 7 — Order of preventive 

detention — Grounds supplied to detenu 
containing valid and invalid grounds — - 
Order of detention is illegal - — R is not 
possible to guage in such cases to^ 
extent bad reasons operated on rmnci ot 
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SUBJECT INDEX. 

Public Safety — Preventive Detention 
Act (contd.) 

detainina authority — (Constitution oi 
India. Articles 22 (5) and 32) 

SC 852 C (C N 185) 
S. 3 (1) — 'Public order’, meaninR of 

— Detention can be ordered to prevent 
subversion of public order but not in aid 
of maintenance of law and order 

SC 852 B (C N 185) 
— — S. 3 (1) (a) and (2) — Preventive de- 
tention — Satisfaction of detaininc autho- 
rity — Subjective and not obiective. and 
hence not justiciable — Validity of deten- 
tion can, however, be challenRCd on 
ground of mala fides or that grounds sup- 
plied are irrelevant or vague — (Consti- 
tution of’ India, Article 22) 

SC 852 A (C N 185) 

S. 3 (1) (a) (ii) — Detention under — 

Grounds for — Incidents mentioned In, 
not amounting to anything more than 
commission of certain breaches of law — 
They can be said prejudidal to "Jaw and 
order" and not prejudicial to mainten- 
ance of "public order” or subversive of 
"public order" — Detention is illegal 

SC 814 (C N 174) 
— S. 7 Order of detention — Grounds 
supplied to detenu containing valid and 
invalid grounds — Order of detention is 
illegal — It is not possible to guage in 
such cases to what extent bad rea^ns 
operated on mind of detaining authority 

— See Public Safety — Preventive De- 
tention Act (1950), S. 3 

SC 852 C (C K 185) 
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Bailfvays Act (contd.) 
amount to negligence, AIR 1964 Andh 
Pra 172, Dissented from 

Pat 182 C (C N 29) 

Ss. 74-C (3), 74'D ■ — Consignment 

booked at owner’s risk rate — Damages 
to goods in transit — Responsibility of 
Railway — Negligence on the part of 
Railway administration or its servant 
must be proved — Disclosure as to hmv 
consignment was dealt with in course oi 
transit — Railway is not bound to dis- 
close where Cls. (a) and (b) of S. 74-D 
are not applicable 

Pat 182 B (C N 29) 

S. 74-D — Consignment booked at 

owner's risk rate — Damages to goods in 
transit — Responsibility of Railv/ay — 
Negligence on the part of Railway ad- 
ministration or Its servant must be prov- 
ed — Disclosure as to how consignment 
was dealt with in course of transit — 
Railway is not bound to disclose where 
cls. (a) &E (b) of S. 74-D are not applic- 
able — See Railways Act (1890) (Before 
its amendment by Act 39 of 1961). 
S. 74-C (S) Pat 182 B (C N 29) 

S. 74-D — Negligence on the part of 

Railway administration — Proof of — 
Consignment of tins of coconut oil — 
Rule 132 of Standing Order requiring 
v/agons containing coconut oil to be affix- 
ed with a label "not to be loose shunted” 
— Failure to comply with, will amount 
to negligence — See Railways Act (1800) 
(Before its amendment by Act 39 of 
1961). S. 74.C 

Pat 182 C (C N 20) 


Punjab Pre-emption Act (1 of 1913) 

S. 21 — Lease and subsequent sale 

of property — Suit for pre-emption — 
Plaintiff disputing the genuineness of the 
lease, alleging that lease and sale arc part 
of the same transaction — Lessee can be 
joined as co-defendant with the vendor 
anb 'WTiiivvb V. 'b t/* 'LypJ. 

p, c. — See Civil P. C. (1908), O. L R. 3 
Punj 276 (C N 39) 

Punjab Government Services (War) 
Amendment Rules (1943) 

See under Civil Services 
Railwas’s Act (9 of 1890) 

S. 74-A (Before its amendment by Act 

39 of 1961) — No recording of defective 
packing in forwarding note — Section is 
not applicable — Inapplicability of the 
section will not debar Railway from pro- 
ving that the goods were defectively 
packed Pat 182 A (C N 29) 

Ss. 74-C. 74-D — Negligence on the 

part of Railway administration — Proof 
of — Consignment of tins of coconut oil 
— Buie 132 of Standing Order requiring 
wagons containing coconut oil to be 
affixed with a label "not to be loose 
shunted" — Failure to comply* with, vdll 


Registration Act (16 of 1908) 

S. 17 (1) (b) — Creation of right.s 

under a document — Registration is ne- 
cessary — Rights whether enforceable is 
immaterial ■ — See Arbitration Act (1940). 
S. 14 SC 833 (C N 179) 

S. 23 — Registration of document — 

'Ddiay tlh “fne 'laSi bate o'r 'limitation — 
Does not amount to negligence of trans- 
feree Mad 226 E (C N 59) 

S. 47 — Registration of a deed — 

Operation of deed — From date of its 
execution — See Transfer of Property 
Act (1882), S. 48 

Mad 226 C (C N 50) 

— S. 49 — Lease — Non-registration of 

— Document can be used as proof of 
nature of possession 

Assam 75 C (C N 16) 

S. 49 — Unregistered mortgage — 

Registered sale — Registration of mort- 
gage deed within time allowed by regis- 
tration law — Operation of mortgage 
From date of its execution — Gets prior- 
ity OTCr subsequent sale under S. 48. T, P- 
• Act — S. 49, Registration Act, does rpt 
apply — See Transff“r of Property Aii 
(1882). S. 48 A 


Mad 22G C (C N 



SUBJECT INDEX, 
Registration Act (contd.) 

S. 72 — Non-appearance of executant 

to admit execution before Sub-Registrar 
— Denial of execution cannot be presum- 
ed — Sub-Registrar refusing to register 
document on that ground — Appeal under 
S. 72 to Registrar to get document regis- 
tered is maintainable 

Manipur 47 (C N 14) 

SALES TAX 

— Jammu and Kashmir General Sales Tax 
Act (20 of 1962) 

^Ss. 2 (1), 4 — Scope of Section 2 (1) — 

Indivisible contract does not fall within 
Section 2 (1) and is not chargeable to tax 
J & K 85 C (C N 16) 

S. 2(1) — Word "sale” in S. 2(1) of 

J. & K. General Sales Tax Act is not 
given extended meaning — See Civil P. C. 
(1908), Pre. 

J & K 85 D (C N 16) 

S. 4 — Indivisible contract does not 

fall within S. 2(1) and is not chargeable 
to tax — See Sales Tax — Jammu and 
Kashmir General Sales Tax Act (20 of 
1962), S. 2(1) 

J & K 85 C (C N 16) 

— U. P. Sales Tax Act (15 of 1948) 

S. 8 (1-A) — Scope — For recovery 

of interest under the section — Sales Tax 
Officer not required to make assessment 
order in respect of interest and issue a 
notice of demand in respect of interest — 
1968 All LJ 970, Overruled 

All 330 (C N 51) (FB) 


Sea Customs Act (8 of 1878) 


S. 6 — Officers appointed under Land 

Customs Act (1924) are treated as Cus- 
toms Officers SC 951 G (C N 194) 

S.. 167 (8) — Criminal prosecution of 

accused for smuggling — Not barred by 
earlier, proceedings against him under 
Sea Customs Act — See Constitution of 
India, Aft. 20 (2) 

SC 962 A (C N 195) 
S. 171-A — Statement under • — Ad- 
missibility must be adiudged in the light 
of taint attaching thereto at the time of 
statement SC 940 A (C N 193) 

S. 171-A — Person against whom en- 
quiry is held under S. 17i-A is not a per- 
son accused of any offence within Arti- 
cle 20(3) of the Constitution of India — 
— See Constitution of India, Art. 20(3) 

SC 941 C (C N 193) 


S. 178-A — Burden of proof — In 

the absence of special notification under 
Section 178-A specifying goods to which 
the section applies, the onus of proof 
under that section cannot be placed _ on 
persons whose goods are seized for viola- 
tion of other provisions of the Sea Cus- 
toms Act, 1878 

SC 951 II (C N 194) 
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Societies Registration Act (21 of 1860) 

S: 3 — Society registered under the 

Act — Legal character of — It enjoys the 
status of legal entity apart from the mem- 
bers constituting it — It can sue and be 
sued — See Societies Registration Act 
(1860), S. 6 Pat 163 A (C N 26) 

— ; — S. 3 — Petitioner an employee of re- 
gistered Society — Dismissal by Principal 
of the School of the Society — Petitioner 
not holding any civil post — Principal 
also an employee of that Society — Re- 
medy of writ against the Principal, held, 
not an appropriate remedy — See Consti- 
tution of India, Art. 226 

Pat 163 C (C N 26) 

Ss. 6, 8 and 3 — Society registered 

under the Act — Legal character of ■ — It 
enjoys the status of legal entity apart 
from the members constituting it ■ — It 
can sue and be sued 

Pat 163 A (C N 26) 
S. 6 — Constitution of India, Art. 311 

— Registered society — Can sue and be 
sued — Person serving under registered 
society is an employee of society under 
control of the Board of Governors ■ — His 
service conditions are regulated by rules 
and regulations framed by Society ■ — He 
must be deemed to hold post under the 
Society and not to hold any civil post 
either under the Union or State — Pro- 
tection under Art. 311, cannot be claimed 

Pat 163 B (C N 26) 

S. 8 — Society registered under the 

Act — Legal character of — It enjoys the 
status of legal entity apart from the 
members constituting it — It can sue and 
be sued — See Societies Registration Act 
(1860), S. 6 Pat 163 A ,(C N 26) 

Special Marriage Act (43 of 1954) 

S. 21 — Section does not affect or 

alter joint family structure between per- 
son married under Act and his son 

Mad 249 E (C N 67) 
S. 27 — .Adultery on the part of wife 

— Must be proved beyond reasonable 
doubt and not merely on balance of pro- 
bability — (Divorce Act (1869), S. 10) — 
(Hindu Marriage Act (1955), S. 13) 

Cal 266 F (C N 54) 

S. 27 (b) — Desertion — What amounts 

to — Constructive desertion — Desertion 
has to be proved beyond reasonable doubt 

— (Divorce Act (1869). S. 10) — (Hindu 
Marriage Act (1955), S. 10) 

Cal 266 D (C N 54) 

S. 27 (d) — - Cruelty — Legal cruelty 

— What amounts to, stated — (Divorce 
Act (1869), Section 10) — (Hindu Marri- 
age Act (1955), Section 10) 

Cal 266 E (C N 54) 

S. 34 (1) (c) — Divorce proceedings 

by wife — Delay of 21 months 
that her sister was to be married and 
settled and the avoidance of scandal of a 
divorce — No acquiescence in maritai 
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Special Marriage Act (contd.) 
offences of husband — Delay held not un- 
necessary and improper — (Divorce Act 
(1869), S. 14) — (Hindu Marriage Act 
(1955), S. 23) 

Cal 266 B (C N 54) 

S. 35 — Divorce petition by wife — 

Relief as in petition is available to res- 
pondent husband only on compliance 
with provisions of Special Marriage Act 
(Calcutta High Court) Rules (1935) in- 
corporated in Civil Rules and Orders, 
Vol. 1 as Rule 340-A — Relief is not 
available at appellate stage — (Divorce 
Act (1869), S. 15) — (Hindu Marriage Act 
(1955), S. 13} Cal 266 C (C N 54) 


S. 51 (1) (a) — Marriage solemnised 

under repealed Act of 1872 is deemed to 
have been solemnised under 1954 Act — 
Divorce proceedings are governed by 1954 
Act Cal 266 A (C N 54) 

Specific Relief Act (1 of 1877) 

S. 42 — Ascertainment of mesne pro- 
fits — Suit for declaration of title, for 
possession and for mesne profits — Held, 
mesne profits had to be ascertained sepa- 
rately on petition under O. 20, R. 12 of 
Civil P. C. on obtaining possession ■— 
(Civil P. C. (1908). O. 20. R. 12) 

Tripura 43 F (C N 10) 


Specific Relief Act (47 of 1963) 

S. 9 — Action for eiectment against 

trespasser Prior possession of plaintiff 
is sufficient title notwithstanding that 
suit is brought more than six months 
after dispossession (1883) ILR 9 Cal 130 
& (1890) ILR 17 Cal 256 & (1899) ILR 26 
Cal 579, Overruled 

SC 846 (C N 183) 
S. 38 — International trade — Irre- 
vocable letters of credit — Courts should 
refrain from interfering with mechanism 
of such letter — See Banking Regulation 
Act ,1949,, S. 9 ^ 


TENANCY LAWS 

—Bihar Land Reforms Act (30 of 1950) 

Ss. 4. 10 — Mining lease — Lease 

propertv mortgaged ■ — Vesting of estates 
in State under Section 4 — Effect of, on 
lease — Old lease comes to an end and 
new statutory lease comes into effect — 
Remedy of mortgagee is not to enforce 
mortgage bond but to follow compensa- 
tion Pat 167 F (C N 27) 

S. 10 — Mining lease — Lease pro- 
pertv mortgaged — Vesting of estates In 
State under S. 4 — Effect of. on lease — 
Old lease comes to an end and new statu- 
tory lease comes into effect — Remedy of 
mortgagee is not to enforce mortgage 
bond but to follow compensation — See 
Bihar Land Reforms Act (30 of 1930), 
S. 4 Pat 167 F (C N 27) 


fenancy Laws (contd.) 

-^Bombay Tenancy and Agricultural 
Lands (Vidarbhn Region) Act (93 of 
1958) (as amended by Act 44 of 1963) 

S. 38 (7) — "Acquired any land by 

transfer or partition” — Interpretation of 
Words 'acquire’ and 'partition', mean- 
iiig of — Partitions of every kind are now 
iiicluded within ambit of S. 38 (7) — AIR 
l966 Bom 194, Overruled 

Bom 232 A (C N 40) (FB) 


_ — S. 38 (7) — As amended by Act 44 of 
1063 — Scope and effect of amendment 
111 doubt and actively disputed — Court 
can legitimately look to Statement of 
Objects and Reasons in making that 
amendment Bom 232 D (C N 40) (FB) 
—-Calcutta Thika Tenancy Act (2 of 1949) 
_ — ^Application by tenant for review of 
ejectment order dismissed for default — 
Tenant filing application under S. 151 for 
setting aside order of dismissal — Held, 
though order was appealable, scope of 
appeal was limited and point of absence 
could not usually be considered in appeal 
and. therefore, application under S. 151 
was competent. 68 Cal WN 1064, Not foil* 
— See Civil P, C. (1906). S 151 

Cal 240 (C N 47) 

C. P. Tenancy Act (1 of 1920) 

w— -S 104 — See Limitation Act (1908). 
Art. 142 SC 1019 D (C N 213) 

Sch. 2, Art. 1 — Suit not as tenant 

hut as reversioner — Article 1 does not 
applv SC 1019 C (C N 213) 

Zl—Sch. II. Art. 1 — See Limitation Act 
(j908). Art. 142 SC 1019 D (C N 213) 


-^East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act 
(50 of 1948) 

— S. 42 — Additional Director can 
atfiend and vary scheme in case of single 
right-holder — Procedure to be followed 
indicated. Civil Writ No. 1928 of 1963, 
D/- 11-3-1964 (Puni). Civil Writ No. 1728 
of 1963. D/- 7-1-1965 (Puni), 1965 Cur 
Jj 807 (FB) (Punj): Civil Writ No. 1057 
of 1963. D/- 12-11-1965 (Puni): Civil Writ 
NO. 1551 of 1964. D/- 12-5-1966 (Puni): 
Ovil Writ No. 659 of 1965, D/- 25-5-1966 
(punj) and Obiter in AIR 1968 Punj 10 
(pB). Overruled 

■' Punj 261 (C N 35) (FB) 


— 'llimaclial Pradesh Abolition of Big 
Landed Estates and Land Reforms Act 
(15 of 1954) 

— ^ — S. 11 (2) — Right of tenant of acqui- 
sition of proprietary rights in the land 
— ' Protection to minor landlord under 
Section 11 (2) — Held on facts, as not 
available SC 1022 A (C N 2lB 

— ^ — S. 11 (2) — Protection to minor land- 
lord having no other means of livelihood 
against right of tenant of acquisition of 
proprietary rights in the land — Whether 
the statutory right of maintenance of » 
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Tenancy Laws — Himachal Pradesh Abo- 
ci lition of Big Landed Estates and Land 
? Reforms Act (contd.) 

K minor under Hindu Adoptions and Main-, 
V tenance Act (1956) can or cannot be treat- 
ed as a means of livelihood — (Quaere) 

2 SC 1022 B (C N 214) 

,, — M. B. Abolition of Jagirs Act (28 of 
1951) 

’ S. 8 — Suit for declaration of title 

j and for possession by Jagirdar — Com- 
, mencement of Act during pendency of 
2 suit — Plaintiff does not lose his rights in 
r suit properties — Although suit proper- 
' ties vest in State the plaintiff is entitled 
to compensation if he is proved to have 
^ been owner of suit properties on the day 
‘ of commencement of the Act — (Case 
; remanded to High Court with direction 
that State be impleaded and rights of all 
parties be decided in accordance with 
law.) Decision of Madh Pra High Court, 
Reversed SC 997 C (C N 207) 

— ^U. P. Consolidation of Holdings Act (5 
of 1954) 


S. 4 — Stay order under S, 5 • — Noti- 
fication under S. 4 during pendency of 
civil appeal — Fact of notification brought 
to notice of Court — Appellate Court 
holding that S. 5 did not apply to facts of 
case and deciding appeal — Decision 
allowed to become final between parties 
— Decree passed by Civil Court held was 
not a nullity — See Tenancy Laws — 
U.P. Consolidation of Holdings Act (5 of 
1954), S. 5 (as it stood in the year 1961) 
All 344 (C N 52) (FB) 

S. 5 (as it stood in the year 1961) • — 

Section 4 and S. 49 (as amended upto 
1958) — Scope of S. 5 — Effect of stay 
order under S. 5 — Notification under 
S. 4 during pendency of civil appeal — 
Fact of notification brought to notice of 
Court — Appellate Court holding that 
S. 5 did not apply to facts of case and 
deciding appeal — Decision allowed to 
become final between parties — Decree 
passed by Civil Court held was not a 
nullity — Assumption of jurisdiction by 
erroneous decision of jurisdictional facts 
can be set aside in appeal or revision — 
Even under S. 49, jurisdiction of Civil 
Court is not absolutely barred — (Civil 
P. C. (1908), Ss. 9 and 115) 

All 344 (C N 52) (FB) 

S. 49 (as amended upto 1958) — 

Under S. 49 jurisdiction of Civil Court 
is not absolutely barred — See Tenancy 
Laws — U.P. Consolidation of Holdings 
Act (5 of 1954), S. 5 (as it stood in the 
year 1961) , 

All 344 (C N 52) (FB) 


— U. P. Zamindari Abolition and Land 
Reforms Act 1950 (1 of 1951) 

S. 18 — Expression "mortgagee” .in 

S. 21 (1) (d) — Not confined to valid 
mortgages only — See Tenancy Laws — 


Tenancy Laws — U. P. Zamindari Aboli- 
tion and Land Reforms Act (contd.) 

U. P. Zamindari Abolition and Land Re- 
forms Act 1950 (1 of 1951), S. 21(l)(d) 
AU 350 (C N 53) (FB) 

S. 19 — Expression "mortgagee” in 

S. 21 (1) (d) — Not confined to valid 
mortgages only — See Tenancy Laws — 
U.P. Zamindari Abolition and Land Re- 
forms Act 1950 (1 of 1951). S. 21(l)(d) 
All 350 (C N 53) (FB) 

Ss. 21 (1) (d), 18 and 19 — Expres- 
sion "mortgagee” in S. 21 (1) (d) — Not 
confined to valid mortgages only — 1963 
RD 288 & 1964 RD 410 & 1965 RD 23 & 
AIR 1965 All 504 & AIR 1955 NUC (All) 
4171 & F.A.F.O. No. 227 of 1966, D/- 9- 
12-1968 (All) & 1968 RD 456, Overruled 
All 350 (C N 53) (FB) 


Tort — Damages 

See Motor Vehicles Act (1939), S. 110-D 


Transfer of Property Act (4 of 1882) 


S. 3 — Demand of title deeds — Right 

of purchaser — Title deeds with prior 
unregistered mortgagee — Purchaser not 
making demand — Purchaser is negligent 

— Cannot be said to be without notice of 
prior mortgage — See Transfer of Pro- 
perty Act (1882), S. 55(3) 

Mad 226 B (C N 59) 
S. 48 — Unregistered mortgage fol- 
lowed by registered sale — Subsequent 
registration of prior mortgage deed with- 
in time allowed by registration law — 
Mortgage operates from date of execution 
under S. 47 of Registration Act — Mort- 
gagee gets priority over the subsequent 
sale under S. 48, T. P. Act — S. 49, Re- 
gistration Act, does not apply — (Regis- 
tration Act (1908), Ss. 47 and 49) 

Mad 226 C (C N 59) 

Ss. 48, 78 — Principle underlying 

S. 78 — Applies to sales also — Prior 
mortgagee guilty of fraud, etc. — Will be 
postponed after subsequent vendee 

Mad 226 D (C N 59) 

S. 52 — Settlee pendente lite of one 

of items of suit property not coming on 
record as party to suit — Application by 
settlee to be brought on record in appeal 

— Settlee can take benefit of S. 146 — 
See Civil P. C. (1908). S. 146 

Andh Pra 211 A (C N 31) 


S. 53 — Plea of benami referring to 

sham transaction — Want of con.sidera- 
tion for transaction must be established 
by party pleading — (Evidence Act (1872), 
Ss. 101, 104) Assam 75 B (C N 16) 

S. 53-A — Scope — Provisions do 

not confer any right on transferee to 
claim possession or any other right m 
property — Transferee has a light onl.y 
to plead estoppel to protect his possession 


against transferor 


Guj 122 (C N 18) 
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Traasfcr of Properly Act (contd.) 

Ss. 55(3) and 3 — Demand of title* 

deeds — Rights of purchaser — ^tle 
deeds with prior unrefiistered mortcasee 

— Purchaser not making demand — Pur- 
chaser is guilty of gross negligence — 
Cannot be said to bp without notice ot 
prior mortgage Mad 226 B {C N 59) 
S. 78 — Principle under the section 

— Applies to sales also — See Transfer 
of Property Act (1832). S. 48 

Mad 226 D (C N 59) 
S. 91(a) — Suit filed on pnor mort- 
gage without impleading puisne mortga- 
gee — Execution of the decree obtained 

— Purchaser is entitled to redeem the 
puisne mortgagee Mad 244 (C N 65) 

S. 100 — Specific charge and floating 

charge — Distinction between — See 
Companies Act (1956). S 125 

Andh Pra 225 B (C N 24) 

S. 106 — Premi-ses let out to partners 

of partnership firm carrying on business 
as coach builders under registered lease 

— Partners entering into agreement with 

company to sell entire business along 
with general assets and lease-hold pro- 
perties — Company entering into posses- 
sion of lease-hold premises — Object of 
company to carry on trade or busjness of 
coach and carriage builders and to buy. 
sell, import, manufacture, repair. Jet on 
hire, otherwise deal in carriages and 
vehicles of every description — Separate 
deed of transfer of premises in favour of 
company not executed — Lessor treating 
company as monthly tenant — Failure of 
Company to prove that lease was domi- 
nantly lor manufacture purpose — Ten- 
ancy was monthly and terminable by 15 
days’ notice. AIR 1903 Cal 198, Revers- 
ed SC 839 A (C N 181) 

S. lOG — Whether for applying the 

presumption under Section IOC the lest 
is exclusiveness of manufacturing pur- 
pose. (Quaere) SC 839 B (C N 181) 
S. Ill — Prohibition under S. 3 of 

3. af. tAl-t — Pcohihitiflix is. pnt 
against determination of tenancy — 
Houses and Rents — U.P. (Temporary) 
Control of Kent and Eviction Act (3 of 
1947). S. 3 All 399 D (C N 49) (FB) 


Tripura State Municipal Act (2 of 1319 

T. E.) 

See under Municipalities 

U. V. Consolidation of Holdings Act (5 ol 
1934) 

See under Tenancy Laws 
U. P. Indu-strial Disputes Act (28 of 1947) 
S. C-H (2) — U. P. Industrial Dis- 
putes Rules (1957), Rules 16 (1) and 16 (2) 
— - Application under Section 6-H (2) — 
Dismitsal of. for default of aptxiaTance ■■ — 
Order of di'missal not co\-er£d by R. 16(1) 
— Second application claiming Identical 


U. P. Indastrial Dbputcs Act (cohtd.) 
relief is maintainable without following 
procedure laid down in R. 10 (2) 

SC 806 (C N I7I) 

U. P. District Boards Act (10 of 1922) 

. S. 108 — Circumstance and property 

tax imposed under — Nature of 

All 316 A (C N 50) (FB) 

. S. 108 — Imposition of circumstance 

and property tax by District Board — 
Continuation of its levy by Zilla Parishad 
IS valid — See Constitution of India, 
Art. 276 (2) Proviso 

All 31C B (C N 50) (FB) 

V. P. Sales Tax Act (15 of 1948) 

See under Sales Tax 

V‘ P. (Temporary) Control of Kent and 
Eviction Act (3 of 1947) 

See under Houses and Rents 
U- P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951) 

Sec under Tenancy Laws 

U, P. Zilla Parishad and Kshetra Samitics 
Act (33 of 1961) 

See under Panehayats 
Wealth Tax Act (27 of 1937) 

— S. 3 — Hindu undivided family •— 
Assessee separated member of Hindu un- 
divided family marrying with Australian 
lady under Special Marriage Act — Son 
bom out of such wedlock — Assessee is 
entitled to claim status of Hindu undivid- 
ed family for purposes of assessment — • 
See Income Tax Act (1922), S. 3 

Mad 249 D (C N 67) 


Words & Phrases 

'Acquire’ — Meaning of — See Ten- 
ancy Laws — Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act 
(99 of 1958 as amended by Act 44 of 1963) 
33, Ti'i ^bunt 133: A 'ft Yi '-11)) 'fr’B/ 

"Affairs of the State” — Meaning — 

See Evidence Act (1872). S 123 

Raj 118 D (C N 28) 

"Coparcenary property” — Meaning 

of — See Hindu Adoptions and Mainten- 
ance Act (1956) Puni 270 A (C N 36) 
"Direct” mean.s command — See Cri- 
minal P. C (1898). S 150 

Orissa 107 (C N .38) 

^'Of — Meaning of the v/ord 'of’ in 

"within three months of the date” — 'Of 
means 'after’ — See Factories Act (1918), 
S. 106 Andh Pra 231 B (C N 33) 

^’Partition’ — Meaning of — See Ten- 
ancy Laws — Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act 
(99 of 1958 as amended by Act 44 of 
1963), S. 38 (7) 

Bom 232 A (C N 40) (FB) 
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Andhra Pradesh Motor Vehicles Rules 
■ (1969) 

— R. 212 (1) (iv) (a) — (66) W. P. No. 1732 
of 1966, D/-1-12-1966 (AP) — Revers. 
; AIR 1970 Andh Pra 217 A (C N 32). 

Arbitration Act (10 of 1940) 

: — S. 14 — AIR 1958 Pat 252 (FB) — Over. 
AIR 1970 SC 833 (C N 179). 

— S. 14 — AIR 1968 Puni 204 (FB) — 
Over. AIR 1970 SC 833 (C N 179). 

— S. 17 — AIR 1958 Pat 252 (FB) — 
Ov^er. AIR 1970 SC 833 (C N 179). 

— S. 17 — AIR 1968 Puni 204 (FB) — 
Over. AIR 1970 SC 833 (C N 179). 

— Sch. 1, R. 7 — AIR 1958 Pat 252 (FB) — 
Over. AIR 1970 SC 833 (C N 179). 

— Sch. 1, R. 7 AIR 1968 Puni 204 (FB) 

— Over, AIR 1970 SC 833 (C N 179). 
Arms Act (54 of 1959) 

— S. 17 — AIR 1969 Assam 50 (FB) — 
Diss. AIR 1970 Orissa 110 C (C N 39). 

— S. 17 — AIR 1960 Madh Pra 157 — 
Diss. AIR 1970 Orissa 110 C (C N 39). 

— S. 17 — AIR 1954 Rai 264 — Diss, AIR 
1970 Orissa 110 C (C N 39). 

Banking Regulation Act (10 of 1949) 

— S. 6 — (’68) Applns. Nos. 1760 and 2455 
of 1967 (in C. S. No. 118 of 1967), D/-12-4- 
1968 (Mad) — Revers. AIR 1970 SC 891 
A (C N 190). 

Central Excise Rules (1944) 

• — R. 40 — AIR 1961 Bom 48 — Over. AIR 
1970 SC 829 (C N 17S). 

Civil Procedure Code (5 of 1908) 

— S. 11 ~ AIR 1941 Pat 83 — Diss. AIR 
1970 Mad 232 (C N 60). 

— S. 107 — AIR 1957 Pat 111 — Not P. 
AIR 1970 Puni 273 A (C N 38). 

— S. 115 — AIR 1939 Pat 30 — Diss. AIR 
1970 Tripura 35 (C N 37). 

— S. 115 (c) — AIR 1933 Pat 61 — Diss. 
AIR 1970 Tri 36 (C N 37). 

■— S. 146 — (1951) 2 Mad LJ 26 — Over. 
AIR 1970 Andh Pra 211 A (C N 31). 

— S. 149 — AIR 1957 Pat 111 — Not F. 
AIR 1970, Puni 273 A (C N 38). 

— S. 151 — (1964) 68 Cal WN 1064 — 
Not F. AIR 1970 Cal 240 (C N 47). 

— O. 7, R. 11 — AIR 1957 Pat 111 — 
Not F. AIR 1970 Puni 273 A (C N 38). 

— O. 22, R. 10 — (1951) 2 Mad LJ 26 

— Over. AIR 1970 Andh Pra 211 A 
(C N 31)., 

— O. 23, R. 3 — (1951) 2 Mad LJ 26 — 
Over. AIR 1970 Andh Pra 211 A (C N 31). 
Constitution of India 

—Art. 19 (1) (a) — (1927) 274 US 357 — 
Over. AIR 1970 USSC 45 (C N 7). 

— A.rt. 20 (3) — AIR 1956 Cal 253 — Over. 
AIR 1970 SC 941 C (C N 193). 

—Art. 20 (3) — AIR 1958 Cal 682 — Over. 
AIR 1970 SC 941 C (C N 193). 

—Art. 248 — AIR 1962 Mys 269— Rovers. 
AIR 1970 SC 999 D (C N 208). 


Constitution of India (contd.) 

—Art. 276 (2) — ILR (1967) Bom 443 
(FB) — Revers. AIR 1970 SC 1002 A 
(C N 209). 

—Art. 276 (2) — ILR . (1967) Bom 443' 
(FB) — Revers. AIR 1970 SC 1002 F 
(C N 209). 

—Sch. VII, List I, Entry 97 — AIR 1962- 
Mys 269 — Revers. AIR 1970 SC 999 D 
(C N 208). 

—Sch. VII, List II, Entry 49 — AIR 1962 
Mys 269 — Revers. AIR 1970 SC 999 E 
(C N 208). 

Contract Act (1872) 

— S. 72 — ILR (1967) Bom 443 (FB) — 
Revers. AIR 1970 SC 1002 B (C N 209). 

CO-OPERATIVE SOCIETIES 
— Madras Co-operative Societies Act (53 of 
1961) 

— S. 72 — (’69) W. A. No. 113 of 1969; 
(Mad) — Over. AIR 1970 Mad 212 C 
(C N 56) (FB). 


COURT-FEES & SUITS VALUATIONS 
— Court-fees Act (7 of 1870) 

— S. 19-1 — AIR 1955 Pat 362 — Diss. 
AIR 1970 Cal 236 B (C N 46). 


Criminal Procedure Code (5 of 1898) 

— S. 159 — (1963) 29 Cut LT 164 — Diss.' 
AIR 1970 Orissa 107 (C N 38). 

— S. 488 (6) — 1963 Mad LJ (Cri) 597 — 
Diss. • AIR 1970 Mad 242 A (C N 64). 

— S. 488 (6) — AIR 1963 Mys 239 — Di.ss. 
AIR 1970 Mad 242 A (C N 64). 

— S. 526 (3) — AIR 1953 All 698 — Diss. 
AIR 1970 Cal 241 B (C N 48). 

— S. 526 (3) — AIR 1920 Pat 836 — Diss. 
AIR 1970 Cal 241 B (C N 48). 

Evidence Act (1 of 1872) 

— S. 33 — AIR 1925, Oudh 726 — Diss. 
AIR 1970 Orissa 100 A (C N 37). 


Gift Tax Act (1958) 

__Pre. — AIR 1962 Mys 26.9 — Revers. 
AIR 1970 SC 999 C (C N 208). 


Govei'nment of India Act (1935) 

— S. 142-A — ILR (1967) Bom 443 (FB) — 
Revers. AIR 1970 SC 1002 E (C N 209). 


Industrial Disputes Act (14 of 1947) 

— S. 24 — (’67) Ref. No. 44 of 1966, D/- 
8-12-1967 (Ind.. Tri., Puni.) — Revers. 
AIR 1970 SC 867 B (C N 188). 

—Sch. 3, Item 5 — (1957) 2 Lab LJ 426 
(Lati. Bom.) — Over. AIR 1970 SC 919 
F (C N 192). 

—Sch. 3. Item 5 — (’66) I. D. No. '70 of 
1958, D/- 30-6-1966 (Ind., Tri.. Delhi) — 
Revers. AIR 1970 SC 919 F (C N 192). 


liimitation Act (36 of 1963) 

-S. 15 — (’62) C. M. A. No. 76 of 1959, 
3/_9_2-1962 (MP) — Revers. AIR 1970 
iJadh Pra 110 A (C N 24) (FB). 


/ 
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MUNICIPALITIES 

— ~C. P, and Bcrar Municipalities Act (53 
of 1922) 

— S. 48 — ILR (1967) Bom 443 (FB) — 
Rovers. AIR 1970 SC 1002 D (C N 209).' 

PANCIIAYATS 

•—Mysore Village Fanchayats and Local 
Boards Act (10 of 1959) 

— S. 220 — (1966) 1 Mvs LJ 494 — Revers. 
AIR 1970 SC 816 (C N 175). 


Prevention of Food Adulteration Act (37 
of 1954) 

—S. 13 (2) •— AIR 1965 Madh Pra 180 — 
Held Partly Overruled by AIR 1967 SC 
970 as interpreted. AIR 1970 Madh Pra 
123 A (C N 26). 

Railways Act (9 of 1890) 

— S. 74-C (Before its amendment by Act 
39 of 1961) — AIR 1964 Andh Pra 172 — 
Dbs. AIR 1970 Pat 182 C (C N 29). 

—S. 74-D — AIR 1964 Andh Pra 172 — 
Diss. AIR 1970 Pat 182 C (C N 29). 
SALES TAX 


— U. P. Sales Tax Act (15 of 1918) 

— S. 8 (1-A) — 1968 All LJ 970 — Over. 
AIR 1970 All 330 (C N 51) (FB). 


SpeciBc Relief Act (47 of 19G3) 

— S. 9 — (1883) 9 Cal 130 — Over. AIR 
1970 SC 846 (C N 183). 

— S. 9 — (1890) ILR 17 Cal 256 — Over. 
AIR 1970 SC 846 (C N 183). 

— S. 9 — (1899) ILR 26 Cal 579 — Over. 
AIR 1970 SC 846 (C N 183). 


TENANCY LAWS 

— Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (39 of 
1958) 

— S. 38 (7) (as amended by Act 44 of 1963) 
— AIR 1966 Bom 194 — Over. AIR 1970 
Bom 232 A (C N 40) (FB). 

—East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948) 

— S. 42 — (‘64) C. W. No. 1928 of 1963. D/- 

11- 3-1964 (Puni) — Over. AIR 1970 Punj 
261 (C N 35) (FB). 

— S. 42 — 1965 Cur LJ B07 (FBI (Puni) — 
Over. AIR 1970 Puni 2G1 (C N 35) (FB). 
— S. 42 — (’65) C. W. No. 1057 of 1963. D/- 

12- 11-1965 (Puni) — Over. AIR 1970 Punj 
261 (C N 35) (FB). 

— S. 42 — (’65) C. W. No. 1728 of 1963 
(Puni) — Over. AIR 1970 Punj 261 (C N 
35) (FB). 

— S. 42 — (’66) C. W. No 659 of 1965. D/- 
25-5-19GG (Puni) — Over. AIR 1970 Punj 
2Cl (C N 35) (FD). 


Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act (contd.) 

— S. 42 — (’66) C. W. No. 1551 of 1964, 
D/-12-5-1966 (Punj) — Over. AIR 1970 
Punj 261 (C N 35) (FB). 

— S. 42 — AIR 1968 Puni 10 (FB) — 
Over. AIR 1970 Punj 261 (C N 35) (FB) 


— ^U. P. Zamindari Abolition and Land Re- 
forms Act (1950) (1 of 1951) 


— S. 18 — AIR 1955 NUC (All) 4171 - 
Over. AIR 1970 All 350 (C N 53) (FB). 


— S. 18 — 1963 RD 288 (Ail) — Over. 
AIR 1970 All 350 (C N 53) (FB). 

— S. 18 — 1964 RD 410 (All) — Over. 
AIR 1970 All 350 (C N 53) (FB). 

— S. 18 — AIR 1965 All 504 — Over. AIR 
1970 All 350 (C N 53) (FB). 

— S. 18 — 1965 RD 23 (All) — Over. AIR 
1970 All 350 (C N 53) (FB). 


— S. 18 — 1968 RD 456 (All) — Over. AIR 
1970 All 350 (C N 53) (FB). 

— S. 18 — (1968) F. A. F. O. No. 227 of 


1966. DA9-12-1968 (All) — Over. AIR 

1970 All 350 (C N 53) (FB). 

— S. 19 — AIR 1955 NUC (All) 4171 — 
Over. AIR 1970 All 350 (C N 53) (FB). 
_S. 19 — 1963 RD 288 (AH) — Over. 
AIR 1970 All 350 (C N 53) (FB). 

— S. 19 — 1964 RD 410 (All) — Over. AIR 
1970 All 350 (C N 53) (FB). 

— S 19 — AIR 1965 All 504 — Over. AIR 
1970 All 350 (C N 53) (FB). 

— S. 19 — 1965 RD 23 (All) — Over. AIR 
1970 All 350 (C N 53) (FB). 

— S. 19 — 1968 RD 456 (All) — Over. AIR 
1970 All 350 (C N 53) (FB). 


_S. 19 — (1968) F. A. F. O. No. 227 of 
1966. Dl- 9-12-19G8 (All) — Over. AIR 
1970 All 350 (C N 53) (FB) 

— S. 21 (1) (d) — AIR 1955 NUC (All) 
4171 — Over. AIR 1970 AH 350 (C N 53) 
(FB). 

— S. 21 (1) (d) — 1963 RD 288 (All) — 
Over. AIK 1970 All 350 (C N 53) (FB). 

— S. 21 (1) (d) — 1964 RD 410 (All) — 
Over. AIR 1970 All 350 (C N 53) (FB). 


— S. 21 (1) fd) — AIR 1965 All 504 — 
Over. AIR 1970 All 350 (C N 53) (FB). 
— S. 21(1) (d)— 1965 RD 23 (All) — Over. 
AIR 1970 All 350 (C N 53) (FB). 

— S. 21 (1) fd) — 1968 RD 4.56 (All) — 
Over, AIR 1970 All 350 (C N 53) (FB). 


— S. 21 (n (d) — (19C8) F. A. F. O. No. 227 
of 1966, D/- 9-12-1968 (All) — Over. AIR 
1970 All 350 (C N 53) (FB). 


Transfer of Property Act (4 of 1882) 

— S 106 — AIR 1963 Cal 198 — Kescrs. 
ATR 1970 SC 839 A (C N 181). 
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Bombay (contd.) 

ILR (19G7) Bom 443 (FB), Municipal 

Committee of Malkapur v. Ballabh- 
das Mathuradas Lakhani — Revers. 


U. S. SUPREME COURT 

(1927) 274 US 357 = 71 Law Ed 1095 = 
47 S Ct 641, Whitney v. California — 
Over, AIR 1970 USSC 45 (C N 7). 

ALLAHABAD 

AIR 1925 Oudh 726 = 26 Cri LJ 1236, 
Sarju Singh v. Emperor — Diss. AIR 
1970 Orissa 100 A (C N 37). 

AIR 1953 All 698 = 1953 Cri LJ 1553, 
Sri Krishna v. Baijnath — Diss. AIR 
1970 Cal 241 B (C N 48). 

AIR 1955 NUC (All) 4171, Judhisther 
Prasad v. Shanti Prasad Shukla — 
Over. AIR 1970 All 350 (C N 53) 
(FB). 

1963 RD 288 (All). Hamid Hussain v. R. N. 
Mallah — Over. AIR 1970 All 350 
(C N 53) (FB). 

1964 RD 410 (All). Harkhoo v. Bindesh- 
war — Over. AIR 1970 All 350 (C N 
53) (FB). 

AIR 1965 All 504 = 1965 All LJ 255. Jagat 
Narain v. Laljee — Over. AIR 1970 
All 350 (C N 53) (FB). 

1965 RD 23 (All), Bodhan v. Bhundal 
Singh — Over. AIR 1970 All 350 
(C N 53) (FB). 

1968 All LJ 970 = 23 STC 423, Beni Ram 
Mool Chand v. Sales Tax Officer, 
Fatehgarh — Over, AIR 1970 All 330 
(C N 51) (FB). 

1968 RD 456 (All), Sri Ram Sakai Singh 
V. Dy. Director of Consolidation — 
Over; AIR 1970 All 350 (C N 53) 

(1968) F. A. F. O. No. 227 of 1966. D/- 
9-12-1968 (All), Budhu Ahir v. Budh- 
ram Komhar — Over. AIR 1970 AH 
350 (C N 53) (FB). 

ANDHRA PRADESH 

AIR 1964 Andh Pra 172, Union of India 
V. Eastern Match Co. — Diss. AIR 
1970 Pat 182 C (C N 29). 

(’66) Writ Petn. No. 1732 of 1966, Dl- 
l-12-1966 (AP) — Revers. AIR 1970 
Andh Pra 217 A (C N 32). 

ASSAM 

AIR 1969 Assam & Nagaland 50 (FB), 
Hassan Ali v. Commr. Plains Division 
— Diss. AIR 1970 Orissa 110 C (C N 
39). 

BOMBAY 

(1957) 2 Lab LJ 426 (LATI Bom), Raja- 
lakshmi Mill Ltd. v. Their Workmen 
— Over. AIR 1970 SC 919 F (C N 
192). 

AIR 1961 Bom 48 = 62 Bom LR 634. M/s. 
Valimohoihad Gulamhusain Sonawala 
and Co. v. C. T. A. Pillai — Over. 
AIR 1970 SC 829 (C N 178). 

AIR 1966 Bom 194 = 1966 Mah LJ 289, 
Salubai v. Chandu — Over. AIR 1970 
Bom 232 A (C N 40) (FB). 


AIR 1970 SC 1002 A, B, D, E, F 
(C N 209), 

CALCUTTA 

(1883) ILR 9 Cal 130 = 11 Cal LR 393, 
Devi Chum Baido v. Issur Chunder 
Maniee — Over. AIR 1970 SC 846 
(C N 183). 

(1890) ILR 17 Cal 256. Parmeshur Chow- 
dhry v. Briio Lai Chowdhry — Over. 
AIR 1970 SC 846 (C N 183), 

(1899) ILR 26 Cal 579 = 3 Cal WN 568, 
Nisa Chand Gaita v. Kanchiram 
Bagani — Over, AIR 1970 SC 846 
(C N 183). 

AIR 1956 Cal 253 = 60 Cal WN 67, Cal- 
cutta Motor and Cycle Co. v. Collec- 
tor of Customs — Over. AIR 1970 
SC 941 C (C N 193). 

AIR 1958 Cal 682 = 1958 Cri LJ 1469, 
Collector of Customs v. Calcutta 
Motor Cycle and Co. — Over. AIR 
1970 SC 941 C (C N 193). 

AIR 1963 Cal 198, Steuart and Co, Ltd, v. 
Mackertich — Revers. AIR 1970 SC 
839 A (C N 181). 

(1964) 68 Cal WN 1064, Sibani Rani Dutta 
V. Balaichandra Dutta — Not F, AIR 
1970 Cal 240 (C N 47). 

DELHI 

(’66) I D No. 70 of 1958. D/- 30-6-1966 
(Ind Tri. Delhi) — Revers. AIR 1970 
SC 919 F (C N 192). 

MADHYA PRADESH 

AIR 1960 Madh Pra 157 = 1960 Cri LJ 
613, Moti Miyan v. Commr. of Indore 
Division — Diss. AIR 1970 Orissa 
no C (C N 39). 

(’62) C.M.A. No. 76 of 1959. D/- 9-2-1962 
(M.P.) — Revers. AIR 1970 Madh 
Pra no A (C N 24) (FB). 

AIR 1965 Madh Pra 180 = (1965) 2 Cri 
LJ 220, Municipal Corporation, Gwa- 
lior V. Kishan Swaroop — Held part- 
ly overruled by AIR 1967 SC 970 as 
interpreted AIR 1970 Madh Pra 
123 A (C N 26). 

MADRAS 

(1951) 2 Mad LJ 26. Dorai Kannu Asari 
V. Nataraia Chetty — Over. AIR 
1970 Andh Pra 211 A (C N 31). 

1963 Mad LJ (Cri) 597 = 1962 Ker LT 
526, Raghavan Unnithan v. Vijayam- 
ma — Diss. AIR 1970 Mad 242 A 
(C N 64). _ , 

(1968) Applications Nos. 1760 and 2455 of 
1967 (in C. S. No. 118 of 1967). D/- 
12-4-1968 (Mad) — Rovers. AIK 
1970 SC 891 A (C N 190). 


CourUvLsc Lii>t ol Cases Overruled, Etc. In A. 1. R. 1970 Juno (contd.) 


Madras (contd.l 

(19C9) W. A. No. 113 of 1909 (Mad) — 
Over. AIR 1970 Mad 212 C (C N 50) 
(FB). 

MYSORE 

AIR 19G2 Mvs 209. D. H. Nazareth v 
Second Gift Tax Officer — Revers. 
AIR 1970 SC 99D C. D. E (C N 208). 

AIR 1903 Mvs 239 = l9Ci Mad LJ (Cn) 
no. State V Bhimrao — Diss. AIR 
1970 Mad 242 A (C N C4). 

(1906) 1 Mvs LJ 491. Brahmasuriah v. 
Laxminaravana — Revets. AIR 1970 
SC 810 (C N 175). 

ORISSA 

(19G3) 29 Cul LT 164 = ILR (19C2) Cut 
830. Kashinath Misra v. Achvula- 
nanda Das — Diss. AIR 1970 Orissa 
107 (C N 38). 

PATNA 


AIR 1920 Pat 836 •= 20 Cri LJ 648. 
Jamuna Kanth Jha v. Rudra Kumar 
Jha — Diss. AIR 1970 Cal 241 B 
(C N 48). 

AIR 1933 Pat 01 • 13 Pat LT 726._.H. 
Hamid v. M. Abdul Ghani — D«ss. 
AIR 1970 Pat 35 (C N 37). 

AIR 1939 Pat 30 - 5 BR 21 .^ Ramavtar 
Prasad v. Satdeo Lai — Dtss. AIR 
1970 Tripura 35 (C N 37). 

AIR 1941 Pat 83 “ ILR 19 Pat 069. Harl- 
har Prasad v, Narsinch ^ Pfasad — 
Disa. AIR 1970 Mad 232 (C N 60). _ 
AIR 1955 Pat 302 « ILR 34 Pat 20a. 
Mundrika Prasad Sinch v. Mst. Kach- 
nar Kaur — Diss. AIR 1970 Cel 236 

AIR^ 1937^1^1 ■ 111 -1933 

Mahabir Ram v. Kapildco Pathak — 
Not F. AIR 1970 Puni 2<3 A 
(C N 38). 

AIR 1958 Pat 252 = ILR 37 Pat 252 (FB). 


Patna (contd.) 

Sheonarainlal v. Rameshwari Dovl - 
Over. AIR 1970 SC 833 (C N 175} 
PUNJAB 

(1904) Civil Writ No. 1928 of 1903. D/- 11 
3-1904 (Punj). Rursinch v. Directoi 
of Consolidation of Holdincs, Punjs: 
— Over. AIR 1970 Punj 201 
(C N 35) (FB). 

1965 Cur LJ 8D7 = 68 Pun LR 124 (FB? 
Hans Raj v. Shri Jaspal Singh - 
Over. AIR 1970 Punj 261 (C N 35: 
(FB). 

(1965) Civil Writ No. 1057 of 1063. D’' 
12-11-1965 (Punj). Jai Kishan Sinc> 
V. State of Punjab •— Over. All 
1970 Punj 261 (C N 35) (FB). 

(1965) Civil Writ No. 1728 of 1963. D,' 
7-1-1965 (Punj). Kamail Singh v 
Addl. Director of Consolidation c 
Holdings, Patiala — Over. AIR 1971 
Punj 261 (C N 35) (FB). 

(1966) Civil Writ No G59 of 1065. D/- 25 
5-19C6 (Punj), Ram Singh v. Punjal 
Govt. — Over. AIR 1970 Punj 2C! 
(C N 35) (FB). 

(1966) Civil Writ No. 1551 of 19C1. D/ 
12-5-1966 ■=■ ILR (1967) 1 Punj 655 
RattI Ram v. State of Punjab— Over 
AIR 1970 Puni 201 (C N 35) (FB). 

(1967) Ref. No, 44 of 1966, D/- 8-12-1967 
(Ind Tn-Punt) — Revers, AIR 19"* 
SC 8C7 B (C N 188). 

AIR 1968 Pun) 10 - 69 Pun LR 835 (FF 
Mange v. Addl. Director. Consolid; 
tion of Holdings — Over. AIR 19’ 
Puni 261 (C N 35) (FD). 

AIR 1968 Punj 204 - ILR (1907) 1 Pin 
622 (FB). Sardeol Singh v. Hari Sine 
— Over. AIR 1970 SC 833 (C N 17fl 
RAJASTHAN 

AIR 1954 Raj 264 = 1951 Cri LJ 167 
Kishore Singh v. State of Rajastha 
— Diss. AIR 1970 Orissa 110 
(C N 39). 


AIR. 1970 Supreme Cowrt! 
AIU Otb«r jMjfnn’a 
80J (19«9)2B0W1; 

S3t 

J970 All LJ 178 
1070 D f- J Ii 2J3 
ice (t0C9)lSCC3IS 
(10*0^ 1 L&bl J 21 
30 Pie Lit lt7 
(1069)1 Utu K P ■ 
Kfi 

(IT^cnSC J tit 
(1010)1 KCA CIO 
(l969)S.SCIte*.S 
!Ce (l9t0)3BCROn 
<101011 SC A279 
(1970) t SC J 4t3 
lit 

9U (l»T0)lBCtvR 
.• 105 

UtlOllSCClO 


COMPARATIVE TABLE 

(10-5-1970) 

A.l R. ^970 June * Other Journals 
AIR 1970 Sopreme Court' AIR 1970 Supreme Court 
AIU Oibrr Jourcile ' 


isiG (isronticoits 
' 19T0.S. Cri It 133 

(1970)1 sewn 

313 

(1970) 1 RCJ 471 
(lve3)28Cl<91S 
619 (IS70}1.HCCI4S 
013 {10C3)3Ua)KI' 

IS7 

20FfeLnjfO 
(UTojiHCAteo 
(l9f9)1S01; 571 
(ItCOjt UmKP 


■ AIK OtLcr Joarttili 
6S3cen!l070) I B 0 J 622 
03} (1669)1 BCtVK 

58 

(1019) I fleers' 
(10(9)9 fl CJ US 
(1969) 71 Pon LK 
ID) 389 
1063 Pea cn 705 
1969 Urn CJ1S2 
(190)2 son 
I 10(8 

030 OtSPenCRUlJ 

013 1069 Pit LJK 

\SC) 103A 

, 1650 BCD 235 

[«« (ise9)2Scwn 

eto 


{1070)1 8CA 041 
<l663)tScn50O i«ti 
(1907)3 UmKRi:! I 
(l9!SiS8CR3ll ftS(« 

(1070) I 8CA8C« 053 (1567) V’b C C 10 


[AIR 1970 Supreme Coui 
IaIII OlbiT Journili 
652c6nl970 8 OCr) 111(3 
(1963) 3 Urn NF 
eis 

(156912 80!) eiS 
660 (1963) 8 UraNl' 


(>C63)3BCn3 0 
(19*9) 2 8CP tJ’ 
(ISe7)2U®>lP 
4.3 

(1970) 1 S C W R 
{1969)3 fl on 70^ 
•20F4J LB 11* 



A. I. ft. 1^70 June=6ther joui'nals (conid.) 


47 


Air 1970 Suprerr.e Court! AIR 1970 Allahabad 
1 AIR Other Journals 
330 (FB) 

?44 1969 All W R 

(FB) (HC) «0 

1968 All L 3 748 

350 1969 All W R 

(FB) (EC) 714 

1969 All L J 943 
AIR 1970 Andhra 

Pradesh 

AIR ■ Other Journals 
210 
211 


AIR 


891 


898 


919 


940 


951 

962 


967 

970 

971 


977 


979 


Other Journals 
(1968) 2':XJm N P 
567 

(1969) 2 S C R 593 
(1969) 1 S C W B 
169 

(19691 1 S L C 233 
(1969) 2 S C E 920 
(1969) 1 S C C 110 
(197i ) 1 a C V.' R 
557 

25 9 T 0 289 
(1969) 2 S C E 824 
36 F J B 247 
(1969) 2 Lab L J , 
756 

(1969) 2 Um N P 
504 

50 Fan L E 176 
(1EF91 2 S G E 3C7 
(196=) 2 DmKP 
401 

(1969) 2 SCE4G1 

(1969> TsCWR 29 
1969 S C D 274 
(1969) 2 Um N P 
379 

(1969) 2 S 0 E 438 

WO Ben C J 104 
1970SCD274 

1968 All W E (EC) 

713 

1969 S r D207 
(1969) 2 Um B P 

1 89 

(1969' P S C R 297 
(1970) 1 B C V.' E 
495 

1970 S C D 336 
(1970) 1 S 0 W R 

577 


981 

9S4 

F86 

987 

989 ~ 

992 
997 
999 
1002 
1006 
1011 , 

. 3015 
10-9 

1022 , ~ . 

1024 

AIR 1970 U S S C 
UBSC O^har Journals 
45 (1969)23 ian Ed 

2nd 430 

AIR 1970 Allahahbad 
AIR Other Journals 


307 , 

1970 

All W E 




!BC) 

156 

309 

1969 

All L J 8Sl 

(FB) 

1969 

All WB 



(EG) 

V20 


1969 

Ben 0 E 

972 


1969 

Ren C J 

1054 

3\6 

1969 

All W R 


(FB) 


(EC) 

534 


(1969) 2 Anah 

W R 436 

(1970) TAndh W E 
I6l 

(1969) 1 AndhWB 
139 

1969 Com L J 124 
(1970) 1 Andh L T 
36 

(1969) 2 Andh W B 
2 

1969 Mad L J (Cri) 
638 

AIR 1970 Assam 
Other Journals 
Assam L B (1969) 
Assam 148 
20 Fso L B 42 
Assam L B (1969) 
(issam) 234 

Assam L R (1969) 
Assam 192 

AIR 1970 Bombay 
Other Journals 

71 Bom L B 663 
1970 M:-.faaLJ 168 
ILB'1970) Bern 374 

71 Bom LB 84? 
19=0 Mahi L J 318 

72 BOm LB 192 
72 Bom L B 89 
1970 E.ha L J 343 
70 Bom L B 767 
1969 Maha L 3 199 
ILB (1969) Bom 

1172 

252 1969 Maha L J 

(FB) ,933 

240 1970 Mah L J 257 


AIR 1970 D'hi 
AIR Other Journals 

116 ~ 

119 

122(FB) 

AIR 1970 Gujarat 
AIR Other Journals 

122 ILK (I9i9) Gu 2K6 
10 Gnj L R 950 

AIR 1970 Jammu and 
Kashmir 
Other Journals 
1969 Hash L J 360 
1S70 Ser L B 1 


217 

220 

225 


234 


236 

AIR 

70 


73 

75 

80 


AIR 

201 

205 


209 

213 

221 

255 


AIR 
85 
90 

94 — 

AIR 1970 Kerala 
AIR Other Journals 

85 1969 KerLJ 129 

39 Com Cbs 717 
138 ILR (1969) 1 Ker 
263 

1969 Ker L J 222 
1969 Ker LB 416 
142 ILB (1969) 1 Ker 
76 

1969 Ker L R 232 
1959 Ker L J 243 
19f9 Ker LT 253 
158 1969 Ker L T 669 

(FB) ILB (1969) 2 Ker 
492 

1969 Ker L J 705 
1969 Mad L J (Cri) 
798 

AIR 1970 ^'^dhya 
Pradesh 

AIR Other Jcnrnals 
102 1963 M-P W R 782 

19B9 M P L J 845 

1969 Jab L J 1046 

110 1970 MPLJ90 

(FB) 1970 MPVrB56 

1970 - ab DJ 125 
119 19^9 MP WE 908 

19B9M PLJ93t 
123 1970 M P L J 177 

1970 M P WB 16E 


AIR 1970 ATadras 
AIR Other Journals 
83 Mad L W 4 
247 (1969) 2 Mad li J 

239 

82 Mad L W E40 
1249 73 I TE 360 

AIR 19/0 Manipur 
AIR Other JournaB 

34 
3 7 

40 _ 

4 ! 

47 r. 

AIR ±970 Ivlysore 
|AIR Other Journals 


AIR 1970 Calcutta 


1969 All L J 829 


AIR 

2f5 

227 

529 

231 

23B 

240 

241 
243 
248 
250 
253 

, 255 
! 266 
I 

AIR 

114 


AIR 1970 Madras 


Other Journals 
74 Cal W N 313 


74 Cal W N 272 


74 Cal W N 465 

AIR 1970 Delhi 

Other Journals , 


AIR 

211 

(SB) 

212 

(FB) 

220 

224 

;22B 


232 


238 

237 

(FB) 

240 . 
242 

244 


Other Journals 
(1969; 2 Mad L J 
607 

63 Mad L W 20 
(1970) 1 Mad h J 
178 

78 Mad L W 98 
1969 Mad L W 

(Cri) 61 
36 F J B 170 
(1969) 2 Mad L J 
530 

82 Mad L W 732 

82 v ud L W 551 
(1970) 1 Mad L J 

172 

1969 A 0 J 226 

83 Mad L W 47 
43 Mad L W E3 
(1970, 1 Mad h J 

296 

83 Mad L W 63 
1969 Mad L W 

(Cri) 264 
(1969)2 MndL J 
477 


1149 

1£2 

|l5-4 

155 

il57 

160 


(I9E9)2Mv£L J 
465 

(1969) Tmjs L J 
522 


AIR 

100 

07 

110 

AIR 

tES 

167 

172 

IS2 

189 

193 

507 


Air 1970 Orissa 
Other Journals 


AIR 1970 Patna 
Other Journals 
1969 Pet LJR4S8 
1969BLJR942 
1963 B L J R 950 
1969 B L JR 919 
1969 A C J405 
1969 Pat L JR 399 
1E63BL JE871 
1966 BLJR 685 

1969 Pat L J E 329 

1970 BL JR 199 


AIR 1970 Punjab 
AIR Other Journals 
241 1970 Ser LE 59 

itFB)ILR (19J0; 1 Ponj 
429 


261 

1870 Pan L J 121 

(FB) 

72 Pan L E 167 


1970 Rev L R 108 

270 

• •• 

•272 

••• 

27S 


(276 

72 PunL E 105 

■279 

1970 Cnr L J 96 

283 

1970 Cur LJ 127 

(FB) 

72 Pun LE 227 

284 

1969 CurL J 961 


72 PonLRSO 

287 

1969 Cnr LJ 746 


36 F J E 355 

j AIR 1970 Rsjasthsn 

.'AIR 

Other Josrnsls 

118 

ILB (1969) 19 Raj 


461 

125 

... 

j AIR 1970 Tripura 

AIR 

Other Journals 

35 


37 

... 

40 


43 

... 
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THE ENGLISH AND INDIAN 

LAW OF TORTS 

BY 

RATANLAL RANCHHODDAS. D.A.. LL.B. 
Advoeale (0. S.) Bombay High Court 
AND 

DHIRAJLAL KESHAVLAL THAKORE, B.A., 
BarristerMJjau} 


Nineteenth Edition Demi 8vo Pages 682 Price Rs, 12.00 

This editioo has codergoae ^ tborongb sod csrcfcl reTjsioo. Masy portions b&TS bees 
rB.writleQ and re-cast in the light ol important decisions laping down now principles and tiili 
more important siatntorp changes in conunon law. The case-law has been bronght down to 
date. Not a single English or Indian ease of anp importance on the law of Torts bas been 
Quitted. The book not only meets the needs of the atndents ol I&w for a handy textbook bnt 
will be nsofnl to the Bench and the Bar as a reliable work of ready reference for an Dp.to.dale 
statement o! the law on the enbject 


Some Opinions on earlier editions. 

Lord IlnieheJl (Leri 111}^ Chaiufllor of Zttolotti) : •' WTirrevet I have IfSied tt> the 

itilement of tho law appears wry accurate and clear.'* 

Lnrd Bussell ef Killowen {teti ChUf of BajJandi; — It seems to me to be carefully 
done sad to be well arranged. The principles arc lucidly e ipbiaeA" 

Sir A. L. SraHh f Jfajtrr of /tolls, F.Kg'anA ) ; — “ I had pccasion not long since to refer to 
It In relation to the Uahllity of owners of property to rn»crs.t>y. and I found all the cases rciatiog 
thereto well collected togciber which svas ol great utility to mo" 

Sir X-twreoce Jentlns (C\Uf TtomMy Itigh C!eurl).’>-'‘On looking to that part of your 

hook on Torts which deals with a subject full ol diiliculty 1 und it treated In a way which leads 
me to believe that llie whole book must bare been written with great core and sound /odgaect" 
Sir Bash Behtrl Chose ■ — • •' Your work evinces much learning and research." 

The Law Journal (L<mion) : — “The Authors have evidently brought learning and industry 
to their task, and the result is a work which, we have no doubt, will be highly appreciated by 
procUlloncts in India." 

The Juridical Berlew /EdinburjrhJ r — “The book furnishes a systematic etaralnatloa tad 
statement of the principles of the Enclbh common law and of the Indian case law. The raetlti 
of Its fint edition have been apprcclateu ever since Its publication, lu its well arranged chapters 
the practitioner will find all that a teat-boofc can ^ve, clearly and lerrcly set forth, serupuloudy 
voocned, while for scientiSc jurist it has peculiar interest." 

The Irish law Times fOuUinJ r — “By the prwnt work the learned authors have undoubtedly 
supplied a long.fclt drii^raium — the lucid eiposltlon and methodical arrangement of the principles 
o\ toe English common Jaw so far as the same arc embodied la lodraa case-law." 

The Ilamnl Bcvlew fAmrrieaJ? — “The work is loorc comprehensive than many ether 
tesl-booVs on the lublect. 


It b 
great 

The Times f/xmifen/; — "A work of much learning." 

irpfy •’ ” 

THE BOMBAY LAW nEPORTER (Private) LTD., 
"KRISHNA MAHAL", t3, KARINE DRIVE, BOMBAY 20 


Die Colonb,. L.w K-rfew fintricat^ — “Tbb Ii , verr inlpTprting .nd Initnctive 
eipeciilly instructive K reason of its full and careful statement of Indun case-law; while the 
er part et the text b devoted to the exposlUoo of English common law ^nclples." 
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RECENT AGENCY PUBLICATIONS 


ARCHBOLD, J. F. ; Pleading, Evidence & Practice in Criminal Cases, 37th Edn. 
AL BAHARNA HUSAIN, M. : The Legal Status of the Arabian Gulf States : 

A Study of their Treaty Relations & International Problems 
BARRELL : Legal Cases for Teachers 
BEAN & LOCKWOOD : Rating Valuation Practice, 6th Edn. 

British International Law Cases, Vol. VII 

Vols. I to VI also available. Price on request 
BOT, B. R. : Non.Recognition & Treaty Relations 
BOWETT, D. W. : Law of International Institutions 2nd Edn, 


CHITTY ! On Contract, 2 Vols,, 23rd Edn. 

CLERK & LINDSELL : On Torts, 13th Edn. 
DIAMOND, A. S. : Instalment Credit 
DRAKE, C. D. : An Outline of Labour Law 

EHRENZWEIG, A. A. : Private International Law 
ELLIOTT & .WOOD : A Casebook on Criminal Law 


(Paper) 


(Paper) 


FRANCK, R. M. : Casebook on Comparative Constitutional Process 
GAL, G,.; Space Law 

GRAVESON, R. H, ! Conflict of Laws, 6th Edn. 

GREEN, A. W. : Political Integration by Jurisprudence 
GRUNDY, M. : Tax and the Family Business, 4th Edn. 

GOWER L. Gi B. i Principles of Modern Company Law, 3rd Edn. 
HANBURY, H. Q. : Modern Equity, 9th Edn. 


(Paper) 


(Paper) 


(Paper) 

JOSEPH, C. : Nationality and Diplomatic Protection 
KEEBLE : Principles & Practice of Town & Country Planning, 4th Edn. 
LADOR-LEDERER, J. J, : International Group Protection 
LASKIN, B. : British Tradition in Canadian Law (Hamlyn Lectures) 

LEE, L. T. : China and International Agreements 
MACKINTOSH, J. P. : The British Cabinet, 2nd Edn. 

‘ (Paper) 

McWHINNEY, E. : International Law and World Revolution 
McWHINNEY ft BRADLEY (Ed.) : New Frontiers in Space Law 
McWHINNEY & BRADLEY (Ed.) : The Freedom of the Air 
Manual of the Council of Europe —Its Structure, Functions & Achievements (Edited) 
MALTE, N. M. : Aero Space Law 

MAXWELL, P. B.! Interpretation of Statutes, 12th Edn. Special Indian Price (Paper) 

(Hardbound) 

MEGARRY, R. E. ; A Manual of Real Property, 4th Edn. 

(Paper) 

McLEAN & WOOD : Criminal Justice & the Treatment of Offenders 
MORRISSON, C. ; The Developing European Law of Human Rights 
NAPLEY, D. ! Technique of Persuasion 

NWOGUGU, F. I, : The Legal Problems of Foreign Investment in Developing 
■ ) Countries 

PANHUYS, H. F. & OTHERS (Ed) : International Organisation and Integration 
PALMER, SIR F. : Company Law, 21st Edn. 

Supplement 


PHIPSON, S. L, : Law of Evidence, 11th Edn. 

POTTER & MONROE : Tax Planning with Precedents, 6th Edn. 

ROBINSON. J. : International Law and Organisation 
ROBERISON, A. H, ; Human Rights in .National & International Law 
ROSENNE, S. : The Law and Practice of the International Court, 2 Vols. 
SCHLESINGER. R. B. : Formation of Contracts, 2 Vols. 

SMITH & THOMAS : A Casebook on Contract, 4tb Edn. 

SMITH, D. D. ; International Tele-communication Control 
Supreme Court Practice, 2 Vols. 

VERZIJL, J. J. W. : International Law in Historical Perspective 
Vol. I General Subjects 
Vol. H International Persons 

VERZIJL, J. H. W. : The Jurisprudence of the World Court, 2 Vols. 
WALLACE, I. N. D. : Building & Civil Engineering Standard Forms 
WILLIAMS : On Bankruptcy, 18th Edn. 

WORTLEY, B. A. : Jurisprudence 

YEMIN, F. : Legislative Powers in the United Nations & Specialized Agencies 
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Setbl : Police Acta (Central & States) 

Seth! : Hioda Succession Act 

Slnghal : Civil Coart Practice and Procedare 

Bagga : nandrcd Years Calendar (1001— SOOO) 

Slnghst : Damages dt Compensation 

Chaturvedl : Natnral and Social Jostico 

Aiyer : Contempt of Coarti Parliament and Pablie Servants 

Bindra ; Interpretation ol Statutes 
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N otifieationti Order* and AUied Laws) 

Mitter t Defamation and Malleioas Prosecution 
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Woodrolie and Ameer All : Criminal Evidence (1933 Ed. with 
Sappfement) 

Alyer ; Iskw relatiog to Sessions Trial (1960 Ed. with Sapp.) 
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RECENT LEGAL PUBLICATIONS 

INDIAN ELECTRICITy RULES, 1956, By N, Blisrucba 

fincorporaiing amendmenis including those made by the Indian EleciTicily (Amendment) Rules, 1965} 

■ -D Bombay Presidonoy AsEooiation has published the above commentary on the Indian Eleotricitv 

BnleB, 1956, (as amended upto 1965). It not only analyses the Bnlos, bringing oat the legal rcgnirements with 
case-law on relevant aspects, but gives the reader copious information on the current Codes of Practice adopted 
; w India and U. K, on subjocts covered by the Bales, Relevant Indian and British Standards on various 
' Buies are cited. 

1966 648 pp. Rs, 40-00 

i THE BOMBAY PUBLIC TRUSTS ACT, 1950, By K, N. Shah 

* (Applicable to Maharashtra and Oujarat) 

I This fourth edition o! tha_ book, revised and enlarged and brought up-to-date, contains the above Act, 

1 as amended to date, together with Buies and Notifications. 

1970 4th Edn. Royal 8vo 800 pp. Rs. 38-00 

, PUBLIC SERVICE LAW THROUGH THE CASES By Madan Bhatia 

This book Is not meant to be a commentary on Service Law, and no commentary on the subject could 
I be very helpful Beal guidance can be derived from the study of application of settled principles of Law of 
Courts to diflorent set of oiroumstances. The book will serve as a useful guide in this regard to members of 
the legal profession as well as public servants. 

1969 Royal 8vo 524 pp. Rs, 30.00 

CHEQUES IN LAW AND PRACTICE By M. S. Parthasarathy 

The book presents the legal principles and established banking practices governing cheque transaotiens 

in India. Nnmerous Indian and foreign decisions are cited. The book will be highly nsoful to bankers, 

lawyers and businegsmen, and as an normative text book to students. 

1069 Demy Svo 435 pp. Rs, 25.00 


ADMINISTRATIVE LAW By S. Rajagopalan 

Administrative Law has now come to occupy a vital place in jurisprudence— an emergent reality in the 
legal systems of the countries wedded to the observance of the Rule of Law. Crammed with references and 
information, each subject is dealt with in the light of its history and evolution in India and various foreign 
countries. 

1969 Demy Svo 462 pp. Rs. 25.00 


THE FRAMING OF INDIA'S CONSTITUTION, Edited by B. Shiva Bao (in 5 Vols.) 

In these 5 volumes is unfolded the fascinating story of the framing of India’s Constitution by the 
Constituent Assembly, through all the rapid changes that the country experienced at the end of World War II. 

1908 Set I Rs. 300.00 De luxe Edn. Rs. 350.00 


MUSLIM LAW By F. B. Tyahji, 4th Edn. By Muhsin Teyyifaji 

Binco the last edition, about 30 years ago, great changes have taken place— Political, Legal and Social, 
British India became independent and the sub-continent was partitioned into two countries— India and 
Pakistan. This' new edition which contains ohanges since SO years ago should supply a long-felt need not 
only by courts and legal practitioners but also by researchers in Uuslim Law. 

1958 4th Edn, Royal 8vo 1129 pp. Rs. 50.00 


JUST RELEASED 

1. PBINCtPLEB OF HINDU LAW, by D. F. Mulla, 13th edn. 1966, reprinted 
a, SOLUTIONS TO PROBLEMS IN LAW EXAMINATIONS,' by Inamdar & 
Prabhu (2 vole.) — ■ Book I, '^Es, 12.00. Book II, Bs. 7.00 
3. SHINGNE’S SUMMABY OF SALMOND’S JUBISPBUDENCE, 2nd edn. 
by A. K, Barkar 

TO BE RELEASED SHORTLY 

1. COMMON LAW IN INDIA, by M. 0. Setalvad (Hamlyn Lectures), 

2nd edn. (Indian) 

2. ADMINISTRATIVE LAW IN INDIA, by S. P. Sathe 


1970 26.00 

1969 

1970 S.DO 

1970 11.00 

1970 25.00 
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JUST OUT . JUST OUT 

1IUEHEB3E& on HINDU LAW OF RELIGIOUS & CHARITABLE TRUSTS (T.L.L.) 

Bevised by Hon'We Mr. Justice P. B. Mukharji. 

This well known Tagore Law Lecture of Dr. B. K. Wukherrea needs no introduction. The Law 
applied to-day in dealing with religious and charitable trusts of Hindus is to a large extent Judge^acw 
law based upon the principles of Equity law In England and Customs and Usages of our country. These 
lectures are primarily based upon judicial decisions noth English and Indian. 

Thoroughly revised and brought uplo-date in the light of major decisions of Indian and English 
Courts. Tasatioj] of Hindu Religious and Cnaritable Trust has also been dealt with. Almost all major 
relevant Acts included In the Appendix. Indispensable to the Dench and the Bar. 

3rd Edition 1970 Trice Rs. 40.00 

JUST OUT JUST OUT 

J. A. Rjirka 

PRINCIPLES & PRACTICE OF YALUITIONS - LAND and BUILDINGS 
Bevised by B. P, Ghattarlea, Qovt. Advccaie, Calcutta Improvement Trust, 

This book has not only been revised but portions have been re-written end even added to 
where necessary. A standard book Ot» valuations In India. 

There is do other book of its kind in the counlry and no pains have been spared by the 
editor to make the work Indispensable to Valuers. Estate Agents, Lawyers and even Judges. 

4th Edition 1970 Trice Rs. 25.00 


CO-OWNERSHIP AND PARTITION By B. D. Ultra, Advocate. 

The book contains full ind complete statement of law and procedure. It la la two parts. The 
one regarding Co-ownetshlp deals with the lo^dents and different forms thereof as also mutual relations 
between cO'Ownets Inter se and relations with third persons. In the other part the subject of partition 
bis been dealt »dth exhaustively, clearly and systeroatlcaliy. The Partition Act has been incorporated 
and the provisions thereof hive been thoroughly discussed and delects therein have been pointed out. 
All recent development of the law and decisions thereon have been noticed. 

8 id Edition 

CRIMINAL LAW PRACTICE By R. C. Yerma, Cml d iuf. Sessions Judge. 

SPECIAL FEATURESMl) Case law opto May 1969, (2) All the matter needed for a lair 
trial and qualitative Judgments, arranged topic.wise. (3) Value and manner of apprecUtlon of criminal 
evidence of svitnesj, circumstantial evidence, confession, discovery evidence, dying declaration, F. J. R. 
identification cadence and Medical evidence. (4) Defences open to accused and their proof givsn In a 
aepante chapter and In separate columns in other chapters. (5) Irregularities of investigation, (6) Cose 
law on salient provisions of Criminal Procedure Code and Evidence Act. (7j Exhaustive index at 
the end. 

Indispensable for public prosecuton and lawyers practising in Criminal Courts. 

Edititfo 1969 Price Rs. 15.30 

DUTT ON CONTRACT By B. C. Ultra, Bar-aULaw. 

This edition Is fully revised, up-to-date and comprehensive within the prescribed compass, 
and will bo a boon to all who are badly pressed lor time and yet have to be familiar with the last 
word in Case-law on the subject. In short, this is an Indispensable edition, incorporating admirably 
a Wealth of information presented In the editor’s Inimitable, condensed and lucid style. 

4th Edition 1969 p,{„ R|^ 55 .OO 


THE MARINE INSURANCE ACT, 1963 By A, K> Bbattaobarjeoi Bar-al-Lau. 

Fully annotated with up-tp date case lawj. The English end the Indian Laws are studied 
comparatively and section-wise. Marine, the mother of Insurance, is thoroughly analysed, discussed 
wd the sis of BlUnsurancpUwsexaml^ Inlhe light of Judge-made law which forms the founda- 
tion of the statute. The l«al. the commet^ and also ll» executive aspects of Marine Insurance as W 
application in day-to-day affairs of business have been exhaustively dealt with. Facts of 
decided cases and the principles of law applied thereto as lUted in the treatise, will help greatly In 
solving problem with which readen are faced. Table of cases and the General Index of suhJecO 
treated in the Book are complete and comprehensive. ‘ 
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TJELEPHONE : 23113 TELEGRAMS : “EXPERT, NAGPUR’ 

For Expert Opinion & Evidence 
CONSULT : 


EMAINED IN ENGLAND F.A. F.Se., B.A., LL.B., F.8.M.B, (LONDON) 

CONSULTANT TO GOVERNMENT OF RAJASTHAN 

HANDWRITING, FINGEB.PEINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


i 


1SP08-1 


Asst. Examiner deputed to photograph documents when required. IN URGENT 
MATTERS Mr. BHANAGAY can examine documents in court and give 
evidence on the following day. Questions for cross-examination or notes 
for arguments with relevant' extracts of authorities can be supplied. 


INDIAN INSTITUTE OF CRIMINOLOGY 

RAMDASPETHj NAGPUR-1 

OFFERS POSTAL COURSE IN 

(1) DISPUTED DOCUMENTS AND HANDWRITING 
(2) FINGER PRINTS (3) FIRE ARMS (FORENSIC BALLISTICS) 

The Course includes lessons in Forensic Photography, Case 
studies, Expert law and Practicals. Details on payment 
of Rupees two by money order only. 

T*'"" ~ = - _ _ jz „■ ; ' ""U: 

Phone 31861 Grams ‘ Documents ’ Indore City. 

C. X, S>AR^WAXE| B.A., F.R.M.S. (LONDON) 

Additional Govt. Examiner of Questioned Documents to MADHYA 
PRADESH and Consultant to Govt, of RAJASTHAN. 
HANDWRITING, FINGER-PRINTS AND FIRE-ARMS EXPERT. 
Oonsult him on all matters pertaining to Hand-writing, Finger-Prints, Inks, Pape* 
Seal impressions, Fire-Arms eto. Cross-examination of experts undertaken. 

OfEce photographer can be sent on request to take photographs in Court. 

Charges are reasonable. 

Office cS Besidence : • Branch Office : 

4, Mal-Godown Road, 1968, Wright Town 

Naya Pura, INDORE. JABA LPUR Phone; 2520 

PARMESHWAR DAYAL, ma. 

DOCUMENT EXAMINER. 87 Yrs. in practice. 


Sc Anil Kumar Mathur, 

ASSOCIATE DOCUMENT EXAMINER 

FORGERY DETECTION BUREAU 

Office ; Medows House, Medowa St., Fort, BOMBAY-l. Phone : 251083. 

Eesidekoe ; 1/5 Eazi Blocks, near Bandra Talkies, Swami Vivekanand Ed., 

BOMBAY.50, Phone ; 533785. 
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JUST PUBLISHED : 5th Enlargei & Revised Edition : 233 ILLUSTRATIONS 

IDENTUTICATION OF HANDWRITING & 

CROSS EXAMINATION OF EXPERTS 

Price Rs. 32.50 

hy M. K. MEHTA, Examiner^ Questioned Documents, 

Booh your orders with the Publishers : 

M/s N. M. TRIPATHI, (P.) Ltd., Law Booksellers, 

165, Samaldas Gandhi Marg, BO MB AY. 2. 

DISPUTED DOCUMENTS? Phone: 2611ig 

Consult : 

M. K. MEHTA, 

Examiner, Questioned Documents, 
Associate Expert MADHUSUDAN MEHTA 
4091, Nai Sarak (New Name : Amir Chand Marg), DELHI- 6, 

Author of : rDENTIPICATION OF HANDWEITINQ & CROSS-EXAMINATION OP 
EXPERTS. (On the approved list of the High Courts of Allahabad, 
Calcutta, Cuttack & Patna). 4th Ed. : Price : Es. 32.50 

rDENTIPICATION OP THDilB IMPRESSIONS & CROSS-EXAMINATION 
OP FINGERPRINT EXPERTS. (On the approved list of the High Courts 
of Allahabad & Jodhpur). (2nd Ed.) : Price : Rs. 15.00 

Various Courts throtigliout India send original ^papers 

to M. K. MEET A cfc MADEU SUDAN ME ETA for opinion. 


NOT FEW COPIES LEFT 

COMMENTARY ON 

THE ESSENTIAL COMMODITIES ACT, 1956 
(Act X of 1955) 

By S. N. S harm A, 4(iwoca(e, 

Special Features : — ■ 

1. Act brought npto 3lst August, 1968. 

2. Exhaustive case law digested npto 30th June, 1968. 

8. Immensely useful to the Bench & Bar and to those administering the law. 

1968 EDITION — Nicely printed and Fine Gel-up-Covering 250 pages, 
pjjce _ Hs, 12.50 Postage & Packing Rs. 3.00 Extra 

: ANAND MUDRANALAYA P. 0. : Sahibganj (S. P.) Bihar, 

FOR DISPUTED DOCUMENTS SI 
CONSULT: FINGER PRINT CASES. 

Xt Pb ip ^ X i Lij B.A., LL.B. (Trained in England) 

DOCUMENT EXAMINER 

Bortibay Ojjice : Atiola Of fice : 

READYMONEY MANSION “NEELIMA,” 

3rd floor. 43, Veer Nariman Road, Jathar Peth Road. AKOLA, (M. S.) 

Fort. BOMBAY-1. Phone : 252646 ' 
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Grams : "EXPERT JAIPUR” Telephone ; 72135 

AGAIN AT YOUR SERVICE 

Prof c B. Kasliyap 

B.A. (Hons.).LL.B. (Delhi), M.I.A.I. {U.S.A.), F.R.M.S. (London) 

HANDWRITING & FiNGERPRINF EXPERT 

Recently vUited Hew Scotland Yard of London and various Forensic Science 
Laboratories of 16 countries of Europe, Africa and Asia, i. e. England, Denmark, Norway, 
Sweden, Finland, Holland, Belgium, France, West-Germany, Switzerland, Italy, Greece, 
Nepal, U. A. R. Iran and Afghanistan, where Kashyap had gone to attend two 
International Conferences, advanced study and lecture tour, 

Chiiaranjan Margt C^Scheme, Jaipur- 1 . (Raj ) 


Grams : Forgerfoe Phone: 71182 

Consitll on all disputed Documents 

K. S. RAMAMURTI 


HAND-WBirnJQ AND DOCUilENT EXPERT 
( 0 / 40 yean ttandim) 

8, III Main Road, Gandhi Nagar, Adyar, MADRAS -20. 
Saiii-tCTiiiiiO Expert eoidenee reviewed, Instructiom fcfr crou-eeaminatitn 
of any expert on technical Lines can be had. 


Qualify 


document examiner 

I BETTSR PatuK. STATUS A SOCCBSSPUl- CARBSR OP SBCURITV 
VERY VALUABLE GENERAL TRAINING COURSB 


COLLEGE OF DOCUMENTS SPECIALISTS 

(Established : 1930) 

Se-tiaried after partition of the Country 
Protpeeivs for Postage etamp* o! only elghty-flTe palse. 
QUESTIONED DOCUMENT EXAMmER‘5 HOUSE. SIML.A-3. 


CLASSIFIED ADVERTISEMENTS 


PboneNo, : 33412 Telegram: 'Oocnmeots* 
NagptiTH. 

CONSULT 

SENIORMOST GOVT. EXPERT 
M. B, DIXIT, M.A..LL.B. 

Gfvt. XtaniMT of QiUiUoMd Doeumnta U, P, 
CAN SEND PIIOTOGRAPilER 

48, Mecosabagh, NAGPUR-4. 


Phone No. S5fl2 
For FingtTprints, Type, or onvIWnj dbovi 
a CenUiUd Document COHSOhT 

H. L. BADHWAR 

CNASDNEROP QUESTIONED DOCDMBNT8, 
31 Sir Hukamchiod Bbawm, Nasla Rosd 
(near /aau Hotel) IHDOEE (M. P.) 
Consulted ly Govt, — Experience over 22 yeofl. 

For problem in nand-tTritlng, Finger-FrinU 
lad diluted Fire^au J 

' Ceniaei : 

Sri A. 8. NANDA, xjl. | 

Heqlqit Nagar, Cottage Hotel Btdiding, 

SAIlARANPUIt Or Near Jai Hind Gnema 
(tr. P.) LUCKNOW 1 

2%en«.* 3741 Plioni.* 29C12 

between 7 to 9 A, M. ' 


ADVOCATE 

Please refer yoor Porgery, 
Tbumb-imptession & Criminology cases to 

J. BAWA, 

FJl.M,S. (England). M.It.P.S. (London) 

The JIall, Document Houses, 8IMDA-8 
Write for postal-course on Forgery, 
Tkttmb.mpressian etc., 








^OORNAL SECTION 

1970 JUNE 

THE IMPACT OF LICENSING ON YARIOUS TRADES 

{By : V. B. Awasthi, ll.m,, Lecturer, Faculty of Law, Luchiow University.) 


Article 19 under the title ‘Right to 
Freedom’ confers seven freedoms on all 
citizens which have been described as 
‘vital rights inherent in each man*. 
Freedom to carry on any occupation, 
trade or business is one among these vital 
rights. 

2. Absolute or unrestricted individual 
rights do not and cannot exist in any 
modern State. The Constitution of India, 
is no exception to this rule which ac- 
knowledges that liberty has to be curtail- 
ed in order to be effectively possessed by 
adjusting the conflicting interests of the 
individual and of the society. 

3. The regulation of trade or business 
usually takes the form of initial require- 
ment of obtaining a licence or permit to 
start a particular trade or business. This 
is also sometimes referred as obtaining a 
permit e. g. Section 12 of Motor Vehicles 
Act 1939 provides that no motor vehicle 
shall be used for carrying passengers or 
goods without obtaining a permit. A 
distinction is at times drawn between a 
permit and a licence. The Madras High 
Court in C. S. S. Motor Service v. State of 
Madras (1) has held that permit is the 
result of a confirmation of an administra- 
tive authority, having an absolute discre- 
tion to grant or refuse a permit while 
licence is to be issued by imposing appro- 
priate conditions for the conduct of busi- 
ness. The Court there sought to lirnit the 
use of the word ‘permit’ to cases where it 
depends upon the sweet will of the 
Government to allow a certain activity to 
be carried on so that when the freedom of 
tf ade and profession is guaranteed by the 
Constitution, the Government is not free 
to deny its exercise. All that it can do is 
that it can impose appropriate, conditions 
on the utilization of such freedom by way 
of insisting upon obtainment of licenses. 
At the same time if the condition for 
grariting licence is unreasonable, it will 
be held viplative of the guaranty. (2) 
Thus it is reasonable to conclude mat it 
has not been left to the arbitrary discre- 
tion of the Government to authorize or 
refuse, as it wills, the carrying of any 
business activity. Permit in the sense, as 
used by the M adras High Court, has no 

1. AIK 1953 Mad 279. 

2. Shu’da, V. N. : ‘Constitution of India’ p. 7S, 
1970 Journal 6, 


place in the scheme of things envisaged 
by the Constitution. 

4. It appears that there has not been a 
proper realization of the change that the 
Constitution has striven to bring in the 
“status of trade or business activity of an 
individual”. In a Travancore case (3) the 
High Court refused to recognise any 
fundamental right in the matter of obtain- 
ing temporary permits for plying stage 
carriages for hire. In another case (4) the 
Court refused to interfere with the order 
of the regional transport authority rene- 
wing the stage carriage permits held by 
the applicant on the ground that the 
applicant had no right to obtain a permit. 
The Madras High Court (5) went to the 
extent of observing that no person can 
claim it as a matter of fundamental right 
that he is entitled to a particular quota or 
license. 

5. These and similar observations of the 
Courts are likely to be misinterpreted as 
a denial of the right to carry on a busi- 
ness. The proper approach is to begin 
with the assumption that every person 
is entitled to carry on a business as a 
matter of right unless he is disqualified in 
any way, as for example, in Gounder’s 
case, AIR 1953 Mad 699 the real reason 
for refusing a quota was that the appli- 
cant was a defaulter in payment of his 
income-tax and failed to supply an 
income-tax clearance certificate. If thus 
viewed, the denial of the license was 
reasonable but to say that the person had 
no initial right to enter into that business, 
is to do away with the provisions of 
Art. 19 (1) (g) altogether. 

6, In this context we should also avoid 
confusion between the right to carry on a 
trade and the right to enjoy a particular 
privilege from the Government, for the 
reason, that the word ‘license’ has been 
indiscriminately used to denote both the 
grant of a privilege as well as the permis- 
sion to exercise the freedom to trade as 
for example in an Assam case (6) the peti- 
tioner’s claim that he had a right to 
obtain a l icense frotn a Municipal Board 

3. S. Sankara Snbramony v. State, AIR 1952 Trav- 

4. J. M. T. Union v. State, AIK 1955 San 57. 

5. " N. Dasai Gonnder and Co. v. Dy. Cbief Controller, 

6. MahbMb^aan r. Dy. Commr., AIR 1953 Assam 

145 . - 
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for collecting lolls on bclialf of the Board, 
from a newly constructed market, was 
turned down by the Court on the ground 
that the petitioner had no right to license 
in such cases where the license is in the 
nature of grant of special privilege by an 
owner to an agent and has nothing to do 
with the freedom of business. Similarly 
in D, L. D. W, Association v. Stale of 
\V. B. (7) the claim of deed, writers for the 
exclusive privilege to perform their func- 
tions in the registration office was denied 
on the ground that the government are 
the owners of the premises and may 
allow anyone to do anything, subject to 
any conditions. The word 'license' thus 
Ought to be restricted to such cases only 
where the act is in the nature of initial 
permission to start a business or profes- 
sional activity. The power of the Stale to 
regulate business by licensing is exercised 
in four different ways:— 

(1) The Stale may issue or refuse a 
license. 

(2) It may impose conditions prescri- 
bing the mode in which the business is 
to be carried on or by adding condition 
to the grant of the license. 

(3) By eancellinc the license in case 
the license liolder does not conform to the 
conditions so laid down. 

(1) The power to grant or refuse 
license is usually required to be <leleg.ited 
to an officer, body or authbrity. designed 
or constitutctl by the government for that 

S ose. Such delegation Is generally 
* by the rules and the regulations 
prescribing the limits and procedure for 
the exercise of such powers. Wlicrc the 
standards for the exercise of such povs-ers 
are not clearly laid down, the exercise 
of power is bad and is labelled as arbi- 
trary as for example in Dwarka Prasad v. 
V. State of U. P. (S) the Supreme Court 
held the power to grant, refuse or cancel 
licenses arbltrar)’. as no rules, principles 
and directions for its c.xercise were laid 
down. Besides If the Court finds that the 
discretion conferred is unfettered and 
final without any provision of appeal or 
review, it shall hold it invalid, c. g., 
thotigh riVshaw.pulling is barbarous yd 
it must be conceded that a person has a 
right to do so and the anlhoritics cannot 
refuse license on this ground only, (10) 
Similarty the power deiegated by the 
7. AIrToCS Cal in7 ” 

8. AtR is^iscrrr. 

9. RiBwarl U1 y, Ofili Cinlrelltr Am 

1554 Tat SIS, * 

10. SUatrm lUnJas T. Cr^arnr.c< Tcliw CaljatU, AIR 


Central Government to (he Stale Govern, 
ment to cancel all or any licenses under 
Section IS (b) of the Arms Act (IJ)and by 
State Government to District Municipali- 
ties iindcr S. 219 of the Mimicipalitifj 
Act (12) without laying down any giiij. 
anccor safeguards for its exercise, was 
held to be bad. The legislation In such 
matters, therefore, must be unambiguous, 
laying down with sufficient clarity Us 
intended intention; otherwise an action 
on an indefinite criterion is bound to be 
arbitrary (13), 

7. The basic requirement in the exercise 
of discretion is that there must be a rtilc 
for guidance wbicli may deter the autho- 
rity from making ‘any’ directions at any 
slage.tll) Thus in Ifiissain Ali v. Durgah 
Committee (15) the Court struck down 
S. 11 (0 of the Durgah Committee Act on 
the ground that the power of the Com. 
mittee to regulate the privileges of Kha- 
dims was an unrcason.ibIe restriction 
on their right to carry on profession for 
the Act laid down no guidance on the 
point of granting or refusing a license 
in tlic matter. Likewise a byc.faw autho« 
rizing the E.xccutlvc Officer to grantor 
refuse licenses to rikshaws in Ids abso- 
lute discretion (10) or an order of the 
Municipal Board fixing the njatJmum 
limit of rlksh.aw$ in contravention of 
the byclaws (17) cannot be reasonable 
restriction in the absence of .any rules 
or principles which could even remotely 
be taken to contr.il the acts. In iliis re. 
fercncc it may also be tinted lliat since 
it is not possible for the legislature to 
provide for uU contingencies and some 
discretion has to be left to the licensing 
authority, the abuse of power should not 
be lightly assumed. If an act makes the 
grant of licenses the general rule and the 
two circumstances in which it maybe 
refused are clearly dehneil, it cannot l)e 
said to be arbUrary.(lS) So also is tlie 
case svlth the power whiclt is regufated 
by the Statute and cnlnislcd to anon. 
political body like Re serve Hank svhieb 

11. Kubcrl Ul ». D 7 . Cotorar.. Kimrjp, AIR »13 

iiMin 2SJ. 

12. Slihnaed Kbaiiim t. StonieiMl Corofor. OiU- 

MrnnBS, AIR 1956 SI»d. J91. 

IS. ranirfem Clab t . Hlitfl of Tanitb, AIRlSJT 

1‘oaJ. SO. ' 

AIR 

15. AIR 1357 R*j 177. 

**• >Iuniei7»lit/ f. JjUl Shgb, Am Si'> 

*'• EcarJ. AIR 

IS. OujU T. CenU. Rf^rd, AIR 1961 
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regulates the credit of the country and 
is to be exercised after prescribed investi- 
gation of a quasi. 3 'udicial character.(19) 

8. The nature of trade may sometimes 
also be material in the exercise of discre- 
tion. There can be nothing arbitrary in 
granting discretion to an excise officer 
to determine whether a person is an ad- 
diet and to increase or decrease his quota 
according to his will. The reasonableness 
of noxious trades is to be judged by 
standards entirely different from other 
trades. (20) 

9. In judging the reasonableness, all 
the attendant circumstances must be 
taken into consideration and one cannot 
dissociate the actual contents of it from 
the manner of its imposition or the mode 
of putting them into practice. Thus the 
President of a Municipal Board can 
validly refuse the sanction for the cons- 
truction of a house if he feels that such a 
construction shall affect the interests of 
the residents of the locality or that the 
adequate provision has not been made to 
prevent overcrowding or for laying 
out.(21) Similarly (he refusal of a license 
to a pawn broker on the ground that he 
is a bad character or that his shop is 
frequented by bad characters is reasonable 
because a pawn-broker’s trade afforded 
facilities for the disposal of stolen pro- 
perty and he is in, a position to dictate 
terms to the poor and needy. (22) 

10. In determining the persons entitled 
to obtain a licence, the conditions which 
have been prescribed must be such as are 
germane to the objects with which they 
have been laid down. The restrictions 
imposed for obtaining a license to make 
dangerous substances likeexp]osives(23) or 
for running an eating house(24) are rea- 
sonable considerations in the interest of 
general public. If the policy of an Act 
is to provide for public safety, con- 
venience and health in a particular area, 
a refusal to grant a license for running a 
rice or flour mill in that area is well justi- 
£iable.(25) Similarly the requirement of a 
license for a prize competition(26) and 

19. Sajjan v. Eeserve Bank of India, AIB 

19GlMad8.' 


the payment of a due tax as a condition 
precedent for the grant of a motor per- 
inU{27) were held to be valid restrictions 
for the former was with an object to pro- 
tect the poor man who may part with his 
hard earned income in pursuit of some 
hypothetical gain and the latter to keep 
roads in proper condition. 

11. Public interest is always supreme 
and.no restriction which subserves it can 
be said to be harsh or excessive. If the 
R. T. A.(28) is vested with the authority 
to consider the proposed services’ effect 
on the continuance: of existing ser- 
vices and maintenance of standards of 
comforts and amenities or to limit the 
number of carriages on a particular route 
in the interest of general public,(29-30) 
the vesting is not arbitrary. But this 
does not mean that the consideration may 
go to the extent of violating other funda- 
mental principles of (he Constitution e.g. 
in Chouse Miah v. RTA., Cuddapah,(31) 
the consideration for the grant of the 
license that the applicant must not have 
his main or branch office at the route or 
reside beyond five miles from the route, 
was held to be unreasonable for it made 
a discrimination based on place of resi- 
dence. However, an order giving prefe- 
rence to those wliose renewals were re- 
fused can be valid because a preference 
to experienced operators is a relevant 
consideration and hence constitu- 
tional.(32) 

12. Consideration of the public interest 
has, thus, been the supreme factor in 
granting or refusing a license. In a 
Madras case(3S) the High Court allowed 
a writ appeal on the principle that in 
declining to grant a license, the local 
body is entitled to take into consideration 
the fact that the property had been ac- 
quired by Eminent Domain for a wholly 
different purpose, that the petitioner will 
presumably have no further legal right 
to continue in possession of that property. 
This was held to be a consideration of 
mere animosity or hostility to a private 
party. 

13. The power to impose a condition 
upon the exercise of the right should not 


20. Arjan Das Doggal v. State of Panjab, AIR 1958 

Panj 400. 

21. Mnlaim ChanO v. Manicipal Committee, AIB 

1957 MaOh-Pra 50. ■ 

22. KovalCbandT. State of Madras, AIB l956_Mad 514. 

23. Alahnoor v. District Magistrate, Chittorgarh, 

AIR 195G Eaj 153. 

24. Kishan Chand Arora v. Commissioner of Police, 

AIR 1959 Cal 123=1953 Cri h J 180. 

25. Naina Mohd. r. T. P. Board, AIR 1956 Mad 289. 
20, State of Bombay v, RMDC, AIR 1938 Bom 1. 


27. Krishnan v. Secy. RTA, AIR 195G Andhra 129. 

28, Malik Ram y. RTA, AIB 1955 Raj 142 (FB). 
29-30. Knlwant Singh v. A. A. of S. T. Anthority, 

AIR 1957 Raj 237; Transport Der. Co. v. Baa 
Association, AIR 1956 Vin-Pra 25. 

37. AIR 1963 Andh Pra 283. 

32. Tnlsi Ram Agarwal v. E. T. 0. Dhanha 

1962 Pat 67. 

33. The Executive Officer Bbnrani Pancht 

hi, K. Mani Iyer, AIB 1967 Mad 89 at p, . 
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be left in the hands of an officer without 
formulation of proper standards for de- 
termination of conditions which should 
be reasonably put upon the exercise of 
such occupation. The conditions for the 
grant of license should not be so vague 
as to make their compliance an impossi- 
bilily.(34) There should not be an un- 
justifiable interference with the licensees’ 
right as for example a condition attached 
to a cinematograph license that the ap- 
plicant shall exhibit at least 2,000 feet of 
approved film at the commencement of 
each performance after paying the re- 
quired hire was treated by the Supreme 
Gourt{35) an unreasonable restriction, for 
there was no guide to the discretion of 
the government. But where the condi- 
tions prescribed a maximum of 2,000 feet 
Or limited(36) the number of shows and 
prohibited any person below 18 years in 
morning and late night shows unless ac- 
companied by guardians(37) the condi- 
tions are not arbitrary on the ground of 
considerations of health, safety and public 
morality. 

19, The authority imposing the condi- 
tions must not act subjectively and there- 
fore if the Commissioner imposed a rea- 
sonable security on a registered dealer or 
on an applicant for registration under 
S. 7 (4) (a) of the Bengal Finance (Sales 
Tax) Act of 1941(33) or refused a license 
for running a cinema on the reasons 
given by mm,(39) the power cannot be 
arbitrary for the test for ‘good and sulD. 
cent reasons’ is objective and not sub- 
jective. 

15. The conditions may also at limes 
take the form of a fee. According to the 
spirit of Cl. (6) of Art. 19, the licensing 
power being a restriction upon the free- 
dom or right to carry on a business must 
be reasonably exercised and our Supreme 
Court, in this connection, has ooserv- 
ed(40) that since the imposition of a 
license fee operates as a restriction be. 
cause unless it is paid the person cannot 
carry on a business, its reasonableoess 
can be put to challenge. 

16. A license fee is different from a 

34. AsitlUej&n t. Dock Ltbonr DoKd, AIR 1961 

ca 856. 

35. SbesbsJrj r. Digtriet SJjsistnt# Ttsiare, AIB 

195 ISC 747. 

36. M. A. Bftis ▼. StAts c! Andh-Pra, AIR 196i Andh- 
Pr» 126. 

37. Q. B. Shsnn* t. Suts cl tJ. r., AIR1961 An60O. 
33. D.P. Khaitaa t. C.T. Officer, AIQ 1956CU. 

69G. 

39. litathcTO Lai Ji r. Car. Der. Coaae., SttaiislaBr 
AIR 1960 Orm* 63. 

49. Itohd. Yaata t. Town Are» Comaittoe, JaiaUb»a 
19:2 8 C R 571:= AIR 1952 8 0 115. 


license tax.(4I) In fact charges are levied 
either for purposes of regulation or for 
purposes of revenue or both. If the pri- 
mary object of the charge is to regulate or 
restrain, it is a license fee but if. on the 
other hand, the primary object is to pro- 
duce revenue, it is a license tax. The 
courts usually do not interfere simply on 
the ground of hardships but they certainly 
do so if the quantum is such as to make 
the carrying on the business impossi. 
ble.(42) Moreever, the object of license 
fee is to reimburse the Government for 
any expenditure made by it in respect of 
the business or matter intended to be re- 
gulated. and so where it is proportiona- 
tely sufficient to keep a track of dealings, 
it is reasonable, (43) but where the en- 
hancement of fee is far in excess of the 
expenditure incurred by the government 
on the maintenance of tne checking staff, 
it is bound to constitute an unreasonable 
restriction.(44) 

47. Since the license fee is a requisite 
condition for obtaining a license in cer. 
tain trade, its non-payment may validly 
lead to the cancellation of Ueease. The 
cancellation is one of the coercive 
methods to enforce collection of dues.(4S) 
CanoellatloQ t 

48. The power to cancel a license is 

a uired to be exercised for good reasons 
1 the principles and the standards, 
guiding the authority exercising such 
power, must be laid in advance. It should 
not be in any case left to the sweet will 
of an authority otherwise it shall be dis- 
criminatory and offend Art. 19 (1) (g).(46) 
The ways and means must be concretely 
suggests. An order cancelling a license 
to store hides and skins(47) cannot be 
sustained merely on the ground that the 
odour emanating from it is a muisance 
and health-hazard. Any order passed on 
extraueous considerations as are not ger- 
mane to the exercise of power, is un- 
reasonable within the meaning of Art 19 
(0(g) of the Constitution ofIndia.(48)Tbe 

41. Oopi Tenli&d t. Stile of Paniib, AIR 193^ 
Puaj 45. 

4Z. Liberty Cinema t. Commr. of Cal Corpn., AfB 
1959 Cal. 45. 

43. QarrUh Kaido t. State of Madras, AIR 1933 
ilti 158. 

41. Yardachati t. State of Madras, AIR 1952 Mad 
764. 

45. M. A. lUbmaB t. State ofA. P„ AIBl9!lS0 
1471. 

40. B. 3. Singh T. Electrical lospsetor, AIR 19®® 
All 87. , 

47. ifahomol Amannlla ?. District MnnicipafifT* 

1982 Ker 80. 

48. Krishna Khanna t. State of Panjab, AlB l9*9 
PobJ 82- 
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person affected by such cancellation must 
also be given a reasonable opportunity 
for hearing and in the absence of any such 
opportunity, the cancellation is bound to 
be null and void.(49) 

49. But where the cancellation takes 
place in accordance with the principles 
and standards already laid down, the 
courts have no say as for example in 
Karam ChandThapar v. State of Bihar(50) 
Regulation 48 of the Coal-mines Regula- 
tions providing for a public enquiry by 
Central Government and obtaining Court’s 
recommendation before cancelling or sus- 
pending a license was held valid for it 
laid down sufficient principles and 
standards for the guidance of the rule- 
making authority. The regulation requir- 
ed the Government to apply its mind to 
the enquiry report and the recommenda- 
tions of the Court before taking any 
action. Similarly, in another case (51) the 
Supreme Court upheld the cancellation 
order made on ground of fraud, because 
the licensee was given an opportunity for 
hearing and to explain his conduct Jn the 
matter. 

20. The right to import any goods is 
only an incident of the fundamental right 
to carry on business which belongs to 
every citizen.(52) But for the Imports 
Control Order, 1955 a licensee has a right 
to import steel goods. The violation of 
the terms of a license can attract the 
penalty of only the cancellation of the 
license. The licensee cannot be denied 
any rights or privileges with respect to 
the Iron and Steel business apart from 
import business. The granting of licenses 
and the remedies for the violation of the 
terms of such licenses are governed by 
provisions of that Order and they cannot 
be substituted by any nou-statutory action 
of the Government. 

Procedure! 

21. The authority which seeks to alter 
the conditions of the license or cancel or 
refuse to renew license held by a person, 
is required to act judicially and must give 
a proper hearing to the affected party. 
Hearing implies that there should be a 
reasonable notice, an opporunity to show 
cause which includes the right to be 
heard orally and produce evidence and 
that the decision should be based upon 
proper reasons. An order which does not 
provide for an opportunity of hearing is 

49. Amolftk Clianil Murlidhnr ,v. S. D. 0. Shivshgar, 
AIR 1962 Assam 80. 
iO. AIR 1958 Pat 378. 

51, Fed Co (P) Ltd. v. Bilgrami, AIR 1960 S C 415. 

32. Eatn Krishna v. Union of India, AIR 1969 Cal; 18, 


bad.(53) Besides where the ■ opinion of 
the licensing authority is conclusive and 
no higher authority is prescribed to look 
into the case, an order so made is invalid 
for it may make a scheme as practically 
nugatory, (64) 

22. An order refusing to renew a license 
must contain the reasons for such refusal. 
The absence of any reasons shall make 
the renewal dependent on subjective 
satisfaction and therefore invalid (55). 
The provisions of appeal may sometimes 
be implied in the spirit of the Act and 
where it is so done, the power is not un- 
guarded as for example the Patna High 
Court upheld S. 6 (6) of the Bihar Mica 
Act (56) which empowered the Controller 
to alter the particulars of any license in 
the absence of any express provision of 
appeal. The Court held that the provision 
of appeal, though not expressly given, 
must be implied and deemed to be incor- 
porated in the provisions of the section 
where the Government has been given the 
power to revise the proceedings or enter, 
tain and hear an appeal (57), the power is 
not arbitrary. 

23. At times it has been observed that 
the licensing authority so examines its 
powers as to create a monopoly in favour 
of a particular person. The action is 
invalid unless there be a right of appeal 
against such action or where the atten- 
dant circumstances are exceptional in 
character : as for instance in a Supreme 
Court case (58), the petitioner contended 
that the canalization of imports of soda 
ash through two importer stockists is the 
grant of monopoly and offends against 
Art, 19 (1) (g). The Court rejecting the con- 
tention held that in modern times the 
export and import policy of any demo- 
cratic State is bound to be flexible. The 
needs of the country, the position of 
foreign exchange, the need to protect 
national industries and all other relevant 
considerations have to be examined by 
the Government. Since the Government 
found the importers of soda ash resorting to 
mal-practices, leading to speculation and 
violent fluctuations in prices of the com- 
modity. national interest made it their 

53. Madan Lai v. State of Rajasthan, AIR 1953 Raj 

162=1953 Cri L 1283. 

54. Amir Chand v. State of U. P., AIR IQ5G All 562 

=1956 Cri L J 1141. 

55. Sbambhn Nath & Sons Ltd. v. State of Punjab, 

AIR 1959 Punj 523. ' ^ 

50. Srikant Lai v. State of Bihar, AIR 1958 Pat -136. 

57. George v. fiiunicip.al Cenamr., AIR 3957 Trav Co. 

249. 

58. Bhatnagar & Co. Ltd. v. Union of India, AIR 

• 1957 8 C 478. 
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duty to intervene and regulate thedislri, 
button oi the commodity in a suitable 
manner. But where the Act contemplated 
exercise of licensing power by a body 
and instead it granted a monopoly to a 
particular person, it thereby deprived itself 
of the power to grant licenses. The action 
in such cases is invalid (59). 

24. The licensing authority must also 
act within the four walls of the grant of 
power for in case its action is not covered 
by the terms of the grant, the exercise is 
held ultra vires ; as for example in a 
Supreme Court case (60) the petitioner 
challenged the cohdition imposed on bis 
license that he shall purchase tendu leaves 
from contractors ohly and from none else. 
The Court held the coaditioa invalid as 
it was not authorized and supported by 
the Act itself. The maxim deligatut non 
potest d^ecare has its applicaion in the 
field of licensing also. In Ganpati Singhji 
V. State of Ajmer (61) the District Magis- 
trate refused to permit the appellant to 
hold fair on his land on which he had 
been holding it earlier on the ground that 

f Jermlts for fair shall ho granted only to 
ocal bodies and not to individuals. The 
Court held that the delegation of authority 
to District Magistrate Is ultra vires for 
the regulation gives this power to Cbm- 
missJoner who cannot further delegate 
it to District Nfagistrate. Furthermore, 
the regulation assumes the individual 
tight to hold fair and merely imposes 
certain conditions in respect of sanitation 
etc. The right to hold fair came within 
the purview of Article 10 (1) (g). 
Presemption of ConstitotlcnsHty 

29. At times the validity of a licen- 
sing provision is sought to be put by the 
Court upon a presumption of constilu* 
lionalily. There have come only two 
examples to light where the High Court 
of M. F. has sought to do so. In Banla 
Singh V. State, (62) the petitioner challen- 
ged validity of Rule 49A of the C. P. 
& Berar M. V. Rules which provided 
for a preference to viable units in matters 
of grants of permits, other things being 
equal. The Court held the rule as subser- 
ving the purpose of the Act It is open 
to Government to create standards of 
efficient with a vie%v to achieve reason- 
able publ ic comfort and inconvenience 

C9, J’.owlbcf T. PimrsSy &l&]937TnT 

Co 2=1957 CriLJlOS 

CO. lUmid Pazs t. St»t« cl II. P., AIB 1900 5 C S91. 
Cl.AtRiiliBCtfS. 

G2. AIRl9:sU»db fts. 193. 


ill matter connected with public utilities. 
Prescription of a limit is a matter for 
the Government and the Court will not 
interfere unless it is unreasonable or 
unrelated to public purpose. With a bias in 
favour of the constitutionality of a provi- 
sion, the rule was valid. 

26. In the other case (63) the Court 
turning down the challenge of the peti- 
tioner that the requirement under Section 
18 (a) (iii) to display the formula or the 
ingredients of a patent or propreitary 
medicine offended Article 19 (J) (g) con- 
tended that in a welfare State, the legis- 
lative powers are: exercised to subserve 
the ultimate objective. The requirement 
was reasonable in view of protection of 
public from fraud or deceipt and pro. 
viding for preservation and safety of 
its health, morals and general welfare. 
Tliere is a presumption of constitution- 
ality and the challenger must prove 
othewise. If the legislature thought it 
fit that the disclosure shall be made to 
the world at large, the Court cannot sit 
in judgment upon it, In this connection 
it must be pointed out that the presump- 
tion of constitutionality must not be 
relied upon to sustain an infringement t 
of alfunOamental right. As pointed out 
by the Supreme Court in Sagir Ahmad v. 
State of U. P. (6 1) the onus of proof in the 
cases where the State seeks to detract 
from the freedom of a citizen lies upon 
the Stale and not upon the person whose 
freedom has been restricted. It appears 
that in the two aforesaid cases, this was 
not brought to the notice of the Court 
and the cases, therefore, must be treated 
as exceptional in character. 

27. Thus we see that the power of the 
Government to control the individuals 
in matter of trade or business etc. iw 
licensing appears to be of a very wide 
amplitude and variety, ilt is humbly 
suggested that it shall be more conducive 
to the basic objective of the Constitution 
if the powers of licensing arc at least 
exercised on a uniform pattern which 
makes provision for proper hearing and 
opportunities to the alfectcd persons. U 
is necessary that there slibuld be’a uni- 
formity of process, at least something on 
the lines of the Federal Administrative 
Procedure Act (1916) with suitable varia- 
tions which might be more conducive to 
a belter administration of thi s system. 

83. K. L.Ct4tarTedi y. SUlc'ot Ms'lby* 
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2 copies lor the Vice-Chancellor and the Dean, Faculty of Law. 


Subject: Raoognition of Law 
Advocates Act, 1961. 

Sir, 

I am to communicate to you the 
following Resolution passed by the Bar 
Council of India on the above subject, 
at its meeting dated 19th April, 1970: 
"Resolution No. 59/1970 ; 

In exercise of the powers conferred 
under Section 24 (1) (c) (iii) of the 
Advocates Act, 1961, it is hereby resolved 
that till a notification by the Bar Council 
of India to the contrary, with reference 
to the degree in Law of all or any parti- 
cular University having a Law Faculty — 

(1) a degree in law obtained from any 
of the Universities which fulfils the re- 
quirements of Rule 11 in Part IILA of 
the Rules of the Council reproduced in 
Annexure at the end of this Resolution, 
and 

(2) a degree in law obtained from any 
of the Universities in India by any person 
who -has commenced his course of in- 
struction in law, in or after the 1st term 
of the academic year 1967-68, after under- 
going such course of instruction for a 
period of. 3 years by actual attendance at 
college shall be deemed to be recognised 
for purposes of enrolment as advocate. 

PROVIDED, however, that the degree 
was obtained in compliance with Rule 1 
of the Rules of the Council in Part III-A, 

Explanation : With reference to the 
following Universities the figure “1967- 
68” in sub-paragraph (2) above shall be 
read as “ 1£ 68-69’ — 

(1) Jiwaji, (2) Kanpur, (3) Madras. 
(4) Meerut, (5) Sardar Vallabhbhai Patel, 
(6) Bangalore, (7) Aligarh, (8) Mysore, 
(9) Bhagalpur. (10) Patna, (11) Vikram, 
(12) Agra, (13) Ranchi, (14) Berhampur.” 

Yours faithfully, 

A. N, Veeraraghavan 
Secretary, 

Bar Council of India, 


Dagrees under section 24 (1) (c) (iii) of the 
for purposes of enrolment as Advocates, 

ANNEXURE 

(See Sub-paragraph (1) of Resolution 
No. 59/1970 of the Bar Council of India). 

I. Rule 11, in Part III-A: 

Explanation; Nothing in these rules 
shall affect persons who joined a course 
of instruction in law for a degree in law 
before the 1st academic term of the 
year 1967 and have taken a degree in law 
before 31st December, 1971, but they 
shall continue to be governed by the 
Resolution of this Council being Resolu- 
tion No. 201/1963 dated 26th February, 

1963, read with Resolutions Nos. 50/1965 
dated 11.4-1965. 16/1966 dated 27-2-1966 
and 121/1966 dated 27th August, 1966.” 

Resolution No. 201/1963 dated 26-2-1963: 

1. RESOLVED that a degree in law 
obtained on or before the 30th June, 

1964, from any University established 
by law in the territory of India be re- 
cognised for the purposes of Section 
24 (1) (c) (iii) of the Advocates Act,'.1961. 

2. RESOLVED that no degree in law 
obtained after the 30th June. 1964, from 
any University in the territory of India 
shall be recognised unless such degree 
has been obtained after undergoing a 
course of study in law for a minimum 
period of two years after graduation. 
Provided however that nothing herein 
contained shall affect a person who has 
commenced a course of study in law 
before graduation prior to the 28tli 
February. 1963 and obtained a degree in 
law before the 1st October, 1966. 

3. RESOLVED that for the purpose of 
Section 24 (1) (c) (iii) of the Act. a degree 
in law obtained from any University in 
Pakistan shall be recognised only if such 
degree has been obtained after a study in 
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law for a minimum period of two years 
after graduation. 

Besolntion No. 60/1985 dated 11.4.1965; 

The Bar Council of India is of the 
opinion that the degree in law recognised 
in Paragraph 2 of tne Resolution No.201/ 
1963 should have been obtained after a 
course of study in law by regular attend, 
ance and after attending the necessary 
lectures of a college recognised by a 
University. 

Besolntion No. 16/1966dated 27.2.1966: 

RESOLVED that Resolution Ko. 50/ 
1905 passed on the 10th of April, 1965, 
will not apply to persons who have begun 
their course of study in law or taken a 
degree in law prior to that date viz., 
lOlh April, 1965. 

Reaolotlon No. 121/1988 dated 27-8.1988: 

Having considered the following Re- 
solutions 201/1903. 50/1905 and 10/19C6 
and representations for letters received (1) 
dated 28th May. 1966. from the Secretary 
of the Bar Council of Rajasthan and 
(2) 15.0.1906 from the Secretary, Bar 
Council of Madras. 

This Council resolves that all applica- 
tions for enrolment rejected by any State 
Bar Council or Enrolment Committee 
thereof of persons who began their course 
of study In law or who took their 
degree In law prior to 10th April, 
1063, on the sole ground that their law 
degrees were not obtained after a course 
of study in law by regular attend- 


ance and after attending the necessary 
l^tures at the University — recognised 
college shall be deemed to be pending 
and the Stale Bar Councils concerned 
and the Enrolment Committee thereof are 
hereby directed to dispose of the same in 
the light of the above mentioned Resolu- 
tioos of this Council. 

II. Bnlel in Part III. A: (referred to in 
the Proviso in sub-paragraph No. 2). 

“Bnle 1: No person shall be eligible for 
enrolment under the Advocates Act, 1961, 
unless at the time of joining the course 
of instruction in law for a degree in law 
he is a graduate of a University or holds 
such academic qualilications which are 
considered equivalent to a graduate’: 
degree of a University by the Bar Counci 
of India.” 

III. "Besolntion Ho. 8/1970: 

RESOLVED that as a special case, tin 

Diploma in Rural Service awarded bj 
the National Council for Rural Ilighe 
Education which has been treated to b< 
on a par with a graduate’s degree of tin 
Rajasthan University, may be treated a: 
equivalent to a graduate’s degree in term: 
or Rule 1. as amended and that then 
should be no objection to the enroJmen 
of candidates who obtained the LL.B 
Degree thereafter, provided that the olhei 
requirements relating to enrolment an 
satisfied.” 

(A. N. Veeraraghavan) 
Secretary, 

The Bar Council of India 
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TAXATION OF COMPANIES ; By A. V. 
Kashekar, Foreword by B.N. Jain. Uem- 
l^r, Central Board of Direct Taxes, 2nd 
Edition, 1989, Eastern Law Hooss, Private 
Ltd.. Calcutta. Pp. 227 & zW. Price. 
Rs. 15. 

The tax law applicable to companies 
has undergone vast changes recently, and 
the new tax structure evolved by the 
Finance Act. 1964 has been successively 
revised. Further the relevant provisions 
are stre%vn about in the Income-Tax Act, 
the Income Tax Rules, the Finance Act, 
etc, Tlie present handbook on the Incom- 
Tax Act, 1961 & subsequent revisions 
was originally published in 1906, and 
the present lulition lias been enharged & 
rcvisetl to suit practical renuirements. 

TIjc l>ook J>as Ifcen divided into three 
Paris, Part I deals with the provisions 


of the Income-Tax Act which are irapor 
tant to companies under suitable chaplei 
heads like income from house property 
income from Business, depreciation, 
Development rebate. Business Exirenses, 
Capital gains. Losses. Assessment proce. 
dures. Demand 6c Collection, and Penal- 
lies. Topics of special interest like Amal- 
gamations. Collaboration agreements. 
Non-resident companies & priority indus- 
tries are considered in Part II, while tbp 
third Part contains a survey of the com- 
pany rate structure from 1052-3 to the 
prcscntday.followed by tables of Tax rates, 
rates of development rebate, etc. The 
Survey is compiled under the heads of 
Primary classification of companies, Gro- 
uping of companies for rale purposes, 
raidcncc of companies, factors govern- 
ing rebate, and withdrawal of rebate 
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The Appendices giving the different 
Schedules of articles of priority indus- 
tries, etc., and the Index are useful. 
The author- has collected all relevant 
material pertaining to the taxation of 
companies, and topics of vital interest 
have been appropriately grouped together. 
To appreciate the change, in the proper 
perspective, a brief historical background 
has been provided where necessary, and 
to the extent that is possible the law 
applicable to individual assessment years 
has been differentiated. In this task the 
author’s official experience has stood him 
in good stead. For sixteen years he was 
with the Income-Tax Department, when 
he had to deal with the income-tax assess- 
ments of limited companies; he is now 
working as Tax Adviser to the National 
and Grind! ays Bank Ltd. Dealing as it 
does with the provisions of interest to 
Companies, it should be useful to those 
who are too busy to undertake a compa- 
rative study of the various changes effec- 
ted from year to year. Tax-payers, tax- 
practitioners and those who are concerned 
with the assessment of limited Companies 
should find the book of considerable 
assistance. 

Publications like the one under review 
can necessarily be of assistance only 
during the currency of the Act and amend- 
ments they deal with, because taxation is 
subject to budgetary changes every year. 
The latest Union Budget leaves the struc- 
ture of company taxes more or less intact 
although it proposed to disallow enter- 
tainment and guesthouse allowances in the 
computation of total income for income 
tax purposes. But the Budget provisions 
for corporate taxation for 1969 came into 
force subsequent to the publication of 
this book. E.S.S. 


EQUALITY BY STATUTE; By Monroe 

Berger, University Book House. 15 U. B. 

Bungalow Road, Delhi 7. Revised Edition. 

1959. Pp. viii and 253. Price Rs. 3.50. 

The highly interesting story of the 
gradual removal of the many civil and 
political disabilities of the American 
Negro and his rehabilitation in the eye of 
the law to a position of equlity with the 
other citizens in the United States is the 
sum and substance of this absorbing 
volume. The concept of equality is at work 
in several activities of life — equality 
in employment opportunities, equal pro- 
tection of the laws, segregation and equa- 
lity in educational facilities, equality in 


the exercise of the franchise, equality in 
housing, equality in the use of transpor- 
tation facilities and equality in recrea- 
tional facilities. The author has high* 
lighted the crucial role that the U. S, 
Supreme Court has played in this process. 
He describes a succession of important 
judicial decisions which have earned for 
that institution an undying place in the 
constitution of that country. 

The fifth, fourteenth and fifteenth 
Amendments to the U. S. Constitution are 
relevant to the issues discussed in the 
pages of this volume. According to the 
fifth Amendment, “no person , . , , shall 
be deprived of life, liberty or property 
without due process of laws,” The 
fourteenth Amendment lays down that all 
persons born or nationalised in the U, S, 
... are citizens of the U. S. . . . No State 
shall make or enforce any law which 
shall abridge the privileges or immu- 
nities of citizens .... No State shall deny 
to any person the equal protection of the 
laws . . . and the fifteenth Amendment 
guarantees that the citizen’s right to vote 
shall not be denied or abridged on account 
of race or colour.” How far these judicial 
decisions have helped to uphold and 
amplify the principles and policies en- 
shrined in the Constitution has been exa- 
mined with critical insight by the 
author of the volume under review, and 
it is not without significance that he has 
given it the sub-title “The Revolution in 
civil rights.” 

The revised edition of 1969, the first 
edition having been printed so far back 
as 1952, devotes two chapters to the evo- 
lution of civil rights in the period prior 
to 1868 and to the subject of law and the 
control of prejudice and discrimination. 
In the fourth chapter is recounted the 
experience of New York State in reducing 
discrimination in employment, while 
chapters 2 and 3 are mainly concerned 
witli the Supreme Court’s role in buttres- 
sing the caste order in the period 1868- 
1936, and subsequently with that Court’s 
role in undermining the caste order in the 
period since 1937. Until about 1937 the 
Supreme Court buttressed laws which 
enforce separation, but, mindful of Ame- 
rica’s equalitarian doctrine, it joined 
hands with the legislatures in establishing 
the compromise of “separate but equal.” 
Since 1937, however, the Court has been 
telling the nation that the Negro must be 
treated in accordance with the professions 
of equality and justice which underlie the 
bHsic law of America. Its special position 
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in the U. S. Federal system has been of 
great help. It places it at the apex of a 
pyramid ;and farthest removed of all 
political agencies, it becomes most in- 
dependent of the pressure of public opi- 
nion in general and of speciCc group 
interests and gives it the greatest immu- 
nity from the influence of periodic elec- 
tions. In the last three decades it has 
considerably reshaped the basic law gov- 
erning the rights of Negroes in almost 
every aspect of social life, increased per- 
sonal liberty in political and cultural life, 
further protected persons accused of crime 
in facing the State apparatus ranged 
against them and started legislatures on 
the road to a more equitable system of 
apportioning representatives in these law 
making bodies. 

Beginning in the late 1930S the Supreme 
Court judicial decisions have. In a series 
of well-planned cases, educated the public 
regarding civil rights and removed legal 
obstacles fo equality of opportunity. This 
education has been through the inter- 
pretation of older statutes and the Consti. 
tution itself and the aiBrmation of the 
constitutionalily of such new State and 
federal legislation as has been enacted in 
recent years. All the evidence presented 
in this volume indicates tiiat law is a 
formidable means for the elimination of 
group discrimination and the establish- 
ment of Conditions ivhich discourage pre- 
judicial attitudes. Law’s potentialities for 
good are many. The legal machinery can 
be withdrawn from the support of dis- 
criminatory patterns. Law can withhold 
certain privileges from thediscrimination. 
It can put the Stale’s influence and power 
an ihe side of thosediscriminated against 
It can help to establish those conditions 
of social life whiclr encourage the free 
association of all groups on a level of 
equality. Often favourable laws herald 
the advent of advances in the status and 
welfare of groups which have been sub- 

i ’ect to discrimination. Finally, proper 
egal controls fortify the believers in fair 
play and weaken the position of those who 
discriminate. 

The volume we have been reviewing 
has a useful bibliography, list of cases 
and Index at the end. R.S.S. 


The INDIAN SUPREME COURT AND THE 
CONSTITUTION. By Mohammad Imam, 
B.A., LL.M. (Osm), Ph. D. (London). 
With a Foreword by the Hon’ble Mr. 
Justice M. Hidayatnllah; Eastern Book 
Co., 3) Lai Bagh, Lucknow, or Kashmere 
Gats, Dalhl, 1968. Pp. ixxvl and 571. 
Price. Bs. 30. 

In the book under review, which en. 
I^odies substantially the author’s thesis 
approved by the London University for 
•ts Doctorate degree, the author analyses 
the nature and significance of thekdiclal 
Process adopted by the Supreme Court of 
India in the construction of the Constitu- 
tion. Although a study of the cases de- 
cided by the Supreme Court interpreting 
•he Constitution, the cases of the United 
Stales and Australian and Canadian cons- 
titutional laws have also been brought 
Under focus. In the treatment of the judi- 
cial process, the development of constitu- 
tional law through the instrumentality of 
tfie Supreme Court has been placed in i(s 
historical selling, (eg), proceedings of 
•ho Constituent Assembly, Parliament, 
•he Joint Committees, and the Govern^ 
Q'lent of India Act, 1935. 

Tlie book has been divided Into three 
Parts. In the first part aro discussed the 
general features, complexities, and object 
of the Constitution which have presented 
Problems in the solution of which the 
Supreme Court had to set its judicial 
Process to work. It discusses the place 
that Ihe Supreme Court occupies in the 
^<;heme of the Constitution. The next 
^ chapters, in the second part, consider 
•he questions as to how far the Cons- 
titution is a document complete in itself, 
“Ow far the framers, intentions have been 
Unambiguously expressed and. .if not. to 
'yhat other sources one should look for 
Ijieir intention. They also examine whe- 
ther the future generations have a right to 
Understand the Constitution in any way 
•hey like as an agent to carry out their 
uesircs. These chapters try to show to 
Yhat extent history played a role in the 
development of the Constitution through 
•he Supreme Court, The author has tried 
ti> assess how far the Supreme Court has 
subjected its value preferences to the in- 
potions of the founders, and he examines 
'•ow far the Court is guided by the princi- 
ples of the constitutional laws of the US., 
Austrlia, Canada and England. Finally, 
lie has tried to evaluate the process of 
institutional interpretation through th« 
«jqireme Court under convenient topics, 
'nis process of constitutional interpret- 
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tion is never-ending, because social, 
economic and political values change 
perpetually and would require the Supreme- 
Court, says the author, to become "super- 
sensitive in changing the values ' of the 
constitution with the same pace as other 
values change.” This chapter, therefore, 
assesses the creative work of the Supreme 
Court in creating new values of its own 
in the context of the general scheme, as 
an institution of vital importance under 
the constitution to maintain equiibrium 
between constitutional Government, the 
liberties of the individual, and the wel- 
fare of the Community. Part III contains 
a re^appraisal of the judicial process, 
and considers to what extent the Supreme 
Court has adhered to principles as such 
and to what extent it has shifted from 
one principle to another. This analysis 
of the Supreme Court’s approach in the 
interpretation of the Constitution tells us 
what has been the nature of the iudicial 
process of the Supreme Court, what values 
emerge from them, which of its policies 
are. reflected in it, and what place it has 
carved for itself in the system of Gov- 
ernment under the Constitution. 

According to the Constitution there 
shall be a President of India in whom the 
Executive Power of the Union shall be 
vested, and there shall be a Council of 
Ministers collectively responsible to the 
House of the People to aid andtadvise the 
President in the exercise of his functions. 
There shall be a Parliament for the 
Union consisting of the President and the 
two Houses. There shall be a Supreme 
Court of India whose declaration of la%v 
shall be binding on all Courts within the 
territory of India, and all authorities, 
civil and judicial, shall act in its aid. 
Thus the three traditional organs of the 
State were created. Under Part III of the 
Constitution certain fundamental rights 
are guaranteed to the citizen, and he is 
empowered to move the Supreme Court 
for the enforcement of these rights by 
appropriate proceedings. 

In tins study of the judicial process of 
the Supreme Court, the case law method 
has been adopted. Most of the relevant 
decisions of the Supreme Court on cons- 
titutional law have been studied and 
analysed under each topic. The Court and 
its work are continuouly on the march, 
and its actual decisions have, therefore, 
been the starting premise of.this study. 
Frequent changes in the personnel of the 
Court and the creation of a wide area of 
conflicting reasoning and judgment, the 
author requests, may not have made his 


conclusions as accurate as it would other- 
wise have been possible. 

In an Appendix is given the text of the 
Constitution of India with its nine sche- 
dules, and a list of the several Chief 
Justices and judges who have been on the 
Bench is given in another appendix. A 
select bibliography table of cases and 
suject index are other useful features of 
this interesting piece of research. 

R.S.S. 


COMMENTARIES ON THE INDIAN EYI- 
DENCE ACT. 1872: By Y. B. Eaju, M. A,. 
I. C. B., Judge, Gujarat High Court. Yol. I 
Secs 1—92) Eastern Book Company, 35 
Lalbagh, Lucknow, or, Kashmere Gate, 
Delhi. 3rd Edition. 1969. Pp. viii & 1056. 
Price. Rs. 60 per set. 

Here is a welcome attempt to explain 
in a lucid and simple manner the princi- 
ples of evidence in such a way that the 
law on any point can be ascertained 
quickly, the Evidence Act being a difiBcult 
branch of the Law of Procedure, The 
book is divided into two Parts, the 1st Part 
dealing with the relevancy of facts, under 
various heads such as statement by per- 
sons who cannot be called as witnesses, 
statements made under special circum- 
stances, How much of a statement is to 
be proved, judgments of courts when 
relevant, opinions of third persons, and 
character, when relevant , Part II is devo- 
ted to the subject of proof, with separate 
chapter titles for facts which need not be 
proved, oral evidence, documentary evi- 
dence, public documents and presump- 
tions as to documents. The difl’erent 
sections in the 2nd chapter cover the rele- 
vancy of facts enabling a court to deter- 
mine the amount in suits for damages, 
and when right or custom ;is in question 
or when they hear on the question whether 
an act was accidental or intentional. 
The relevancy is discussed then of state- 
ment made by a person who is dead or 
cannot be found, or made in a v.'ill or 
deed. Entries in books of account, in 
public records and statements in law books 
are relevant. The opinions of experts 
in law, science and the arts are relevant. 
In civil cases character to prove conduct 
imputed is irrelevant, but in criminal 
cases previous good character is relevant. 

As regards proof, the Court has to 
take judicial notice of facts which are 
grouped under 13 heads and none of th^e 
need be proved, and all facts, except the 
contents of documents may be proved 
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by oral evidence, which should in all 
cases be direct. Documents are public or 
private; public documents are those for- 
ming the acts or records of the sovereign 
authority, official bodies or tribunals, 
public officers, and public records of a 
State of private documents. All others 
are private documents. The text of the 
Evidence Act is given sectionwise, and 
each section is followed by detailed 
synopses, commentary, notes and illus- 
trations. where necessary. 

The present Edition has undergone 
complete revision and up-to date case 
law has been incorporated. The author’s 
vie^vs on several points have been suppor- 
ted with original and convincing reasons. 
Hehas included explanations and com- 
ments of his own on Sections 3. 11. 13. 24, 
27, 30, 42, 74, SO, 91, etc., as well as rele- 
vant extract from various judgments. In 
at least two instances the author’s views 
have been endorsed by the Supreme Court, 
e.g., his view that the evidence of identi- 
fication parades held by the Police in the 
course of investigation is both tnadmis- 
sible and irrelevant, and that the Privy 
Council’s decision that in the Indian 
Evidence Act it would not be inconsis- 
tent with the natural use of language to 
construe a confession as a "statement by 
an accused suggesting the inference that 
he committed the crime” Is wrong. There 
have been important changes in case-law 
in 1933, 1934 & 1935, which have been 
dealt with in the commentary; it includes 
also cases, Indian & English, not reported 
in any other commentary. A good com- 
mentary must be exhaustive, as well as 
clear and useful, and the exposition of 
(he law should be such that it should be 
possible to ascertain the law on any point 
unequivocally and quickly, and mem- 
bers of the legal profession will find that 
(his volume admirably fills the bill. 

‘‘Sections 1—192" on the shoulder of 
the binding is a mistake. R.S.S. 


THE WEST BEKGAIi PREMISES TEH- 
ANCY ACT. 1956 by Nirmal Kumar Roy, 
£1. A., hh. B., Advocate. 8. C. Sarkar & 
Sons Private Ltd., 1-C College Square, 
Calcutta 12. 2nd Edition, 1{62, Pp. xzxil 
and 356, Price. Rs. 13. 

Whether Bombay or Calcutta is the first 
city in India may admit of argument, but 
there can be no denying the fact that 
Calcutta is purhaps far ahead of the other 
cities in India in respect of population. 


It is a large centre of industrial activity 
and there is always a large rush of people 
in search of employment, with a resultant 
shortage of accommodation. This shoitap 
has become chronic in Calcutta and the 
districts, leading to all sorts of undesir- 
able practices by the landlord or the 
tenant. To stop them a series of legis- 
lative measures was enacted. In West 
Bengal the Calcutta Rent Act of 1920 was 
the starting point of rent control legis- 
lation, and this was in force for 7 years, 
after which it died a natural death. It 
defined ‘premises’ as a building or hut 
"let separately for residential, charitable, 
educational or public purpose, or for the 
purposes of a shop or an office". After the 
second World War there was a series of 
enactments in Bengal culminating with 
the West Bengal Premises Tenancy Act, 
1936. 

The main provisions of this Act, which 
provide for the regulation of certain 
incidents of tenancy of premises in the 
city of Calcutta and some other areas of 
West Bengal, include s fixation of fair 
rent ; provisions under which such rent 
may be increased or revised ; protection 
of tenants against arbitrary eviction } the 
conditions under which the landlord is 
entitl^ to recover possession ; restriction 
on sub-letting or assignment ; position of 
sub-tenants, and when a tenant is entitled 
to restoration and compensation. The 
main objects of the Act are to give the 
tenant ‘fair rent and a status of Irremova- 
bility, and it aims at preventing landlords 
from increasing rents bv more than a wr- 
milted amount above a basic figure called 
•fair rent,' and conferring on them secu- 
rity of tenure by preventing the landlords 
from evicting the tenants without an 
order of the Court ; it also forbids a Court 
to make an order for possession in favour 
of landlords except on certain specified 
grounds. _ , . . t. 

'There are seven chapters in Ibis book, 
which include those on provisions regard- 
ing rent, suits and proce^ings for fic- 
tion, deposit of rent, appointment of Con- 
troller and other officers, their powers and 
functions, ' appeal, revision and review, 
and penalties. The different sections are 
suitably grouped under each chapter 
accompanied by suitable and satisfying 
notes. In this second edition of the book, 
the provisions of the 1985 Amendment 
Act and of the President’s Amendment 
Act 1963 have been duly incorporate in 
the relevant sections. In view of tn« 
amended provisions, many judicial cie - 
sions on S. 17 have been rendered nug * 
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tory, and these have been omitted from 
this edition. The book, we learn, has 
been thoroughly re vised and brought up to- 
date, by incorporating and analysing the 
large number of judicial decisions that 
have been pronounced since the first edi- 
tion was published. 

Towards the end of the book are repro- 
duced the texts of the West Bengal Pre. 
raises Tenancy Rules, 1956, the West 
Bengal Premises Rent Control (Temporary 
Provisions) Act,. 1950 and the West Ben- 
gal Premises Rent Control Rules, 1950. 
The value of the book has been enhanced 
by a useful Table of Cases and Index. The 
Rent Act legislation is a remedial measure 
in nature and its main purpose is to pre- 
vent the landlord from exacting higher 
sums of money from the tenant in addition 
to the permitted or fair rent. As a corol- 
lary. it inevitably leads to the granting of 
security of tenure to the tenant. To both, 
therefore, as well as to the practising 
lawyer, the publication should be of 
practical assistance. R.S.S. 


JUSTICE IN INDIA. By Govind Das, 
M.A.i Bar-at-Law, N, M. Tripathi Pri- 
vate Ltd., 16^ Samaldas Marg, Bombay 2, 
Pp. 197. Price, Ea. 20. 

“Can an Indian be arrested without 
any trial in his country ? Can the Execu- 
tive drive him out of his house ? Is the 
policeman feared most in the slums? 
Does the law aid the strong and the 
aggressive? Does it mumble for the 
failing and the weak ? Does the law 
guarantee security, freedom and pro- 
gress?” — These are among the several 
questions posed by the author in the 
volume under review. There are laws in 
India, he concedes, any number of them, 
but Justice ? He answers in his own 
style in the pages of this book. It con- 
tains three parts, ‘Past,’ ‘Present,’ and 
‘Future.’ The ‘Past’ contains a rapid 
survey of various • concepts of justice in- 
cluding the Indian; the existing problems 
of law and justice in the Indian context 
in the last two decades are dealt with in 
the ‘present; and the ‘future’ contains 
attempted solutions. The earlier chapters 
deal with the different theories of law 
and justice and the agencies administer- 
ing them among , the ancient Greeks and 
Romans, in the mediaeval ages, in Chris- 
tianity, in Islam and Hindiusm at diffe- 
rent periods in history. 

It was after the great Indian mutiny 


of 1857 that many of the British systems of 
law were introduced into India, but, 
during the British days, the Indian legal 
system functioned without the native 
spirit, and today the prevailing tem- 
per has not succeeded in formulating 
a categorial philosophy of law. An at- 
tempt to inject a lively spirit into the 
laws resulted in the enactment of the 
Constitution of India, whose “Directive 
Principles” sought to introduce a social 
order in which justice, social, economic 
and political, shall inform all the institu- 
tions of national life. These principles 
were considered fundamental in the 
governance of the country, but a subse- 
quent paragraph said that these “Direc- 
tive Principles” were not enforceable by 
a Court, and the Supreme Court has 
considered them as merely “subserving, 
and not over-riding” the Constitution! 
But it is feared that the ever-increasing 
power of the Executive coupled with the 
ever-contracting power of the Judiciary 
might upset the delicate balance on which 
the Indian legal structure rests. The 
Courts, adds the author, must contrive 
means to exercise the fullest control over 
the administrative actions of the Execu- 
tive and the limitations on the power of 
judicial review of executive actions should 
be relaxed. The author refers appreciati- 
vely to the adverse comments of the Ford 
Foundation Specialist on the system of 
legal education obtaining in the country 
and considers that it is high time we 
stopped deluding ourselves with all sort 
of fanciful notions about the qualifica- 
tions and attainment desirable for mem- 
bers of the judiciary. 

In the third Part the author deals 
with Roscoe Pound’s concept of “social 
engineering,” into which he has contrived 
to squeeze the entire scheme of legal pro- 
cess. But the author would seem to 
think that in an under-developed society 
like that of India, “humane order with 
safety for the failure, since every failure 
does not imply fault,” should be the task of 
social promotion, and not mere social 
engineering. Dealing with the doctrine 
of countervailing power, in a juristic sense, 
says the author, different institutions 
should be given freedom to lead their own 
effective lives. On occasions when a 
shhse of injustice is caused, or justice is 
threatened, or liberty is in peril, the 
judiciary should tackle the situation and 
avert the feared eventuality. The Supreme 
Court of India seems to have inaugurated 
this process in its epoch-making judgment 
in the Golak Nath case. It said that Parlia- 
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iiienthad no povver.lo take away or abridge 
any oE the Eundamenlal rights guaranteed 
bv the Constitution by way oE constitu- 
tional amendments. However, consider- 
inn the great social and economic changes 
that had been eEfecled on the basis ol 
such laws and having reg^d to the la- 
quirements oE justice, the Court limited 
H)e effect oE the judgment to future 
legislation only. 

There is no justice in India and 
no one is playing the game fairly” de- 
plores the author. India needs for the 
success of its legal system full-employ- 
ment and a modicum of social secu- 
rity It needs reaffirmation of the norms 
and values in the community which have 
had a record of past success. Among the 
suggestions made by the author are-, the 


Since the inception of the Supreme 
Court in 1950 the exercise of its powers 
of authoritative interpretation has made 
aheavy impact on all branches of criminal 
law. and a comprehensive reference book, 
like the one under review, containing all 
its decisions on the entire range of crimi. 
nal law. was becoming necessary in order 
to meet the needs of judges and lawyers. 
The first Volume contains four Parts, one 
each for the Decisions of the Supreme 
Court on constitutional pnncipks appli- 
cable to criminal law, the Penal Code, the 
Law of Evidence, and the Code of Crim^i- 
nal Procedure. The Constitution is the 
Paramount Law which has laid down a 
scheme of Government under which a 
balance has been struck between the 
rights and Ereedoms of the citizen and the 
Stale’s power of social control, and a 


succeslions made by the autliot are-, me rule's power or “‘i; ' 

decentralisation of the seats oE power, the study of the basic principles the con- 
enthronement of the judiciary with elFec- stitution is necessary if there is to be any 
tive authority and jurisdiction; use of thorough understanding of criminal law. 
luitabk Sage tor law with drastic wl.ile all the relevaiit articles are given, 
^orientation oi legal education; re. ,he difference between the Indian and 
en.tinn ol the statutes based upon the American Constitutions and the Scheme 
idS norms oi the community; the pin- oi governance under the constitution are 
Sr ehSice oi the judges as agents for alsS touched upon._ The Second Parl^deals 
implementing justice, andtheenunciatlon 
oi a positive philosophy oi law. h ere 
amendments oi statutes would be futile. 

tVhatiVwanled is a thorough revaluation Offences ol liriuery anu v-orruprim.. 
nr n fundamental revolution "whereby against toe State art! Public Servants, 
right and wrong shall bo enunciated, em. Olleeccs against Ileligion and Human 
nffis^ed ami eniorced in society, and Life.Thelt. Misappropriation. Cheating. 
Fnnnomi'c progress or prosperity wiH be Trespass andollcncosrelatingto marriage. 

In the next Part, on the Law oF lividence, 
the heads cover, among other things. 
Rules, as to relcrvancy of facts. Oral evi- 
dence, Documentary evidence. Burden of 
Proof, and the Law as to Dying declara- 
tions. Special importance has been given 
to the Law as to Circumstantial evidence, 
the Law as to Confessions, the Law as to 


also louciieu ui'uii. iiic .pcwKtiu u.w-.- 
with the Penal Code under the headSj_in- 
ler alia, of Punishment or Sentence, CrU 
minal Conspiracy, Unlawful Assembly, 
Offences of Bribery and Corruption, 


Lonomic progress or prosperity will 
a mere consequential bye-product. Even 
thechangeinouT political masters does not 
guarantee the automatic prevalence ol 
iustice. which can be made possible only 
through prescribed endeavours ol a lunda- 
mental character. 

This is a thought-proyoking book on 


Ibis is a --- ,iie as lu — 

the drawbacks and deficiencjcs ol the SuIBciency and Corrobation, and the Law 
rnlinc concept of law and justice ana ol as to the effect of contravention of man- 
‘y* ° !.. 5„ nt ItiPir flilminis. .!_* _.1 t Ihp C.TX. 


ruling coimci/i. u . , 

the agencies in charge of their adminis- 
tration. An inde.x and table of cases 
would have been useful features o! the 
volume. 


the supreme court on criminal 

LAW : By J. K. Soonawala, B. A. LL, B., 
Attomsy-at-law, Bombay High Court. 
Second Edition. 1938; By Y. D. Kayak. 
B Sc.,LL. H-t Advocata High Court, 
Bombay. Yol. 1, Pp. CXXXXI and 1156. 
Yol. II. Pp. CXYIII and 1157 to 1938. 
H. H. Tripathi Private Ltd., Princess 
Street, Bombay 2, Price per set. Bs. £0. 


datory rules of procedure under the Cri- 
minal P. C., subjects on which the Law is 
believed to have crystallised as a result 
of the Supreme Court decisions. ' 

The Second Volume deals with Appeals 
to the Supreme Court, all oilier criminal 
enactments, and the interpretation of cri- 
minal statutes. Alter briefly'divelling on 
the criminal appellate jurisdiction of Hie 
Supreme Court 'and appeals on Constitu- 
tioaal issues, this Part is devoted to the 
Court’s power of intervention on ques- 
tions of fact and questions of law, 
points raised for the first time, andth 
binding character of its decisions, print • 
pies governing the issue of a certifacat 
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under Art. 134, and the the Court’s discre- 
tion in the matter of sentence or order. 
In the sixth Part all the other criminal 
laws have been dealt with under head- 
ings such as Bribery and Corruption. Pre- 
ventive Detention, Public Safely and 
Public Order, Contempt of Court. Prohi. 
bition and Excise, Customs and Import 
Control, Rent Control, Work in factories 
and Shops. Municipalities and Local 
Bodies, Industrial Disputes, Motor Vehi- 
cles and a host of other laws under a com- 
prehensive “Miscellaneous and General” 
Section, in the final Part have been 
brought together a large number of prin- 
ciples on the interpretation of criminal 
statutes laid down by the Court, and they 
cover basic rules of construction, use of 
ancillary aids, and the effect of the repeal 
or expiry of a statute. 

It is noteworthy that the exhausive con- 
tents include every heading in the Book, 
and a chronological and comparative in- 
dex and alphabetical index, w ith the page 
numbers of each case in the text, are also 
given. When an authority on a particular 
subject is sought for, the reader has to re- 
fer to the contents and trace the appro- 
priate heading and then to look up the 
same heading in the body of the text 
where all the cases relating to that subject 
are grouped together, with their serial 
numbers indicating their citations in the 
Law Reports. This combined use of Text, 
Contents and Index should facilitate easy 
and quick reference, and Mr. Soonawala’s 
novel method of arranging the subject- 
matter distinguishes' it from other books 
on the subject. In an Appendix in the 
second volume are given the decisions of 
the Privy Council and the Federal Court 
on Criminal Law between 1900 and 1950. 
Altogether a laudable effort to present in 
an easily assemblable form the continuity 
and development of interpretation on 
each subject in sussessive judgments of 
the Court. 

The first edition of this book appeared 
in 1961, but the author did not live to see 
the present edition out. Although he sud- 
denly passed: away in 1965, he had prepa- 
red the manuscript of this edition^bring- 
ing the case-law upto June 1965, and 
Mr. Nayak was entrusted with the work 
of bringing it out by adding caje-Iaw up- 
to December 1967, which appears as a 
supplement at the end of the second 
volume. ;• R.S.S, 


THE HONOURABLE COURT (A HISTORY 

OF THE UNITED STATES SUPREME 

COURT), By Leo Praffer, let Indian Print 

19S9, Academic International, Calcutta 9, 

Pp. 571, Price, Rs. 10. 

Has the Supreme Court of the United 
States been a handmaid of capitalist ex- 
ploitation ? Has it served as an inslru- 
ment of Communist machinations ? Is it 
necessary to enact measures to curb its 
power ? Or, has it fulfilled the hopes 
entertained by John Marshall, the grea- 
test of the Supreme Court Chief Justices 
who moulded the destinies of the Court 
over the first three decades of the 19th 
Cenlury ? Marshall hoped that the Court 
would be capable of withstanding the 
shifts of popular passions and of chan- 
ging the patterns of the nation on healthy 
lines. How far these hopes have been 
vindicated have been vividly and graphi- 
cally brought out by the author’s masterly 
survey of the developments which have 
made the Court the unquestioned guar- 
dian of the Constitution ; the survey is 
based on the epoch-making decisions of a 
succession of distinguished judges who 
have adorned the Court. He describes the 
great personalities and landmark decisions 
of the Court’s history. He points out how 
the Court has become the agency most 
committed to and effective in the partici- 
pation of American democracy. 

When the average American, says the 
author, thinks of the Supreme Court, it is 
in terms of decisions outlawing racial 
segregation in the public schools or de- 
claring unconstitutional gerrymandering 
in favour of rural over urban voters. 
They are constitutional law decisions 
which invoke the superior authority of 
the Constitution to check action by the 
Legislature. The uniqueness of the Sup- 
reme Court as a judicial tribunal is to be 
found in these decisions. In major politi- 
cal economic and social cases, the Sup- 
reme Court’s power to interpret the acts 
of the Legislature can be an extremely 
effective instrument, as effective as veto- 
ing a law by declaring it unconstitutional. 
Practically it makes little difference whe- 
ther the Supreme Court declares a parti- 
cular law unconstitutional or interprets it 
in such a way as to deprive it of its vital 
force. 

There has at the same time been a 
series of . judicial decisions which exalted 
what is known as the “due process clause” 
as a means of asserting power to pass 
judgment on industrial and commercial 
measures adopted by the legislative arm 
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of Government. Under the doctrine of 
the “due process of law" the American 
Supreme Court assumed and exercised 
powers, as the ultimate judicial authority, 
in testing whether in cases before it the 
Executive Or Legislature conformed to 
certain fundamental principles of right 
and justice within the ambit of the 
American Constitution. The Supreme 
Court in India, although the ultimate 
interpreter of the Constitution and the 
final protector of the Citizen’s funda. 
mental rights guaranteed under the Con- 
stitution, has not been able until the 10th 
February 1970, to widen the scope to 
mould the “concept of justice" in contrast 
with the American analogy. But this gap 
has to an extent been bridged by the 
latest decision of the Court in striking 
down the Bank Nationalisation Act as 
unconstitutional. In doing so, it set a new 
principle for Court adjudication on 
lundaznental right cases, abandoning a 
principle enunciated by Mr. justice 
kania in 19S0 in a case in which the 
Marxist leader Mr. A. K. Gopalan, chaU 
lenged his preventive detention. This de. 
cision has now been rejected as being 
based on the theory that in protecUi^ the 
fundamental rights of citizens the Court 
need consider only “the object and form" 
of the State action and should ignore the 
effect of the laws on the fundamental 
rights of the individuals in general. 

Dealing with the American Supieme 
Court, the author of the present volume 
poses a three-fold paradox. A high judi- 
cial tribunal, acting within judicial cus. 
toms and using judicial instruments, 
exercises important political andlegisla. 
live functions. In doing so it makes ene. 
mies in high places but escapes any 


effective attack upon its status or poweis. 
All other agencies of Government accept 
these political and legislative decisions 
though the Court has absolutely no wea- 
pon to employ to enforce compliance. 
How is this triple paradox explained?” 
“Where”, asks the author, “does one find 
the solution for the riddle of a Court that 
exercises political power , , . and yet has 
no means" to defend its power if it was 
seriously challenged ? How does the Court 
enjoy, though it has been continually 
making enemies, such a high pre. 
stige ? The answers to these are to be 
found in the life history of the Court, 
which the book under revision presents. 
This life history is examined against the 
political, social and economic back- 
ground which gave rise to its major deci- 
sions and which in turn svas vitally 
affected by these decisions. At the same 
time due consideration is given to the 
influence upon the Court's evolution of 
Titans inside and outside the Court like 
Jefferson. Marshall, Holmes, Franklin 
Roosevelt, Warren, etc. 

Index of cases cited. Selected biblio- 
graphy and general index are useful fea- 
tures of the book. , 

The author. Mr. Leo rreffer, is a con- 
stituiioaal lawyer of reputation In 
America and is a noted authority on 
religious liberty and Church.State issues. 
A Javier before the United Slates Sup- 
reme Court, he has written several well 
known books like "Church. Slate and 
Freedom,””The Liberties of an American" 
and “Creeds in competition”. At present 
he is Professor of Political Science and 
Chairman of the department at Long 
Island University. New York. 
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viz., June 3, 1957 by the appellants’ coun- 
sel, and it is after such a fairly exhaus- 
tive consideration of the objections of the 
appellants, the demand notice Exhibit A 
and the materials on record, that the Col- 
lector passed the order Exhibit Q. In 
fact, as already mentioned, it is not as if 
the Collector merely confirmed the de- 
mand under Exhibit A in toto. On the 
other hand, he modified it in favour of 
the appellant to some extent. It is such 
an exhaustive order passed by the Col- 
lector — Exhibit Q — that was the sub- 
ject of consideration in the first instance, 
by the Central Board of Revenue, in 
Exhibit T, and later, by the Central (^v- 
emment, in Ediibit V. Under those cir- 
cumstances, we are not inclined to ac- 
cept the contention of the learned counsel 
for the appellant that the orders — Exhi- 
bits T and V — require to be interfered 
with. 

16. The further grievance placed be- 
fore us by the learned Coimsel on behalf 
of the appellant is that before the High 
Court various objections had been raised 
in the writ petition regarding the maimer 
in which the inspection was done by the 
Deputy Superintendent and none of these 
matters had been considered by the High 
Court. To a direct question put by u^ 
as to whedier all the points referred to 
in para 33 of the ivrit petition were really 
ar^ed before the High Court, the coun- 
sel quite fairly stated diat he has no in- 
structions to say that these points were as 
a matter of fact pressed before the High 
Court. 

17. The counsel further urged that 
no opportunity had been given to cross- 
examine the Deputy Superintendent of 
Central Excise nor was a copy of his re- 
port made available to the appellants. 
The inspection was done wiuiout the 
knowledge of the appellants and %vithout 
notice to them and Khuda Bux was not 
authorised to represent them at the time 
ihe inspection was conducted by the 
Deputy Superintendent. We are not in- 
dmed to accept these contentions of the 
learned coimsel. So far as we could see, 
the appellant . had made no grievance 
before ftie Collector of Central Excise 
that they should be allowed to examine 
witnesses nor did they urge that a copy 
of ftie report of the Deputy Superinten- 
dent had not been made available to 
them. They did not make any request 
for cross-examining the Deputy Superin- 
tendent of Centrd Excise. In view of 
all these cdrcumstances, in our opinion 
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the Hi^ Court was justified in holding 
that the appellants had a proper opportu- 
nity of contesting the demand made by 
the department and that there had been 
no failure of natural justice in the pro- 
ceedings conducted by the respondents. 

18. A further grievance was made by 
the learned counsel for the appellants that 
ihe order — Exhibit N — dated Febru- 
ary 6, 1958, passed by the Collector of 
Central Excise, was illegal and contrary 
to the proviso to sub-section (1) of Sec- 
tion 35 of the Act. According to the 
learned Counsel, the Assistant Collector, 
by his order Eidubit M, had condoned 
the losses by a certain percentage in res- 
pect of five lots whereas the order of re- 
mand for a de novo adjudication passed 
by the Collector under Exhibit N will 
have the result of depriving the appel- 
lants of the favourable directions obtain- 
ed by them under Exhibit N and &eir 
liability would be enhanced. That is, 
according to the appellants, tte order of 
remand. Exhibit N, passed by the Col- 
lector, will have the effect of subjecting 
them to a greater penalty than has been 
adjudged imder tibe original order of the 
Assistant Collector, Exhibit M. We are 
not inclined to accept this contention of 
the appellant Section 85 deals with ap- 
peals and sub-section (1) gives a right of 
appeal to an aggrieved party against any 
decision or order passed ‘'by officers under 
the Act and the Rules giving power to 
the appellate authority that such autho- 
rity or officer may thereupon make such 
further inquiry and pass such order as 
he thinks fit, confirming, altering or an- 
nulling the decision or order appealed 
against, provided that no such order in 
appeal shall have the effect of subjecting 
any person to any greater confiscation or 
penally lhan has been adjudged against 
him in the original decision or order. 
The fallacy underlying ftie contention of 
the learned counsel is the assumption that 
the consequence of the order of the Col- 
lector will be to subject the appellants to 
a greater penalty for which, in our opi- 
nion, there is no basis, as is seen from 
Section 35. What the Collector has done 
in this case is to give the appellants an 
opportunity of satisfying, if they can, the 
authority concerned that there was no 
justification for Ihe issue of the two 
notices, Ediibits K and L under R. 223-A. 
The order does nothing more than this. 

If the appellants are able to satisfy the 
authority properly, the result may even 
be that no action wiH be taken under 
Rule 22S-A. 
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19. Lastly, It was feebly urged that 
there was a conflict between the orders 
of the Collector, Exhibit Q dated Mardi 
3, 1958 and Exhibit N, dated February 6, 
1938. In our opinion, there Is no scope 
for any conflict because the two orders 
relate to different types of proceedings 
initiated against the appellants. 

20. The result is that the appeal foils 
and is dismissed with costs. 

Appeal dismissed. 


Am 1970 SUPREME COURT 802 
(V 57 C 170) 

(From: Punjab) 

J. C, SHAH AND K. S. HEGDE, JJ 
Sm. Gunwant Kaur and others, Appel- 
lants V. Municipal Committee, Bhatinda 
and others. Respondents. 

Civil Appeal No. 1337 of 1969, D/- 4- 
12-1969. 

(A) Land Acquisillorx Act (1891), Seo* 
tions 4, 6 and 5A and 17 (4) — Notifica- 
tion seeking to acquire certain land 
without demarcation — Objections 
alleging that notification did not show 
correct demarcation and that different 
landholders had no opportunity to (Se 
objections Collectors order stating 
tliat collector was salisfled that land 
demarcated corresponded to the urea 
notifled — Order under Section 17 (4) 
not passed — Writ petition dismissed io 
limine on ground that High Court could 
not go into disputed question of fact ^ 
Order held, was bad — Decision of Pun- 
jab H. C., Reversed. 

Where no order under Section 17 (4) 
is issued by the Government ol Punjdi, 
the owners of the lands are entitled to 
be heard on the question whether their 
lands or any land in the locality should 
be acquired for the purpose for which 
it is intended to bo acquired. As tho 
collector is to make an offer of compen- 
sation petitioners are entitled to challenge 
the correctness of the collector's opinion. 
The jurisdiction of the Collector depends 
upon the issue of a valid notification 
and the mere fact that tlie Collector is 
satisfied that the true area of land demar- 
cated corresponds to the area notified 

whatever tliat expression may mean does 

not prevent the osvncrs of the lands from 
contending before the High Court diat 
they had no opportunity of making their 
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lepresentations under Section 5A of the 
Act and of satisfying the Collector that 
their lands should not be acquired. Deci- 
sion of Punjab Hi^ Court, Reversed. 

(Paras 10 and 11) 
(B) Constitution of India, Articles 220 
fu?d 227 — - Disputed questions of fact can 
he determined. 

The High Court is not deprived of Its 
Jorisdictlon to entertain a petition under 
Article 226 merely because In consider^ 
tog the petitioners right to relief ques- 
tions of fact may fall to be determined. 
In a petition under Article 226 the High 
Court has jurisdiction to try issues both 
of fact and law. Exercise of the jurisdic- 
tion, though discretionary tho discretion 
must bo exercised on sound judicial 
principles. Wlien the petition raises com- 
plex question of fact which may require 
oral evidence to bo token and tho High 
Court may decline to try a petition. 

(Para 14) 

(O Constihilton of Ridin, Article 220 
^ Dismissal of petition in Bmino ~ Con- 
^denition. 

Rejection of a petition In limino will 
normally be Justified, whero tlie High 
Court is of the view that the petition is 
frivolous or because of tho nature of tho 
claim made, dispute sought to bo agitated, 
or that the petition agairut tho party 
against whom relief is Saimed, the peti- 
tion is not maintainable or that the dfs- 
ute raised thereby Is such that it would 
e inappropriate to try it in the writ 
jurisdiction or for analogous reasons. 

(Para 14) 

The Judgment of the Court was deli- 
vered by 

SIIAII, J.; This Is an appeal against the 
Judgment of tho High Court of Punjab 
^smisstng in limino a petition filed by 
the Ihreo appellants in this appeal. 

2. The third appellant purchased from' 
one Ilari Ram a plot of land approximate* 
Jy 500 sq. yds. at Bhatinda and applied 
on August 4, 19C0 for permission of tho 
Joed Municipd Committee to construct 
a house on that plot of land. Sanction 
was granted on August 10, 1960, and tho 
thiro appellant constructed a residential 
building on the land. The first appellant 
dso purchased 500 sq. yds. from Hari 
Ram on April 4, 1901 and submitted an 
application with plans to tho Municipal 
Committee for constructing a house. TJio 
application was granted on August 
0, 1063. Tho second appellant purrfiased 
a plot measuring 268 3/4 sq yds. on 
November 5, 1062 adjacent to tho land 
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purcbased by the first appellant from one 
(Tarsem Singh who in his turn had pur- 
chased it from Hari Ram. He also ap- 
plied for constructing a structure and 
that was sanctioned by the local Muni- 
cipal Committee on August 9, 1963. 

3. A notification had been issued by 
the State Government of Punjab under 
Section 4 of die Land Acquisition Act on 
Jime 26, 1959 declaring ihat land speci- 
fied in the Schedule to the notification 
was needed for a public purpose i. e., 
for construction of Mall Road leading 
fixma the Railway Station Bhatinda to the 
Main Road known as Gom'ana-Bhatinda 
Road. In the schedule to the notification 
the land was described as Ehasra No. 
2030 and 11 sets of persons were shown 
as owners of different pieces of land. 
The aggregate area of the land likely to 
be needed was sho\vn as 15 bighas and 5 
biswas, and Hari Ram was showm as owner 
of two pieces out of the land. By an 
amendment of the notification published 
on July 31, 1959, the holding of Hari Ram 
y^as shown in the aggregate as 8 bighas 
and 15 biswas. A notification under Sec- 
tion 6 of the Land Acquisition Act declar- 
ing that the lands were needed for a 
piiblic purpose was issued on January 6, 
1960 and published on January 15, 1960. 
:The Schedule to the notification was in 
the same form as it was originally publi- 
shed in the notification imder Section 4 
and modified on July 3L 1959. It was 
recited in paragraph 3 of the notification 
jdiat the plans of the land may be in- 
spected in the office of the Bhatinda Dis- 
trict and of the Municipal Committee, 
Bhatinda. 

4. In the view of the Mimicipality of 
Bhatinda the demarcation of tlie land ac- 
cording to die plan published Avith the 
notification imder Section 6 did not tally 
with the situation on die site. The matter 
was accordingly referred to the Public 
Works Department of the State. Later 
the Municipal Committee resolved to re- 
duce the vndth of the road which was 
originally intended to be 100 feet to 60 
feet. On February 15, 1965, die Municipal 
Committee resolved to abandon the 
scheme for it appeared to the Municipal 
Committee diat even ivith the reduced 
width of 60 feet certain Municipal in- 
stallations and lands used for pubh'c 
purposes were likely to be included in 
that road width. There was correspon- 
dence between the Municipal Committee 
and the local Government under 
which the alignment of the road was 
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sought to be modified. The Government 
of Punjab, however, insisted that the 
Municipal Committee should proceed 
ivith die acquisition and directed the 
Collector to issue die requisite notices and 
to make his award of compensation. 

5. The appellants then filed a writ 
petition in the High Court of Punjab on 
December 16, 1968, alleging that the sub- 
stance of the notification imder Section 4 
and its corrigendum was not published in 
the locality by the Collector; that the 
proposed land which was sought to be 
acquired for the Mall Road was not 
demarcated at site under Section 4 (2) of 
the Act; that the procedure laid down in 
S. 3-A of the Act was not followed; that 
the notification was vague and since the 
land sought to be acquired was not fully 
described in the notification, the interest- 
ed persons could not file their objections 
against the requisition; that Khasra No. 
2030 was a very large plot of land con- 
sisting of several building plots which 
were aU part of the main Khasra No, 2030 
and the original owners of this field 
number had divided this field into seve- 
ral abadi plots and had sold them to dif- 
ferent persons before the notificafa'on and 
tmless the portions of Khasra No, 2030 
sought to be acquired were specified by 
the mere reference to certain areas there- 
of the owners could not be deemed to 
have intimation that their plots were to 
be acquired; and that the notification 
issued by the Government under Sec. 6 
and the plan accompanying thereto did 
not tally with the ah'gnment of the road 
as originally intended to be laid or sub- 
sequently modified by the Municipal 
Committee, 

6. The Hi^ Court of Pimjab dismiss- 
ed the petition in limine. The High 
Court observed: 

"The grievance of the petitioner’s com- 
plaint is that the area now sought to be 
taken possession of was not included in 
the acquisition notification of 1959, In 
the elaborate order of the Collector the 
condition is, *T am satisfied that the true 
area of land demarcated corresponds to 
the area notified and that it has been 
demarcated on the ground with as much 
accuracy as was reasonably possible,” 
This Court cannot determine diluted 
question of fact and this petition is dis- 
missed accordingly”. 

With certificate granted by the Hi^ 
Court the petitioners have appealed to 
this Court. 
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7. The notification under Section 4 is 
the foundation of a proceeding for acqui- 
sition of land- In ^e present case the 
notification under Section 4 did not set 
out wi& precision the parts of Khasra 
No. 2030 Delonging to different owners 
sought to be acquired. The notification 
merely set out the areas intended to be 
acquired out of Khasra No. 2030 but the 
location of the areas under Khasra No* 
2030 could not thereby be ascertained- 
No plans demarcating the laud to be ac- 
quired were published or made available 
to the owners of the land. 


8. The contentioa of the appeDanfs is 
that they had no opportunity to avafl 
themselves of their statutory right to ob- 
ject to the proposed acquisition under 
Section 6A of the Land Acquisition Act 
and on that account the proceedings for 
acquisition are ultra vires. 


0. Section 4 of the Land Acquisition' 
Act does not expressly require the Col- 
lector to publish or mdee avaflable the 
plans of the lands intended to be notified 
to the owners of the lands. But the ao> 
miirlng authority is bound to publish suf- 
ficient Infonnanon giving due notice to 
the owners of the lands that their pro- 
perties are Intended to be compulsorily 
acquired- Under Section 4 (1) the ap- 
propriate Govenmient being or the opi- 
nion that land in any locuity is needed 
or is likely to be needed for any public 
purpose, may publish a notificatioQ to 
that effect The Collector has then to 
cause x^ublic notice of tho substance of 
such notification to be given at conve- 
nient place in the locality. After tho noti- 
fication Is Issued the Collector may exer- 
cise the power to enter upon and survey 
the land and set out (he boundaries of 
the land proposed to be taken and the 
intended lino of the work proposed to 
be made thereon. By Section 5A any 
person Interested la any land notlfi^ 
under Section 4 as being needed or likely 
to be needed for a pubUc purpose or for 
a Company may within thirty days after 
the issue of the noUHcation, submit in 
writing to tho Collector his objecUon to 
the acquisition of the land or of any land 
in the locality as the case may be. Tho 
(Collector has -to give to the objector an 
opportunity cx being heard and has, after 
hearing the objections and making sudj 
furthCT inquiry as ho thinks necessary, 
to submit the case for the decision of 
the appropriate Government, together with 
record of tho proceedings held by 
and a report contaiaiog his recom- 


mendations on the oWeetions. Under 
Section 6 of the Act tho uovemment may 
I>roceed to make a notification only if 
the Government is satisfied after consi- 
dering tho report of the Collector under 
Section 5-A that fiio land is needed for 
a public purpose. The inqxiiry and tho 
report unaer Section 5-A may be dispen< 
setl with only if a notification is issued 
under Section 17 (4) of the Land Acqui- 
sition Act 

10. In the present case no order under 
Section 17 (4) was issued by the Gov- 
ernment of Punjab. The owners of tho 
lands were, therefore, entitled to be 
heard on the question whether their lands 
Or any land in the locality should be ac- 
quired for the purpose for which it was 
intended to be acquired. Tho appellants 
contended that they had no opportunity 
of making their representations, for the 
notifi^tion gave no notice to fiiem that 
the land in their occupation was intend- 
ed to bo acquired. 

IL In summarily rejecting the petiUori 
two ground were given in the order of 
the High Court— fint that the Collector 
was satisfied that the true area of tho 
land demarcated corresponded to tho 
area notified and that it had been demar- 
cated on the ground with os much a> 
curacy os was reasonably possible, and 
the second, that the question raised was 
one of fact. The writ petition filed be- 
fore the IL'gh Court was not in tho nature 
of an api>eal against the decision of tho 
Collector. The Collector was acting for 
and on behalf of the State Government 
to make on offer of compensation for the 
lands to be acquired. The appellants 
were entitled to challenge the correctness 
of the Collector's opinion. Again the Juris- 
diciton of the Collector depended upon 
the issue of a valid notification and the 
mere fact that tho Collector was satisfied 
tho true area of land demarcated 
Corresponded to tho area no^'ed"— 
whatever that expression may mean — did 
not prevent the owners of the lands from 
intending before the Ifi^ Court that 
they had no opportunity otmaking their 
representations under Section 5-A of the 
Act OTd of satisfying the Collector that 
tterr lands should not be acquired. Tho 
mree^ aprcllanls had applied to tho Local 
Mi^dpal Committee for constructing 
bufldmgs on their plots and the Municipal 
Ojunmttee had sanctioned the construe- 
tions^. Prima facie, this may indicate that 
fa ttie -riew of the Municipal Committee 
the lands m whicji the buildings were 
allowed to be constructed were not with* 
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in the area notified for acquisition or 
jyould not be needed for die road. 

12. The Government of Punjab did 
hot publish any plans^ nor did they in- 
form the owners of the lands in the loca- 
lity to which the notification imder Sec- 
tion 4 of the Land Acquisition Act rela- 
ted, that plans were av^able for inspec- 
tion at the office of the Collector: the 
owners of the lands were only informed 
that some parts of Ehasra No, 2030 be- 
longing to the owners were required. There 
is no evidence on the record that the entire 
area of Ichasra No. 2030 was intended 
to be acquired. The notification did not, 
therefore, give due notice to the owners 
that their lands were intended to be noti- 
fied for acquisition. In paragraph 2 of 
the petition it is also averred that there 
was no due publication of the notifica- 
tion in the locality by the Collector. 

13. The pleas raised by the petitioners 
about the iiiirmity in the notification and 
the proceedings for compulsory acquisi- 
tion were serious. 

14. The Hi^ Court observed that 
they will not determine disputed ques- 
tion of fact in a writ petition. But what 
facts were in dispute and what were ad- 
mitted could only be determined after 
an affidavit in reply was filed by the 
State. The High Coint^ however, pro- 
ceeded to dismiss the petition in liarme. 
The High Court is not deprived of its 
Jurisdiction to entertain a petition xmder 
Article 226 merely because in consider- 
ing the petitioners right to relief ques- 
tions of fact may fall to be determined. 
In a petition xmder Article 226 the Hi^ 
Comt has Jurisdiction to try issues both 
of fact and law. Exercise of the Jurist- 
diction is, it is true, discretionary, but the 
discretion must be exercised on soimd 
Judicial principles. When the petitiori 
raises questions of fact of a complex 
nature, which may for their determina- 
tion require oral evidence to be taken, 
and on that account the High Cotni: is 
of the view that the dispute may not ap- 
propriately be tried in a writ petition, 
the High Court may decline to ^ a 
petition. Rejection or a petition in lirnino 
will normally be Justified, where the 
High Court is of the view that the peti- 
tion is frivolous or because of the nature 
of the claim made, dispute sought to be 
a^tated, or that the petition against the 
parly againrt whom relief is claimed is 
not maintainable or that the dispute raised 
thereby is such that it would be inap- 


propriate to try it in the writ Jurisdiction, 
or for analogoxis reasons, 

15. From the averments made in the 
petition filed by the appellants it is clear 
that in proof of a large number of allega- 
tions the appellants relied upon docu- 
mentary evidence and the only matter iu 
respect of which conflict of facts may 
possibly arise related to the due publica- 
tion of the notification xmder Section 4 
by the Collector. 

16. In the present case, in our Judg- 
ment, the High Court was not Justified 
in dismissing the petition on ffie ^oimd 
that it will not determine disputed ques- 
tion of fact. The High Court has Jmis- 
dicb’on to determine quesfions of faci^ 
even if they are in dispute, and the pre- 
sent, in oxir Judgment, is a case in which 
in fixe interests of both the parties the 
High Coxnt should have entertained the 
petition and called for an affidavit in 
reply from the respondents, and should 
have proceeded to try the potion instead 
of relegating the appellants to a separate 
suit 

17. It was xu-ged by Mr. Hazamavis 
on behalf of the Municipal Committee, 
Bhatinda, that the three appellants were 
purchasers of the lands claimed by them 
after the notification xmder Section 4 was 
issued and they had no right to chal- 
lenge the issue of the nofification. If, 
however, the notification xmder Section 4 
was vague, the three appellants who are 
pmchasers of the land had title thereto 
may challenge the validity of the notifica- 
tion. The appellants have spent in put- 
ting up substantial structures considerable 
smns of money and we are xmable to 
hold that merely because they had pur- 
chased the lands after the issue of the 
notification xmder Section 4 they are de- 
barred from challenging the validity of 
die notification, or from contending that 
it did not apply to their lands. 

18. The appeal is, therefore, allowed 
and the order passed by the High Court 
is set aside. The proceeding is remand- 
ed to the Hi^ Coxu± with the direction 
that the petition be readmitted to its 
original Number and that ir be heard and 
disposed of according to law after con- 
sidering the affidavits in reply and the 
other evidence produced by the parties. 
Costs of the appeal wiE be the costs in 
the petition. 

Appeal allowed- 
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I. M. SHELAT, V. BHARGAVA AND 
C. A VAIDIAUNGAM. JJ- 
Agra Electric Supply Co. Ltd., Aiipel- 
lant V. The Labour Court, Meerut and 
another, Resiiondents. 

Civil Appeal No. 1631 of 1967, DA &* 
11-1968. 

U. P. Industrial Disputes Act (28 of 
1947), Section 6-H (2) — U. P. Industrial 
Disputes Rules (1937), Rules 16 (1) and 
10 (2) — Application under Section CU (2) 
— Dlsmissm of, for default of appearance 
w Order of dismissal not covered by 
Rule 16 (1) — Second apph'cation claim- 
ing identic relief is maintainable with- 
out foUoiving procedure laid in IL 10 (2). 

\Vhere a previous application under 
Section 6H (2) filed by workmen was 
dismissed for default of appearance, a 
second application claiming identical re- 
lief is maintainable wthout following 
the procedure indicated by Rule 10 (2). 
The necessity for filing an application lor 
setting aside on order passed in the case 
in the absence of a party, as contemplated 
under sub-rule (2) of Rule 10 will only 
arise when an order on merits affecting 
the case has been passed in the absence 
of a party, under sub-rule (1) of Rule 10. 

order dismissing a case for default 
for non-prosecution, does not come under 
sub-rule (1) of Rule 10 and to such an 
order sub-rule (2) has no application. Civil 
Misc. Writ Petn. No. 1047 of 1907, DA 
11-5-1907 (All), Affinned. 

(Paras IL 12) 

Mr. S. V. Gupte, Senior Advocate (Mr. 
D. N. Mukberiee, Ad»*ocato with him), 
for Appellants; Mr. hL K. RamamurtbL 
Mrs. Shyamla Panpu and Mr. Vineet 
Kumar Advocates, for Respondent No. 2. 

The following Judgment of the Qnirt 
was delivered by 

VAIDIALINGASt, J.i In appeal 
by special leave, the appellant challenges 
the order of the Allahabad Iligh Cmirt 
dated May 11, 1007 dismissing O'mI MIj. 
cellancoDS Writ Petition No. 10f7 of 1907. 

2. The facts leading up to the filing 
of tte said VTrit petition by the appellant 
undCT Article 22fl of the Constitution may 
be briefly stated. The nppeUanl is en 
emsting company utKler the Co mpanies 

^C.M. W. P. No. 1617 of 1967, DA U- 
- 5.19C7->A1L) ^ 

^/CN/C150/68/MLD/M ' 


r. Labour Court, Meerut ALBL’ 

Act, 1936, and has Its registered office at 
Calcutta. The company was and Is be* 
fag managed by Martin Bum Ltd., Secre* 
taries and Treasurers. The Comply 
carries on the business of genmtion, ^ 
tribution and supply of electricity W’ithfa 
its licensed area fa Ibe dty of Agra and 
its environs in the State of Uttar Pradesh. 
On a reference made by the GovemmOTt 
of Uttar Pradesh regarding a ^^te ^ 
had arisen bchveen the eTectndty under- 
taldngs managed by Martin Burn LfcL, of 
which the appellant was one, and th<^ 
workmen about the demand of the work- 
men for supply of uniforms, free of charge 
the Chairman, Martin Electridty Supply 
Company Adiudication Board made M 
award on Fenruary 20, 1947 fa and by 
whldi certain types of workmen were 
directed to be supplied with uniforms. 
The said award remained operative till 
April 15, 1950 on which date it was 
terminated. Though the award had been 
terminated, the appellant continued prao 
ticc of supplying uniforms to its work- 
men. SuDsequentlv, again, a dispute was 
raised by the employees of the electrlcfty 
undertakings managed by Martin Bum 
Ltd., regaming the supply of uniforms to 
Some categories of workers. The said 
dispute was referred by the Government 
of Uttar Pradesh, by croer dated Mandj 
15, 195L for adjudication to the State 
Industrial Tribcmal, Uttar Pradesh, Alla- 
habad. The said Industrial Tribunal 
passed an award dated November 29, 
1952 holding that the same categories of 
workmen to whom uniforms bad to be 
Supplied as per the award dated Febro- 
aiy 20. 1047 wero entitled to bo supplied 
with uniforms. Though ibis award re- 
mained in operation only for a ^riod of 
one year, the appellant continued to sup- 
ply xuiiforms till 1953 after whidi year 
the supply of uniforms was discontinued. 
Nm-e melcss, the appellant again resumed 
rapplp'ng uniforms from May 196L 
3. On December 31, 1961 twenty-three 
employees of the appellant, including the 
second respondent herein filed a Joint 
petition before the Labour Court, Meerut, 
toder Section 0-H (2) of the Uttar Pra- 
desh Industrial Disputes Act, 10^ (here- 
inafter refeired to as the Act) claiming 
that they were entitled to recover the 
money equivalent to the cost of uniforms 
which had not been suppl/etl to them dur- 
ing^ the period 1954 to 1900. The said 
petition was numbered as Care No. 1 cf 
196X According to there empicwees, the 
toployer had failed to supply them ual- 
loims whicb they were entitled to get 
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and in consequence of such failure the 
workmen had been put to expense by 
purchase of clothes to be used while 
rendering service in the company. They 
claimed that the benefits which they were 
entitled to get should be computed in 
terms of money to enable them to re- 
cover the cost of uniforms from the ap- 
pellant The appellant filed a written 
statement on January 27, 1982 disputing 
the claim of the workmen and denying 
its habih'ty to either supply uniforms or 
pay the money value of the same. 

4 . On February 22, 1964 the applica- 
tion filed by the workmen was taken up 
fay the Labour Court for hearing, but as 
none appeared on behalf of the woricmen 
who were die apphcants when the case 
was called on for hearing, the Labour 
Court Meerut disrm'ssed the application 
for non-prosecution. The actual order 
passed by the Labour Court was as fol- 
lows: 

“Case called on for hearing. No one 
is present on behalf of the apph'cant nor 
any request for adjournment has been re- 
ceived. 

The application is dismissed as not 
having been prosecuted. No order as to 
costs. 

5. On or about January 1, 1985 seven 
employees of the appellant including the 
second respondent herein, filed seven 
separate applications before the Labour 
Court Meerut again under Section 6-H 
(2) of the Act The seven applications 
had been numbered as Case Nos. 217 to 
2^ of 1965. The application filed by 
the second respondent was Case No. 217 
of 1965. The second respondent in parti- 
cular claimed that he was a mains cooly 
from April IS, 1950 to September 15, 1959 
and that he was entitled to be supplied 
uniform, by the appellant As the uni- 
form had not been so supplied, he plead- 
ed that he was entitled to recover a sum 
of Rs. 330 as cost of the uiuforms which 
the management should have^ supplied 
during these years. All the applicants, in- 
cluding the second respondent, had also 
stated in their respective applications that 
tliey had moved before the Labour Court 
a similar application, under Sec. 6H (2) 
of the Act, but unfortunately that had 
been dismissed for default on February 
21, 1964 and hence the fresh applications 
were being filed. 

6. The appellant filed, on or abotrt 
April 7, 1965 separate objecfa'ons denying 
the clairh made by . the applicants. We 
are not, at this stage, concerned with the 


various pleas taken either by the em- 
ployees, in support of their daim, or by 
the appellant, in denial thereof. It is only 
necessary to state that the appellant 
leaded fliat the firesh applications, filed 
y the workmen, were not maintainable 
in view of the f^t that identical appli- 
cations, claiming the same reliefs, had 
been dismissed on February 2L 1964 by 
the Labour Court. If the workmen were 
aggrieved by the said order, the proper 
remedy that should have been adopted 
by them was by taking action under 
Rule 16 (2) of the Uttar Pradesh Indus- 
trial Disputes Rules, 1957 (hereinafter re- 
ferred to as the rules). Not having adopt- 
ed the procedure indicated therein, Ae 
management pleaded that it was no long- 
er open to the workmen to file a second 
applicafion and the Labour Court had 
no jurisdiction to entertain the same. 

7. The labour Comt had, by its order 
dated August 27, 1965 consolidated all 
the seven applications. On the basis of 
the objection raised by the appellant to 
the maintainabihty of the apph'cations 
filed, issue No. 5 was framed in the fol- 
lowing terms: — 

“Whether the present apph’cations of 
the workmen xmder Section 6-H (2) are 
not maintainable for the reasons given in 
para 5 of the written statement of the 
employers?” 

and this issue was treated as a preliminary 
issue and arguments heard on the same. 
By order dated February 10, 1967 the 
Labour Court held that the apph'cations 
filed by the seven workmen, including 
the second respondent were maintainable. 
The Labour Court has expressed the w'ew 
that the order passed on February 21, 
1964 was one di^issing the applications, 
filed by the workmen, for default and 
such an order was not contemplated by 
sub-rule (1) of Rule 16 of the rules, and 
hence tlie workmen were not bound to 
take action under sub-rule (2) of Rule 16. 
In consequence the Labour Court held 
that the apph'cations filed by the work- 
men were competent and directed the 
apphcations to be posted for further 
hearing. Though the order had been 
passed in Case No. 217 of 1965, the 
Laboiu: Court directed that the finding 
giv'en on issue No. 5 would govern Cases 
Nos. 218 to 223 of 1965 also. The ap- 
pellant challenged this finding of the 
Labour Court before the High Court of 
Allahabad in Civil Writ No. 1647 of 1967 . 

A Division Bench of the High Court, by 
its order dated May 11, 1967 summarily 
dismissed the writ petition. 
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8. Mr. Gnpte, learned counsel for tbo 
appellant and lilr. Ramamurthy, learned 
counsel for tiie second respondent, urged 
the same contentions that were Tirged on 
behalf of 4eir clients before the Labour 
Court Therefore the question that arises 
for consideration is whedier the viev7 oC 
die Labour Court th^ the second ap- 
plication ^ed by the second respondent 
herein is maintahiable, is correct 

9. Section d-H of the Act deals wilK 
recovery of money due from an employer. 

Section 6-H more or less correspOTds to 
Section 53-C of the Industrial Disputes 
Act, iW7. Sub'section (2) of Section ft-H, 
vrith which wo are concerned is as fol- 
lows: 

“(2) Where any woilanan is entitled to 
receive from the employer any benefit 
which is capable of being computed £d 
terms of money, the amount at whidb 
such benefit should be computed mav, 
subject to any rules that may be made 
under tBs Ac^ be detemitned by SU(di 
Labour Coint as may be spedCed in this 
behalf by the State Government, and the 
amount so determined may be recovered 
as provided for In sub-section (1)." 

As we have already mentioned the second 
respondent, along with certain others, bad 
filed an application on December 3L 
1961 claiming identical relief that is now 
d^cd in Case No, 217 of 1965. 


'A.LB. 

widi summons or having fte notico of the 
^to of hearing, the Labour Court or 
Tribunal or the Arbitrator, as the_ case 
may be, may proceed with the case in his 
absence and pass such order as It may 
deem fit and pnq)er. 

(2) The Labour Coui^ Tribunal or ah 
Ainitrator may set aside the order pa^ed 
against the party In his absence if within 
ten days of sum order, die party applies 
in writing for setting aside such order 
and ^ows sufficient cause for his ab- 
sence. The I^our Court, Tribunal or 
an Arbitrator may require the party to 
file an aific^vit, statmg the cause of hfr 
absence. As many copies of the aTOlica- 
tion and affidavit if any, shall be filed by 
flie party concerned as there are persons 
on the opposite side. Notice of the appli- 
cation shall be given to the opposite par- 
ties before setting aside the order.” 
Sub-nile (1) deals with the absence of 6 
party on the date ffred or any other date 
to whldi the hearing may be adjourned, 
though he has been seryed with summons 
or he has notice of the date of hearings 
Under those drcumstanres it provides 
that the Labour Court, Trifcimal or Arbi- 
trator, as the case may be proceed 
with the case in his absence pass 
sudi order as it may deem fit and pro- 
per.” It is to the setting aside of such 
- an order that may have been passed 
under Sub-rule (1), that the procedure is 
avuiS' /o\ f 


been prosecuted, on February ^ lO^l. 
The second appllcaion was filed on 
January 1, 1965. 

10. We shall now refer to the relevant 
rules. Rule 9 empo^ve^s a. Tribunal or 
Labour Court to accept, adinit or call for 
evidence at any stage of the ptooeediogs 
before it and in such manner as it may 
think fit Rule 10 relates to the issue 
of summons for production of any books, 
papers or other aocuments as the Labcmr 
Court Tribunal or Arbitrator feels neces- 
sary for the purpose of investigation or 
adjudication. Buie 12 relates to proc^ 
dure at the first heating. It states t ha t 
at the first sitting of a L.abour Court or 
Tribunal, the Presiding Ofilcer shall call 
upon the parties in such order as he may 
think fit to slate their case. Rule 28 pro- 
vides for the Labour Court or Tribunal 
or Arbitrator proceedings ex parte as 
follmw; * 

“(1) If on the date fixed or on any 
other date to which hearing may be ad- 
teunud any party to the proceedings be- 
fore the Labour Court or Tribunal or an 
Aibltrator Is absent, though duly served 


Mr. Gupte, learned Coimsel for tiie ap- 
pellant, the order passed on February ^ 
1984, by the Labour Court is one con- 
templated by sub-rule (1) of Rule 10, to 
which case the ^visions of sub-rule (2) 
are attracted ana the second respondent 
if be felt aggrieved by that order, should 
have filed an application under sub-rule 
(2), wit’ain time, to set aside that order. 

11. We are not inclined to accept this 
contention of Mr. Gimte. As pointed out 
earlier by us, the ordCT passed on Febru- 
ary 22, 1064, is one dismissing the appfi- 
mtiori as not having been prosecuted, for 
defamt of appearance of the second res- 
{rondent \Ve will presently show that 
the order of February 22, 1964, cannot be 
mnsidered to be one contemplated to 
have been passed under sub-rule (1) of 
Rule 1& Sub-rule (1) refers to a party 
bemg ^sent on the date fired, or on any 
omer date to which the hearing has been 
mioumeJ, and such party having been 
dmy served or having notice of the date 
of hearing. The said sub-rule (1) fadi- 
mtes as to what is to be done unaer such 
orcumstancea. We have referred to 
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Rule 12 whicH provides for what the 
Labour Court or Tribunal shoidd do at 
the first hearing. Neither the Act nor the 
rules empower a Tribunal or Labour 
Court to dismiss an application for de- 
fault of appearance of a party. Rule 16 
(1) is the only provision providing for 
Wnat is to be done when a party is ab- 
sent That provision, whidi clearly en- 
joins the Labour Court or Tribunal in the 
circrunstances mentioned therein "to pro- 
ceed with the case in his absence”, either 
on the date fixed or on any other date 
to which the hearing may be adjourned, 
coupled with the further direction "and 
pass such order as it may deem fit and 
proper”, clearly indicates that the Tribu- 
nal or Labour Court should take up the 
case and decide it on merits and not dis- 
miss it for default. Without attempting 
to be exhaustive, we shall just give an 
example. Where a workman, after lead- 
ing some evidence in support of his claim, 
absents himself on the next adjotuned 
date with the result that he does not lead 
further evidence, the Tribunal is bound 
to proceed with the case on such evi- 
dence as has been placed before it. It 
cannot dismiss the application on the 
ground of default of appearance of the 
workman. This will be an instance of 
"proceeding ^vith the case in the absence 
of a party’ and giving a decision on 
merits. If such an order is passed by the 
Tribunal in the absence of one or other 
of the parties before it, a ri^t is given to 
such party to apply, rmder sub-rule (2) 
for setting aside ^e order that has been 
passed in his absence in the case in terms 
of sub-rule (1). The application must be 
filed within the period mentioned in sub- 
rule (2) and the party will have also to 
satisfy the Tribunal or Labour Court 
that he had sufficient cause for his absence. 
The necessity for filing an application for 
setting aside an order passed in the case 
in the absence of a party, as contemplat- 
ed under sub-rule (2) of Rule 16 will only 
arise when an order on merits affecting 
the case has been passed in the absence of 
a party, imder sub-rule (1) of Rule 16. 
An order dismissing a case for default or 
non-prosecution, does not come under 
sub-rule (1) of Rule 16 and to such an 
order sub-rule (2) has no application. 

12. We have already indicated ttiat 
the order passed on February 22, 1964 by 
the Labour Court cannot be considered 
to be an order contemplated under sub- 
rule (1) of Ride 16. If that is so, the 
second respondent was not bound to file 
an application within the time mentioned 
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in sub-rule (2) for setting aside the order 
dated February 22, 1964, Therefore the 
fact that a previous application, filed by 
the second respondent, was dismissed for 
non-prosecution on February 22, 1964 is 
no bar under Rule 16 (2) to the filing of 
the present application. Case No, 217 of 
1965, It follows that dje objections rais- 
ed by the appellant to the maintainability 
of the application filed by the second res- 
pondent have been rightly rejected by the 
Labour Court and the Hi^ Court 

13. The appeal fails and is dismissed. 
The appellant will pay the costs of the 
second respondent 

Appeal dismissed. 


AER 1970 SUPREME COURT 809 
(V 57 C 172) 

(From: Patna)** 

S. M. SIERI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

Shashibhushan Prasad Misra (dead) and 
another. Appellants v. Babuaji Rai (dead) 
by his legal representatives and others. 
Respondents. 

Civil Appeal No. UlO of 1965, D/- 27^ 
11-1968. 

Civil P. C. (1908), Sections 11, 96 and 
Order 22, Rules 3 and 4 — Res Judicata 
between co-defendants — Settlement of 
land in favour of plaintiff as tenant from 
deity — Suit by plaintiff for declaration 
of title and possession of land annexed 
to their land by alluvion — Deity im- 
pleaded oiily as pro forma defendant — 
Dismissal of suit — First appeal to High 
Court impleading deity as pro forma res- 
pondent — Dismissal of appeal against 
deity for failure to pay cost of guardian 
ad litem appointed by Court for deity — 
Dismissal of entire appeal not proper — 
No inconsistent decree would result 

Plaintiff obtained settlement from a 
deity in respect of certain plot of land 
situate in a vmage. The deity was 16 annas 
proprietor of the said village. Due to 
changes in the channel of the river flow- 
ing between the village of the deity and 
another village a portion of land became 
annexed to the plot of land settled upon 
plaintiff, Plainffi claimed declaration 
of title and possession in respect of an- 
nexed land contending that by diluvion 

*(First Appeal No. 235 of 1951, D/- 6-7- 

1959 — Pat) 

CN/CN/G207/68/CWM/P 
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the said land was lost to the village to 
which it originally belonged. The pro- 
prietor of th^ other village as well as 
the deity were arrayed as defendant flie 
latter being only a pro forma. The suit 
having been dismissed on grounds Inter 
alia that plaintiff had failed to prove 
adverse possession for requisite period, a 
first appeal was filed fn the High Court 
wherein a guardian ad litem In respect of 
the respondent deity was appointed. On 
failure of plaintiff to pay costs of guar- 
dian ad litem the appeal came to be dis- 
missed against deity. The Court dismiss- 
ed the whole appeal as incompetent hold- 
ing that the appeal had abated against 
deity and as there was an issue between 
contesting defendants and deity as to 
whether the land in dispute appertained 
\D \Vie vffiage oi 'khe deity and as 'dia\ 
issue stood concluded against the deity 
by the decree of trial Court, success to 
appeal might result in inconsistent de- 
crees. On appeal to Supreme Court: 

Held that (i) the High Court erred to 
holding that appeal abated wholly or fa 
part. None ot the parties having died 
there was no question of abatement 

(Para 21 

(ii) that the question whether the suit 
lands appertained to the village of the 
deity became res sub {iidlce on filing of 
first appeal and since this question was not 
finally decided behvecn deity and other 
contesting defendants in aiJpe'al in the ab- 
sence of any decision by High Court on 
merits on tliis question there was no Coal 
decision against deity. Thus there was 
no question of res fudlcata between co- 
defendants. MR 1931 PC 114, Rel. on. 

(Para 6) 

(iii) that os the plaintiffs suing os 
tenants of deity did not ask for any relief 
against the deity, were entitled to prose- 
cute the appeal against the contesting de- 
fendant-respondents on the question of 
title and possession on allegation that 
the suit land appertained to the ^ago 
of deity. (Para 3) 

On facts, however, the Supreme Court 
having decided the question of the pn>- 
prictonhip of deity to llie accreted Jond 
against the plaintiff in C. A. No. 140 of 
19G0 arising out of another suit T. S. 
£.9/11 of 10^16, this appeal was also dis^ 

(Fara 8) 

Cases ncfcTTcd: Chronological Paras 
(1031) AIR 1931 PC 114 (V' 18)= 

M Ind Arp 153, hlunai Bibl v. 

Tirlokinatn n a 


Mr. Sarjoo Prasad, Senior Advocate (Mr. 
B, P. Jha, Advocate, with him), for Appel- 
fart ts (excepting Respondents Nos. 15 (b) 
to IS (d), C. B. Agarwal, Senior Advocate, 
(hf/s P. K. Chatterjee and R. D. Datar, 
j^vocates, with him), for Respondent 

The Judgment of the Court was deli- 
vered by 

BACIUWAT, J.:— This appeal arises 
out of Title Suit No. 12/9 of the 1946 ^ 
stituted in the Court of the First A^- 
tiu^al Subordinate Judge, Darbhanga. The 
plaintiff claimed declaration of their title 
and possession to respect of 70 bighas of 
land in plot No. 10S3 to village Siripur 
Ma|rahla. They obtained settlements of 
the lands from the deity Shri Radhakrl- 
shan jee Baldeojee. The deity was the 18 
xsrffae, Mo-V 

n^ia Pergana Tankahalpur, Tauzi No. 
2794, The river Karcy flows between this 
village and the villages of Kazi Dumra 
and Shankarpur. The contesting defen- 
dants were the landlords and tenants of 
villages Kazi Dumra and Shankarpur. The 
deity was defendant No. 18 and was 
represented by one Tantreshwar Singh, 
llie plaintiffs claimed that in consequence 
of the changes in the Channel of the rivet 
Karcy the lands in sxUt were lost to vil- 
lages Kazi Dumra and Shankamur by 
diluvlon and were annexed to plot No. 
1()33 in village Siripur Majrahia by gra- 
dual increment and accretion. ■ Tlie Trial 
OJurt dismissed the suit. It held that 
(J) the 5iut lands did not accrete to 
plots Nos. 1053 and 1089 to village Siri- 
pur Majrahia due to slow, gradual and 
irnpcrccpUble changes in the channel of 
the river Karcy, (2) there was no custom 
In tlie village by which the disputed lands 
b^me the property of tho o\vner of 
plots, (3) the deity Radha Krishanji Bal- 
OwJ* or tho owner of village Siripur Maf- 
rohla did not obtain possession of tho 
lands in the manner alleged in the plaln^ 
(4) the lands originally belonged to the 
prep^^tors of villages K^l Dumra and 
shankarpur and continued to be their pro- 
per^ :md (5) the plaintiffs failed to prove 
their title and possession in respert of 
ih® Suit lands within 12 years before the 
date of the Institution of the suit. The 
pj?lnti5s filed F. A. No. 291 of 1951 in the 
IJigh Court of Patna against the decree 
P“!<« by tho Trial Court. Tho deity 
Shj* Radha Krishanji Baldeoji, the origi- 
nal defendant No, 18 was Impleaded tsS 
re^wndent No. 23 in the appeal. By ari 
order dated January 24, 1032 the High 
Court appointed the I?eputy Registrat 
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as the gaardion of the deity. On Febra- 
arv 18, 1952 the Court passed the - 
following order: — 

“Two weeks further time is allowed to':- 
deposit D. R. guardian's cost for respon- 
dent No. 23 (deity) failing whidi dus ap- 
peal shah, stmd dismissed against him 
Svithout further reference to a Bench.” 

This peremptory order was not comph'ed 
Mdth and on the expiry bf the two weeks 
the appeal stood dismissed against the 
(deity. At the hearing of the appeal the 
contesting defendants urged that the en- 
tire appeal became incompetent in view 
of the dismissal of the appeal against 
the deity. The High Court accepted this 
contention and dismissed the appeal in 
its entirety. The High Court held that 
there was a clear issue between defen- 
dant No. 18 and the contesting defen- 
dants as to whether the lands formed 
part of the village Siripur Majrahia, tliat 
the issue stood concluded against defen- 
dant No. 18 by the decree of the Trial 
Court, that the appeal had abated against 
defendant No. 18 and that as success in 
the appeal might lead to conflicting and 
inconsistent decrees, the appeal against 
all the defendants became incompetent. 
The present appeal has been filed by the 
plaintiffs after obt ainin g a certificate from 
the High Court 

2. Clearly, the High Couurt was in 
error in holding that me appeal had abat- 
ed either wholly or in part None of the 
parties to the appeal had died and there 
was no question of the abatement of the 
appeaL Mr. C, B. Agarwala relying on 
the case of Mimni Bibi v. Triloldnath, 58 
Ind App 158= (AIR 1931 PC 114) sub- 
mitted that the decision of the Trial 
Court on the question whether the suit 
lands appertainted to village Siripur Maj- 
rahia operated as res judicata between 

. the deity and the contesting co-defen- 
dants, that the appellate court could not 
record an inconsistent finding that the 
suit lands appertained to village Siripur 
Majrahia, and that in the circumstances, 
the entire appeal before the High Court 
became incompetent. We are unable to 
accept these contentions. 

3. The plaintiflfe claiming as tenants 
of the deity sued the contesting defen- 
dants for declaration of their title and 
possession in respect of the suit lands on 
ihe allegation that the lands appertained 
to village Siripur Majrahia of which the 
deity was the proprietor. The deity was 
not a necessary party to the suit. It was 
joined as a d^endanti but no relief was 


claimed against it The suit was dismiss- 
er on the finding that the suit lands did 
not appertain to village Siripm Majrahia. 
The plaintiffs filed an appe^ against the 
decree impleading the deity as one of the 
respondents. The appeal was dismissed 
against the deity for non-payment of costs 
of its guardian ad litem. The deity was 
not a necessary party to the appeaL The 
plaintiffs were entitled to prosecute their 
appeal against the contesting defendants 
in the absence of the deity. 

4. As soon as the appeal was filed by 
the plaintiffs in the High Court the de- 
cision of the Trial Court lost its character 
of finality and the question whether the 
suit lands appertained to village Siripur 
Majrahia became once again res sub 
judice. The case of 58 Ind App 158 = 
(AIR 1931 PC 114) (supra) shows that a 
decision operates as res judicata between 
co-defendants if (1) there is a conflict of 
interest between them; (2) it is necessary 
to decide that conflict in order to give 
the plaintiffs the reliefs which they claim 
and (3) the question betv^een the co-de- 
fendants is finally dedded. In the pre- 
sent case, the third condition was not 
satisfied. The quesfa'on whether the suit 
lands appertain to Siripur Majrahia was 
not finally dedded between the deity 
and the co-defendants. On the filing of 
the appeal by plaintiffs, the question be- 
came once more the subject of judidal 
inquiry between the deity and the con- 
testing defendants. 

5. Before the appeal was finally heard 
and dedded, it was dismissed as against 
the deity for non-payment of its guar- 
dian’s costs. The Appellate Court did not 
give any decision on the merits of the 
case in the presence of the deity. There 
is no final decision against the deity on 
the question of the tide to the suit lands. 
The decision of the Appellate Court 
against the contesting defendants will not 
lead to conflicting and inconsistent de- 
cree. The High Court was in error in 
holding that the appeal against the con- 
testing defendants became incompetent, 

6. In the circumstances the High Court 
ou^t to have dedded the appeal before 
it on the merits. Counsel for the parties 
agreed that the decision of the present 
appeal on the merits would abide by the 
decision in C. A No. 140 of 19S5 arising 
out of T. S. No. 29/11 of 1946. That suit 
and T. S. No. 12/9 of 1946 out of which 
the present appeal arises were heard to- 
gether by the Trial Court and disposed 
of by a common judgment. In C. A No. 
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140 o! 1966 we have held that tiae disput- 
ed lands appertained originally to villago 
TTa-H Dumra and Shanlcarpur, tiiat due to 
die recession of the river Karey the lands 
re-fonned in situ and that the property 
in the lands continued to remain with the 
proprietors of the lands in villages Kazl 
Dumra and Shanlcarpur. The plaintiffs 
failed to prove that the deity Shri Badha 
Krishnaji Baldeoji came into possession of 
the dieted land as alleged in the plaint 
lliere was no issue on the question whe- 
ther the deity had acquired title to the 
suit lands by adverse possession. The 
plea for the acquisition of title by ad- 
verse possession cannot be raised for die 
first time at the appellate stage. Tho 
plaintiffs faffed to establish acquisitfon of 
the title of the deity to any portion of the 
suit lands by adverse possession. It fol- 
lows that there was no merit In F. A. No. 

235 of 1931. Althou^ the High Court 
did not decide this appeal on the merits, 
it is not necessary to remand the matter 
to the Hi^ Court Having regard to our 
findings in C. A. No. 140 of 1966, T. S. 

^fo. 12/9 of 1946 also must be dismissed 
7. In the result, the appeal is dismiss- 
ed. There will bo no order as to costs. 

Appeal dismissed. 
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(From: Delhi) 

J. C. SHAH AND K. S. HEGDE, JJ* 
Sangat SIngt Appellant v. Ch. Perma 
Nand Bahl and others. Respondents. 

Civil Appeal No. 1930 of 1900, D/- 26- 
lM9e9. 

Houses end Rents — Deth] Rent Coii* 
trol Act (59 of^lOjS), Section 3 (a) and 
Section 8 Proviso — Auction of evacuee 
properly — Acceptance of bid — Attorn- 
ment by tenant to pumhaser — Suit for 
ejectment of tenant — No fwidence led 
to indicate that title did not pass to pur- 
chaser — Proviso to Section 3 and not 
Section 3 (a) is attracted — Ciril Court 
is barred from entertaining suit — Dcd- 
sion of Dcllii High Court Reversed 
Civa P. C. (IMS), Section 0. 

Certedn building which was orignuiBy 
evacuee property was put to auction. Bid 


A.IB. 

tom to him. Purchaser realised the rent 
accordingly. He filed a suit for ejectoent 
of Ae tenant in Civil Court. He did not 
discharge the burden which lay upon him 
to prove fliat he had not paia considera- 
tion till Cling of tho suit and that titio 
was not conveyed to him by tho Govem- 
ment 

Held, the Civil Court was barred from 
entertaining the suit. In absence of proof 
Uiat the property did belong to Govern- 
ment at tho time of filing the suit, tho 
case did not fall under Section 3 (a)- Pro- 
viso to Section 3 was attracted as tho 
direction by the Managing Officer to tho 
tenant to attom to the purchaser and ac- 
tual realisafa'on of rent oy him cemsti^t- 
cd letting within meaning of the Proviso. 
•Xetting*^ within meaning of the Proviso 
is not restricted only to the voluntary act 
on the part of the landlord allowing the 
former tenant to continue in possession. 
AIR 1965 SC 1994 and 1969 Ren CR 491, 
Foil. (Paras 4, 5) 

Cases Referred: Chronological Paras 
(1969) Civil Appeals Nos. W6 of 
1968 and 331 to 834 of 1967, D/- 
254-3909= 2969 Ren CR 49^ 

Shiv Nath v. Shri Mela Ram 4 , 5 
(1965) AIR 1965 SC 1994 (V 52)*^ 

(1965) 2 Sej 873, Bishan Paul v. 

Motbu Ram '4 

The following Judgment of tho Court 
was delivered by 

SHAH, J,:— For many ' years before 
1955 the appellant was n tenant of tho 
Goycniment in resjJect of a part of a 
building which Was originally evacuee 
proper^ The property was treated as 
part or tho compensation pool and was 
pot ^ for auction on December 7, 1955. 
A bid offered by respondents 1, 2 and 3 


in this OTOeal was accepted by the Gov- 
ernment, out no certificate was immediate 
ly issued. The Managing Officer address- 
ed a letter to respondents 1, 2 and 3 on 
December 8, 1956 informing them that 
'provisional TOssession" was '‘decided to 
be riven of the property subject to terms 
and conditions stipulated in the Indem- 
nity Bond and tho spedal affidavit exe- 
cuted by Aem." One of the conditions 
was that the respondents were entitled to 
realise rent from the tenants who wero 
, _ to respondents l'^ with 

of an au^oh purchaser was accerted but D®c^ber, 1956. Pursuant to 

DO certificate was immediately issued. The d^^on the respondents collected 
Managing Officer gave provisional pos- appellant from and after 

«^ion to the purchaser with direction to 

^ tenant occupying the building to at- Delhi Rent Control Act (59 of 

BN/BN/Afi9/70/nvT/P ^ brought into force with c^ct 

«‘'</ii.N/ASa/70/DVT/P fsom. some time la tho year 1958. The 
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f^irst respondent served on the 21st Febm- 
;iary 1964 a notice on the appellant deter- 
mining the tenancy and requiring the ap- 
pellant to deliver possession of the pre- 
mises in his occupation. He there^er 
Instituted on August 7, 1964 a suit in the 
Civil Court at Delhi for an order in 
ejectment Ihe suit was resisted by the 
appellant contending inter alia that under 
the provisions of Delhi Rent Control Act, 
1958 the smt was not maintainable in the 
Civil Court and that in any event the 
notice served upon the appellant did not 
operate to terminate the tenancy. These 
contentions were rejected by the Trial 
Court and a decree in ejectment was pass- 
ed. The decree was confirmed in appeal to 
the District Court and in Second Appeal 
to the Hi gh Court By special leave the 
appellant has appealed to this Court. 

3. The principal question which falls 
to be determined in this appeal is whe- 
ther the Civil Court had jurisdiction to 
entertain the suit. The facts may be re- 
called. The appellant was originally a 
tenant of the Government; the property 
was put up for sale by an auction on 
December 7, 1955 and me bid of the res- 
pondents was accepted; till the institu- 
tion of the suit no certificate of sale or 
any deed conveying title to the property 
was executed in favour of the respondenfe 
by the Government. Under the Delhi 
Rent Control Act jurisdiction to entertain 
a proceeding in ejectment on the ground 
of termination of tenancy is maintainable 
not in the Civil Corut but before the 
Rent Controller. But by Section 8 of the 
Act it is provided 

“Nothing in this Act shall apply — 

(a) to any premises belonging to the 
Government; or 

(b) to any tenancy or other like rela- 
tionship created by a grant from the Gov- 
ernment in respect of the premises taken 
on lease, or requisitioned by the Govern- 
ment; 

Provided that where any premises be- 
longing to Government have been or are 
la'^^ully let, by any person by virtue of 
an agreement with the Govenmaent or 
otherwise, then, notwithstanding any 
judgment, decree or order of any Court 
or other authority, the provisions of this 
Act shall apply to such tenancy.” 

■ 4. The respondents contended that 
the Civil Court had jurisdiction because 
the premises belonged to the Govern- 
ment. The appellant contended that the 
premises at the date of the institution of 
the suit did not belong to the Govern- 
ment and that in any event they were 


let to him by the respondents “by virtue 
of an agreement with the Government or 
o&erwise” within the meaning of the pro- 
viso. This Court has held that where 
evacuee property is put up for sale at an 
auction and the bid is accepted by the 
Government and price is received by ihe 
Government even in the absence of a sale 
deed executed or a certificate, the pur- 
chaser would be deemed to be an o^vne^ 
Md not the Government See tlie 
judgment of this Court in Bishan Paul 
v. Mothu Ram, AIR 1965 SC 1994 and 
Civil Appeals Nos. 546 of 1966 and 331 to 
834 of 1967, Shiv Nath v. Shri Mela Ram, 
D/- 25-4-1969 (SC). But Mr, Misra con- 
tended that those cases have no applica- 
tion here for there is no evidence on the 
record that the price stipulated to be 
aid was in fact paid by the respondents 
efore the suit was instituted. The ques- 
tion whether the consideration has been 
paid by the respondents to the Govern- 
ment is one of faict within the special 
knowledge of the respondents. They have 
not stated in the plaint nor have they at- 
tempted to prove that they have not paid 
the consideration which was agreed to 
be paid by them. Our attention was in- 
vited to some documents which were not 
before the trial Court nor before die 
District Court nor the Hi^ Court but 
were sought to be produced in this Court 
in support of ihe plea that the price could 
not have been paid by the respondents 
before the suit We have declined to 
consider those documents as part of the 
record. If it was the case of the respon- 
dents that the property did belong to the 
Government and the title was not con- 
veyed to them, it was for them to allege 
and prove that case. The case therefore 
does not fall under the terms of Section 3 
(a) of die Delhi Rent Control Act. 

5. In any event the case is clearlyi 
governed by the proviso to Section 3.1 
This Court has in interpreting the proviso! 
to Section 3 observed in Civil Appeal No. 
546 of 1966 (SC) and the companion ap- 
peals. 

“Even if it were assumed that the pre- 
mises belonged to Government it would 
have to be held in the circumstances of 
the case, that it was lawfully let by the 
respondent to the appellants inasmuch as 
the Managing Officer’s giving “provisional 
possession or the property to the respon- 
dent” would really mean delivering sym- 
bolical possession of the property to him 
with the result that a direction on the 
appellants to pay rent to him would in 
effect amount to a direction to attorn to 
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I^Tm. We are not impressed by the arga* 
ment that 'letting’ within the meaning of 
the proviso can only apply to a voluntary 
act on the part of the landlord allowing 
the former tenant to continue in posses- 
sion. Acting in pursuance of the direc- 
tion of the managing officer after the pro- 
perty had been auctioned to the respon- 
dent would in law amount to a letting by 
die respondent to the persons who were 
tenants under the custodian before.** 

The facts which gave rise to Shiv Nath's 
case. Civil Appeals Nos. 546 of 1960 and 
331 to 334 of 19(77, D/- 25-4-1969 (SC) 
appear to be identical with the facts of 
the present case. The provisional pos- 
session had been given by the Managing 
Officer authorising the respondents to 
recover the rent and the tenants were 
directed to attorn to them. There is no 
dispute that the appellant did attorn to 
the respondents and according to the ded- 
slon 01 this Court in SHv Nath's case. 
Civil ApiJeals Nos. 546 of I960 and 331 
to 334 of 1967, DA 2^4-1969 (SC), a 
direction of the Managing Officer after 
an auction sale, to the tenant to attom 
to the purchaser and receipt of the rent 
by the purchaser constitute letting within 
the meaning of the proviso to Section 3. 
In etlber view of the case the suit was 
•not maintainable In the Civil Court. 

6. The appeal is therefore allowed and 
the plaintifFs suit is disused with costs 
throughout 

Appeal aDcnved. 

AIR 1970 SUPRETvrE COURT 814 
(V 57 C 174) 

J, C. SHAH AND K. S. HEGDE, JJ. . ' 

Sudhir Kumar Saha, Petitioner v. Com- / 
missioner of Police, Cdcutta, and another. 
Respondents. 

Writ Petn. No. 878 of 1069, DA 28-12- 
19(39. 

Public Safety — Preventive Detention 
Act (1930), Section 3 (1) (al (ii) — Deten- 
tion under ^ — Grounds for — Incidents 
mentioned in, not amounting to anything 
more than commission of certain breathes 
of bw -- Thmr can bo said prejudicial lo 
Taw and order" and not prej’udicial to 
maintenance of ‘public order" or subver- 
sjvc of public Order" — Detention is 
iIlegaL 

^Vhere anegatfons made against a per^ 
^ detained under Section 3 (1) (a) (fi) 
do not amount to anything more than fT>a» 
he committed certain breaches of law "M 
'^/CN/A130/70AILD/P 
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tile stray incidents mentioned in 
grounds which are not Inter-linked are 
such which could not have prejudiced the 
maintenance of ‘public Older nor can 
they be said to be subversive of ^blic 
order’ but were at best prej'udicial to Taw 
and orde^ then the detention will be 
illegaL (Paras 7, 8) 

Maintenance of Taw and order'* Is a 
conception much wider than the COTcep- 
tion of maintenance of ‘public order’. The 
tatter is the prevention of a disorder of 
grave nature. Every act that affects Taw 
and order" need not affect 'public order'. 
‘Pubh’c order* is the even tempo of the 
life of the community taking the country 
as a whole or even a specified locality. 
Disturbance of public order is to be di^ 
tinguished from acts directed against in- 
dividuals which do not disturb the so- 
dety to the extent of causing a general 
disturbance of pubh'c tranquillity. It is 
the dewee of disturbance and its effect 
i^n the life of the community in a loca- 
lity whidi determines whether the dis- 
turbance amounts only to a breach of Taw 
and order". AIR 1960 SC 740, (1970) 1 
SCIVR 94, Relied on. (Para 7) 

Cases Referred: Chronological Paros 
(1969) Writ Pete. No. 287 of 1969, 

DA 2-12.2969 = (2970) 1 SCWR 

01, Arun Ghosh v. State of West 

Bengal 7 

(1068) AIR 2966 SC 740 (V 53) = 

(1966) 1 SCR 709 « 1960 Cri LT 
603, Dr. Ram Manohar T.n) i''i 
v. State of Dihar 7 

D. P. Singh, Advocate, Amicus curiae 
for Appellant; G. S. Chatteijce, Advo- 
rate for Mr. Sukumar Basu, Advocate, for 
Respondent 

The following Judgment of the Court 
was delivered by 

hegde, J.:— In this petition under 
Article 32 of the Constitution submitted 
from Jail, the petitioner seels a v/rit of 
Habeas Corpus directing his release froin 
ddention. We have alr^y directed the 
release of the petitioner on 15-12-19^. 
No^v we proceed to give our reasons in 
support of that order. 

2. Tie petitioner was ordered to be 
de^ed by the Commissioner of PoUa, 
Calcutta under Section 3 (2) of the Pre- 

D^entf(m Act, 1030 (Act IV of 
19a0) by his order dated July 15, 19(^. 
ft Is stated In that order that the peti- 
tioner was ordered to be detained with s 
view to preventing him from acting In any 
n^er prejudicial to the maintenance ca 
public order" , That order was confimi* 



1970 SuJhir Eumar v. Police Gomnrr. 

ed by the State Government after the 
same was approved by the Advisory 
Board. 

3. From the grounds served on the 
petitioner, it appears that his detention 
was ordered because of the three instan- 
ces mentioned therein. It is said therein 
that on 28-2-1968 between 9-50 p. m. and 
10-30 p. m. the petitioner armed with a 
knife along with some others also armed, 
created disturbance on the Northern 
Avenue in the course of which he attack- 
ed the local people with knife as a result 
of which one Ajit Kumar Biswas sustain- 
ed stab injuries. It is further alleged that 
during that incident, the petitioner and his 
associates hurled sodawater bottles and 
brickbats towards the local people en- 
dangering their hves and safety and there- 
by they created fear and frightfulness 
amongst the people of the locality and 
• thus affected public peace and tranquiUity 
; of the locality. 

: 4. The second incident mentioned 

; therein is that on 29-10-1968 at about 
i 9-10 p. m, the petitioner being armed 
f with Dombs and accompanied by some 
others created disturbance on Raja Manin- 
dra Road, in the course of which he and 
his associates hurled bombs, used swords, 
iron rods and lathis against the local 
people endangering their lives and safety 
and thereby tiiey created fear and fright- 
fulness in Ae locahty resulting in the dis- 
turbance of pubhc peace and tranquillity 
of that locahty, 

5. The last incident mentioned is that 
on 28-6-1969 at about 11-15 p. m., the 
■ petitioner and his associates armed with 
; bombs created disturbance on Raja 
j Manindra. Road in the course of which 
they indiscriminately hurled bombs to- 
wards the local people endangering their 
' hves and safety and thereby they affect- 
ed pubhc peace and tranquillity of that 
; locality. 

; 6. From the record it does not appear 

that the petitioner was prosecuted for , 
: any of the offences mentioned earher. It 

i is not known why he was not prosecuted, 
i In the ordinary course, if there is truth 
in the ahegations made, he should have 
been prosecuted and given an opportunity 
to defend himself. The allegations made 
; against die petitioner do not amount to 
; anything more than that he committed 
I certain breaches of law. 

! 7. The freedom of the individual is of 

i utmost importance in any dvilized society, 
i It is a human right. Under our Constitu- 
don it is a guaranteed right. It can be 
deprived of only by due process of law* 
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The power to detain is an exceptional 
power to be used under exceptional cir- 
cumstances. It is wrong to consider the 
same, as the executive appears to have 
done in the present case, that it is a con- 
venient substitute for the ordinary pro- 
cess of law. The detention of the peti- 
tioner under the circumstances of this 
case appears to be a gross misuse of the 
power, conferred under the Preventive 
Detention Act. 

8, The three incidents mentioned in 
the grounds are stray incidents spread 
over a period of one year and four 
months. These incidents cannot be said 
to be inter-lmlced. They could not have 
prejudiced the maintenance of ‘public 
order nor can they be held to be sub- 
versive of 'pubhc order’. They were at 
best prejudicial to “law and order”. The 
distinction between the maintenance of 
‘pubhc order and maintenance of ^aw 
and order” was brought out by this Court 
in Dr, Ram Manohar Lohia v. State of, 
Bihar, (1966) 1 SCR 709= (AIR 1966 SC 
740). Therein this Court pointed out that 
maintenance of ‘law and order” is a con- 
ception much wider than the conception 
of maintenance of ‘pubhc order’. The lat- 
ter is the prevention of a disorder of grave 
nature. Every act that affects “law and 
order” need not affect ‘pubhc order. If it 
is otherwise every one who disturbs “law 
and order”, however petty die offence 
committed by him may be, can be de- 
tained under the Preventive Detention 
Act This would be a total repudiation 
of the rule of law and an affront to our 
Constitution. The legal position relating 
to the point in issue was again recendy 
considered by this Court in Arun Ghosh 
V. State of West Bengal, Writ Petii. No. 
287 of 1969, DA 2-12-1969. Therein it 
was observed that ‘pubhc order’ is the 
even tempo of the life of the community 
taldng the country as a whole or even a 
qiecified locality. Disturbance of “pubhc 
order” is to be distinguished from acts 
directed against individuals which do not 
disturb the society to the extent of caus- 
ing a general disturbance of public tran- 
quffhty. It is the degree of disturbance 
and its effect upon die life of the com- 
munity in a locahty which determines 
whether die disturbance amounts only to 
a breach of ‘law and order”. 

9, We are of the opinion that the 
groimds stated in support of the deten- 
tion cannot amount to a disturbance of 
the maintenance of 'pubhc order’. 

Petition allowed- 


816 S. C. [Prs. 1-2] 

AIR 1970 SUPREME COURT 818 
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(From Mysore: (1966) 1 Mys. L. J. 49^ 

T. C. SHAH, V. RAMASWAMI, 

AND A- N. GROVER, JJ. 

IT- Brahma Suraiah and another. Ap- 
pellants V. Laxminarayana, Respondent 

Criminal Appeal No. 183 of 19^, D/- 
26-11-1968. 

Panchayats — Mysore Viflago Pancha- 
yals and Local Boots Art (10 of 1659), 
Section 220 — Commission of on ofFencei 
tmder ~ Private complaint is not main- 
tainable in view of Rule 16 of Mysore 
Panchayat Secretaries Powers and I>ub‘es 
Rules, 19G1: 1966 (1) Mys LJ 494, Revers- 
ed. 

A private complaint cannot be enter- 
tained for the commission of an oIFenco 
under Section 220 of the Mysore Village 
Panchayats and I/jcal Boards Act 1959- 
A complaint can be filed under R. 16 of 
Mysore Panchayat Secretaries Powers and 
Duties Rules, 1901, only by the secretary 
of the Panchayat and ty no one else. 

(Para 2) 

The Secretary has to act on behalf of 
the Panchayat and it is the panchayat 
that would be vitally interested in pre- 
venting and stopping any contravenrion 
of provisions lR:e Section 220 of the Act 
The question of his subordination to any 
of its office-bearers is of no consequence. 
1966 (1> Mys LT 494 Reversed, AIR 1968 
SC im For ’ - '' 


, Followed- (Para 4) 

It is true tiiat under Section 230 of tiio 
Act any police officer may arrest any 
person committing in bis presence any 
oSence against any of the prcjvisions of 
the Art or of any rule, regulation or by 
law made thereunder. But it is incorrect 
to say that aU offences committed under 
the various provisions contained in the Art 
would be cognizable owing to the general 
powers conferred on police officers by 
Section 2S6. Indeed that section gives 
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words the offences committed under them 
must be deemed to bo not cognizable. 

(Para 8) 

The other provisions also of the Ac^ 
namely. Sections 214 to 219 Indicate that 
It was never contemplated that a cem- 
plaint for infringement Or contraventiOT 
of the prohibition contain^ thereio 
could be lodged before a ma^strale hav- 
ing juiisdirtiDn under Section 233 by any 
private individual in the presence of a 
specific rule that the secretary shall have 
the power to file a complaint on behalf 
of the Panchayat (Para 2) 

Cases Beferrcd: Chronological Paras 
(1968) AIR 1968 SC 1339 (V 55) = 

Cri App No. 145 of 1965, D/- 
18-4-1968 = 1968 Cri LJ 1510, 

K. M. Kanavi v. State of Mysore 2, 4 
(1958) AIR 2958 Andh Pra 892 
(V 45) = 1958 Cri LJ 737, Pubh'c 
Prosecutor v. A. V. Ramiah B 

Mr. R. B. Datar, Advocate, for Appellants. 

The following Judgment of the Court 
was delivered by 

GROVEB, J. t— This is on appeal by 
special leave from a Judgment of the 
Mysore High Court in which the only 
point involved Is whether a privato com- , 
plaint could be entertained for the coto- 
mission of an offence under Section 220 
of the Mysore Village Panchayats & 
Local Boards Act 1959, hereinafter call- 
ed the “Act*. The appellants who were 
flse Vico-Chaiiman and the Chairman of 
the Keladi village panchayat were con- 
victed under the aforesaid section and 
sentenced to pay a fine of Rs. 50/- and 
Rs. 40/- and in default to undergo 7 ^ys 
and 5 days' simple imprisonment respeo- 
lively. 

2. A _ privato _ complaint was filed 


against the apjJellants alleging that they 
gave bids at an auction held at the village 
panchayat and appellant No. 1 purchas* 
.cttion avo a radio belongiiiK lo the panchayat 
only a limited power to the police officer ' » AppeDanl No. 2 also bid 

*- - .p -tr . ... at the same auction for ihe radio. Accord- 

mg to Section 220 of the Act no member 
or an employee of a panchayat shall 
directly or indirectly bid for or acquire 
interest in any movable or imm ovable 
property sold at such sale in connection . 
therewith. If any person contravenes 
this provision he is to be punished, on 
conviction, with a fine which may extend 
to Rs. 500/-. Under Rule 16 of the 
Mysore Panchayat Secretaries’ Powers 
and Duties Rular, 1961 promulgated under 
the provisions of the Art, only the 
Secretary of the Panchayat hM the power 


to effect arrest if an offence is .committ- 
ed in his presence. There are certain 
sections in Chapter n of the Art which 
by express words make offences committ- 
ed under them cognizable but in lb© 
same chapter there are other sections 
which do not contain any such provision- 
for instance. Sections 15, 17, 21 and 22 
expressly mvide that the offences com- 
mitted under them would be cognizable 
but Sections 16, 18, 19 and 20 do not 
^tain any such provision. In other 
WCN/GlOO/eS/GDR/P 
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to file a complaint on behalf of the Pan- 
chayat. > The High Court was of the view 
that this Rule did not preclude persons 
other than the Secretary from filing a com- 
plaint but it. only debarred complaints be- 
ing made by others on behalf of the Pan- 
chayat Now Rirle 16 may be reproduc- 
ed. 

“The Secretary shall have power to 
file complaints and suits on behalf of the 
Panchayat and to conduct the proceed- 
ings ori its behalf under the orders of the 
Parrchayat.” 

In K. M. Kanavi v. The State of Mysore, 
.Cri. App. No. 145 of 1965, D/- 18-4-1968 
=(AIR 1968 SC 1339) the appellant 
Kanavi, .who was the President of Mimi- 
cipal Borough of Gadag Betgeri had been 
removed from Presidentship. He refused 
to hand over the charge of all the papers 
and property which were in his posses- 
sion relating to the Borough to the new 
President in spite of an order made by 
|the Government under Sec. 23A of the 
:Bombay Municipal Boroughs Act, 1925, 
hereinafter called the “Bombay Act” to 
:that eEect. Pursuant to orders made by 
ithe Divisional Commissioner and the 
Deputy Commissioner the new President 
■filed, a complaint against Kanavi for an 
offence punishable under Section 23A (3) 
of. the Bombay Act. The appellant was 
convicted and sentenced to pay a fine of 
Rs. 50/-. A question arose whether the 
complaint filed by the new President was 
competent as it was not filed in accord- 
ance with The -^procedure laid down in 
that Act. Section 200 of the Bombay Act 
provided that the Standing Committee, 
and subject to the provisions of sub-sec- 
tion (3), the Chief Officer may order pro- 
ceedings to be taken for the recovery of 
any penalties and for the punishment of 
any persons offending against the pro\4- 
sions of the aforesaid Act. This Court 
was of the opinion that the complaint 
which had been filed by the new Presi- 
dent was for initiating the proceedings for 
the punishment of Kanavi who had 
offended against the provisions of sub- 
section (2) of Section 23A and as the 
new President was not the Chief Officer 
and he had not' filed the complaint under 
any direction rriade by the Standing Com- 
mittee the complaint could not be enter- 
tained. In that case also the High Court 
had taken the view that Section 200 (1) 
was only an enabling section which gave 
the power to the Standing Committee and 
the Chief Officer to make a direction for 
taking of proceedings arid it could not be 
held to be exhaustive of the autliorities 
1970 S. C./52 VI G— 2 


who could make directions for initiation 
of proceedings. The High Court had 
taken notice of the fact that there was 
no provision in tliat Act forbidding cog- 
nizance of offences being taken except 
on a complaint made under a direction of 
the Standing Committee or the Chief 
Officer. This is what was observed by 
this Court: — 

“We are unable to accept the interpre- 
tation put by the High Court on S. 200 
(1) of the Act. It is true that there is 
no specific provision in the Act laying 
down that cognizance of an offence under 
the Act is not to be taken except on a 
complaint filed in accordance with a direc- 
tion made under Section 200 (1), but the 
scheme of the Act and the purpose of 
.this provision in Section 200 (1) makes 
it clear that tlie legislative intended that 
such proceedings should only be instituted 
in the manner laid down in that sub-sec- 
tion. The word “may” was used only 
because the legislature could not have 
enacted a mandatory provision requiring 
the Standing Committee or the Chief 
Officer to make a direction for institu- 
tion of proceedings in all cases. This 
word was intended to give a discretion 
to the Standing Committee or the Chief 
Officer to make directions for taking pro- 
ceedings only when they considered -it 
appropriate that such a direction should 
be made and to avoid compelling the 
Standing Committee or the Chief Officer 
to make such directions in all cases. The 
use of this word “may” cannot be inter- 
preted as layirig doivn that if a proceed- 
ing for punishment of any person for 
contravention of any of the prowsions of 
the Act is to be instituted, it can be ins- 
tituted in any manner without complying 
with the requirements of Section 200 (1) 
of the Act. If the interpretation put by 
the High Court on this provision is ac- 
cepted, it would mean that tliis provision 
was totally unnecessary, because tliere 
would be no need to confer power on the 
Standing Committee or the Chief Officer 
to make such directions if such directions 
could be made or proceedings instituted 
at the instance of any private individual. 
We cannot accept the submission that this 
provision was made in the Act simply by, 
way of abundant caution. Iii fact, if tlie 
provision had been made with such an 
object in view, there is no reason why the 
power should have been e-vpressed to- be 
conferred on tlie Standing Committee and 
the -Chief Officer only and not , on the 
President of tlie Municipah'ty. We, con- 
sequently, hold that, if any proceeding 
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for punishment of any person for contra- 
vention of any of the provisions of the 
Act is to be inslifuled, it must be institut- 
ed in the manner laid down in Section 200 
(1) of the Act and in that manner only." 

It may be mentioned that the expression 
of the above opinion was based on a 
consideration of the previous decisions of 
this Court. Following the ratio of the 
above decision it would be legitimate to 
hold that the complaint, in the present 
case, could be filed under Rule 16 only by 
the Secretary of the Panchayat and by no 
one else. It may be pointed out that in 
the Act Sec. 213 (3) is analogous to Sec- 
tion 23A (3) of the Bombay Act. On a 
parity of reasoning it could not be sug- 
gested that if there had been any contra- 
vention of Section 213 (3) any voter or , 
member of the public could have filed a 
complaint in the matter. The other pro- 
visions also of the Act which follow, 
namely, Sections 214 to 219 indicate that 
it was never contemplated tliat a com- 
plaint for infringement or contravention 
of the prohibition contained therein 
could be lodged before a magistrate hav- 
ing jurisdiction under Section 233 by any 
private individual in the presence of a 
specific rule that the Secretary shall have 
the power to file a complaint on behalf of 
the Panchayat. Most of these sections i.e., 
jSectlons 217 and 218 postulate infractions 
[of orders of the Panchayat for which the 
Panchayat alone would be interested in 
'filing a complaint. We are satisfied that 
the scheme of the Act also supports the 
view which we are taldng that u com- 
plaint could be filed only under Rule 16 
of Mysore Panchayat Secretaries’ Powers 
and Duties Rules 1961 and could not have 
been filed by a private complainant. 

t». Tne Court seems to have re- 
lied on Section 236 of the Act which 
deals with powen of police officers. T^is 
isection provides that any police officer 
[may arrest any person committing in his 
presence any offence against any of the 
'provisions of the Act or of any rule, regu- 
lation or bye-law made thereunder. The 
[penon arrested has to be produced before 
[the nearest magistrate within a period of 
'24 hours of arrest. The police officer 
[effecting the arrest must give immediate 
information to the Chairman or the Sec- 
retary of the Panchayat of the commis- 
sion of such offence and give all assis- 
tance ^the exercise of his lawful auUio- 
rity. The fligh Court was of the view 
that under the provision of this section 
the police officer could submit a charge- 
sheet under Section 173 of the CrimSal 
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Procedure Code after necessary investiga- 
tion for offences committed under the 
Act. Chapter II of the Act relates to 
establishment and constitution of Pan- 
chayats. There are certain sections in it 
which by express words make offences 
committed under them cognizable but in 
the same Chapter there are other sections 
which do not contain any such provision; 
for instance, Sections 15, 17, 21 and 22 ex- 
pressly provide that the offences commit- 
ted under them would be cognizable but 
Sections 16, 18, 19 and 20 do not contain 
any such provision. In other words the 
offences committed under them must be 
deemed to be not cognizable. Section 23 
in the same Chapter says that no Court 
shall take cognizance of an offence 
punishable under Section 16 or Section 17 
or under Section 19 (2) (a) unless there is 
a complaint made by an order of or under 
authority from the Deputy Commissioner. 
The Higli Court was, therefore, not ri^t 
in saying that all offences committed 
under the various provisions contained in 
the Act would be cognizable owing to the 
general powers conferred on police offi- 
cers by Section 236. Indeed that section 
gives only a limited power to the police 
officer to effect arrest if an offence is com- 
mitted in his presence. There is autho- 
rity for the view that this will make an, 
offence cognizable within the meaning of 
Section 4 (f) of the Criminal Procedure' 
Code; vide Public Prosecutor v. A. V. 
Ramiah, AIR 1958 Andh Pra 392. In the 
absence of any express provision in Sec- 
tion 220 with which we are concerned we 
doubt whether, that the offence commit- 
ted under it would be cognizable and a 
police officer could carry on investigation 
in respert of it under Chapter XIV of the 
Criminal Procedure Code and finally sub- 
inil a charge-sheet under Section 173 of 
that Code. 

4. It may also be pointed out that in 
the present case we are not concerned 
with the powers which a police officer can 
exererse in respect of an offence commit- 
ted under Section 220 of the Act. What 
has to be seen is whether a private per- 
son or an individual could file a com- 
plaint. In the presence of Rule 10 and 
r ^®®sons given in Cri. App. No. 145 
J?6o. DA 1W-I968= (AIR 1968 SC 
lojyj we arc of the opinion that it was the 
Secretary of the Panchayat who alone was 
competent to file the complaint. It must 
be remembered that it would be the pan- 
crwyal that would be largely interested in 
tanng action against any of its members 
and employees for the contravention of 
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Section 220. The Secretary would, there- 
fore, be entitled to file a complaint on 
behalf of the panchayat. The difficulty 
felt by the High Court that a Secretary 
who is subordinate to the Chairman may 
find it embarrassing to file a complaint 
against him can hardly be accepted as 
serious hurdle in the way of coming to 
the conclusion at which we have, arrived. 
The Secretary has to act on behalf of the 
Panchayat and it is the panchayat that 
svould be vitally interested in preventing 
and stopping any contravention of provi- 
rions like Section 220 of the Act. The 
Secretary acts on behalf of the pancha- 
yat and the question of his subordination 
to any of its office bearers is of no conse- 
quence. 

5. In tire view we have taken the ap- 
peal is allowed and the conviction and 
sentence, imposed on each of the appel- 
lants is set aside. 

Appeal allowed. 


AIR 1970 SUPREME COURT 819 
(V 57 C 176) 

. S. M. SIKRI, J. M. SHELAT, V. 
BHARGAVA, G. K. MITTER AND 
C. A. VAIDIALINGAM, JJ. 

Hari Vishnu Kamatli, Petitioner v. 
Gopal Swarup Pathak, Respondent. - 

Election Petn. No. 6 of 1969, D/- 18- 
12-1969. 

Presidential and Vice-Presidential Elec- 
tions Act (1952), Secs. 5, 21, Rules imder 
Presidential and Vice-Presidential Elec- 
tions Rules, 1952, Rules 4, 5 and 6 — 
Nomination papers must be presented in 
person either by the candidate or propo- 
ser or the seconder — Presentation by 
post is not a proper presentation. 

. Rule 4 of the Presidential and Vice- 
Presidential Elections Rules provides only 
one delivery either in person by the 
c;andidate or by his proposer or seconder. 
It can be delivered only between the 
hours of eleven in the forenoon and three 
in the afternoon. A nomination paper 
sent by post cannot be said to be validly 
presented. (Para 11) 

Rule 5 proceeds on the basis that the 
presentation of a nomination paper must 
be in person because it requires the re- 
turning officer to sim thereon a certificate 
stating the date and time of the presenta- 
tion of the same and to inform the per- 
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son, the date, time and place fixed for 
scrutiny. This is again evident from 
Rule 6 which directs tlie Returning Officer 
inter alia to give the candidates and other 
authorised persons present reasonable faci- 
lities for examining the nomination papers 
of all candidates which have been deli- 
vered within the time and in the manner 
laid down in Rule 4. (Para 13) 

Mr. Sarjoo Prasad, Senior Advocate 
(M/s. P. Parameswara Rao and K. C. Dua, 
Advocate with him), for Petitioner; M/s. 
M. C. Setalvad, N. A. Palkhivala and 
M. G. Chagla, Senior Advocates (M/s. 
J. B. Dadachanji, Ravinder Narain and 
O. G. Mathur, Advocates of M/s. J. B. 
Dadachanji and Go. with themX for Elec- 
tion Commission of India and Attorney 
General for India; Mr. Jagadish Swarup, 
Solicitor-General of India and Dr. L. M. 
Singhvi, Senior Advocate, (Mr. S. P. Nayar 
Advocate, with them), for Respondent. 

The Judgment of the Court was deli- 
vered by 

SnQlI, J.: This is a petition under Arti- 
cle 71 of the Constitution and Section 14 
of the Presidential and Vice-Presidential 
Elections Act (XXXI of 1952) — hereinafter 
referred to as the Act — ^praying for a de- 
claration that the election of Shri Gopal 
Swamp Pathak, respondent, to the office 
of the Vice-President of India is void. 

2. The main ground on which this de- 
claration is sought is that the nomination 
paper of Dr. Ram Sharan Dass Sakhuja 
was wrongly rejected by the Returning 
Officer on August 6, 1969. The respon- 
dent apart from meeting this ground has 
raised a number of other issues including 
the issue whether the nomination paper 
of Dr. Ram Sharan Dass Sakhuja was 
genuine, and if not, whether the petition 
is maintainable. The learned counsel for 
the respondent strongly pressed bn us 
that we should first try this issue suggest- 
ed by him but as we have come to the 
conclusion that the petition must fail on 
the ground that the nomination paper 
of Dr. Ram Sharan Dass Sakhuja . was 
rightly rejected on August 6, 1969, it is 
not necessary to consider the other issues 
that arise out of the pleadings of the 
parties. 

3. The two issues suggested by the 
petitioner which we propose to discuss 
are: 

1. Whether the nomination of Dr. Ram 
Sharan Dass Sakhuja has been wrongly 
rejected on the ground that the nomina- 
tion paper was not delivered in person; 
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2. \Vhelher the Returning OfBcer bad 
power to reject the nomination even be- 
fore the date of scrutiny. 

4 . The relevant facts for determin- 
ing these issues may now be set out. 
On 19lh or 20th July, 1969, the ofRce of 
the Vice-President of India fell vacant on 
the resignation of the then incumbent, 
Shri V. V. Giri. The Election Commis- 
sion appointed Shri B. N. Banerjee Secre- 
tary, Rajya Sabha, as returning officer for 
the election of the Vice-President of India. 
The Election Commission issued a noti- 
fication under Section 4 appointing August 
9, 1969, as the last date for filing nomi- 
nation for election to the office of the 
Vice-President of India and August 11, 
1969, for scrulinv of nomination papers. 
A number of candidates filed nomination 
papers and on August 11, 1969, the Re- 
turning Officer maae a record of proceed- 
ings. Tire relevant part of the proceed- 
ings reads as follows; 

“I held the scrutiny of nomination 
papers for the Vice-Presidential Election 
today, the 11th August, 1969, at II a. m. 
in my office (Room No. 29) in Parliament 
House, New Delhi; 24 nomination papers 
were delivered to me within the time and 
in the manner laid down in Rule 4 of the 
Presidential and Vice-Presidential Elec- 
tions Rules, 1932. These nomination 
papers related to: — 

1. Shri S, Nagappa (One nomination 

paper) 

2. Shri G. S. Palhak (Seventeen nomi- 

nation papers) 

3. Shri Sivashanmugam ' (Two nomina- 

(Jag.innathan Filial) tioo papers) 

4. Smt. Manohara Nirmala (One nomi- 

Holkar nation paper) 

5- Sbri B. P. Mabasetb - (One nomina- 
tion paper) 

6. Shri Hari Vishnu (Two nomination 
Kamath papers) 


3. I gave the candidates and the others 
present all facilities for examining the 
nomination papers of all the candidates 
delivered to me. Tlie nomination papers 
were ex.imined by them. No objection 
was raised to any nomination papers by 
any candidate or bis lepiesenlative. I 
scrutinised all the -nomination papers and 
I found that they satisfied the require- 
ments of n valid nomination paper. I 
accordingly accepted all the nomination 
papers ^ \'alid and made endorsements 
on all the 24 nomination papen accent- 
ing them. ^ 


4 . I also brought to the notice of those 
present that I had received some nomina- 
tion papers, and some other papers pur- 
porting to be nomination papers, by post, 
and that I could not treat them os valid 
nomination papers as they were not deli- 
vered to me in accordance with sub-r. (1) 
of Rule 4 of the Presidential and Vice- 
Presidential Elections Rules, 1952, and that 
they also did not comply with the pro\i- 
sions of law in other respects. I further 
mentioned to those present that there 
were in addition tliree other papers which, 
though presented to me in person, did 
not comply with the requirements of the 
law as they were not accompanied bvi 
the certified extracts from the electoral 
roll and suffered from other defects. I> 
had not given any serial number to any 
of these papers and had rejected all of 
them.” 

5. One of the nominations referred to 

in para 4 of the proceedings was that of 
Dr. Ram Sharan Dass Shakuja. It appean 
that the nomination papers of Dr. Shakuja 
allegeil to be complete in every respect, 
were.not delivered in person either by Dr. 
Shakuja or by tlie proposer or seconder 
in person to the Returning Officer but 
were received by him by post on August 
C. 1969. On that very day. the Returning 
Officer did not treat the ■papers as valia 
as tliey were not delivered to him in ac- 
cordance with sub-rule (1) of Rule 4 of 
the Presidential and Vice-Presidential 
Elections Rules, 1032. » 

G. Ill order to discuss the issues men- 
tioned above it is necessary to set out 
the relevant statutory provisions. Under 
Section 4 of the Act the Election Com- 
mission by notification appoints for every 
election (a) the last date for making nomi- 
nations, (b) die date for scrutiny cl noniv 
nations, (c) the last date for the with- 
drawal of candidatures, and (d) the date 
on which poll shall, if necessary, be taken. 
Under Section 5 any person may be 
nominated as a candidate for election to 
the office of Vice-President if he is quali- 
fied to be elected to that office under the 
Constitution. Sub-section (2) of Sec. 5 
prescribes that each candidate shall be 
nominated by a nomination paper com- 
in the prescribed form and sub- 
scribed by the candidate himself as as- 
senting to the nomination and by tivo 
electors as proposer and seconder. 

7. We may assume for the purpose of 
tiiis case that the conditions laid doisTi in 
Section 5 (2) were complied with. 

8. Section 6 deals with the withdrawal 
of candidature and pros-ides that any 
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candidate may withdraw his candidature 
by a notice in writing in the prescribed 
form subscribed by him and delivered be- 
fore three O’clock in the afternoon on 
the date fixed under Clause (c) of sub- 
section (1) of Section 4 , to the Returning 
Officer either by such candidate in person 
or by his proposer or seconder who has 
been authorised in this behalf in writing 
by such candidate. 

9. The learned counsel for the peti- 
tioner rightly conceded that if a candi- 
date v’ants to withdraw his candidature 
the notice in writing must be delivered 
to the Returning Officer in person by 
siich candidate or by his proposer or 
seconder who has been authorised. In 
other words no candidate can withdraw 
by sending a notice in writing by post. 

10. Section 18 gives the grounds for 
declaring the election of a returned candi- 
date to be void. One of the groimds is: 

“If the Supreme Court is of opinion 
that, the nomination of any candidate has 
been wrongly rejected or the nomination 
of the successful candidate or of any other 
candidate who has not withdrawn his 
candidature has been wrongly accepted, 
the Supreme Court shall declare the elec- 
tion of the returned candidate to be void.” 
Section 21 gives powers to the Central 
Covemment to make rules and the two 
matters, among others, on which rules 
can be made are: 

“(d) the form and manner in which 
nominations may be made and the proce- 
dure to be followed in respect of the 
presentation of nomination papers; 

(e) the scrutiny of nominations and, in 
particular, the manner in which such 
scrutiny shall be conducted and the condi- 
tions and circumstances under which any 
person may be present or may enter ob- 
jections thereat.” 

In pursuance of these powers rules were 
framed. 

Rule 4 deals with the presentation ,of 
nominaHon papers and is in the follow- 
ing terms: 

“4. (1) On or before the date appoint- 
ed under Clause (a) of sub-section (1) of 
Section 4. each candidate shall, either in 
person or by his proposer or seconder, 
between the hours of eleven in the fore- 
noon and three in the afternoon, deliver 
to the Returning Officer . at the. place speci- 
fied in fhis behalf in the public notice 
a nomination paper completed in Form 2 
in the case of a’ Presidential Election, and 
in Form 3 in the case of a Vice-Presiden- 
tial , election; together with a certified 


copy of the entry relating to the candi- 
date in the electoral roll for the Parlia- 
mentary constituency in which he is re- 
gistered. 

(2) Any nomination paper which is not 
received before three O’clock in the 
afternoon on the last date appointed 
under clause (a) of sub-section (1) of Sec- 
tion 4 or to which the certified copy 
referred to in sub-rule (1) of this Rule is 
not attached shall be rejected.” 

Rule 5 prescribes the procedure on receipt 
of nomination papers as follows: 

“5. On the presentation of a nomina- 
tion paper, the Returning Officer shall — 

(a) sign thereon a certificate stating the 

date and time of presentation of 
the nomination paper and enter 
thereon its serial number; 

(b) inform the person or persons pre- 
senting the nomination paper of 
the date, time and place fixed for 
the scrutiny of nominations: and 

(c) cause to be affixed in some con- 
spicuous place in his office a copy 
of the nomination paper as certi- 
fied and numbered under clause (a) 
of this rule.” 

Rule 6 provides for the scrutiny of nomi- 
nations and is in the following terms: 

"6. (1) The candidates, one proposer 
and one seconder of each candidate, and 
one other person duly authorised in writ- 
ing by such candidate, shall be entitled 
to be present at the time of scrutiny of 
nominations; and the Returning Officer 
.shall give them all reasonable facilities 
for examining the nomination papers of 
all candidates which have been delivered 
within the time and in the manner laid 
down in Rule 4. 

(2) The Returning Officer shall then 
examine the nomination papers and de- 
cide all objections which may be made 
to any of them. 

(3) The Returning Officer may, either 
on such objection or on his own motion, 
and after such summary inquiry, if any, 
as he thinks necessary, reject a nomina- 
tion paper on any of the following grounds 
namely: — 

. (a) that the candidate is not eligible for 
election as President or Vice-President, as 
the case may be, under the ConsHtution; 
or 

. (b) that the proposer or seconder is not 
qualified to subscribe a nomination paper 
under sub-section (2) of Section 5; or 

(c) that the signature of the candidate, 
proposer or seconder is not genuine or 
has been obtained by fraud; or 
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(d) that the nomination paper has not 
been duly completed and the defect or 
irregularity U of a substantial character 
Or 

(e) that the proposer or seconder has 
subscribed, whether as proposer or secon- 
der. another nomination paper received 
earlier by the Returning Officer at the 
same election. 

(4) The Returning Officer shall hold the 
scrutiny on the d.ntc appointed in this be- 
half under Clause ot sub-section (1) of 
section 4 and shall not allow any ad- 
joumment of the proceedings except 
when Such proceedings are interrupted 
or obstructs by riot or open violence or 
by causes beyond his control; 

Provided *that, in case an objection is 

he so requires, be allowed time to rebut 
it not later than the next day but one 
following the date fixed for scrutiny, and 
the Returning Officer shall record his deci- 
sion on the date on which the proceed- 
ings have been adjourned. 

(3) The Returning Officer shall endorse 
on each nomination paper his decision 
cither accepting or rejecting It and If the 
nomination paper is rejected, he shall re- 
cord in writing a brief statement of his 
reasons for rejecting it." 

11. The question whether a candidate 
is entitled to send his nomination papers 
by post to the Returning Officer may now 
be considered. It will be noticed that 
Rule 4 provides only one manner of pre- 
sentation, i. e. delivery cither in penon 
by the caiKlid.itc or by his proposer or 
seconder. Further, it mentions the time 
within which it can be delivered, i. c-, 
between the hours of eleven in the fore- 
noon and three in the afternoon. It seems 
to us that if the nomination paper is not 
presented In person either by the candi- 
date or by the proposer or the seconder 

I it cannot be deemed to have been pre- 
sented at all. Tlicrc seems to be goixl 
rc.nson for m-ihing this rsile because other- 
wise not only the authenticity of the per- 
son sending the nomination paper svill be 
in doubt hut also tlie time of the delivery 
of the nomin.nlion p.iper svould be in 
doubt. 

12. Be th.it as it may, if the rule pro- 
vides one mclhotl of present.ition that 
method of present.ition must be follow- 
ed. '^at this is the only method of pre- 
sentation of nomination papers fs frome 
by subsequent provisions. Sub-nile f2) 
oirlr ' nomination 

paper vstiicb is ' not reccivetl before 
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3 O’clock in the afternoon on the last 
d^le appointed under Cl. (a) of sub-sec. (1) 
of Section 4 shall be rejected. Tliis shows 
that even if a nomination paper is pre- 
s^ted personally but after 3 O’cIocHn 
the afternoon it has to be rejected. The 
nile proceeds on the basis that the pre- 
sentation must have been either in per- 
son or by the proposer or the seconder. 

If a nomination paper is received by post 
it w'ould be difficult to say that it has 
been presented and received before 3 
O’clock on the last date appointed under 
Clause (a) of sub-section (1) of Section 4. 

13. Rule 5 also proceeds on the basis 
that the presentation of a nomination 
paper must be in person because it re- 
quires the Returning Officer to sign there- 
on a certificate stating the date and time 
of presentation of the nomination paper 
ond inform the person or persons present- 
ing the nomination paper of the date, 
time and place fixecT for the scrutiny of 
nominations. It is clear that Rule 5 con- 
templates only one method of presenta- 
tion. This is again evident from Rule 6 
which directs the Rehiming Officer inter 
alia to give the candidates and other 

authorised persons present reasonable 
facilities for cx.imining the nomination' 
papers of all candidates which have been' 
delivered within the time and in the) 
manner laid down in Rule 4. In other 
words, the nomination p.ipers which have! 
not been delivered within time and in 
the manner laid down in Rule 4 havej 
not to be shown for purposes of scnitiny. 

14. Tlie learned counsel for the peti- 
tioner contends that sub-rule (2) of Rule 4 
gives two grounds of rejection, one that 
the nomination paper is not received be- 
fore 3 O’ clock in tlie afternoon of the 
last dale appointed under Clause (a) of 
sub-section (1) of Section 4, and the 
second that the certified copy referred 
to in sub-rule (1) of Rule 4 is not attach- 
wl. He further says that Rule 0 gives 
five more grounds of refection. He sa>'S 
that the ground on which the nomination 
paper of Dr. Ram Sharan Dass ShaVuja 
has been rejected fs not covered by cither 
sub-nile (2) of Rule 4 or Rule 0 and ac- 
cordingly the nomination paper of Dr. 
Ram Sharan Dass Shakuja could not 
have been validly rejected. 

^ 15. It seems to us that this nomina- 
tion p.ipcr could be rejected on the ground 
that it has not been presented in person 
and received before 3 O’ clock in th^ 
afternoon on the I.ist date appointed 
under Cl. of sub-r. (1) of R. 4. Such 
a nomination paper could not be treat- 
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ed to have been received within the 
meaning of sub-rule (2) of Rule 4 and 
the Returning Officer was entitled to re- 
ject it. 

16. There is no force in the second 
submission that at any rate the Return- 
ing Officer should have waited till the 
date of the scrutiny because as soon as 
he finds that a nomination paper has not 
been duly represented he must reject it 
outright at the time it is handed over to 
him. 

17. The learh’ed counsel contends that 
even if there has been a breach of R. 4(1) 
the rule is not mandatory and the breach 
of it should not be deemed fatal. We 
are unable to agree with this submission. 
As we have mentioned before, the rules 
contemplate only one method of presen- 
tation and if that method is not followed 
the nomination papers cannot be held 
to be validly presented and must be re- 
jected outright. To hold othenwse would 
lead to utter confusion and delay in the 
completion of the election. The Return- 
ing Officer would not know who and 
\yhere to inform about the date of scru- 
tiny, he would not be certain whether it is 
genuine and would have to take evidence 
as to u'hether it is a genuine nomination 
paper or a forged paper. 

18. In the result the petition fails and 
is dismissed with costs. The petitioner 
will pay to the respondent Rs. 500 as 
total amount of costs. 

Petition dismissed. 
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^Vhen an employer lends services of 
his employee to third person, the em- 
ployee still continues to be in the employ- 
ment of his employer and hence the third 
person cannot terminate the services of 
the employee. (Para 8) 

A contract of service being incapable 
of transfer unilaterally a transfer of ser- 
vice from one employer to another can 
only be effected by a tripartite agreement 
between the employer, the employee and 
the third party, the effect of which would 
be to terminate the original contract of 
service and to make a new contract be- 
tween the employee and the third party. 
So long as the contract of service is not 
terminated, a new contract is not made 
and the employee continues to be in the 
employment of the employer. When an 
employer orders him to do a certain 
work for another person, the employee 
still continues to be in his employment. 
The emploj'ee has the right to daim Ms 
wages from the employer and not from 
the third party. Such third party-hirer 
may pay his wages but that is because 
of his agreement with the employer. The 
hirer may also exercise control and direc- 
tion in the doing of the thing for which 
he is hired or even the manner in which 
it is to be done. But the hirer Aird 
party cannot dismiss him. The right of 
dismissal vests in the employer, Spl. Civil 
Appin. No. 353 of 1963, D/- 21-8-1964 
(Bom), Approved; AIR 1961 SC 627, Dist- 
ing. (Para 8) 

Cases Referred; Chronological Paras 

(1961) AIR 1961 SC 627 (V 48) = 

1961-2 SCR 811, Jestmani Gulabrao 


Dholkia v. Scindia Steam Naviga- 
tion Co. 10 

(1955) 1955-2 QB 437 = 1955-2 
All ER 561, Denham v. Midland 
Employees Mutual Assurance 
Ltd. 7 

(1947) 1947 AC 1 = 115 LJKB 465, 
Mersey Docks and Harbour Board 
V. Coggins and Griffith (Liver- 
pool) Ltd. 7 

(1942) 1942 AC 509 = 111 LJ PC 
138, Century Insurance Co. Ltd. 

V. Northern Ireland Road Trans- 
port Board 7 

(1940) . 1940-3 All ER 549 = 109 
LJ KB 865 (HL), Nokes v. Don- 
caster Amalgamated Collieries 
Ltd. 7 

(1898) 2 QB 565 = 67 LJ QB 895, 

Jones v. Scullard 7 

(1840) 6 M & W 499 = 151 ER 

509, Quarman v. Burnett 7 
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5. As to. the first contention, it would 
not be correct to say that the High Court 
made out a new case for the first time 
for. Respondent 1 which was not pleaded 
by him before the Assistant Commissioner. 
In Para 1 of his application he had ex- 
pressly averred that about three years 
after his employment in the factor}' he 
had been ordered to work in the head 
office. In reply to the application the 
appellants conceded that though Respon- 
dent 1 was first employed in the factory 
and had worked there for about three 
years, he had thereafter been transferred 
to and been working as a clerk in the 
head office. There was, however, no 
averment in that reply that the contract 
of service of Respondent 1 with the said 
factory was at any time put an end to 
or tliat when he was directed to work 
in the head office a fresh contract of ser- 
vice was entered into between him and 
the head office. The Assistant Commis- 
sioner in his said order held that the 
head office and the factory were two 
separate establishments registered under 
two. different Acts, and, therefore, sub- 
ject to different provisions of law. He 
further held tliat since Respondent 1 
was not actually working in the factory 
and his name did not figure in the fac- 
tory’s muster roll and was not paid his 
wages by the factory, the applicant could 
not be said to be an employee of the said 
factory. In his rerdsion application be- 
fore the Industrial Court, Respondent 1 
made an express plea that when he was 
directed to work in the Head office, he 
had received no notice from the factory 
that his services were terminated there or 
that he had henceforth become the em- 
ployee of the head office. It is clear 
from these pleadings that it was not for 
the first time in the High Court that Res- 
pondent 1 contended as to the incompe- 
tence of the head office to take discipli- 
nary, action against him and to pass the 
order of, dismissal. The first contention 
of Mr. Phadke, therefore, cannot be ac- 
cepted. 

.6. As, regards the second and the third 
contentions, there is no dispute that 
though the head office and the said fac- 
tory belong to the same proprietors, they 
were always treated as two distinct en- 
tities registered under two different Acts, 
that Resjrondent 1 was employed first in 
the factory where he worked for 2 or 3 
years and was thereafter ordered to work 
at the head office where admittedly he 
worked for about six years before the im- 
pugned order terminating his services was 


passed. The question, therefore, which 
the Assistant Commissioner and the In- 
dustrial Court had" to decide, in view of 
the pleadings of the parties, was whether 
Respondent 1 had ceased to be the em- 
ployee of the factory and was in tlie em- 
ployment of the head office at the time 
when the impugned order was passed, or 
whether his sendees were simply lent to 
the head office and he continued all along 
to be the employee of the factory ? 

7. Tlie general nile in respect of rela- 
tionship of master and servant is that a 
subsisting contract of sendee with one 
master is a bar to sendee with any other 
master unless the contract othenvise pro- 
vides or the master consents. A contract 
of employment involving personal service 
is incapable of transfer. Thus, where a 
businessman joins a partnership firm and 
takes his personal staff with him into the 
firm, his staff cannot be made the staff of 
the firm without the consent of the other 
partners, fcf. Mersey Docks and Harbour 
Board v. Coggins and Griffith (Liverpool) 
Ltd., 1947- AC 1 at p. 17). In certain 
cases, however, it is possible to say that 
an employee has different employers, as 
when the employer, in pursuance of a con- 
tract between him and a third party, lends 
or hires out the services of his employee 
to that third party for a particular work. 
Such an arrangement, however, does not 
effect a transfer of the contract of service 
between the employer and his employee, 
but only amounts to a transfer of the 
benefit of his services, (cf. Century Insu- 
rance Co. Ltd. V. Northern Ireland Road 
Transport Board, 1942 AC .509.) In such 
cases where a third party engages another 
person’s employee it is the general em- 
ployer who is normally liable for the 
tortuous acts committed by the employee 
and his liability is not Jiffected by the 
existence of a contract behveen him and 
the third party under which the sendees 
of the employee are lent or hired out for 
a temporary period to such third party. 
In order to absolve the emplover from the 
liability and to make the person who 
temporarily engages the employee or hires 
his services it is necessary to prove that 
the relationship of master and servant 
was temporarily constituted between such 
third party and the employee, and that it 
existed at the time when the tortuous act 
was committed by the employee. 
There is, however, a presumption against 
there being such a transfer of an em- 
ployee, as to make the hirer or the person 
on whose behalf the employee is tempo- 
rarily working and a heavy burden rests 
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on the party seeking to establish that the 
relationship of master and servant has 
been constituted pro hac vie behveen the 
temiwrary employer and the employee; 
(1917 AC 1 (supra)). In cases where an 
employer has Iiired out or lent the 
sersices of his employee for a specific 
work and such an employee has catised 
damage to another person by his tortu- 
ous act, the question oftei> arises as to 
who of the two i.e., the employer or the 
person to whom such services are hired 
out or lent, is vicariously responsible for 
such damage. In cases commonly known 
as cranes and carriage cases, courts in 
England evolve the nile of the employee 
being temporarily the employee of such 
third parly to impose the responsibility on 
him if it was established that in the mat- 
ter of the art, in the performance of which 
the tortuous art was committed such thinl 
party had exercised control and direction 
over the performance of the act in ques- 
tion and the manner in which it was to 
be performed. The classic ease common- 
ly cited and in svhich this rule was ap- 
plied is Quarman v. Bumett, (1840) 0 M 
& W 499. (cf. also Jones v. Scullard. 
(1893) 2 QB 503 where LonI Busell ap- 
plied the test of the power to direct and 
control the art in performance of svhich 
damage was caused to another person). 
Tlie posillon in lu'v is, therefore, clear 
that except in the case of a statutory pro- 
vision to the contrary, a right to the ser- 
vice of an employee cannot be the sub- 
fcct matter of a transfer by an employer 
to a third p.irty without the employee's 
consent. Thus, in Nokes v. Doncaster 
Amalg.amatcd ^llierics. Ltd., 1940-.'! AH 
En &i9 where an onler svas made under 
Section 1-34 of ilje Companies Art, 1929 
Imnsfening all the assets and liabilities of 
a comp.mv to another company. Viscount 
Simon held that such an order did not 
mean that contracts of sendee between 
the appell.Tnt and the transferor-company 
also stood transferred Tlie principle that 
c\m in cases where the sendees of an 
employee are lent to a third Party tempo- 
rarily for a p.articnlar uotk. tne employee 
still remains the emplojee of the emplo- 
yer is illustrated in Denham v. Midhind 
Employees Mutual .^ss*jranep Ltd , 11B5-2 
QB -tYi. Tliere E.vshvoosls Ltd., employ- 
ed Crands to make test borings on 
their nmperty. Ij* Grands prosdded two 
skilled dnilers wifli plant and tackle to 
carry out the Ixirings and E.ashvi>ods Ltd 
to prosdde one of the labourers, 
or.e Uegg. to assist those skilled men free 
Cl to Le Crands. ||,p jaij 


work was being carried out, Clcffi v.-ts 
killed in circumstances in which Le 
Crands were liable to pay damages to hh 
widmv on the ground that his death was 
caused on account of the negligence of le 
Grands or their sen’ants. Le Crands 
Sought to be indemnified by their insurers 
against their said liability. They were 
covered by two policies, one with the 
Midland Employers Mutual Assnnmw 
Ltd. in respect of their liability to the 
tmploj'ces and the other with Llovds in 
respect of their liability to the public ^ 
general. Tlie policy issued by the Mid- 
land Employers Mutual Assurance Ltd, 
provided that if any person 'under a con- 
tract of service“ svith the insured were 
to sustain any personal injury by accident 
caused during the period of cmplo)'menl. 
and if the insured became liable to pay 
damages for such injury the asstwiation 
would indemnify the insured against w 
sums for which he would be so liable. 
Tlic policy issued by the Lloyds indemnh 
(led Lc Grands for .my sums for which 
they might become liable to p.ay in rtt- 
pcct of death or accidental bodily injury 
to i^rsons and loss or damage to property 
arising in or out of the business of borinp 
carried out by Le Crands. Tlie qiiestlor 
was whether at the lime of his deatJ 
Clegg was the servant of Le Cmnds one 
under "a contract of service" with then 
as provided in their polic.’)’ with the Mid 
land Aswiiance Ltd. Dc.nling with lha' 
question. Denning. L. J., observed thai 
the difficulty wliich surrounded such s 
subject arose because of the concept thal 
a scrs-anl of a general employer may U 
transferretl to a temporary’ employer so aJ 
to become for the time being his serv'ant. 
Such a concept was, he said, a very use- 
ful device to pl.ice liability on the shoul- 
ders of the one who should properly bear 
I'L but did not affect the contract of ser- 
vice itself. N’o contract of service can be 
transferred from one employer to anothw 
without tlie servant’s consent and such 
consent is not to be raised by operation 
of law but only by the real consent in fact 
of the man express or implied. He fa- 
ther observed; 

*In none of the transfer cases whi^ 
has been died to us had the consent of 
the man been sought or obtained. The 
general employer has simply told him ^ 
CO and do some p.irtfcular svork for lh« 
temporary employer and he has g«^- 
Tlie Supposed transfer, when ft ta*rt 
place, i* nothing more than a dn4ce 
a vm’ convenient and just dedee, ntxr* 
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you — to put liability on to the tempo- 
rary employer; and even this device has 
in recent years been very much restricted 
in its operation. It only applies when the 
servant is transferred so completely that 
the temporary employer has the right to 
dictate, not only what the servant is to 
do, but also how he is to do it.” 

Applying these principles to the facts be- 
fore him, he observed that he had no 
doubt that if a third person had been 
injured by the negligence of Clegg in the 
course of his work, Le Grands and not 
Eashyoods would be liable to such third 
person. So, also when Clegg himself was 
killed, Le Grands were liable to his widow 
on the same footing that they were his 
masters and not merely inviters. These 
results were achieved in law by holding 
that Clegg became the temporary ser\'ant 
of Le Grands. He further observed that 
there was no harm in thus describing him 
so long as it was remembered that it was 
a device designed to cast liability on the 
temporar>' employer. However, on the 
question whether Clegg was “under a con- 
tract of sendee” with Le Grands, he held 
that he was hot, for his contract of ser- 
vice was with Eastwoods. They had 
selected him and paid his wages and they 
alone could suspend or dismiss him. 
Clegg, was never, asked to consent to a 
transfer of the contract of senu'ce and 
he never did so. If he was not paid his 
wages or if he was wrongfully dismissed 
from the work, he could sue Eastwoods 
for the breach of contract and no one 
else. If he failed to turn up for work, 
Eashvoods alone could sue him. He 
could, therefore, see no trace of a con- 
tract of service with Le Grands except the 
artificial transfer raised by law so as to 
make Le . Grands liable to others for his 
faults or liable to him for their own faults 
and that the artificial transfer so raised 
cannot' be said to be a contract of service 
within the said policy of assurance. Le 
Grands, therefore, were not entitled to 
be indemnified by the Midland Assurance 
Company under the employer’s liabih'ty 
policy but were entitled to be indemnified 
by Lloyds under their public liabih’ty 
policy. 

8. A contract of service being thus in- 
capable of transfer ' unilaterally, such a 
transfer of service from one employer to 
another can only be effected by a tripar- 
tite agreement between the employer, the 
employee and the third party, the effect 
of which would be to terminate the ori- 
ginal contract of service by mutual con- 


sent and to make a new contract behveen 
the employee and the third party. There- 
fore, so long as the contract of service is 
not terminated, a new contract is not 
made as aforesaid and the employee con- 
tinues to be in the employment of the em- 
ployer. Therefore, when an employer 
orders him to do a certain work for an- 
other person, the employee still continues 
to be in his employment. The only thing 
that happens in such a case is that he 
carries out the orders of master. The 
employee has the right to claim his wages 
from the employer and not from the third 
party to whom his services are lent or 
hired. It may be that such third party 
may pay his wages during the time that 
he has hired his services, but that is be- 
cause of his agreement with the emplo-| 
yer. That does not preclude the employee! 
from claiming his wages from the em- 
ployer. The hirer may also exercise con- 
trol and direction in the doing of the 
thing for which he is hired or even the 
manner in which it is to be done. But if 
the employee fails to carry out his direc- 
tions he cannot dismiss him and can only 
complain to the employer. The right of 
dismissal vests in the employer. 

9. Such being the position in law, it 
is of the utmost importance in the pre- 
sent case that the appellants at no time 
took the plea that the contract of employ- 
ment with the factory was ever terminat- 
ed or that the respondent gave his con- 
sent, express or implied, to his contract 
of service being transferred to the head 
olfice, or that there was a fresh contract 
of employment so brought about between 
him and the head office. Unless, there- 
fore, it is held from the circumstances 
relied upon by Mr. Phadke that there 
was a transfer of the consent of service 
or that Respondent 1 gave his consent, 
e-xpress or implied, to such a transfer. 
Respondent 1 would continue to be the 
serx'ant of factory. Since the case has 
been remanded to the Assistant Commis- 
sioner, we refrain from making any 
obserx^ations as regards the effect of the 
adniissions said to have been made by 
Respondent 1 and relied on by the Assis- 
tant Commissioner. 

10. Mr. Phadke, however, relied _ on 
Jestamani Gulabrai Dholkia v. Scindia 
Steam Navigation Co., 1961-2 SCR 811= 
(AIR 1961 SC 627) in support of his con- 
tention that there was a transfer of the 
contract of employment and that it was 
not a mere transfer of the benefit of the 
services of Respondent 1. In that case 
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the appellants were originally in the ser- 
vice of the Scinclia Steam Navigation 
Company. In 1937 Air Services of India 
Ltd., was incorporated. In 1943, the 
Scindias purchased the ASI and by 1918 
ASI became a full-fledged subsidiary of 
the Scindias. Between 1946 to 1951 the 
Scindias transferred several of their em- 
ployees including the appellants to the 
ASI. The Scindias had a number of such 
subsidiary companies and it was usual for 
them to transfer their employees to such 
companies and also to recall them when- 
ever necessary. In 1953, the Government 
of India decided to nationalise the air- 
lines operating in India with effect from 
June 1933. On April 6, 1953 the appel- 
lants wrote to the Scindias to recall them 
to their original posts but the Scindias re- 
fused to do so as they were not in a posi- 
tion to absorb them. They pointed out 
that a Bill, called the Air Corporation 
Bill, 1953, was pending before Parlia- 
ment, that under clause 20 thereof per- 
sons working with ASI on the appointed 
day would become the employees of the 
Corporation, that under that clause they 
had the option to resign if they did not 
wish to join the Corporation and that if 
the appellants e.xcrcised that option, the 
Scindias would treat them as having re- 
signed from their service. The Act was 
passed on Mav 28, 1933. Section 20 of 
the Act provided that every employee of 
an existing air company employed by such 
company prior to July 1, 1932 and still in 
its employment immediately 'before* the 
appointed day, shall, in so far as such 
employee is employed in connection with 
the undertaking which has vested in the 
Corporation by virtue of the Act, become 
as from the appointed date, the emplo- 
yee of the Corporation in ivhich the 
undertaking has vested. On June 8, 1933 
the appellants made a demand that if the 
Corporation were to retrench any penon 
from the staff loaned to ASI within the 
first five years, the Scindias should take 
them back. The Scindias refused. None 
of the aniiellants had exercised the opb'on 
provided by Section 20 (1), On August 
1, 19.33, ASI became vested in the Corpo- 
ration and Section 20 (1) came into force 
as from that date. The appellants con- 
tended inter alia that the contract of ser- 
vice bchveen them and the Scindias was 
not transferable. The contention was re- 
jected on the ground that by reason of 
Section 20 (1) the contract of service of 
the appellants stood transferred to the 
J^rporalion and that though the appel- 
lants were not originally recruited by ASI 


and were transferred by the Scindias to 
the said company, they were the em- 
ployees of ASI and were such employees 
on the appointed day and since they had 
not exercised the option under Section 20 
(1) they became the employees of the 
Corporation by operation of that provi- 
sion, The Scindias, therefore, were no 
longer concerned with them. It is true 
that the appellants were transfened to 
ASI on condition that they would receive 
the same remuneration and other benefits 
jis they were getting in the Scindias and 
further that it was possible to contend 
that Scindias alone could dismiss them. 
Cut the learned Judge explained that 
these were .special terms applicable to the 
appellants. I3ut in spite of them they still 
had become the employees of the MI 
and were such employees on the appoint- 
ed day. It seems that this conclusion was 
reached on the footing that since ASI was 
the subsidiary company of the Scindias 
like several other subsidiary companies, 
an<l it was usual for the Scindias to trans- 
fer any of their employees to such subsi- 
diary companies, the appellants on their 
transfer were deemed to have commenc- 
ed_ to become the employees of ASI in 
spite of the right of the Scindias to recall 
them whenever necessary and further that 
the appellants continued to be and were 
the employees of the ASI on the appoint- 
ed day and were, therefore, governed by 
Section 20 (I) of the Act. It is clear that 
this was a case of employees becoming 
the employees of the Corporation by 
virtue of the operation of a statute. The 
decision, therefore, is not an authority 
for the proposition that an employer can 
transfer his employee to a third party 
without the consent of such employee or 
without terminating the contract of em- 
ployment with him. That being the posi- 
tion the case of 1901.2 SCR 811= (AIR 
IMI SC 627) (supra) cannot assist Mr. 
Phadke. 

11. In our view the High Court was 
right in setting aside the order of the 
Assistant Commissioner and the Industrial 
Court on the ground that unless a finding 
was reached on the facts of the case that 
the contract of service with the said fac- 
toty came to an end and a fresh contract 
with the head office came into being Res- 
pondent 1 continued to be in the employ* 
ment of the factory and the head office, 
therefore, was not competent to dismiss 
him. The appeal, therefore, fails and i* 
dismissed with costs. 

Appeal dismissed. 
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(From: Punjab)'’ 

S, M. SIKRI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

M/s. Motibhai Fulabhai Patel and Co., 
Ai^pellant v. R. Prasad, Collector of Cen- 
tral Excise, Baroda and others. Respon- 
dents. 

Civil Appeal No. 13 of 1966, D/- 30-10- 
1968. 

Central Excise Rules (1944), Rule 40 — 
Consfa-uction of — Unlawful mixing of 
dut}-paid tobacco ^vith non-duty paid 
tobacco — Confiscation of mixture — So 
much of mixture representing non-duty 
paid tobacco can only be confiscated — 
AIR 1961 Bom 48, Overruled — (Civil 
P. C. (1908), Pre. — Interpretation of Sta- 
tutes). 

, Where a dealer has contravened R. 40 
of the Central Excise Rules (1944), by un- 
lawfully mixing dutj'-paid tobacco with 
the non-duty paid tobacco the entire mix- 
ture cannot be confiscated but only so 
much of the mixture as can reasonably 
represent the value of the non-dut)' paid 
tobacco can be confiscated. (Para 11) 

: Rule 40 relates to forfeiture and is a 
penal provision. Its scope cannot be ex- 
tended . by reading into it words which 
are not 'there. - Rule 40 permits the Cen- 
tral Excise authorities to confiscate only 
those goods on which duty has not been 
paid. It is not permissible for tlie Col- 
lector to confiscate the enh're toljacco mix- 
ture. If by the wrongful act of a party 
he renders it impossible for the authori- 
ties to confiscate under Rule 40 the non- 
duty paid, goods it is open to those au- 
thorities to confiscate from out of the 
goods seized, goods only of the value rea- 
sonably representing the value of the non- 
duty paid goods mixed in the goods seiz- 
ed; AIR 1961 Bom 48, Overruled. 

tPara 11) 


Central Excise [Prs. 1-4J S. C. 829 
Cases Referred: Chronological Paras 


(1961) AIR 1961 Bom 48 (V 48)= 

62 Bom LR 634, M/s. Valim- 
shomad Gulsmhusain Sonavala 
& Co. V. C. T. A. Pillai 7, 8 

(1894) 1894 AC 494= 71 LT 157, 
Smurthwaite v. Hannay 10 

(1868) LR 3 CP 427= 37 LJCP 169, 
Spence v. Union Marine Insu- 
rance Co., Ltd. 9 

(1863) 3 B & S 566= 1 New Rep 
357, Buckley v. Gross 9 

(1841) 4 Y & C Ex. 351= 10 LJ 
Ex Eq 11, Jones v. Moore 9 


M/s. M. P. Vashi, Dilip K. Kapur, S. V. 
Tambwekar and A. G. Ratnaparkhi, Advo- 
cates, for Appellant; Mr. D. Narasaraju, 
Senior Advocate, (M/s. R. M. Mehta and 
S. P. Nayar, Advocates, with him), for 
Respondents. 

The Judgment of the Court was deli- 
vered by 

HEGDE, J.: — In this appeal by certi- 
ficate though several contentions were 
raised in the memo of appeal only two of 
them were pressed at the time of hearing. 
They are: (1) under the circumstances of 
the case the confiscation ordered by the 
Collector, Central Excise is illegal and (2) 
under any circumstances he could not 
have confiscated the entire quantity of 
tobacco used in the mixture. 

2. The appellants are tobacco mer- 
chants in Dashrath village near Baroda in 
Gujarat State. At the relevant time they 
were holding Central Excise licence in 
form L-2 and L-5 for the purpose of stor- 
ing, selling and processing duty paid and 
non-duty paid tobacco. They had their 
own duty paid and non-duty paid 
godowns. In about December 1958 ac- 
cording to their books they possessed the 
following lots of different varieties of 
tobacco. 


Quantity Rate of duty 


Variety of tobacco 

Biri Patti 
Stems Kandi 
Rava 

Stalk Kandi 


Bmds. 251. 8 

” 287.20 

1326.14 
57.20 


Rs. 1.20 nP per lb 
Rs. 0.50 -do- 
Rs. 0.50 -do- 
Rs. 0.06 -do- 


^ 3. On December 13, 1958 the appel- different varieties of tobacco when mixed 
lants obtained permission from the Local would have been as under: 

Central Excise Authorities to mix the Rava — 68.97% 

above lots of tobacco. The percentage of Stems Kandi — 14.86% 

— — — Biri Patti 13.07% 

"(Civil Writ No, 557-D of 1961, D/- 13- Stalk Kandi — 3.00% 

1-1964 — Punj.) 4. On December 23, 1958 when the 

CN/CN/F521/68/DVT/C process of mixing was still going on the 
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Superintendent of Central Excise, fte- 
venthe Headquarters, Baroda and his 
party raided the duly paid premises of 
tlie appellants. Tliere he seized the en- 
tire mixture tobacco weighing Mds. 
2004.3 srs. i.e., 1,64,83-1.50 lbs. of tobacco. 
According to that Superintendent when 
experiments were conducted he found in 
the above mixture percentage of different 
varieties as under 

Rava — 44.00% 

Biri Patti — 51.50% 

Stems Kaiidi — 3.74% 

From this he concluded that considerable 

quantity of non-duty paid Biri Patti to- 
bacco had been utilised in the manufac- 
ture of the mixture. Hence notice wa.s 
issued to the appellants on January 6, 
1939 to show cause why action should not 
be taken against them under Rule 40 of 
the Central Excise Rules 1944 inasmuch 
as they brought into duly paid premises 
60,770 lbs. of Biri Patti tobacco without 
payment of duty. It was also alleged in 
that notice that the appellants had remov- 
ed certain quantity or Rava tobacco from 
L-2 premises. Tlie appellants submitted 
then reply on 13-3-1939. At the hearing 
before the Collector as the appellants 
challenged the correctness of the experi- 
ments c-ondncted by the Superintenaent. 
Central Excise, the Collector himself in 
the presence of the appellants conducted 
a fresh experiment. On the basis of that 
experiment he came to the conclusion that 
the results obtained by the e.xpcriment 
conducted by the Superintendent, Central 
Excise are by and large correct. 

5, By his order dated April 13, 1959, 
the Collector, Central Excise held the 
appellants guilty of contravening Rule 40 
and consequently levied on them a penal- 
ty at Bi. as well as the dwl.v 

ahle under Law. He also order^ the 
confiscation of the seized tobacco weigh- 
ing 1,64,83150 lbs. But he gave an op- 
tion to the appellants of redeeming the 
same on payment of a fine of Rs. I lac. 
Tlie appellants paid the amount of fine 
under protest and got the goods releas- 
ed. 


C. Thereafter they moved the High 
Court of Bombay under Article 228 of the 
Constitution for quashing the order oi 
the Collector hut that application was 
withdrawn as the appellants first wanted 
to rTh.-uist their remedy under the Cct- 
Ual Excise Act. The appellants unsuccess- 
tiilly went up in appeal and thereafter in 
^ision under the Central Excises and 
Act, 19H against tlic order of the 


Collector. After the 3rd respondent dis- 
missed their revision petition they filed 
in the High Court of Punjab at Delhi 
Civil Writ No. SST-D of 1961 challenging 
the legality of the order made by the 
Collector of Central Excise on 13-4-1959. 
That petition was dismissed by a Division 
Bench of that Court on January 13, 1961. 
This appeal is brought against that deci- 
sion. 

7- In this Court the finding of the Col* 
lector of Central Excise that the appel- 
lants were guilty of mixing the duty paid 
tobacco with non-duty paid tobacco and 
thereby they contravened Rule 40 was 
not challenged. Nor was there any de- 
pute about the quantity of non-duty paid 
tobacco used in the mixture. The main 
contention of Mr. M. P. Vashi, learned 
Counsel for the appelhints was that under 
Rule 40, the Collector could not have con- 
fiscated the tobacco mixture as it consist- 
ed of both, duty-paid tobacco as well ^ 
tobacx-o on wliicii duly had not been paid- 
His alternative contention was that under 
any circumstances the Collector could Pol 
have confiscated anything more than 
60.770 lbs. of the mixture which can be 
said to represent Biri Patti tobacco on 
which <luty had not been paid. In sup* 
port of his first contention he heavily re- 
lied on the decision of K. T. Desal, J-» 
in \f/s. Vulimshomatl GuUmhusaln Sorta- 
vala' Co. V. C. T. A. Pillai, 62 Bom 
l,R (AIR 1001 Bom 48). 

8. The seized tobacco mixture weigh- 
ed 1,64,83450 lbs. Tliat included ^,770 
lbs. «f Biri Patti tobacco on which doty 
had not been paid. But on the remain- 
ing quantity duty had been paid. The 
tob.K-to seized was found In the godown 
licencetl to store duly paid tobacco. 

\V«: trxijie’A'jita were clearly guYity 
of coiitraxening Rule 40 of the Centrru 
Excise Rules which reads: 

Except as provided in the proviso to 
sub-nile (1) of Rule 32 and in Rule 171 
no wholesale purchaser of unmanufactur- 
ed tobacco for the purpose of trade or 
manufacture and no wholesale piircliaser 
of other unmanufactured products from * 
curcr^ shall receive into any part of hb 
premises or into his custody or possession* 
anv unmanufactured tobacco or other un* 
rnai-iifachired products other than tobacco 
or o^iJier unm.inufactured pnxlucts import- 
ed irorn u foreign c-ountry otherwise tli^ 
under a valid permit granted by an of5* 
«*r showing that the proper duty ha* 
been paid; and every such wholesale put* 
cii;«er ulio receives or has in his cut' 
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tody or possession any such goods, in 
contravention of this rule shall, in respect 
of every sucli offence, be liable to pay 
the duty leviable on such goods, and to 
a . penalty which may extend to two thou- 
sand rupees, and the goods shall also be 
liable to confiscation.” 

In view of this rule the legality of the 
order made by the Collector in so far as 
he levied duty as well as penalty cannot 
be challenged and was not challenged be- 
fore us. But so far as the confiscation is 
concerned it was urged that under the 
rule in question only tobacco on which 
duty had not been paid could alone have 
been confiscated. In the instant case even 
according to the finding of the Collector 
only on 66,770 lbs. of Biri Patti tobacco 
the duty had been paid; but on the re- 
maining tobacco seized duty had not 
been paid, it was not possible to sepa- 
rate the duty paid tobacco from the non- 
duty paid tobacco; hence it was imper- 
missible for the Collector to confiscate the 
said tobacco under Rule 40 as that rule 
permitted the confiscation of only non-duty 
paid tobacco. In Sonavala’s case, 62 Bom 
LR; 634= (AIR 1961 Bom 48) referred to 
earlier Desai, J., had held that the right 
to confiscate smuggled goods under Sec- 
tion 167 (8) of the Sea Customs Act, 1878 
does not carry with it the right to confis- 
cate unsmuggled goods. The words ‘such 
goods’ appearing in Section 167 (8) of the 
Act cannot be interpreted to mean simi- 
lar goods. It is not open to the Customs 
authorities to confiscate similar goods even 
though they may be of the same quality, 
bulk and value. The words such goods’ 
mean the. very goods which have been 
smuggled. If the smuggled goods lose 
their identity, it would not be open to tlie 
Customs officer to confiscate any part of 
those goods. Where, therefore, gold that 
has been smuggled has in the melting 
process got so mixed up with gold that is 
unsmuggled that it is impossible to sepa- 
rate the smuggled gold from the unsmug- 
gled one, the right to confiscate smuggled 
gold ceases when the two get inextricably 
mixed up. The broad proposition laid 
down by Desai, J., undoubtedly supports 
the contention advanced on behalf of the 
appellants. We shall presently show that 
this statement of the law is not correct 
but it is necessary to mention at this 
juncture that in the Sonavala’s case, 62 
Bom LR 634= (AIR 1961 Bom 48) an in- 
nocent third party had purchased the 
smuggled gold for proper value and mixed 
the same with unsmuggled gold, which 


circumstance had an important bearing 
on the decision of the case. 

^ 9. In Institutes of Justinian at page 104 
dealing with the topic Commixtio it is 
observed: 

If the things mixed, still remaining 
the property of their former owners, were 
easy to separate again, as for instance, 
cattle united in one herd, when one owner 
brought his claim by vindicatio his pro- 
perty was restored to him without diffi- 
culty but if there was difficulty in separat- 
ing the materials from each other, as in 
dividing the grains of wheat in a heap, 
the obvious mode would be to distribute 
the whole heap in shares proportionate 
to the quantity of wheat belonging to the 
respective owners. But it might happen 
that the wheat mixed together was not all 
of the same quality, and therefore the 
owner of the better kind of wheat would 
lose by having a share determined in 
amount only by the quantity of his wheat; 
and the judge therefore was permitted 
to exercise his judgment how great an 
addition ought to be made to his share 
to compensate for the superior quality of 
the wheat originally belonging to him.” 
In Williams on Personal Property (18th 
Edn.) at p. 50, it is observed: 

"The acquisition of ownership by acces- 
sion or confusion of substances also pre- 
supposes a previous title. Thus the young 
of a domestic animal belong to the owner 
of the mother. If any substances, for in-: 
stances tallow, belonging to various owners 
be mixed by consent or accidentally, the 
mass appears to belong to the owners of 
parts in common. And if the confusion 
be made wilfully by one without the 
other’s leave, the mass belongs to the 
latter, whose ownership is thus unlaw- 
fully invaded.” 

Dealing with the same topic it is observ- 
ed in Halsbury’s Laws of England 3rd 
Edn. (Vol. 29) at p. 378: 

“Ownership of goods may be acquired 
by confusion or intermixture, if the 
goods, when mixed, are indistiguishable. 
If the goods are mixed by agreement or 
consent the proprietors have an interest 
in common in proportion to their respec- 
tive shares; if mixed by accident or the 
act of a third party, for which neither 
owner is responsible, the proprietors be- 
come owners in common of the mixed 
property in proportion to the amounts 
contributed. V^ere, however, one man 
wilfully mixes his goods with those of 
another without the approbation or know- 
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ledge of the other, the wliole belongs to 
the latter.” 

The law on this topic was stated by 
Dovill, C. J., as early as 1868 in Spence 
V. The Union Marine Insurance Co., Ltd., 
(1868) LR 3 CP 427 thus: 

"In our own law there are not many 
authorities to be found upon this subject 
but, as far as they go, they are in favour 
of the view, that, when goods of different 
owners become by accideut so mixed to- 
gether as to be undistinguishable, the 
owners of the goods so mixed become 
tenants in common of the whole, in the 
proportions which they have severally 
contributed to it. The passage cited from 
the judgment of Blackburn, J., in the case 
of the tallow which was melted and flow- 
ed into the sewers, is to that effect: Buck- 
ley V. Cross, (1863-3 B & S 566). And a 
similar view was adopted by Lord Abin- 
ger in tlie case of tlie mixture of oil by 
leakage on board ship in Jones v. Moosa, 
(1841-4 Y de C Ex. 331). 

“It has been long settled in our law, 
that \vherc goods are mixed so as to be- 
come undistinguishable, by the wrongful 
act or default, of one owner, he cannot 
recover, and will not be entitled to his 
proportion, or any part of the *propcrty, 
from the other owner, but no authority 
has been cited to shew tiiat any such 
principle has ever been applied, nor in- 
deed could it be applied, to the case of 
an accidental mixing of the goods of the 
two owners; and there is no authority nor 
sound reason for saying that the goods of 
several persons be the property of their 
several osvners, and become l)ona vacan- 
tia." 

10. ' The same principle was again rei- 
terated by the House of Lords in Smur- 
thwaite v, Ilannay, 1894 AC 494. 

11. The rules enunciated above are of 
assistance in finding out a solution to the 
problem before us though they do not 
govern the same. In the instant case 
tliere is no doubt that the appellants were 
guilty of an unlawful act in mixing duty 

aid tobacco with the non-duty paid to- 
acco but tiie fact remains that they were 
the owners of both those lots at the time 
they mixed them and hence the legal prin- 
ciples set out earlier do not cover such a 
case. It must also be remembered that 
.in dealing with a provision, relating to 
[forfeiture we are dealing with a penal 
provision. It would not be proper for 
us to extend the scope of that provision 
iby reading into it words which are not 
ttiere and thereby widen the scope of Ih* 


r>. V. Collector, Central Excise A.I.R, 
provision relating to confiscation. Rule 40 
pennits tlie Central Excise authorities tol 
confiscate only those goods on which duty' 
has not been paid. It does not permit 
them either specifically or by necessary 
implication to confiscate • other goods,' 
llicrefore it was not permissible for the 
Collector to confiscate the entire tobacco' 
mixture. At the same time no person can 
be permitted to benefit by his wrongful 
act. No rule of law should be so inter- 
preted as to permit or encourage its cir-' 
cumvention. If by the wrongful act of 
a party he lenders it impossible for the 
authorities to confiscate under Rule 40 
the non-duty paid goods, it is in our opin- 
ion open to those authorities to confis-^ 
cate from out of the goods seized, goods 
of the value reasonably representing the 
value of the non-duty paid goods mixed_ 
in the goods seized. Applying that rule b 
the facts of this case, it follows that the^ 
Collector, Central Excise could have con- 
fiscated out of the tobacco seized, so 
mucli of it as can be lield to reasonably 
represent the value of the tobacco on 
which the duty had not been paid. 

12. As noticed earlier the tobacco con- 
fiscated had been returned to the appel- 
lants after realising from them a sum o! 
Rs. 1 lac as fine. The Counsel for the 
panics agreed at tlie bearing that the 
value of the Biri Patti tobacco used in 
the mixture for wliich no duty had been 
paid could be fixed at Rs. 35,000/-. In 
view of this agreement it is not neces- 
Mry for us to remit the case back to the 
(^Hector of Central Excise for assessing 
the value of the tobacco on which duty 
had not been paid. In view of our ear- 
lier findings the fine to be levied on the 
npiKunnts in lieu of the confiscation that 
could have been ordered has to be fixed 
^5,000/-. From this it follows that 
the Collector has to refund to the appcl* 
lants a sum of Rs. 6.5,000/- which he has 
collected from them in excess of the 
aforementioned Rs. 35,000/-. The appeal 
IS allowed to that extent. In the circum- 
stances of the case we direct the parties 
to bear their own costs both in this Court 
as uell as before the High Court. 

Order accordingly- 
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AIR 1970 SUPREME COURT 833 
(V 57 C 179) 

(From: Puniab)® . 

S. M. SIKEI, R. S. BACHAWAT A^JD 
K. S. HEGDE, JJ; 

Satisli Kumar and others, Appellants v. 
Surinder Kumar and others, Respondents. 

Civil Appeal No. 822 of 1966, DA 27- 
9-1968. 

Arbitration Act (1940), Sections 14, 17 
and Schedule 1 Rule 7 — Reference to 
arbitration by parties — Arbitration wth- 
out intervention of Court — Award not 
made rule of court — Binding effect on 
parties — Extent of •— Private award 
effecting partition of immovable property 
worth more than Rs. 100 — Registration of 
award before making it rule of Court is 
necessary — AIR 1958 Pat 252 (FB) & AIR 
1968 Pun] & Har 204 (FB), Overruled — 
Registration Act (1908), Section 17 (1) (b). 

An award given under the Arbitration 
Act on a private reference requires re- 
gistration under Section 17 (1) (b) of the 
Registration Act, if the award effects par- 
tition of immovable property exceeding 
the value of Rs. lOOA. Civil Revn. No. 
841 of 1964, DA 27-4-1965 (Punj), 
Affirmed] AIR 1958 Pat 252 (FB) & AIR 
1968 Punj & Har 204 (FB), Overruled; 
AIR 1938 Bom 422 & AIR 1939 Nag 233 
(FB) & AIR 1940 Rang 228 and AIR 1945 
Cal 19, Approved. (Paras 16, 18) 

The award is not a mere waste paper 
but has some legal effect. It is final and 
binding on the parties and it cannot be 
said that it is a waste paper unless it is 
made a rule of the Court. The confer- 
ment of exclusive jurisdiction on a Court 
under the Act does not make an award 
ainy the less binding than it was under 
the provisions of me Second Schedule 
of the Code of Civil Procedure. The 
award is, in fact, a final adjudication of 
a Court of the parties’ own choice, and 
tmtil impeached upon sufficient grotmds 
in an appropriate proceeding, an award, 
which is on the face of it regular, is con- 
clusive upon the merits of the contro- 
versy subiriitted. As between the parties 
and their privies, an award is entiued to 
that respect which is due to judgment of 
a court of last resort.. Case law discuss- 
ed. (Paras 8, 9, 13, 14) 

The award does create rights in pro- 
perty but those rights cannot be enforced 

'(Civil Revn. No. 841 of 1964, DA 27-4- 

1965 — Punj.) 

CN/CN/E888/68/DVT/M ^ ^ ^ 
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until the award is made a decree of the 
Court It is one thing to say ^at a right 
is not created, it is an entirely different 
thing to say that the right created cannot 
be enforced without further steps. For 
the purpose of Section 17 (1) (la) of the 
Registration Act, all that is necessary is 
whether the award purports or operates to 
create or declare, assign, limi t or extin- 
guish whether in present or future any 
light, title or interest whether vested or 
contingent of the value of one hundred 
rupees and upwards to or in immovable 
property. If it does, it is compulsorily 
registrable. Section 17 does not concern 
itself with the enforcement of rights. 

(Para 19) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Punj & Har 204 
• (V 55)= ILR (196^ 1 Punj & 

Har 622 (FB), Sardool Sing v. 

Hari Sin^ 5 

(1962) Civil Appeal No. 296 of 1960, 

DA 6-12-1962 (SC), Sheonarain 
Lai V. Rameshwari Devi 10 

(1962) Civil App. No. 162 of 1962, 

DA 11-10-1962 (SC), M/s. Uttam 
Singh Dugal & Co. v. Union of 
India 8, 10 

(1961) AIR 1961 SC 1077 (\^ 48)= 

(1961) 3 SCR 792, KasWa&a 
Yamasa Kabadi v. Narsinghsa 
Bhaslcarsa Kabadi 12 

(1960) AIR 1960 SC 629 (V 47)= 

(1960) 2 SCR 810, Champalal' v. 

Mst. Samarth Bai 11 

(1958) AIR 1958 Pat 252 (V 45)= 

ILR 37 Pat 252 (FB), Sheonarain 
Lai V. Prabhu Chand 4, 6, 10, 16 
(1945) AIR 1945 Cal 19 (V 32)= 

48 Cal WN 721, Nani Bala Saha 
v. Ram Copal Saha 4 

(1940) AIR 1940 Rang 228 (V 27)= 

1940 Rang LR 372, U Keltaha 
V. U Pannawa '4 

(1939) AIR 1939 Nag 233 (V 26)= 

ILR (1939) Nag 607 (FB), Mohd. 
AzizuUa Khan v. Mohd. Noorullah 
Khan 4 

(1938) AIR 1938 Bom 422 (V 25)= 

40 Bom LR 952, Chimanlal Gir- 
dhar Ghanchi v. Dahyabhai Nathu- 
bhai Gandhi 4 

(1909) ILR S3 Cal 881= 4 Cal LJ 
162, Bhajahari Saha Banikya v. 

Behary Lai Basak 8 

Mr. Saijoo Prasad, Sem'or Advocate, 
(Mr. D. N. Mishra, Advocate, and Mr. 
Ravinder Narain, Advocate of M/s. J. B. 
Dadachanji and Co. with him), for Ap- 
pellants; M/s. A. K. Sen and S. V. Gupte, 
Senior Advocates, (M/s. B. P. Maheshwari 
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and R. K. Maheshwari, Advocates with 
them), for Respondent No. 1. 

The following Judgments of the Court 
were delivered oy 

SIKRI, J. {On behalf of himself and 
Bachawat, J.): — ■ This appeal by specaat 
leave is directed against the judgment 


, Surinder Kumar (Slfcri J.) A.LIL 

dated April 27, 1965, of the High Court 
of Punjju) at Chandigarh (S. B. Capoor, 
J.) dismissing Civil Revision No. 841 of 
1964, The Civil Revision arose out of &6 
following facts. 

2. The following pedigree table show 
the relationship between the parties: 
ban Lai (Deed.) Husband of Gujri 


Harbans Lai (D) 
husband of Kamla Wati 
(App.^7> 

I 


Sudarsian Lai (d/ 
husband of Lachml 
Devi (Resp. 6) 


Satish 

Kumar 

App.l 


RaJeesh 
Kumar 
App. 2 


Jatinder 
Kumar 
App. 3 


Kafca 
(Minor) 
App. 4 


Chand 
Rani 
(Minor) 
App. 5 


Surinder 
Kumar 
(Resp. 6) 


r 


I 


3. On the death of Sohan Lai, Beharl 
Lnl was appointed as arbitrator by Har* 
bans Lai, Surinder Kumar (then a minor 
through his mother Smt. Lachmi Devi) 
and Smt. Gujri, widow of Sohan La!, for 
partition of the joint property. Beh^ 
Lai, by his award dated October 21, 1956, 
divided the property Into two equal 
shares, between Harbans Lai and Suiin- 
der Kumar. Harbans Lai and Surinder 
Kumar signed the award. H.'irbaos- Lai 
died on May 20, 1960, upon which 
Surinder Kumar ^ed a suit for partition 
of the properties, the subject-matter of 
tho award, "^is suit was dismissed as 
withdrawn on March 13, 1962. On 
March 11, 1982, Debari Lai, arbitrator, 
filed an application under Section 14 of 
the Indian Arbitration Act 1940 (X of 
19-iO) — hereinafter referred to as the 
Act — for filing the award in Court and 
for making the same a rule of the Court. 
Surinder Kumar entered appearance and 
filed • objections under Section SO of the 
Act. One of the objections was that tiie 
award dated October 21, 1938, was 'not 
admissible in evidence for want of pro- 
per st-amp and registration and could not, 
therefore, be made a rule of the Court 
On January 31, 1963, the objections were 
dismissed by Miss Harmohinder Kaur 
Subordinate Judge, Pint Qass, Ludluau:^ 
as time-barred, but she did not make flie 
award a rule of the Court as there was 
a turfher objection to flae eSect that the 


Sml. Nirmal Smt Kanta Smt. LajyS 
Devi Devi Devi 

(Resp. S) Resp. 4 Resp. 5 

award not having been executed on fl 
properly stamped paper and not having 
Dcen registered, was not admissible to 
evidence. This objection was dealt wi£tt 
by Shri Om Parkash Sain/, Subordlnata 
Judge, First Class, Ludliiona, who, by hU 
order dated June S, 1063, held that the 
awaril in question was not admissible la 
evidence as it was executed on deficienUv 
stamped paper and was not registered 
He accordingly dismissed the application. 

4. An appeal was taken to the District 

f udge, and the Additional District Judge, 
y his order dated November S3, 1964, 
upheld the order of the Subordinate Judge. 
A revision was then taken to the High 
Court. Capoor, J., hold that the award ao* 
tually effected a partition and required 
registration under S. 17 (1) (b) of the 
Indian Registration Act, 1908. The learn- 
ed Judge dissented from the decision of 
a Full Bench of the Patna High Court 
in Seonanun Lai v. Prabhu Chand, ILK 
37 Pat 252= (AIR 1958 Pat 252) (TB) and 

E referred to follow the view expressed 
y the Bombay High Court in Chimanlal 
Gfadhar Ghanchi v. Dahyabhai Nathubhal 
Gandhi, AIR 1938 Bom 422, by tho 
Nai^r High Court in M A. M, Salam- 
ullah Khan v. M. Noomllah Klian, AIR 
1939 Nag 233 at p. 235. by the R.ingoon 
High Court in U Keltaha v. U Pannawa, 
AIR 1940 Rang 228 and by the Calcutta 
Hi^ Court in Nani Bela Saha v. Ram 
Copal Saha, AIR'1945 Cal 19 at pp. 2L 
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22. He accordin^y dismissed the revision 
petition. 

5. The decision of the Patna High 
Coiirt was, however, later followed by a 
Full Bench of the Punjab and Haryana 
Hi^ Court in Sardool Singh V. Hari 
Singh, 1X.R (1967) 1 Punj & Har 622= 
(ME. 1968 Punj & Har 204), judgment 
dated November 8, 1966. . 

6. The question which arises before 
ns is whether an award given under the 
Act on a private reference requires regis- 
tration xmder Section 17 (1) (b) of the 
Indian Registration Act, if the award 
effects partition of immovable property 
exceeding the value of Rs. 100/-. The 
main reason given by Sinha, J., speaMng 
for the Patna Full Bench in ILR 37 Pat 
252= (AIR 1958 Pat 252 (FB)) for hold- 
ing that such an award does not require 
registration is that rmder the scheme of 
)he Act a private award, unless a decree 
is passed in terms of the award, has no 
legal effect This, according to him, fol- 
lows from the conclusion that once a 
matter has been referred to arbitration, 
it comes within the immediate control of 
the Court under the Act and no other 
authority has any jurisdiction to deal with 
the matter except as prowded for in Sec- 
tion 85 of the Act He thought that what 
distinguishes the provisions in the Arbi- 
tration Act from the provisions in the 
Second Schedule in the Code of Civil 
Procedure is that the Act bars jurisdic- 
tion of all Courts to pronounce upon the 
validity, effect or existence of an award 
or arbitration agreement except the Comt 
under the Act itself. Sinha, J., looking 
at it from another point of view, namely^ 
that an award is only effective when a 
decree follows the judgment upon the 
award, observed that such an award may 
be covered by the exception mentioned 
in Seetion 17 (2) (vi) (any decree or order 
of a Court) of the Registration Act. 

7. The Punjab Full Bench has follow- 
ed this reasoning, and indeed reproduced 
paras 5 to 15 of the Patna Full Bench 
judgment in its own judgment. Mahajan, 
J., with whom the two other Judges 
agreed, observed: 

T am in respectful agreement %vith the 
entire line of reasoning in the Patna case 
barring the underlined observation: — 

“....an award is only effective when 
a decree foUows the judgment on the 
award ‘such an award may be covered 
by the exception mentioned in S. 17 (2) 
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(vi)’ (any decree or order of a Court) of 
the Registration Act.” 

If these obse^ations are meant to con- 
vey that award as such is covered by the 
exception (vi) of Section 17 (2) of the 
Registration Act, I am unable to agree. 
But the decree that follows the award 
when it is made a rule of the Court, no 
exception can be taken to the view that 
such a decree is covered by the excep- 
tion.” 

The Punjab Full Beneh gave two addi- 
tional reasons: 

“(1) If an award is registered, it is still 
a waste paper unless it is made a rule 
of the Court Thus registration does not, 
in any manner, add to its efficacy or 
give it any added competence. Section 32 
of the Arbitration Act is specific for no 
right can be founded on an award as 
such after coming into force of the 1940 
Arbitration Act; 

(2) It is not disputed and indeed it 
could not be that the Court has the power 
under Section 16, to remit the award 
from time to time. If registration of an 
award is an essential pre-requisite before 
it could be made a rule of the Court 
tmder Section 17, every time an award is 
remitted and a new award is made, the 
new award \vill require registration. The 
result would be that, in the same contro- 
versy, there can be not only one registra- 
tion but a munber of regisriations regard- 
ing the same title, a situation which is 
not even envisaged by the Registration 
Act” 

8. It seems to us that the main reason 
given by the two-Full Benches for their 
conclusion is contrary to what was held 
by this Coiut in its unreported decision 
in M/s. Uttam Singh Dugal and Co. v. 
Union of India, Ci’m Appeal No. 162 of 
1962, D/- 11-10-1962 (SC). The facts in 
this case, shortly stated, were that M/s. 
Uttam Singh Dugal and Co. filed an ap- 
plication under Section 33 of the Act in 
the Court of the Subordinate Judge, 
Hazaribag. The Union of India, respon- 
dent No. 1, called upon respondent No. 2, 
Col. S. El Bose, to adjudicate upon the 
matter in dispute between respondent No. 

1 and the appellant company. The case 
of M/s. Uttam Sin^ Dugal and Co. was 
that tins purported reference to respon- 
dent No. 2 for adjudication on the 
matters alleged to be in dispute 
between them and respondent No. 

1 was not competent because by 
an award passed by respondent No. 2 
on April 23, 1952, all the relevant disputes 
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between Qiem had been decided, 

High Court held inter alia that the first 
awo^ (hd not create any bar against the 
competence of the second reference. On 
appeal this Court after holding that die 
application under Section S3 was com- 
petent observed as follows: 

"The true legal position in regard to 
the effect of an award is not in dispute. 
It is well settled that as a general nile» 
all claims which are the subject-matter 
of a reference to arbitration merge in die 
award which is pronounced in the pro- 
ceedings before tiie arbitrator and that 
^ter an award has been pronounced, the 
rights and liabilities of the parties in 
respect of the said claims can he deter- 
mined only on the basis of the said 
award. After an award is pronounced, 
no action can be started on the original 
claim which bad been the subject-matter 
of the reference. As has been observed 
by Mookerjee, J. in the case of Bhajaharf 
Saha BaniJwa v. Behary Lai Basak, (1909) 
ILR 83 Cal 881 at p. 898, ‘the award is, 
in fact, a ^al adjudication of a Court 
of the parties’ mvn choice, and until 
impeached upon suQident grounds in an 
appropriate proceeding, an award, which 
is on the face of it regular, is conclusive 
upon the merits of the controversy sub- 
mitted, unless possibly the parties have 
intended that the awara shall not be final 

and conclusive in reality, an award 

possesses all the elements of Wtality even 
though it has not been formally enforced 
and it mav be relied upon in a litigation 
bebvecn the parties relaling to the same 
subject-matter.' This conclusion, accord- 
ing to the learned Judge, is based upon 
Ac elementary principle diat, as between 
the parties and their privies, an award is 
entitled to that respect which is due to 
judgment of a court of last resort. There- 
fore, if the award which has been pro- 
nounced between the parties has in fact, 
or can, in law, be deemed to have dealt 
with the present dispute, the second refer- 
ence would be incompetent. Tliis posi- 
tion also has not been and cannot bo 
seriously disinited." 

This Court then held on the merits "that 
tlie dispute in regard to m-cr payments 
which are sought to be referred to the 
arbitration of respondent No. 2 by the 
second reference arc not nesv disputes- 
they^ disputes in regard to claims whidi 
toe ewef Engineer should ha\'e made bo- 
tore toe arbitration under the first refer- 
'Hjij CJouit accordingly allowed 


tiae appeal and set aside the order passed 
by the High Court 

9. This judgment is binding on us. In 
our opinion this judgment lays down that 
the position under tne Act is In no waj 
different from what it was before the 
Act came into force, and that an award 
has some legal force and is not a 
waste paper. If the award in question 
is not a mere waste paper hut has some 
legal effect it plainly purports to or af- 
fects property within the meaning of Se>l 
tion 17 (1) (d) of the Begistration Act 

10. We may mention that an appeal 
was filed in this Court against the ded* 
sion of the Division Bendi of the Patna 
High Court, which had referred the case 
of ILR 37 Pat 252 = (AIR 1958 Pat 252} 
(FB) to the Full Bench for opinion ot 
certain questions and which decided the 
case in accordance with that opim'on, arid 
the same was dismissed by this Court^^ 
Sheonarain Lai v. Rameshwari Devi, Civil 
Appeal No. 296 of 1060, D/- 6-12-1962 (SC) 
in which the judgment was delivered by 
the same Bench which decided the case 
of Civil Appeal No. 162 cf 1962, D/- H* 
1(^1982 (SC). It is true that this CJourt 
in Civil Appeal No. 290 of 1000, D/- &• 
12-1902 (SC) did not crpressly rule on 
the validity of. the answer given by the 
Patna Full Bench in ILR 37 Pat 
252 = (AIR loss Pat 252 (FB)) that 
such awards did not require registration, 
but decided the ease on the point whe* 
Acr the award in dispute in that case 
in fact purported or operated to create 
a right, title or interest of the value of 
more than Rs. 100 in immovable proper- 
ties. But after holding that the docu- 
ment did not operate to create or extin- 
guish^ any right in immovablo property, 
'iiiis v./ourt dbserveh: 


idB position would have been other- 
if the arbitraton had directed by 
the award itself that this shop would gb 
to Prabhu Chand without any further 
document In that case the award itself 
woJd have created in Prabhu Chand a 
right to these properties. That is cot, 
xwvvever, the provision in the awari lo 
of a registered document 
Prabhu Chand would get no title on the 
awwd and Sheonarains title would re- 
main in the shop." 

^ 11. In this connection we may men* 
two other decisions of this Cmirt lo 
Oi^alal V. Mst Samarath Bai. (1900) 
2SCR 810 at p. 816 = (AIR 1960 SC 
^0 at p. C31), Kapur, J., speaking for 
the Court, observed as follo^: 
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“The second question that the award 
required registration and would not be 
filed by the arbitrators before it was r&- 
gistered is equally TOthout substance. The 
filing of an unregistered award imder 
Section 49 of the Registration Act is not 
prohibited; what is prohibited is that it 
cannot be taken into evidence so as to 
afiect immovable property falling imder 
Section 17 of the Act. That the award 
required registration was ri^tly admitted 
by both parties.” 

12. Again in Kashinathsa Yamosai 
Kabadi v. Narsingsa Bhaskarsa Kabadi, 
(1961) 3 SCR 792 at p. 806 = (AIR 1961 
SG 1077 at p. 1084), Shah, J., speaking 
for the Court observed: 

“The records made by the Panchas 
about the division of the properties, it is 
true, were not stamped nor were they 
regirtered. It is however, clear that if 
the record made by the Panchas in so 
far as it deals with immovable properties 
is regarded as a non-testamentary instru- 
ment purporting or operating to create, 
declare, assign, limit or extinguish any 
right, title or interest in immoveable pro- 
perty, it was compulsorily registrable 
under Section 17 of the Registration Act 
and would not in the absence of registra- 
tion be admissible in evidence.” 

13. In view of the above decisions it 
is not necessary to refute the otlier rea- 
sons &ven by both the Full Benches, but 
out of respect for the learned Judges we 
deal with them. We may mention that 
no comment was made in these cases on 
the provisions of Para 7 of Schedule 1 to 
the Act This para provides: 

‘7. The award shall be final and bind- 
ing on the parties and persons claiming 
under them respectively. 

If the award is final and binding on the 
parlies it can hardly be said that it is 
a waste paper xmless it is made a rule 
of the Court. 

14. We are unable to appreciate why 
the conferment of exclusive jurisdiction 
on a Coiut under the Act makes -an award 
any the less binding than it was under 
the provisions of the Second Schedule 
of the Code of Civil Procedure. The 
Pimjab Full Bench held that the registra- 
tion does not in any manner add to its 
efBcacy or give it any added competence. 
We cannot concur with these observa- 
tions. If an award affects immovable pro- 
perty over the value of Rs. 100 its registra- 
tion does get rid of the disability created 
by Section 49 of the Registration Act. 


15. Regarding the diflBculty pointed 
out by the Punjab Full Bench that there 
may be many registrations we are not 
called upon to decide whether these 
difficulties would arise because the 
language of Section 17 of the Registra- 
tion Act is plain. It may be that no such 
difficulties will arise because under Sec- 
tion 16 (2) of the Act what the arbitrator 
^bmits to the Court is his decision and 
it may be that the decision may not be 
registrable imder Section 17 of the Regis- 
tration Act. But as we have said before 
we are not called upon to decide this 
point 

16. In our opinion, Capoor, J. was 
right in dissenting from the Patna Full 
Bench in ILR 37 Pat 252 = (AIR 1958 
Pat 252) (FB) and holding that the award 
in dispute required registration. 

17. In the result the appeal fails and 
is dismissed with costs. 

18. We may make it clear that we 
are dealing only with an award made on 
a reference by the parties without the 
intervention of court. 

19. HEGDE, J.s I agree. But I 
would like to add few words. Arbitra- 
tion proceedings, broadly speaking may 
be divided into two stages. The first 
stage commences with arbitration agree- 
ment and ends vsuth the making of the 
award. And the second stage relates to 
the enforcement of the award. Para- 
graph 7 of the First Schedule to the Arbi- 
tration Act lays down that "the award 
shall be final and binding on the parlies 
and persons claiming under them respec- 
tively.” Therefore it is not possible to 
agree with the Full Bench decisions of 
the Patna High Court and that of the. 
Punjab and Haryana High Court that 
an award which is not made a decree of j 
Rie Court has no' existence in law. The 
learned Judges who decided those cases 
appear to have proceeded on the basis 
that an award which cannot be enforced 
is not a valid award and the same does 
not create any rights in the property 
which is the subj'ect matter of the award. 
This in my opinion is not a correct ap- 
proach. The award does create rights in 
that property but those rights caimot be 
enforced imtil the award is made a decree 
of •&e Court. It is one thing to say that 
a right is not created, it is an entirely dif- 
ferent thing to say that the right created 
cannot be enforced without further steps. 
For the purpose of Section 17 (1) (b) of 
tire Registration Act, all that we have to 
see is whether the award in question 



838 S.C. (Pr. 19)-[Prs. 1-3] Kaushalya Devi v. K. L. Bansal (Silcri J.; A.tR 


puiports or operates to create or 
assign, limit or extinguish whether in pro- 
sent or future any right, title or interest 
whether vested or contingent of the value 
of one hundred rupees and upwards to 
or in immoveable property. If it does, 
it is compulsorily registrable. In the 
aforementioned Full Bench decisions suf- 
udent attention has not been given to 
Section 17 of the Re^trah'on Act. Tho 
focus was entirely on the provisions of 
the Arbitration Act and there again on 
the enforcement of the award and not 
in the maldng of the award. A docu- 
ment may validly create rights but those 
rights may not be enforceable for various 
reasons. Section 17 does not concern it- 
self widi the enforcement of rights. That 
Section is attracted as soon as its require- 
ments are satisfied. Thero is oo gainsay- 
ing the fact that the award with whidi 
we are concerned in this case, at any rate, 
purported to create rights in immoveable 
property of the value of rupees more than 
one hjindted. Hence it ia compulsorily 
Jregistrable. 

Appeal dismissed. 


Am 1970 SUPREME COURT 838 
(V 57 C 180) 

(From Punfab: (1962) 64 Pun LR 1091) 
k M. Slimi, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

Smt Kaushalya Devi and others. Appel- 
lants V. K. L. Bansal, Respondent 
Civil Appeal No. 98 of 1960, D/- 3-12- 
1963. 


Houses and Rents Delhi and Ajmer 
Rent Control Act (38 of 1952), Section 13 
^ Decree passed by Court in ejectment 
•siih 'ot -if. wniptvniat;. 'wrfiiuifi, 

satisfying itself if the grounds for eviction 
existed — Decree is in contravention of 
Section 13 and a nullity and cannot bo 
executed — (Civil P. C. (1908), Sec. 47). 

Where in a suit under Delhi and A|mer 
Rent Control Act for ejectment of tho 
defendant the parties entered into a com- 
promise that the decree for ejectment bo 
passed against the defendant executable 
after certain date, and that a new stand- 
ard rent at a certain amount be fixed, 
to be payable from a certain date and 
the Court recorded the foUo>ving orden 

Tn Wew of the statement of the partied 
OTunsel and the.^v^itten compromise, a 
decree is passed in favour of the plaintiff 
against the defendant", 


EM/EM/G225/68/RGD/B 


and the decree was drawn up accordin^y. 

Held that the decree passed on tii6 
basis of nn award was in contravention 
of Section 13 (1) of the Act because tha 
Court had passed tho decree in terms of 
file award without satisfying itself that 
the ground of eviction existed. Accord- 
ingly the decree in so far as it dnected 
d^very of possession of the premises to 
the landlortT was a nullity ana could not 
be executed. (1969) 1 SCWR 51, FolLj 
(1962) 64 PuDj LR 1091, AfBnned. 

(Paras 3,5) 

Cases Referred: Chronological Paras 
(1968) Civil Appeals Nos. 2464 and 
2468 of 1966, D/- 16-10-1968 * 

(1969) 1 SCWR 51, Bahadur Singh 
V. Muni Subrat Dass 1. 5, 6 

Mr. S. P. Sinha, Sr. Advocate, (M/s- 
C. Bhimsena Rao and M. I. Khowaja, 
Advocates, with him), for Appellants; Mr. 
J. N- Shroff, Advocate, for Respondent. ^ 
The Judgment of the Court was deli- 
vered by 

SIKRI. J.j This appeal bv certificate 
granted by tho Circuit Bench of tlie 
jab Court at Dellii is governed by 

the decision of tltis Court in Bahadur 
Singh V. Muni Subrat Dass, Civ^ App®a“ 
Nos. 2464 and 2468 of 1966. D/- I6-10- 
1968 (reported In (1969) 1 SCWR 61.) 

2. The ‘facts out of which the present 
appeal arises ore these. One Ragnunatb 
Snaima, predccessor-in-interest of the ap- 
pellants— hereinafter referred to as the 
plaintiff — instituted on February 7> 1950, 
suit No. 53 of 1956 in Ao Court of Sub- 
Judge 1st Class, Delhi, for tho eviction 
of his tenant, K. L. Bansal, hereinafter re- 
ferred to as the defendant Ho gaw 
tiiree grounds for ej'ectment in the plaint: 
OJ, ♦Imtv *hfb ’jr/yn/aia ’wuro rvqdmfu han?- 
fide by tho plaintiff for occupation as 
residence for himself and otiier membert 
of the family, and that ho had no other 
suitable accommodation to meet his bona 
fide residential requirements; (2) &at the 
defendant already owned a house in Delhi 
which was suitaole for him;’ and (3) that 
die defendant had defaulted in payfflcnt 
of rent 

3. The defendant filed a written state- 
mrat denying these alleoatic^is. ApP^ 
priate issues were framed on Apru. ^ 
1956. On June 5, 1956, an application 
was ftied by tho plaintiff and tho def^ 
dant that a compromise had been effect- 
ed on tho following terms; 

“(a) Decree for ejectment be passed ia 
favour of tho plaintiff against trio defen* 
dan^ the decree be executable aft® 
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tibe 31st December, 1958 if the defendant 
does not give possession till then. 

(b) The . standard rent of the premises 
be fixed at Rs. 40 per mensem, instead 
of Rs. 50 paid at present payaljle from 
the 1st July, 1956, till the defendant 
vacates tiie premises. 

(c) The amount in deposit with thiS; 
Couit be paid to the plaintiff which will 
be adjusted between the parties.”. 

On July 6, 1956, the counsel for the part- 
ies and the plaintiff made a statement on 
solemn aflirmation to the same effect, 
and on the same day, the Court recorded 
the following order: 

“In view of the statement of the par- 
ties’ counsel and the written compromise 
a decree is passed in favour of the plain- 
tiff against the defendant.” 

The decree was drawn up accordin^y. 

4 The defendant, however, did not 
vacate the premises on December 31, 
1958. On the other hand, he presented 
an apphcation on February 16, 1959, 
under Section 47, C. P. C., challenging 
the validity of the decree alleging that 
the same had been passed in contraven- 
tion of the provisions of Section 13 of the 
Delhi and Ajmer Rent Control Act, 1952 
(XXXVTCt of 1952) (hereinafter referred 
to as the Act) and hence the decree was 
a nullity. He failed before the Sub- 
Judge, and also on appeal before the 
Senior Sub-Judge, DeUd. 

5. The High Court, on revision, held 
drat the decree was a nullity as the Order 
passed on the basis of the compromise 
did not indicate that any of the statutory 
grounds mentioned in Section 13 of the 
Act existed. In Bahadur Singh’s case. 
Civil Appeals Nos. 2464 and 2468 of 1966, 
D/- 16-10-1968 = (reported in (1969) 1 
SCWR 51) this Court held that the decree 
passed on the basis of an award was in 
contravention of Section 13 (1) of the 
Act because the Court had passed the 
decree in terms of the award without 
satisfying . itself that the groimd of evic- 
tion existed. Bachawat, J., speaking for 
the Court, observed that “on the plain 
wording of Section 13 (1) the Com± was 
forbidden to pass the decree. Tlie decree 
is a nullity and cannot be enforced in 
execution.” This Court, accordingly, de- 
clared inter alia that “the decree in so 
far as it directs delivery of possession of 
the premises to the landlord is a nullity 
and cannot be executed.” 

6. The present . case is also governed 
by the provisions of Section 13 (1) of the 
Act and, ^ we have said before, this ap- 


peal must fail, in view of the judgment 
of this Court in Bahadur Singh’s case. 
Civil Appeals Nos. 2464 and 2468 of 1968 
D/- 16-10-1968 = (reported in (1969) 1 
SCWR 51). In the result the appeal is 
dismissed but there will be no order as 
to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 839 
(V 57 C 181) 

(From Calcutta: AIR 1963 Cal 198) 

V. RAMASWAMI AND I. D. DUA, JJ. 

C. Mackertich, Appellant v. Steuart & 
Co., Ltd,, Respondent 

Civil Appeals Nos, 1933 and 1934 of 
1966, D/- I4-I0-I969. 

(A) Transfer of Property Act (1882), 

Section 106 — Premises let out to part- 
ners of partnership firm carrying on busi- 
ness as coach builders under registered 
lease — Partners entering into agreement 
with company to sell entire business 
along with general assets and lease-hold 
properties — Company entering into pos- 
session of lease-hold premises — Object 
of company to carry on trade or business 
of coach and carriage builders and to 
buy, sell, import, manufacture, repair, let 
on hire, otherwise deal in carriages and 
vehicles of every description — Separate 
deed of transfer of premises in favour of 
company not executed — Il.essor treating 
company as monthly tenant — Failme of 
Company to prove that lease was domi- 
nantly for manufacture purpose — Ten- 
ancy was monthly and terminable by 15 
days’ notice. AIR 1983 Cal 198, Rever- 
sed. (Paras 3, 5) 

(B) Transfer of Property Act (1882), 

Section 106 — Whether for applying the 
presumption under Section 108 the test 
is exclusiveness of manufacturing pur- 
pose. (Quaere). (Para 5) 

(C) Civd P. C. (1908), Sections WO-101 

— New Point — Point not raised in Avrit- 
ten statement — Cannot be allowed to be 
raised. (Para 3) 

Cases Referred: Clironological Paras 

(1957) AIR 1957 Cal 198 (V 44) = 

97 Cal LJ 1, Ramesh Chandra v. 

Smya Properties ^ 

(1952) Am 1952 Cal 320 (V 39)= 

86 Cal LJ 12, Sati Prasanna v. 

Md. Fazel _ 5 

LM/AN/F191/69/YPB/M 
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(1951) 1931-1 O 614 = (1931) 1 
All EK 820, Howkins v. Jardino 5 
The Judgment of the Court was deli- 
vered by 

RAMASWAMI, J.s These appeals are 
brou^t by certificate from the judgment 
of the Calcutta Court datw March 
27, 1962 in appeals from original decrees 
Nos. 55 and 268 of 1936. 


2. By a registered lease dated Decem- 
ber 22, 1913, M. Mackertich and Frank 
Earnest Bushby let out the subject matter 
of Title Suit No. 31/53, that is, a TOr- 
tion of the premises No. 88/1 Panoilia 
Hoad, covering an area of approximately 
7 bi^as, 9 cottahs, 5 chittacks and 0 
square ft of land to four persons, namely 
V/alter Bvtslfcy, Frank Earnest Bnsbby, 
Geoffrey B. Page and William Sbenton 
carrying on business as coach buflders. 
The term of the lease was for 50 years 
from January 1, 1915. By another regist- 
ered lease dated January 31, 1919 be- 
tsvecn the same lessors and the lessees 
the premises which are the subject-matter 
of Tide Suit No. 30/53 were leased out 
for a period of 46 years and three months 
from October 1, 1918. By memorandum 
and Articles of Assodation dated Decem- 
ber 4. 1919 3 company Limited by shares 
namely Steuart and Co. Ltd., was in- 
corporated. The objects of the company 
were to carry on the trade or business 
of coach and carriage builders and to 
buy, sell, import, export, manufacture 
repair, let on hire, otnenvise deal in car- 
riages and vehicles of every description. 
On December 17, 1919 an agreement was 
made and signed between the partners 
of the partnership firm (Frank Earnest 
Bushby Geoffeiy Berridge Page and 
William Sbenton} and Steuart and 
Ltd., wherein it was stated that the part- 
ners of the partnership finn woxild sell 
the business and transfer all the assets of 
the firm with effect from the 31st day 
of December, 1919 to the incorporated 
company viz. Steuart and Co. Ltd. It was 
stipulated that the partners would sell 
and the incorporated company would pur- 
chase with effect from December 3L 
1919 the goodwill of the business, the 
leasehoM properties of the firm, madbi- 
neiy, office furniture eta, of the finn and 
gOTeralJy all the assets of the firm. Under 
this agreement the incorporated company 
entered into possession of the leasehold 
premisCT of the partnenhip firm and also 
of the business of the part- 
^hlp firm and, began to carry on the 
brntaea ibett No .eparate 


fer in resperf; of tho leasehold propertia 
was executed by the partnersh^ firm in 
favour of tho new incorporated company. 
But tho lessors treated the incorporate 
company as monthly tenants and accept- 
ed rents from them. Frank Earnest 
Bushby ultimately sold his Interest as 
owner of the property to M. Mackertidi. 
The plaintiff C. Mackertich is the son 
of M. Mackertich and has inherited all 
his interests and is, fijerefore, the sole 
landlord of two premises in «iit. Ha 
claimed that the tenancies were govern- 
ed by the West Bengjd Premises Rent 
Control AcL 1950 and on the ground 
that there had been default of payment 
of rent from May, 1952 to March, 1953 
he claimed that the defendant compa^ 
had forfeited ^e protection against evio 
tion. Notice determining the tenan^ 
was issued on March 12, 1953 by r^s* 
tered post and served on the defendant 
company on March 13, 1953 calling upon 
the defendant company to vacate the 
premises. As the defendant company 
did not give up possession of the i>remJ- 
ses, the plaintiff instituted the two suits 
On May 26, 1953 seeloDg decees for the 
ejectment against the deTcndant company 
and a decree for Bs. 5,500 for azrean 
tent for 11 months- from May, 1952 to 
March, 1953 in Title Suit No. 31 of 1953 
and a decree for arrears of Ps. 2^00 for 
fhe 11 months from May, 1932 to Marti, 
in Title Suit No. 80 of 1953. Plain- 
tiff also clairrjcd decrees for damages 
j^m the 1st of April, 1933 in both the suits. 
The defendant contested the suits on the 
ground that the tenandes were governed 
by the terms of the lease deeds dated 
Dumber 22, 1913 and January 31, 1919 
and that in the circumstances die tenan* 
aw were not governed by the West Ben- 
gal Premises Rent Control Act, 1950 and 
^nlu ^t be dctemiined by service ol 
J5 daw notice. The defendant denied 
that there was any arrears of rent and 
amtmded 4at for repairs of the premises 
which had become dilapidated tho defen- 
dmt company incurred eapenditure to the 
TOent or Rs. 22,000 and until there was 
aojustniOTt of the account between the 
parties it could not be said that there 
was any arrear of rent due by the defen- 
dant cx^pany. The Subordinate Judge 
found that the defendant company being 
a sep^e legal entity from the partner- 
snip turn the members of which had been 
granted two leases Ae leasehold couM 
not be transferred to the defendant com- 
pany without registered documents an^ 
In the absence of such registered Aoco" 
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ments the defendant company could not 
claim to be lessees governed by the re- 
gistered lease deeds L and L (I), The 
Subordinate Judge held that the plain- 
tiff accepted rent for many years from 
the defendant company as a tenant In 
the circumstances the defendant company 
must be deemed to be tenant from month 
to month terminable by 15 days’ notice 
under Section 106 of the Transfer of Pror* 
perty Act 1882. The Subordinate Judge 
rejected the claim of the .defendant com- 
pany that the purpose of the tenancy was 
manufacturing and that therefore six 
months’ notice ending witli the year of 
-tenancy was necessary. As regards the 
claim of the defendant company for ad- 
justment the Subordinate Judge observed 
that the defendant company was not en- 
titled to avail of any condition contained 
in the registered lease deed Ex, L and 
L (I) and that as between the defendant 
company and the plaintiff there was no 
evidence of any agreement that the plain- 
tiff would ever rmdertake repairs of the 
premises. In the circumstances the Sub- 
ordinate Judge held that the plaintiff 
was not Doimd to carry out the repairs 
and that therefore the defendant company 
could not claim a set-off for the cost of 
the repairs against the arrears of rent. 
The . Subordinate Judge, therefore grant- 
ed the plaintiff decree for ejectment as 
well as arrears of rent and mesne profits 
in both the suits. Against this decision 
the defendant company preferred appeals 
to Ihe Cdcutta High Court. By its 
judgment dated March 27, 1962 the 
High Court held ffiat the plaintiff was 
not entitled to a decree for ' eviction as 
the purpose of the lease was manufactur- 
ing and, therefore, the notice was bad. 
The Hi^ Court, however, upheld the 
findings of the Subordinate Judge and 
held that the suit should be decreed in part 
for arrears of rent claimed but dismissed 
so far as the claim for ejectment and 
damages and mesne profits is concerned, 

3. In support of these appeals it was 
submitted on behalf of the appellant that 
the Hi^ Court was in error in holding 
that the tenancy was for manufacturing 
purpose and that six months’ notice termi- 
n^le with a year of tenancy was requir- 
ed. It was said that the onus of prov- 
. ing that the tenancy was for manufactur- 
ing purpose was upon the defendant and 
as that point was not raised in the writ- 
ten statement the High Court should not 
have allowed the respondent to raise the 
question. In our opinion there is sub- 


stance in this argument. But we shall 
assume in favour of the respondent that 
such an objection could have been taken 
by it even without a specific plea in the 
written statement. Even upon that as- 
sumption we are of opinion that there is 
no evidence in the case to support the 
finding of the Hi^ Court that the pur- 
pose of the lease was dominantly for 
manufacturing purpose. Exhibit W is 
the Memorandum and Articles of Associa- 
tion, The objects of the company are 
given in paragraphs 3 and 4 and are to 
the following effect- 

“(3) To carry on the business of motor- 
cab, motor-car, motor-omnibus, motor- 
boat and motor-van proprietors, motor- 
engineers, manufacturers, huilders, -paint- 
ers, decorators, and repairers of motor 
cars, cabs, omnibuses, vans and other 
vehicles of every description so construct- 
ed as to progress whether on land or 
water or in the air. 

(4) To carry on the business of harness- 
m^ers and wheel-wrights, mechanical 
engineers and manufacturers of and deal- 
ers in lamps, whips, rugs, leather goods, 
India-rubber goods, wheels, springs, axles, 
upholsterings. India-rubber tyres and all 
component parts of any carriage or vehi- 
de and other articles used in the manu- 
facture or fitting up of the above men- 
tioned or any similar artides, and manu- 
facturers or factors of or dealers in all 
products or substances which may be 
used in or in connection \vith the said 
business or any of them or in which it 
may be considered advantageous to deal.” 
It cannot be said from these paragraphs 
that the object of the company was domi- 
nantly manufacturing purpose. The High 
Court has in this cormection referred to 
die evidence of Mr. J. N. Chose, the 
Managing Director of the defendant com- 
pany. In reply to question 235 the wit- 
ness said that the company had business 
as “Automobile engineers, coach build- 
ers, refrigerators, motor, mechanical engi- 
neer, body builders and the like and 
that business is continuing”. In answer 
to question No. 247 die witness said that 
the company had agency to deal in 
Austin cars. It is true that in the regis- 
tered lease deed Ex, L and L (1) there 
is the description of the lessee as coach- 
builder. But it is obvious diat the defen- 
dant. company cannot claim to be hold- 
ing rmder the registered lease deed Ex, L 
and L ® and so the purpose mentioned 
in the lease deed cannot be taken into 
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consideratloii. In our opinion neither 
[the evidence of Mr. J. N. Gbose nor the 
statement in Ei. W, Memorandum and 
Artides of Assodation, can be taken as 
Isuflicient evidence to prove that the pur- 
pose of the lease was exdusively or even 
dominantly for a manufarturing purpose, 
ut foUmvs, therefore, that the HJm Court 
jwas in e r ror in holding that the aomioant 
jnirpose of the lease was manufacture 
land so 15 day^ notice ending with the 
Imonth of each tenancy mtzst be held to 
be insufficient 

4. The Gcurt expressed the view 
that the test for applying the presump- 
tion of Section 106 of the Transfer of Pro- 
perty Act is to ascertain what was the 
dominant purpose of the lease and not 
whether the lease was exdusively for 
manufacturing pjipose. Section 100 of 
&e Transfer or Properly Act stales: 

“In the absence of a contract or local 
law or usage to the contrary, a lease of 
immoveable property for amcultural or 
manufacturing purposes shall be deemed 
to be a lease from year to year, termi- 
nable, on the part of either lessor or 
lessee, by six months' notice expiring with 
the end of a year of the tenaoOT; and 
a lease of immoveable property for any 
other purpose shall be deemed to be a 
lease from month to month, terminable, 
cm the part of either lessor or lessee, by 
{iftecn days* notice expiring with the 
end of a month of the tenancy. 


Every notice under this section must 
be in writing, signed by or on behalf of 
the person giving it, and either be sent 
by post to tlie party who is intended to 
be bound by it or be tendered or deli- 
vered personally to such party or to one 
of his family or servants, at fiis residence, 
or (if such tender or delivery is not prac- 
ticable) affixed to a conspicuous pajt of 
the property." 


5. Counsel on behalf of the appellant 
referred to the decision of the Court ol 
Appeal in IlowkinS v. Jardine, 1031-1 KB 
614. In that case tfjc landlord granted 
to the tenant a tenancy’ from year to year, 
terminable within six months, of seven 
acres of land and three cottages on the 
land. The lease contained provisions 
usual in a lease of an agriailtural hold, 
mg. Tlie tenant, who farmed other land 
in addition to the *e\cn acres, sub-let l^ 
three cottages to persons who were nol 
engaged tn agrfculturo. After the dcall 
ot the landlord bis executors serx-ed or 
“*e tenant twelve months’ notice to Quil 


cottages, and land tmder Section ^ 
sub-section (1) of the Agricultural Hold- 
ings Ac^ 1948. The tenant thereopoa 
served a counter notice tmder Section 24, 
sub-section (1) of Act The Minista 
of Agriculture having given his assent la 
the notice to quit, the tenant appealm 
to the Agricidtural Land Tribunal, whe 
allowed his appeal, holding that the notia 
to quit was inoperative. Procee ding 
were then brou^t in the county 
by the executors as landlords, and the; 
were granted by the coimty court judg 
a declaration that they were entitled to 
possession of the cottages and to me^ 
profits on the ground that the decision 
of the ti^unal rendered the notice to 
quit invalid so far as it related to mo 
land as distinct from cottages. In t^ 
state of facts, it was dedoed by the 
Court of Appeal that Section 1 of tho 
Act of 1948 whidb defined 'Agricultum 
holding’ as meaning “the aggregate of tho 
agricultural land comprisedto a contrad 
of tenancy" did not effect a severance of 
ogricultui^ land and non-agricultural 
land, and as the lease in question was 
in substance a lease of on a^cultnral 
bolding, therefore, the whole of the wb- 
Ject-matter of the contract . of tenancy 
came within the prelection of the Art 
and tho appeal of the tenant, was accord- 
ingly allowed. It was sabmlttecl on be- 
hmf of the respondents that a similar 
principle must be applied in construing 
Section 100 of the Transfer of Property 
Act and if the purpose of the lease was 
mainly or in substance a manufacturing 
puroose, a presumption of yearly tenancy 
xvill arise and that it was incumbent 
upon the landlord to give a notice expir- 
'"S 'rilh the end of the year of tenancy 
the lease^ xvas to be validly deteminco. 
The opposite point of view is put for- 
war! on behalf of the appellant. It was 
argued that tlie test was c-xclusiveness of 
manufacturing jTuipose for applying the 
presumption under Section 106 of tho 
Transfer of Property Act Pcl/ance was 
piai^ upon tlie decLsion of the Calcutta 
High Court in Hamesh Chandra v. Surya 
Properties, AIR 1977 C-tI 193 and Sail 
Prasanna v. Md. Fazel, AIR 1932 Cal S20. 
But wo do not propose ia this case to 
express Our concluded opinion regarding 
Section 100 of the Transfer of Property 
Act. Wd shall proceetl oa the assump” 
tion that the argument of the respondent 
is correct and that the test applicable 
under Section 100 of the Transfer of 
perty Act is not exclusiveness of purpose 


'1970 . . Hari Sao v. State of Bihar (Mitter J.) (Prs. 5-6)-DPrs. 1-2] S. C. 843 


but what is the main or substantial pur- 
pose of the lease. As we have already 
shown there is no proper material on the 
record of the case from which it can be 
inferred that the dominant purpose of 
the lease was manufacture or ^at the 
respondent substantially used the pre- 
mises for manufacturing purposes. It 
follows, therefore that the trial court was 
right in holding that the tenancy was 
monthly and notices Exs. I and I-A were 
legally valid for termination of the ten- 
. ancy. 

6. For these reasons we set aside the 
judgment of the Hi^ Court dated March 
27, 1962 in both the appeals and restore 
the judgment of the Subordinate Judge, 
Second Court, Alipore in Title Suits Nos. 
80 and 31 of 1953. The appeals are ac- 
cordingly allowed ynth costs. One set of 
hearing fee. 

' Appeals allowed. 


AIR 1970 SUPREME COURT 843 
(V 57 C 182) 

(From: Patna) 

S. M. SIKEII, G. K. MITTER AND 
P. JAGANMOHAN REDDY, JJ. 

Hari Sao and another. Appellants v. 
The State of Bihar, Respondents. 

Criminal Appeal No. .240 (N) of 1966, 
DA 15-10-1969. 

Penal Code (1860), Sections 415 and 420 
i — Inducing Station Master to make out 
Railway Receipt — Railway Receipt made 
out stating that consignment was said to 
contain 251 bags of cluUies with letters 
L/U endorsed meaning that responsibility 
for loading and unloading vested with 
consignor — Wagons found to contain 
only 197 bags of chaff — Charge of cheat- 
ing Nation master, held could not be esta- 
blished, as railway did not inciu any ad- 
ditional liability by the false representa- 
tion that consignment contained 251 bags 
and the issue of the railway receipt there- 
fore was not likely to cause any damage 
or harm to the railway. No question of 
cheating the railway or the Station Mas- 
ter therefore arose. AIR 1950 Nag 85 
and AIR 1956 Mad 176, Ref.; Decision of 
Patna Hi^ Coiu^ Reversed. (Para 12) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 Mad 176 (V 43) = 

1955 Mad WN 983, Union of 
India v. S. P. L. LeJdiu Reddiar HH 
(1950) AIR 1950 Nag 85 (V 87) = 

ILR (1950) Nag 212, Dominion 


of India v. Firm Museram Eshun 

Prasad 10 

The Judgment of the Court was deli- 
vered by 

MITTER, J.: This appeal by special 
leave is from a judgment and order of 
the Hi^ Court of Patna upholding the 
comdction of the two appellants rmder 
Section 420, I. P. C. read with Section 34 
but reducing the sentence of imprison- 
ment on each of them by awarding rigo- 
rous imprisonment for three years in 
place of seven years. The imposition of 
fine of Rs. 6,000 on each of the appel- 
lants by the Sessions Judge was maintain- 
ed by the High Court The two appel- 
lants were charged with having cheated 
the Assistant Station Master of Sheo- 
narayanpur Railway Station on or about 
the period 13th May, 1960 to 12th May, 
1963 by dishonestly inducing him to 
make a railway receipt with false parti- 
culars which was capable of being con- 
verted into a valuable security and there- 
by committed an offence punishable under 
Section 420, I. P. C. Five other persons 
were charged along with the appellants 
with having committed an offence punish- 
able under Section 120-B read witii Sec- 
tion 420 of the Indian Penal Code but 
they were acquitted. The appellants 
were also charged under Section 468 of 
the Indian PenS Code but they were ac- 
quitted of this. 

2. The facts about which there can 
be no dispute are as follows. The ap- 
pellant Shankar Sah met the Station Mas- 
ter of Sheonarayanpur Railway Station 
on May 11, 1960 and produced a for- 
warding note for booking a consignment 
of dry chilh'es to Calcutta. A wagon was 
allotted to him and stabled in the shed 
on May 12, 1960. On the day follo\ving 
both the appellants came to the Station 
Master and the necessary allotment entry 
was made in the forwarding note. The 
loading was done by the appellanls with- 
out any help from any railway em- 
ployee and the appellants wanted to be 
supplied with rivets after the wagon was 
loaded by them. Such supply being 
given by the Station Master they put the 
rivets on the wagon. A railway khalasi 
examined the rivets, sealed the wagon 
and fixed card labels on both sides of 
the wagon prepared by the Station Mas- 
ter. The railway receipt for the goods 
was made out by the Station Master to 
the effect that the consignment was "said 
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to contain’* 251 bags of dry chillies. The 
letters L/U were endorsed on the rail- 
way receipt meaning that the responsibi- 
lity lor loading and unloading of uiB con- 
signment rested with the consignor. There 
was no facility for weighing the goods 
at the station and a note was made that 
tiie wei^t was as riven by the consignor. 
This was indicatea by the endorsement 
S. W. A. (sender’s weight accepted). The 
wagon was attached to a goocu train on 
ftie same day and carried forward out 
of the station on its way to Calcutta. 
There were frequent checking of the 
rivets and the seals of the wagon during 
the ni^t of 13th May but on the morn- 
ing of the 14th the seal on one side of 
the wagon was broken and the seal card 
lying on the ground. The wagon was 
aetached and taken to a goods shed and 
checked at about 2 p. m. on 15th May. 
It was found that the wagon contains 
only 197 bags of chaff (Bhusa) instead 
of 251 bags of dry chillies. An entry was 
made in the station diary and a first in- 
formation report was lodged on 18th 
May. The police submitted a charge 
sheet against the accused and the case 
proceeded to trial after the cormnitmeot 
enquiry. The prosecution examined seve- 
ral witnesses to establish that the appel- 
lants had brought straw to the jgoods 
shed at Sheonarayaninir in place of chil- 
lies and loaded the wagon therewith. ’The 
Sessions Judge did not acceM the evidence 
of some of them but rcued uikkj that 
of P. W. 8, a cartman who gave testi- 
mony to the effect that he riong with 
others had loaded straw in the. wagon' 
mentioned. 

n. There was evidence before the Ses- 
sions Judge that the appellants had ob- 
tained a sum of Rs. 5,500 from one 
^lurarilal Jhunihunwala by handing over 
the railway receipt to him by represent- 
ing that ^ey had booked ^1 bags of 
chillies. The Sessions Judge held that 
the station master had not checJ^ the 

g oods or verified the weight thereof but 
ad acted on the representation of the 
apixiUants. According to him the aroel- 
lants were guilty of an offence under 
Section 420 read with Section Si, L P. C. 
and he sentenced them as already men- 
tioned. 


4. In appeal the learned Judge of the 
Iligh Co^ after discussing the evidence 
felt satisfied that what “was found as a 
T^t of Ae checking at 2 p. m. on loth 
May, to be present in the wagon 
was nothing but the consignment whidi 


had been originally loaded by the appci* 
lants at Sheonarayanpur on the afternoon 
of 13th May, 196(r. He further held 
that 

“....the representah’on made by the 
appellants to the Station Master (P. W. 89} 
hodi orally and in the forwarding cote 
whidi they had presented to him was a 
false representation and on the strength 
of such false representation the appellants 
had induced the Station Master to make 
put for them the railway receipt in res* 
pect of 251 bags of dry chillies. It is 
manifest that a valuable security such w 
a railway receipt is, in respect of 251 
hags of chillies had been delivered to 
appellants by die Station Master on 
the basis of the false representation which 
they had made to him both orally and 
in die forwarding note”. 

The learned Judge therefore held that 
the appellants had committed the offence 
of riieating acting together in pursuance 
of their common intention. 

5. It had been urged that the appel- 
lants Were not guilty of cheab'ng inas- 
much as the Station Master had written 
on the railway receipt that the consfsn* 
ment in question was said to be 25 X,bags 
of dry diillies and thus he could not be 
said to have acted upon the declaration 
of the oppellanb being. coircct. , Simi- 
larly with regard to tbe other endorse 
ment on the railway receipt. “S.'W. A.* 
meaning ‘‘senders’ weight accepted" It was 
made by the Station Master acting upon 
the dedaration of dio' appellants. 

C. Under Section 415 of the Indian 
Penal Code a person is said to ^eat 
when he by deceiving another penon 
fraudulently or dishonestly induces the 
person so deceived to deliver any prO' 
perty to him or to consent that he shall 
retain any property or intentionally in- 
duces the person so deceiv^ to do or 
omit to do_ anything which he would not 
do or i^t ft he was not so deceived 
md which act or omission causes or is 
likely to cause damage or harm to that 
person in body, mind, reputation or pro- 
perty. There can be no doubt that the 
appdlants had by deceiving the Station 
Master induced him to deliver a . rail- 
way receipt which could be used as a 
valuable security, but assuming that the 
appellants thereby induced the Station 
Master to make out the railway receipt 
ft w® still have to be shown that the 
making out of he receipt was likely to 
cause damage or harm to the railway or 
the Station Master, 
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7. We have therefore to examine whe- 
: ther the issue of the railway receipt with 
the endorsements “said to contain” and 
“S. W. A.” were likely to cause any 
■ damage to the railway. Under Sec. 58 
i of the Indian Railways Act the owner 
or person having charge of any goods 
, which are brought upon a railway for 
. the purpose of being carried thereon, haS 
to deliver to a railway servant appointed 
in that behalf an accormt in writing sign- 
ed by such owner or person and contain- 
ing such description or the goods as may 
be sufficient to determine the rate which 
the railway administration is entitled to 
charge in respect thereof. This section 
casts an obligation on the owner or per- 
son having charge of goods to be car- 
ried by a railway to give a correct des- 
cription thereof. Failure in this respect 
may, under sub-section (3) entitle the 
railway administration to charge in res- 
pect of the carriage of the goods at a 
rate not exceeding double the highest 
rate which may be in force at the time 
on the raRway for any dass of goods. 
Under Section 72 a person delivering to 
a railway administration goods to be car- 
ried by railway has to execute a note 
(forwarding note) in which the sender or 
, his agent has to give such particulars ini 
respect thereof as may be required. Sec- 
tion 73 provides for tihe general responsi- 
bility of a railway administration as a car- 
rier of anim als and goods except from any 
of the causes specified therein. But rmder 
the proviso to the section even in the 
case of loss, destruction etc. from any of 
the said causes -the railway administra- 
tion is not relieved of its responsibility for 
the loss, destruction etc., of the goods 
unless it proves that it has used reason- 
able foresi^t and care in the carriage 
of the goods. Under Section 74 where 
goods are tendered to a railway adminis- 
tration for carriage at a spedm reduced 
rate known as 'the owners risk rate’ then, 
notwithstanding anything contained in 
Section 73, the railway administration is 
not to be responsible for any loss, des- 
truction, damage etc., from whatever 
cause arising, except upon proof that 
such loss, damage, destruction etc., was 
due to ne^gence or misconduct on the 
part of the railway administration or any 
of its servants. Under Section 106 a 
person requested under Section 58 to 
give an accormt with respect to any goods 
and giving one which is materially false 
may be prmished with fine which may 
extend to Rs. 150/- for every quintal or 


part of a quintal of the goods in addition 
to any rate or other charge to which the 
goods may be liable. 

8. It is therefore dear that the rail- 
way administration may be liable for 
loss, destruction or non-delivery of the 
goods under Section 73 if it fails to use 
reasonable foresight and care in the car- 
riage of the same and would also be simi- 
larly liable even in respect of goods car- 
ried at special reduced rate if there was 
negligence and misconduct on its part or 
any of its servants. Such liability on the 
part of the railway arises whenever it 
issues a railway receipt The question 
therefore arises as to whether the railway 
ran any additional risk or liability in act- 
ing upon the representation of the appel- 
lants and mentioning in the railway re- 
ceipt the goods consigned were said to 
be 2.51 bags of chillies when in fact they 
were only 197 bags of straw. There can 
be little doubt that tihe railway did not 
run any additional risL In case the goods 
were consumed by fire or even stolen 
from the wagon due to any negligence on 
tire part of railway administration the 
owner would have to prove that he had 
put on rail 251 bags of chillies. He would 
also have to prove tihe wei^t of the chil- 
lies and the approximate value thereof. 
For this he would have to call evidence 
to show how and when he acquired the 
goods and the price he paid for them and 
exactly what quantity he loaded in the 
wagons. There would be no presump- 
tion that the goods put in the wagon 
were chillies because the railway did not 
accept the consignment as such and des- 
cribed it as 251 bags allegedly containing 
chillies. Nor was there any acceptance of 
the weight of the goods by the railway. 
The endorsement ‘S. W. A' would nega- 
tive the plea, if any, that the wei^t was 
accepted by the railway. The endorse- 
ment “L/U” emphasised that the load- 
ing and unloading being in charge of the 
consignor the railway could not be held 
liable for any negligence in loading or 
unloading. 

9. In this connection reference may 
be made to the Goods Tariff Rules. Rule 
15 of Part I of the Goods Tariff shows 
that: 

“The weight, description and classifica- 
tion of goods and quotation of rates as 
given in the railway receipt and forward- 
ing note are merely inserted for the pur- 
pose of estimating- the railway charges 
and the railway reserves the right of re- 
measxuement, re-weighment, re-classifica- 
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lion of goods and rc-calculation of rat^ 
and other charges and correction of any 
other errors at the place of destination 
and of collecting any amount that may 
have been omitted or underdiarged. No 
admission is conveyed by a railway re- 
ceipt that the weight as shown therein 
has been received or that the descrip- 
tion of goods as furnished by the con- 
signor is correct" 

Under Rule 22 (1) every conslg^ent of 
goods when handed to the railway for 
despatch must be accompanied by a for- 
warding note which must be signed by 
the sender or his authorised agent and 
must contain a declaration of the weight 
in accordance \vith Section 58 of the 
Indian Railways Act and destination of 
the goods consigned^ Under Rule 24 (2) 
if a materially false account is delivers 
with respect to the description of any 
goods, the person who gives such false 
account, ana if be is not the owner, the 
owner mso, is, on conviction by a Magis- 
trate, liable to a itoe which may extend to 
Rs. 50/- per maund or part of a mannd 
of the goo^, and such Cne will be in 
addition to the rate to whidi the goods 
may be liable. 

10. In Dominion of India v. Finn 
Moseram Kishunprasad, AIR 1930 Nag 
83 a railway receipt was Issued to the 
consignor qnaliCed with the statement 
that the wagon was said to contain 233 
bags of coconuts. As only 251 bags were 
received at the destination, the plaintifi 
made a claim for the price of the 4 bags 
of coooanuts by way of damages. It was 
held by the Nagpur High Court that there 
was no proof that 255 bags had in fact 
been loaded. Referring to Rule 22 of 
tte Goods Tariff General Rules it was 
said that the receipt issued "qualified the 
number of stating that the wagon was 

‘said to contain’ 2^ bags and the 

number was mentioned merely to calcu- 
late the freight." Reference was a lso 
made to Rule 15 under which the men- 
tioning of the wei^l in the raflway re- 
ceipt did not amount to an admission of 
the correctness of the statement and ac- 
cording to Nagpur High Court "this rule 
applies with e\-en more vigour where the 
railway receipt in addition contains flie 
‘said to contain’ remark." 


. IL In Union of India v. S. P. L. Laldn 
Reddiar, AIR 1956 Mad 176 a claim wa 
made against the railway for short ddi 
of 11 bags. The railway receip 
wagon was said to coo 
tain 200 bags of white toor. It was urge* 


Ihere that as the seals were intact at 
end of the foxmiey the responsibilifr for 
the shortage must lie with the railway. 
It was pointed out that this would be » 
If the railway stall had loaded the goods 
after verifying them and in the circum- 
stances of the case the railway could not 
be held responsible for any shortage so 
long as there was no proof of tampering 
witn the seals. The decision in tlis 
Nagpur case (supra) was followed in Mad- 
ras and it was held that the endorsement 
to the effect that the consignment war 
‘said to contain’ a certain number of bags 
did not amount to any admission on Ihs 
part of the railw^w administration dnt 
the said number of bags had in fact been 
loaded. 

12. It appears to us that the false r^ 
presentation made by the appellants in 
obtaining toe railway receipt in toe form 
in whicb it was issued did not cast any 
additional liability on the railway and tie 
issue of the railway receipt therefore was 
not likely to cause any damage or ham 
to toe railway. No question of cheating 
toe railway or the Station ' Master there- 
fore arose in toig case and toe appeal 
must be allowed. The appellants are 
directed to be set at libe^. The Cno^ 
if paid, must be refur^ded. 

Appeal allowed. 


Am 1070 SUPREME COURT 840 
(V 57 C 183) - 

(From; Andhra Pradesh) 

' J. C. SHAH AND K. S. HEGDE, JJ- 

Somnath Berman, Appellant v. Dr. S. P. 
Haju and anotoer, Resjwndents. 

Civil Appeal No. 2342 of 1966 with C 
M. P. No. 3388 of 1968, D/- 16-19-1969. 

Specific Relief Act (1903), Section 9 -• 
Action for ejectment against trespasser — 
^’or possession of plaintiff is sufficient 
title notwithstanding that suit is brouglit 
more than sbe months after dispossession. 
(1883) ILR 9 Cal ISO & (1890) ILR 17 
CaJ 230 & (1899) ILR 26 Cal 579, Over- 
ruled. 

Sectiem 9 is no way inconsistent with 
toe posib'on that as against a wrong doer, 
I^or Mssession of the plaintiff, in an ac- 
tion or ejectment. Is sufficient title, 
if the suit be brought more than dr 
months after the act of dispossession com- 
plained of and toat toe wrong doer cannot 
raccessfully resist the suit b y showing 

iAVAN/F205/69/GGM,^ 
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that the title and right to possession are 
in a third person. Therefore a person 
having possessory title can get a declara- 
tion iiat he was the owner of the land in 
suit and an injunction restraining the 
defendant from interfering wth his 
possession. (1893) 20 Ind App 99 & (1903) 
ILR 26 Mad 514 & (1884) ILR 8 Bom 371 
and AIR 1914 All 54 (2) & (1891) ILR 13 
All 537 & AIR 1950 Pat 222, Approved; 
(1883) ILR 9 Cal 130 & (1890) ILR 17 Cal 
256 & (1899) ILR 26 Cal 579, Overruled. 

(Para 10) 

Cases Referred; Chronological . Paras 
(1950) AIR 1950 Pat 222 (V 37) = 


31 Pat LT 100, Subodh Copal 
Bose v. Province of Bihar 10 

(1914) AIR 1914 AU 54 (2) (V 1)= 

ILR 36 All 51, Umrao Singh v. 

Ramji Das 10 

(1903) ILR 26 Mad 514, Narayan 
Row v. Dharmachar 10 

(1899) ILR 26 Cal 579= 3 Cal WN 
568, Nisa Chand Gaita v. 
Kanchiram Bagani 10 

(1893) 20 Ind App 99= ILR 20 Cal 
834, Ismail AiiflE v. Mahomed 
Chouse 9 

(1891) ILR 13 All 537= 1891 All 
WN 196, Wali Ahmad Khan v. 
Ajudhia Kvmdu • 10 

(1890) ILR 17 Cal 256, Parmeshur 
Chowdhry v. Brijo Lall Chow- 
dluy 10 

(1884) ILR 8 Bom 371, Erishnarao 
Yeshwant v- Vasudeo Appaji 
Ghalikar 10 

(1883) ILR 9 Cal 39= 11 Cal LR 
342, Debi Chum Baido v. Issur 
Chunder Manjee 10 

(1883) ILR 9 Cal 130= 11 Cal LR 
39^ Ertaza Hossein v. Bany 
Mistry 10 


The Judgment of the Court was deli- 
vered by 

HEGDE, J.: — This appeal has been 
brought by the 1st defendant in O. S. 
No. 210 of 1958 on the file of the 1st 
Additional Judge, City Civil Court, 
Hyderabad. That was a suit brought by 
the 1st respondent-plaintiff for possession 
of the suit property. That suit was dis- 
missed by ihe trial Court but in appeal 
the High Court of Andhra Pradesh revers- 
ed the decree of the trial Court and de- 
creed the plaintiff’s suit for possession. 
Thereupon this appeal has been brought 
after obtaining a certificate under Arti- 
cle 133 (1) (a) of the Constitution. 


(Hegde J.) [Prs. 1-4J S. C. 847 

2. The subject matter of the suit is a 
piece of land in Himayatnagar measmr- 
mg 2856 sq. yards. The plaintiff’s case 
is that he piu-chased this land from one 
J^sheer ^an with other plots in the 
vicinity under two sale deeds marked 
Exhs. P-2 and P-3; thereafter he was in 
possession of the same; when he was in 
possession, the second defendant tres- 
passed into the said property and took 
possession of tiie same, thereafter he 
illegally sold the same to the 1st defen- 
dant. The defendants denied the plaint 
allegations. They denied that the plain- 
tiff had any title to the suit property or 
that he was in possession of &e same at 
any time. On the other hand they plead- 
ed that the second defendant who had 
acquired title to the suit property by ad- 
verse possession had sold the same to the 
1st drfendant in the year 1946. 

3. The trial Court came to the conclu- 
sion that the plaintiff has not established 
his title to the suit property. It also 
held that the plaintiff has not satis- 
factorily proved that he was in posses- 
sion of the suit property at any time. In 
view of those findings it thought that it 
was not necessary to go into the defen- 
dant’s plea of adverse possession. In the 
result it dismissed the plaintiff’s suit. In 
appeal the High Court agreed with the 
trial Court that the plaintiff has not 
proved his title to the suit property. It 
rejected the plea of the defendants that 
they have perfected their title to the suit 
property by adverse possession. But 
differing from the trial Court it came to 
the conclusion that the plaintiff was put 
into possession of the suit property by 
his vendor Jamsheer Khan Sahab in about 
the year 1930 and he was in possession of 
the same till about the year 1945, when 
the second defendant trespassed on the 
s^e and took possession of it. 

4. In view of the concurrent finding 
reached by the trial Court and the High 
Court tibat the plaintiff has not proved 
his title, that question was not reopened 
in this Comt. The finding of the High 
Court that the defendants have not 
established their plea of title by adverse 
possession was challenged though feebly. 
It was contended before us that the 
plaintiff who based his suit on title and 
prior possession having failed to establish 
his title, his suit has to fail. Further me 
finding of the High Court that tire plain- 
tiff was in possession of the said property 
between. ^1930 to 1945 was ako assailed 
before us'. 
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5. The appellant daims that he came 
into the possession of the suit property 
on the strength of sale deed” execut- 
ed by the second defendant in his favour 
on 1-10-1946. The suit from which Ais 
appeal arises was initially instituted on 
tte original side of the High Court of 
Hyderanad in the year 1949. There- 
fore to establish his daim of title by ad- 
verse possession, the 1st defendant must 
primarily depend on the fact that the 
second defendant was in possession of 
the suit property for a period of over 
nine years before be sold the same to 
him. Thon^ the second defendant filed 
a •written statement supporting the case 
of die 1st defendant and though he was 
present at the time of hearing on several 
occasions, he was not examined as a wit- 
ness in ^is case to support the plea of 
adverse ]MSsession put forward by the 
defendants. No explanation is fortncom- 
ing for his non-examinab'on. This cir- 
cumstance goes a long way to discredit 
the defendant’s plea of adverse posses- 
sion. The 1st defendant’s evidence os 
regards adverse possession is of very 
little significance as his knowledge of the 
suit property prior to the date he pur- 
posed the same is very little. The only 
other evidence relied on in support of 
tile plea of adverse possession is that of 
D. W. 2, Shambhu Prashad who claims 
to have taken the suit property on tease 
from the second defendant. The lease 
deed said to have been executed by him 
is marked as D/1. It is not explain- 
ed how tile 1st defendant came into 
possession of Exh. D/l. Though the suit 
was ffled as far back as 1949, Exh. D/1 
was produced into Court for the first tune 
in the year 1960. No explanation has 
been given for this inordinate delay in 
producing Exh. D/I, (an unregistered 
document) in Court. According to 
D. W. 2, tiie 1st defendant kne^v about 
tiiis document as far back as 1950. Under 
these circumstances, the High Court was 
fully Justified in rejecting the testimony 
of D. \V. 2 and not relying on Eidi. D/L 
The other evidence adduced by the 1st 
defendant relating to the plea of ad- 
verse possession was not commended for 
our acceptance. Therefore we need not 
consider the same. Hence we agree xviti* 
the Hi^ Court fiiat the defendants have 
failed to establish their plea of adverse 
possession • 

6. Now coming to the evidence relat- 
ing to the plaintiffs possession of the suit 
property from the year 1930 to 1945, wo 


luive firstly the oral testimony of the 
plaintiff. The High Court has accepted 
the plaintiffs evidence as creditworthy. 
The plaintiff is a responsible person. He 
held important offices botii under the 
State Government as well as under tie 
United Nations. Prima facie his 
evidence is wortiiy of acceptance. This 
would be pmticvj^ly so in view of tie 
non-examination of flie second defec* 
dant. The question before tte trial Court 
and the High Court was whether tie 
plamt^ was in possession of the suit pro- 
perty between 1930 to 3945 or whether 
the second defendant was in possession 
of the same during ftat period? On this 
aspect, the evidence is really one sided. 
The evidence of the plaintiff that he 
Came into possession of flie suit property 
Under Exhs. P-2 and P-3 is supported by 
the recitals in those documents. In con- 
sidering question whether Jamsheer 
Khan, the vendor under Exhs. P-2 and 
P-S, had put the plaintiff into possession 
of the suit property, the fact that Jam- 
sheer Khan had no titio to the same is 
not very matetiaL There is no reason 
to think that the recitals contained in 
Exhs. P-2 and P-S as to the delivery of 

g ossession ore false recitals. There is 
ocumentary evidence- to show tiiat the 
plaintiff paid the *Nazul’ for tiie pro- 
perties purchased by him imder Exhs. P-2 
and P4 after his purchase. It is true 
that those documents do not show how 
much 'Nazul’ was prdd in xe^ct of the 
suit property but the secona defendant 
has produced no documents to show 
that he had paid any ^azul’ in respect 
of the suit property. Exhibit P-4 is a 
stamped revenue receipt on a printed 
form executed in favour of the plaintiff 
by the Maqtadar on August 16, 1939 for 
Bs. 331/14/4 pies. It relates to the lands 
which belonged to Jamsheer Khan and 
situate at Narayanguda. Evidently that 
recital refers to the lands coverM by 
Exts. P-2 and P-3. It recites that a sum 
of Its. 331/14/4 Ps. was received bom 
the plaintiff as "Nazul’ for the period 
from 15th Aban 1338 Fasli to the end of 
the Aban 1348 FasU at rate of, Rupees 

41/4/5 ps. per year. The sale under 
Edits. P-2 and P-3 was made in 1930. 
E'videntiy the 740X01’ in reject of those 
properties was in arrears t£u 1939. The 
Tlazul’ duo under Exhts. P-2 and F-0 
comes to Rs. 41/- and odd per year a» 
seen from Exh. P-6. 

7. Eihiblt P,S !s a letter daled U-B- 
39^ receiv^ by the plafatiff bom Mr« 
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J. D. M. Dean (P. W. 2), First Divisional 
Engineer, Hyderalsad City. It relates to 
the construction of a road from Museera- 
bad to Bashir Ba^. It states that under 
the Firman dated 29th Shaban 56 EUjri, 
H. E. H. The Nizam was pleased to ac- 
cord sanction to the acquisition of 20 per 
cent of the land without any compensa- 
tion for the construction of road, from 
the owners of the land and that for the 
excess land required, compensation will 
be paid. That letter further mentions that 
totd area of the land belonging to the 
plaintiff was 7815 sq. yds. out of which 
8112 sq. yds. were required for tlie cons- 
truction of the road; out of that 1563 
sq. yds. being the 20 per cent of tlie en- 
tire area was to be taken without any 
compensation and the value of the 
remaining 549 sq. yds. will be paid to 
the plaintiff. That letter further inform- 
ed tiie plaintiff that the value of the 
addition^ area which might finally be 
determined after the marking may be 
obtained from the department. It is 
established that road from-’ Musheerabad 
to Bashir Bagh was laid not only across 
the plot covered imder P. 3 but also 
across ihe site purchased under Ex. P-2 
in which the suit land is situate. That 
was obvious because if the road did not 
touch any portion of Exh. P-2, the entire 
area of the land belonging to plaintiff 
would have been only 5114 sq. yds. and 
not 7815 sq. yds. as mentioned in 
Exh. P-5. It also establishes that the 
plaintiff was recognised by the City Im- 
provement Board as the person entitled 
to compensation in respect of that land. 
Evidence further discloses that the plain- 
tiff was paid compensation in respect of 
the land taken from him in excess of 20 
per cent referred to earlier. The oral 
evidence adduced in the case coupled 
with Exhs..P-2, P-4 and P-5 satisfactorily 
establishes the fact tiiat the plaintiff was 
in possession of the suit property till 
about 1945. 

8. In addition to the evidence referr- 
to earlier, the Hi^ Court has also relied 
on two other documents namely Exts. D-8 
and D-9, but those documents were pro- 
duced as additional evidence in the High 
Court. Their coimection with the suit 
property is not satisfactorily established. 
Therefore we have excluded them froni 
consideration. If we bear in mind the 
fact that the question for decision is whe- 
ther the plaintiff or the 2nd defendant 
was in possession of the suit property be- 
tween the years 1930 to 1945, there is 
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hardly any doubt that the preponderance 
of evidence is in favour of the plaintiff’s 
case. As seen earlier, the defendants 
have not produced any reliable evidence 
to_ support their case. Hence we agree 
Avith the High Court that the pl ain tiff has 
succeeded in establishing that he was in 
possession of the suit property prior to 
1945. 

9. It was next contended on behalf of 
the appellant that in a suit for possession 
brought on the basis of title, the plaintiff 
cannot succeed unless he proves his title 
to the suit property as well as its pos- 
session within 12 years. According to tiie 
appellant, except in a suit under Sec- 
tion 9 of the Specific Belief Act, the plain- 
tiff for succeeding in the suit, has to 
prove both existing tide to the suit pro- 
perty and its possession within 12 years. 
We are unable to accept this contention 
as correct. In our opinion the possession 
of the plaintiff prior to 1945 is a good 
title against all but the true owner. The 
defendants who are mere trespassers can- 
not defeat the plaintiff’s lawful posses- 
sion by ousting him from the suit pro- 
perty. Possessory tide is a good tide as 
against everybody other than the lawful 
owner. In Ismm Ariff v. Mahomed 
Chouse, (1893) 20 Ind App 99 (PC), the 
Judicial Committee came to the conclusion 
that a person having possessory tide can 
get a declaration that he was the owner 
of the land in suit and an injunction res- 
training the defendant from interfering 
with his possession. Therein it was ob- 
served that the possession of the plain- 
tiff was a sufficient evidence of tide as 
owner against the defendant 

10. In Narayana Row v. Dharmacliar, 
(1903) ILR 26 Mad 514 a bench of the 
Madras High Comt consisting of Bhash- 
yam Ayyangar and Moore, JJ., held drat 
possession is, under the Indian, as under 
the English law, good tide against all but 
the true o^vner. Section 9 of the Speci- 
fic Relief Act is in no way inconsistent 
with the position that as against a wrong- 
doer, prior possession of die plaintiff, in 
an action of ejectment, is sufficient title, 
even if the suit be brought more than six 
months after the act of dispossession 
complained of and that the uuongdoer 
cannot successfully resist the suit by 
showing that the tide and right to pos- 
session, are in a third person. The same 
view was taken by the Bombay High 
Court in Krishnarao Yashwant v. Vasudev 
Appaj’i Ghotikar, (1884) ILR 8 Bom 37L 
Ihat was ^0 the view taken by the 
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Allahabad High Court — See Umrao Singh 
V. namii Das. M SO AU 51= (AIR 1014 
All 51 (2)). Wall Almicd Khan v. Ajudhia' 
Kandii, (1801) ILR 13 AH 537. In Subodh 
Copal Bose v. Province of Bihar, AIR 
1930 Pat 222 the Patna High Court ad- 
hered to the view taken by the Madras, 
Bombay and Allahabad Courts. The 
contrary \'icw taken by the Calcutta High 
Court in Debi Chum Boldo v. Issur 
Cliimder Manjee, (1883) H-R 0 
39; Ertaza Ilosscha v. Bany Mis- 
Iry. (1853) ILR 9 Cal ISO, Pur- 
meshur Cliowtlhry v. Brijo Lall Chow- 
dluy, (1890) ILR 17 Cal and Nisa 
Cliand Gaita v. Kanchlram Baganl, (1899) 
ILR 20 Cal S79, in our opinion does not 
lay down the law correctly. 

il. tAe resuft apptSii! fsiif sad 
the same is dismissed with cost*- We see 
no reason to accept any additional evi- 
dence in this Court. Hence C. M. P. No. 
S3S3 of 19C8 is dismissed, but no costs, 
Api>cal dismissed. 


AIR 1970 SUPREME COUBT S30 
(V 57 C 151) 

(From: Bombay) 

J. C. SHAH AND K. S. IlECDE, Jf. 

Datlatrayaya Sliankarbhat 
others. Appellants v. Tiic ^Hector or 
Sliol.ipur and another. Respondents. 

Civn Appeals Nos. 2513 tmd 23H of 
19C0, D/. 17-10-19(59. 

Land AcrpilsitJon Act (ISO IV Section 54 
— Appeal to Supreme Court — Inter- 
ference with valuation made Iry Iligli 
— ^itiTiTcA TO^c — Wttis^un lA 
Bombay lli;;h Cmnt, Bes-cned. 


enforced because it was not executed 
In the manner required by Article 293 (1) 
of tlie Constituh'on and which was cco* 
oliisive evidence the valuation by the 
High Court could not be sustained. Ded* 
of Bombay High Cotirt, Res'cned. 

(Paras 2. S 

Ct^scs Referred: Chronological Parai 

(1039) AIR 1939 SC 429 (V 48)» 

(1939) Supp (1) sen 40J. SpL 
Land Acquisition Ollicer, Banga- 
lore v. T. Adinarayan Setty t 

Tlie Judgment of the Court was deli- 
vered by 

SHAH, J.s— The appellant is the ov^mer 
of Final Plot No. 22 in Town Planning 
Scheme No. Ill, Sbolapur. Tlie land Is 
hmitj of iho Sf^ohpur AJnnl* 
oijpality and admeasures 71 acres. A part 
of the land measuring 31 acres, 7 gunlhas, 
nnd G3 2/9 sq. yards was notified on Jamn 
nry 23, 1938, under Section 4 of the Land 
A^uisilion Act for compulsory acquisl- 
tkrti for a public purpose, vit, n i’oly* 
iethnic Institute. The Lind AcquIsitioS 
OlBcer awarded the appellant compensa* 
for the land at the rate of R». 2 . 00 f>f» 
acre. In a refereneo made undet 
jetton 18 of the Land Acquisition AcL 
tl>e Civil Judge, .Senior Division, Shola- 

K r, enhanced the compensation to 
, 3J5C0/- per acre. T7io LaiHl AcquW* 
^<■01 Officer and the appetlanl appealed to 
t|*e High Court of Bombay. In appeal 
okj IJIglj Court aw.irded cemperuation b{ 
uic rale of lit. 2.C00/- per acre. ^Vilh 
J^ificatc granted by tljo High Cotirt 
o‘ese two apjxrals arc prefer^ by the 
ORpcIlanL 
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8. In valuating the land the High 
Court failed to appreciate ihe full signi- 
ficance of a very important piece of evi- 
dence which, in our judgment, is practi- 
cally conclusive. The Government of Bom- 
bay desired to acquire the land of the 
appellant by private agreement In the 
view of the Consulting Sun'eyor to the 
Government the value of the land could 
not be less than Rs. 6,000/- per acre. The 
Sub-Divisional Officer of Sholapur wrote 
on July 27, 1957 to the City Survey Offi- 
cer that the land may be purchased from 
the appellant at the rate of Rs. 6,000/- 
per acre and an agreement may be ob- 
tained from him. Negotiations were then 
started and on November 20, 1957 a for- 
mal agreement was executed by the ap- 
pellant and the Collector for sale of the 
land to the Government of Bombay at 
the rate of Rs. 5,000/- per acre for the 
Polytechnic Institute. Possession of the 
land was delivered pursuant to the agree- 
ment But this agreement was not exe- 
cuted in the manner required by Arti- 
cle. 299 (1) of the Constitution and was 
on that account not enforceable against 
ihe Government The State authorities 
apparently sou^t to take, advantage of 
thi<; infi rmity. 

4. The Deputy Secretary to the Gov- 
ernment of Bombay, Education Depart- 
ment, wrote to the Collector of Sholapur 
on March 7, 1958, the following letter: 

"Subject: — District Polytechnic, Shola- 
pur — Acquisition of land for locating of 
ihe — 

Reference: — Your Tetter No. X/337 
dated the 15th February, 1958, on the sub- 
ject mentioned above. 

2. The private property enforcement 
agreement executed between you and 
the owners of ie land "proposed to be 
acquired for locating the District Poly- 
technic, Sholapur, is not expressed to be 
made by the Governor as required by 
Article 299 (1) of the Constitution and is 
not binding on Government. In view 
of this you are requested to direct the 
Land Acquisition Officer as under: — 

(1) In case the amount imder the award 
Vrould be less than the amount of agree- 
ment, he should not recognise the agree- 
ment and reconunend to Government or 
sanctioning authority the lower amount 
i.e., the amotmt xmder the award. 

(2) In case the amount under the award 
is hi^er than the amoimt of the agree- 
ment he should accept the lower amount 
and recommend to Government or sano- 
rioning authority the lower amount under 
the agreement. 


(3) X !S X s 

Sd/- 

Dy. Secy, to the Govt, of Bombay, 
Education Department” 

A copy of the letter was forwarded to 
Ae Prant Officer, Sholapur Division for 
"immediate necessary action” and it was 
intimated that the instructions given by 
Government should be very rigidly fol- 
lowed and compliance reported early. 

5. Execution of the agreement to pur- 
chase the property is admtted in the let- 
ter. The Collector was asked to “direct^ 
the Land Acquisition Officer not to "re- 
cognise the agreement” if the amount of 
compensation payable rmder the award 
was less than the rate stipulated in the 
agreement, and to hold &e appellant 
bound by the agreement if in his view 
the amount of compensation was "higher” 
than the stipulated rate. This letter 
establishes that on behalf of the Gov- 
ernment of Bombay the Collector had 
agreed to purchase the land. There is 
no dispute that the rate agreed upon 
was Rs. 5,000/- per acre. This agree- 
ment was executed only a few months 
before the date of the notification under 
Section 4. The agreement related to 
the land itself and was stron^y probative 
of the value of the land at Rs. 5,000/- 
per acre. It is clear from the record 
that the Collector acted with authority. 
The Government of Bombay was inform- 
ed of the agreement, and it never protest- 
ed against the agreement If Ae appel- 
lant claimed compensation at a rate 
higher than the agreed rate lb's eTafm 
would obviously not have been enter- 
tained. We fail to see why the rate at 
which the Government agreed through 
its Collector to pruchase the land is not 
good and strong evidence of the value 
of the land. A suit instituted for enforce- 
ment of the ameement may not have 
been enforceable, because the agreement 
was not executed in the maimer requir- 
ed by Article 299 (1) of the Constitution, 
but the agreement furnished strong evi- 
dence of fte offer made by the Collector 
to purchase the land on behalf of ffie 
Government at the rate of Rs. 5,000/- 
per acre. 

6. Unfortunately the Trial Court as 
well as the High Court failed to appre- 
ciate the full significance of the letter 
dated March 7, 1958 which the Deputy 
Secretary to the Government of Bombay, 
Education Department, wrote to the 
Collector. It was undoubtedly open, to 
the Land Acquisition Officer to establish 
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that the Collector had 'with a view to 
benefit the claimant entered into an 
agreement at an inflated rate. But no 
such attempt was made. We see no 
reason to hold that evidence furnished 
by the letter dated March 7, 1938 of the 
value of the land tinder acquisition 
should be ignored and the value of the 
land should bo determined on the basis 
of transactions relating to other pieces 
of land far removed from the date on 
which the notification under Section 4 
of the Land Acquisition Act was issued. 

7. The appeals are allowed. The ap- 
pellant is entitled to compensation at 
the rate of Ks. 5,000/- per acre, inclusive 
of 15% solatiom. The appellant will be 
entitled to interest on the amount of 
compensation at the rate of 4% per annum 
from die date on which possession was 
taken. The State will pay the cost of 
the appellant in this Court as well as 
in the High Court. One hearing fee. 

Appeals allowedL 


AIR 1970 SUTREhfE COURT 852 
(V 57 C 185) 

T. C. SHAH, V. RAMASWAMI 
AND A. N. GROVER, JJ. 

Pushkar Mukheijee and others. Peti- 
tioners V. The State of West Bengal, 
Respondent. 

Writ Petn. No. 179 of 1908, D7- 7-11- 
1968. 

(A) Public Safety ^ Prevenlivo Deten- 
tion Act (1050), Section 8 (1) (a) and (2) 

— Preventivo detention •— Satisfaction 
of detaining authority — Subjective and 
not objective, and hcnco not justiciable 

— Validity of detention can, however, 
be challenged ’ on ground of mala fidcs 
or that grounds supplied aro irrelevant 
or vague ~ (Constitution of In^, Arti- 
do 22.) 

The satisfaction of the detaining autho- 
rity to which Section 3 (1) (a) refers is 
sulnective and not objective satisfaction, 
and so is not justiciable. Therefore, ft 
would not be open to the detenu to ask 
the Court to consider the question as to 
whether the said satisfaction of the 
detaining aulhoritv can be Justified by 
the application of objective tests. Tho 
reasonableness of the satisfaction of the 
detaining authority cannot be questiao- 
ed in a Court of law; tho adequacy of 
the material on which tho said satisfao- 

CN/CN/F536/68/KSB/A ^ “ 


State of W. B. • ALB. 

tion purports to rest also cannot be eia- 
mined in a Court of law, except where 
some of the grounds fiunishea to the 
detenu are found to be vague or inele- 
vant while considering the application 
of Cls. (i) to (iii) of Section 3 (1) (a) and 
in that sens© arc foreign to the Act 
air 1951 SC 157 Rel. on. 

(Paras 5, 6) 

The detenu may also challenge the 
validilv of Ills detention on tho ground 
of mala fides. The detenu may say that 
the passing of the order of detention was 
an ^use of the statutory power and was 
for a collateral purpose. In support of 
the plea of mala fides, the detenu may 
urge that along with other facts which 
show mala fides, the grounds served on 
him cannot rationally support the condu- 
sion drawn against bim by tho detain- 
ing authority. It is only in this inddental 
manner that question can become 
jusdciable; otherwiso the reasonableness 
or propriety of the said satisfaction con- 
templated by Section 3 (1) (a) cannot be 
questioned beforo the Courts. 

(Porn 7) 

(B) Public Safety — ProventiVc Deten- 
tion Act (1950), Section 5 (1) •— Tublfo 
order', meaning of — Deicnt/on con bo 
ordered to prevent subvcnion of public 
Older but not in old, bf maintenance of 
law and order. 

The contravention of any law tilways 
affects order but before it can be said to 
affect pubh'c order, ft must affect tho 
community or the public at largo. In 
this connection a line of demarcation 
must be drawn between serious and 
aggravated forms of disorder which 
directly affect the community or injure 
tho public interest and the relatively 
minor breaches of peace of a purely locd 
significance whi^ primarily injure 
specific indi'vdduals, and only in a 
secondary sense public interest. A mere 
disturbance of law and order leading to 
disorder is thus not necessarily suiUdcnt 
for action under the Preventivo Deten- 
tion Act but a disturbance which will 
affect public order comes within the 
scope of the Act. A District hfagistrato 
is therefore enh’lled to take action under 
SccUon 3 (1) of the Act to prevent sub- 
version of public order but not In aid of 
maintenance of law and order under 
ordinary circumstances. AIR 1906 SC 740 
ReL on. (Para 8) 

(C) Public Safety — Preventive Deten- 
tion Act (1950), Sections 3 and 7 — 
Order of preventive detention — Grounds 
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soppKed fo detenu containing valid and 
inv^d grounds — Order of detention is 
illegal — It is not possible to guage in 
su{£ cases to TTbat extent bad reasons 
operated on mind of detaining authority 
— (Constitution of India, Articles 22 {o) 
and S2) Am 1966 SG 740 and Affi 1954 
SC 179, Bel. on- (Para 10) 

(D) Constitution of India, Articles 22 
(5) and 32 — Order of preventive deten- 
tion — One of grounds . extremely vague 
and not giving sufficient particmars — 
Constitutional guarantee is infringed .-ri 
Detention is illegal. 

Where the ground of preventive deten- 
tion supph’ed to the detenu is extremely 
vague and gives no particulars to enable 
the petitioner to make an adequate 
representation against the order of deten- 
tion it infri nges the Constitutional safe- 
guard provided under Article 22 (5). AIR 
1951 SC 157, Rel. on. (Para 14) 

The Constitutional requirement that 
the grounds must not be vague must be 
satisfied with regard to each of the 

grounds communicated to the person 
detained subject to the claim of privilege 
under Cl. (6) of Article 22 of the Consti- 
tution and therefore even though one 
ground is vague and the other grounds 
are not vague, the detention is not in ac- 
cordance with procedure established by 
law and is therefore illegal. AIR 1953 
SC 318 Rel. on. (Para 15) 

Cases Referred; Chronological Paras 

(1966) AIR 1966 SC 740 (V 53) = 

1966-1 SCR 709= 1966 Cri LJ 
608, Ram Manohar Lohia v. State 
of Bihar 8 

(1954) AIR 1954 SC 179 (V 41) = 

1954 SCR 418 = 1954 Cri LJ 
456, Shibbanlal Saksena v. State 
of U. P. 10 

(1953) AIR 1953 SC 318 (V 40)= 

1953 SCR 708= 1953 Cri LJ 
1^1, Ram Erishan Bhardwaj V. 

State of Delhi 15 

(1951) Am 1951 SC 157 (V 38) = 

1951 SCR 167= 52 Cri LJ 373, 

State of Bombay v. Atma Rani 
Shridhar Vaidya 5, 14 

Mr. R. L. Kohli, Advocate, amicus 
curiae, for Petitioners; Mr. Debafarata 
Mulvheijee, Sr. Advocate, (Mr.'P. K. 
Chakravarti, Advocate, ydth him), for 
Respondent. 

The following Judgment of the Court 
yjss delivered by 

RAMASWAMI, J.: In this case the 
petitioners have obtained a rule calling 


upon the respondent viz., the State of 
West Bengal to show cause why a writ 
of. habeas corpus should not be issued 
under Article 32 of the Constitution 
directing their release from detention 
under orders passed under Section 3 (2) 
of the Preventive Detention Act, 1950 
(Act IV of 1950), hereinafter called the 
‘Act’. 

2. Cause has been shown by Mr. 
Debabrata Mukherjee and otiier Coun- 
sel on behalf of the respondent to whom 
notice of the rule was ordered to be 
given. 

3. The case of the petitioners will be 
considered in the following three groups: 
(1) Petitioners, Nos. 2, 4, 5, 6, 16, 17, 20 
and 26, (2) Petitioners Nos. 1, 3, 7, 10, 
12, 13, 19 and 22, (3) Petitioners Nos. 8, 
9 and 21. By the order of this Court 
dated October 18, 1968, the cases as re- 
gards^Petitioners Nos. 11, 14, 15, 18, 23, 

25, 27 to 30 were dismissed as they 
were reported to have been released. 

4. As regards Petitioner No. 5, Subhas 
Chandra Bose @ Eanta Bose, the order 
of detention was made on January 20, 
1968 by the District Magistrate, Howrah 
and reads as follows: 

“No, 202/C Dated, Howrah, the 20th 
January, 1968. 

WHEREAS I am satisfied with respect 
to the person known as Shri Kanta Bose 
@ Subhas Chandra Bose son of Shri 
Sishir K-umar Bose of 26, Mihnoni Maffick 
Lane, P. S. and Distt. Howrah, that with 
a view fo preventing him from acting in 
any manner prejudicial to the mainte- 
nance of public order it is necessary so 
to do; I, therefore, in exercise of the 
powers conferred by Section 3 (2) of the 
Preventive Detention Act, 1950 (Act IV 
of 1950), I make this order directing that 
the said Shri Kanta Bose @ Subhas 
Chandra Bose be detained. 

Given under my hand and seal of office. 

Sd/- D. C. Mookheijee 
District Magistrate 
HoTOah.” 

On the same date the following grounds 
of detention were communicated to the 
detenu: 

"You are being detained in pursuance 
of a detention order made rmder sub- 
section (2) of Section 3 of tlie Preven- 
tive Detention Act, 1950 (Act IV of 1950) 
on the following grounds: 

2. You have been acting in a manner 
prejudicial to the maintenance of pubhc 
order by commission of offences of rio- 
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tous conduct, criminal intimidation and 
assault as detailed below:— 

(a) That on 3-11-65 at about 17^ hrs. 
you assaulted Shri Ashutosh Dutta son 
of Shri Pyari Mohan Dutta of 55, KL C. 
Ghosh Lane, P. S. Hmvrah at the cros- 
sing of Panchanantala Road and M. C. 
Ghosh Lane, with Jaiife causing bleed- 
ing injuries on his hand. 

(b) That on 8-10-60 at about 16.00 hrs. 
which Shri Mahesh Prosad Bhagal-son of 
Balgobinda Bhagal of 16, BcUilious Road 
P. S. Howrah was playing in an open 
field, you along with your associates 
demanded money from him and on his 
refusal you huried cracker on him caus- 
ing grievous injury on his right leg. 

(c) That on 8-6-07 at about 11.40 hrs; 
you accosted one Sushanta Kumar Ghosh 
son of Manmalha Ghosh of 2/1/1, Danesh 
Sk. Lane inside a saloon at 2.^, Pandia- 
nantala Road on previous grudge and 
being intervened by Sliri Shyamal Bis- 
was son of Sandhya Biswas or 255, Pan- 
chanantala Road, P. S. Howrah, you 
whijspod out a dagger and assaulted Shri 
Biswas with the dagger causing injury 
on his hand. 

(d) That on 23-11-67 at about 22.43 h^ 
you hurled cracker on A. S. I. B. Kunda 
of Bantra P. S. whfle he was coming to 
Hosvrah along Panchanantala Road lii a 
wireless van and caused injury to the 
A. S. I. and damages to tlie wireless van. 

(e) That on 7-1-68 at about 18-30 hrs., 
>’ou threatened one Satya Narayan Piosad 
son of Late Purusattam Prosad of Kt 
Debnatli Baneijeo Lane, P. S. Howrah 
with assault at the crossing of M. C. 
Ghosh lane and BcUilious Road. 

3. You are hereby informed that yoU 
may make a representation to tho Stale 
Go\-emment within SO days of the receipt 
of the detention order and that sudi 
representarion should bo addressed to 
tho Assistant Secretary to the Covem- 
ment of West Bencal, Home Department 
Special Section, Writers' Bufldings, Cal- 
culi.'* and forwarded through tho Super- 
intendent of tho Jan in which you aro 
detained. 

4. You are also Informed that under 
Section 10 of tlic Prcs'cntive Detention 
Act, lOjO fAct XV of 1930) tiin Advisory 
Board shall if you desire to bo heard 

{ •ou in person and tliat if you desire to 
)e so heard by the Advisory Board yon 
shotdd intimate such desire in your itv 
presentation to tlio Swte Gos'cmmenL 
Sd/- D. C. hiookcrjeo 
District Magistrate 
Howrah.* 


On March 19, 1968 the Advisory Board 
made a report under Section 10 of tia 
Act stating that there was sufficient canso 
for detention of Sri Kanta Bose Q 
Subhas Ch. Bose. On March SO, 19CS 
the Governor of West Bengal confinncd 
the detention ord» under Section 11 (1) 
oi the Act. , 

5. Section 3 of the Act provides: 

(1) The Central Government or the 
State Government may: — 

(a) If satisfied svitn respect to £wy 
j5etson that with a view to prevcating 
pirn from acting in any manner prejudi- 
cial to:— 

(1) tho defence of India, the relation 
of hai’a with foreign penvers or tho seen- 
lity of India, or 

(ii) the security of tho State or the 
maintcnanco of public order, or 

(iii) the maintenance or supplies and 
services essential to the community, or 

(b) if satisfied with respect to any per- 
son who is a foreigner within the mean- 
ing of the Foreigners Art 1040 pDOG of 
J946), that with a vimv to regulating his 
continued presence in India or with » 
•vimv to making arrangemenb for bis 
expulsion from India, it is necessary rSQ 
to do, make an order directing that such 
penon be detained. 

(2) Any of the following office»» 
jjamcly,— 

(a> DLstrirt Magirtrates, 

(b) Additional District Magistrates spo- 
cially empowered in this behalf by lha 
State Covemment, 

(c) the Commissioner of Police for 
Bombay, Calcutta, Madras or Hyderabad, 

(d) Collector in tho Stato of Hydera- 
bad, 

may if satisfied ns provided in sub-cls. {2| 
onu f3) of Qausc (a) of sub-section (l) 
exercise powers conferred by the said 
sub-section, 

(3) IVhen any order is made under U:is 
sc^on by an officer mentioned in sub- 
section (2) ho shall forthwith report tho 
fact to tho Stale Government to which 
bo is subordinate together with grounds 
on which the order has been mado and 
such other particulars as in his opinion 
have a bearing on tho matter, and no 
sudi Order mado after tho commence- 
ment of the PreventTvo Detention (Second 
Amendment) Act, 3932, shall remain la 
force for moro than twelve days after 
the making thereof unless In tho mean- 
time it has been ep p ruv ^ by State Gov- 
emment. 
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(4) "Wlieii any order is made or ap- 
proved by the State Government imder 
this ssctionj ibe State Government sball, 
as soon as may be, report the fact to 
the Central Government together witih 
the grounds on which the order has been 
made and such other particulars as in 
the opinion of the State Government 
have bearing on the necessity for the 
order.” 

Section 7 is to the following effect: 

“7. (1) When a person is detained in 
pursuance of a detention order, the autho- 
rity making the order shall, as soon as 
may be, but not later than five days 
from the date of detention, communicate 
to him the grounds on which the order 
has been made, and shall afford him 
the earliest opportunity of making a re- 
presentation against the order to the ap- 
propriate Government 

(2) Nothing in sub-section (1) shall re- 
quire the authority to disclose facts which 
it considers to be against the public inte- 
rest to disclose”. 

It will be noticed that before an order 
of detention can be validly made by the 
detaining authorities specified by Sec- 
tion 3 (2) of the Act, the authority must 
be satisBed tirat the detention of the 
person is necessary in order to pre\'ent 
him from acting in any prejudicid man- 
ner as indicated in Clauses (i) to (iii) of 
Section 3 (1) (a). It is weU settled that 
the satisfaction of the detaining authority 
to which Section 3 (1) (a) refers is a sub- 
jective satisfaction, and so is not justi- 
ciable. Therefore- it would not be open 
to the detenu to ask the Court to consi- 
der the question as to whether the said 
satisfaction of the detaining authority 
can be justified by the application of 
objective tests. It would not be open, 
for instance, to the detenu to contend 
that the groxmds supplied to him do not 
necessarily or reasondbly lead to the con- 
clusion that if he is not detained, he 
would indulge in prejudicial acdwties. 
The reasonableness of die satisfaction of 
the detaining authority cannot be ques- 
tioned in a Court of law; the adequacy 
of the material on which the said satis- 
faction purports to rest also cannot be 
examined in a Court of law. That is the 
effect of the true legal position in re- 
gard to the satisfaction contemplated by 
Section 3 (1) (a) of the Act — See the 
decision of this Court in the State of 
Bombay v. Atma Ram Shridhar Vaidya, 
1931 SCR 167 = (AIR 1951 SC 157). 
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6. But there is no doubt that if any 
of the grounds, fiimished to the detenu 
are found to be irrelevant while consi- 
dering the application of Clauses (i) to 
(iii) of Section 8 (1) (a) and in that sense 
are foreign to the Ach the satisfaction 
of the detaining authority on which the 
order of detention is based is open to 
challenge and the detention order liable 
to be quashed. Similarly, if some of the 
grounds supplied to the detenu are so 
vague that they would virtually deprive 
the detenu of his statutory right of mak- 
ing a representation, that again may make 
the order of detention invalid. If, how- 
ever, the grounds on which the order 
of detention proceeds are relevant and 
germane to the matters which fall to be 
considered tmder Section 3 (1) (a) of the 
Act, it would not be open to the detenu 
to challenge the order of detention by 
arguing that the satisfaction of the de- 
taining authority is not reasonably based' 
on any of the said grounds. 

7. It is also necessary to emphasise 
in this connection that though the satis- 
faction of the detaining authority con- 
templated by Section 3 p.) (a) is the sub- 
jective satisfaction of the said authority, 
cases may arise where the detenu may 
challenge the validity of his detention 
on the groimd of mala fides. The detenu 
may say that the passing of the order of 
detention was an abuse of the statutory 
power and was for a collateral purpose. 
In support of the plea of mala fides the 
detenu may urge that along with other 
facts which show mala fides, the grotmds 
served on him cannot rationally support 
the conclusion drawn against him by the 
detaining authority. It is only in this 
incidents manner that this question can 
become justiciable; othen^use the reason- 
ableness or propriety of the said satisfac- 
tion contemplated by Section 8 (1) (a) 
carmot be questioned before the Courts. 

8. The question to be considered in 
the present case is whether grounds fa), 
(b) and (c) served on Subhas Chandra 
Bose are grounds which are relevant to 
“the maintenance of public order”. All 
these grounds relate to cases of assault 
on solitary individuals either by knife or 
by using crackers and it is difficult to 
accept the contention of the respondent 
that these grounds have any relevance or 
proximate connection with the main- 
tenance of public order. In the present 
case we are concerned with detention 
under Section 3 fl) of the PrevenlivTS 
Detention Act which permits apprehen- 
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Sion and detention of a person lilcely to 
act in a manner prejudicial to the main- 
tenance of public order. Does the ex- 
pression public order” take in every 
kind of inaction of order or only some 
categories thereof? It is manifest that 
every act of assault or injury to spociSc 
persons does not lead to public disorder. 
\Vhen two people quarref and fi^t and 
assault each omer inside a house or in 
a street, it may be said that there is dis- 
order but not p>AUc disorder. Sudi 
cases are dealt with under the powers 
vested in the executive authorities under 
the provisions of ordinary criminal law 
but the culprits cannot be detained on 
the ground that they were disturbing 

f iublic order. The contravention of any 
aw always affects order but before it 
can bo said to affoct. xnibUo order, it must 
affect the community or the pubL'c at 
large. In this connecb'on we must draw 
a lino of demarcation between serious 
and aggravated forms of disorder which 
directly affect the community or injure 
the public Interest and the relatively 
minor brejwhes of peace of a purely local 
significance which primarily injure spe- 
cific individuals and only in a secondary 
sense public interest A mere distur- 
bance of law and order leading to dis- 
order is thus not necessarily sufficient for 
action under the Preventive Detention 
Act but a distuAance wHch %vill affect 
public order comes within the scope of 
the Act A District Magistrate is there- 
fore entitled to take action under Sec- 
tion 3 (1) of the Act to prevent subver- 
sion of public order but not in aid of 
maintenance of law and order tinder 
ordinary circumstances. In Ram Manohar 
Lohia V. State of Bihar, 1966- 
1 SCR 709 = (AIR 1966 SC 740), it was 
held by the majority decision of this 
Court that the expression "public order'' 
was different and does not mean the 
same thing as Taw and order”. The 

S iestfon at issue in that case was whe- 
er the order of the District Magistrate 
Patna under Rule SO (1) (b) of the 
Defence of India Rules, 19^ against the 
petitioner was valid. Rule 30 (1) (b) pro- 
vided that a State Government if 

it was satisfied with respect to a person 
that with a view to preventing him from 
acting in a manner prejudicial to 'public 
safety and maintenance of public oidei' 
it is necessary to do so, order htm to be 
detained. The order of the District 
Magistrate stated that he was satisfi^ 
that with a view to prevent the petitioner 


from acting in any manner prejudical to 
the 'public, safety and the maintenance 
of law ' and order’, it was necessaw to 
detain him. Prior to the making of tie 
order the .District Magistrate had, how- 
ever, recorded a note stating tiiat having 
read the report of ttio Police Superinten- 
dent that the petitioner’s being at large 
was prejudicial to ‘public saxet/ and 
Maintenance of public order', he was 
satisfied diat the petitioner should be 
detained under the rule. The petitionet 
moved this Court imder Article 32 of 
die Constitution for a writ of habeas 
corpus directing his release from deten- 
tion, contending that though an order of 
detention to prevent acts prejudidal to 
public order may be justifiable an order 
to prevent acts prejudicial to law and 
esdet would not ne jus^ied by the rule. 
It was held by the majority judgment 
that what was meant by maintenance of 
pubh'c order was the prevention of dis- 
order of a grave nature, whereas, the 
expression ‘maintenance of law and orde/ 
meant prevention of disorder of coinpa- 
ratively lesser gravity and of local sif^* 
ficance. At page 746 of the Repoitj 
HidayatuUah, J., as he then was, observed 
6S follovvs in the course of his judgmesti 

"It will thus appear that just as *publlo 
order’ in the rulings of this Court (earlier 
cited) was said to comprehend disorders 
of less gravi^ than those affecting 'secu- 
rity of State, law and order also com- 
prehends disorder of less gravity 
those affecting ^jublic orderi. One haS 
to imagine three concentric circles. Law 
and order represents 4hB largest circle 
within which is the next circle represent- 
iog public order and the smallest drcla 
lepresents security ,of State. It is then 
easy to see that an act may affect law 
and order but not pubh'c order just as 
an act may affect public order but not 
security of the State. By using the ex- 
pression 'maintenance of law and order' 
the District Magistrate was widening his 
own field of action and was adding a 
dause to the Defence of Ihdia Rules.” 
The order no doubt mentioned another 
ground of detention, namely, the preven- 
tion of acts prejudidal to public sdety, 
and In so far as it did so, it was dearly 
within the rule. But the order of deten- 
tion must be held to be ^egal, ihouidi 
it mentioned a ground on which a legal 
order of detention could have been based 
because it could not be said in what 
manner and to what extent the valid 
and invalid grounds operated on the mind 
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of tie authority concerned and contri- 
buted to the creation of his subjective 
satisfaction. It was accordingly held that 
the order of detention made by the Dis- 
trict Magistrate w^ invalid and the peti- 
tioner s&uld be set at liberty. In orir 
opinion, the principle laid down in this 
case governs the decision in the preseiit 
case also and the order of the District 
Magistrate, Howrah dated January 20, 
1968 must be held to be ultra vires and 
fllegaL 

9. The difference between the con- 
cepts of 'public order and Taw and 
order is similar to the ^distinction be- 
tween 'public’ and 'private’ crimes in die 
realm of jurisprudence. In considering 
the materid elements of crime, the histo- 
ric tests which each community applies 
are intrinsic wrongfulness and socid ex- 
pediency which are the two most im- 
portant factors which have led to the 
designation of certain conduct as crimi- 
nd. Dr. Allen has distinguished 'public’ 
and 'private’ crimes in the sense that 
some oHences primarily injure spe<^c 
persons and only secondarily the public 
interest, while others directly injure the 
public interest and affect individuds only 
remotely — (See Dr. AUen’s Legd Duties, 
p 249). There is a broad distinction dong 
these lines, but differences naturally ^e 
in the application of any such test. The 
learned author has pointed out that out 
of 331 indictable English offences 203 
are public wrongs and 128 private vurongs. 

10. The argument was, however, 
stressed by Mr. Mukherjee on behalf of 
the respondent that the other groimds, 
viz., (c) and (d) mentioned in the order 
of the District Magistrate dated January 
20, 1968 are more serious in character 
and may be held prejudicid to public 
order. We shall assume in favo^ of the 
respondent that grounds (c). and (d) ^e 
matters prejudicid to public order. tJut 
even upon that assumption the order or 
detention must be held to be lUegd. It 
is now well established that even if ^y 
one of the grounds or reasons that led 
to the satisfaction is irrelevant, the order 
of detention wodd be invalid even it 
there were other relevant grounds, be- 
[cause it can never be certdn to wmt 
extent the bad reasons operated on toe 
mind of the authority concerned or whe- 
ther the detention order would have 
been made at aU if only one or two good 
reasons had been before toep. — 
the decisions of this Court m Shibban 
Ld Saksena v. The State of Uttar 


Pradesh, 1954 SCR 418= (AIR 1954 SC 
179) and Dr. Ram Manohar Lohia v. 
State of Bihar, 1966-1 SCR 709 = (AIR 
1966 SC 740).) 

11. For these reasons we hold that 
the order of detention made by the Dis- 
trict Magistrate, Howrah under S. 3 (2) 
of the Act dated January 20, 1968 against 
the petitioner Smihas Chandra Bose @ 
Eanta Bose and the consequent order 
made by the Governor dated March 30, 
1968 confirming the order of detention 
under Section 11 (1) of the Act must be 
declared to be illegd and accordingly 
the petitioner, Subhas Chandra Bose @ 
Kanta Bose is entitled to be released 
from custody forthwith. 

12. In the case of petitioners 2, Su- 
kumar Chaudhury, No. 4, Tarapada 
Bhowunick, No. 6, Golam Rasul Mollick, 
No. 16 Sk. Sharafat, No. 17, Hanif Mirza, 
No. 20, Sk. Mana, and No. 26, Chittaran- 
jan Majhi, the orders of detention suffer 
from the same defect as that in the case 
of petitioner No. 5, Subhas Chandra 
Bose @ Kanta Bose. For die reasons al- 
ready given we hold that the orders of 
detention made under Section 3 (2) of 
the Act and the orders of confirmation 
by the State Government rmder S. 11 (1) 
of the Act in the case of all these peti- 
tioners are illegal and ultra vires and 
these petitioners are also entitled to be 
set at liberty forthwith. 

13. We pass on to consider the case 
of the petitioners mentioned in Group 
2. As regards Pushkar Mukherjee, Peti- 
tioner No. 1, the order of detention was 
made by the District Magistrate, 24- 
Parganas on September 19, 1967 and 
reads as follows: 

'TVhereas I am satisfied with respect 
to the person known as Shri Puskar 
Mukherjee, son of Late Jaladhar Mukher- 
jee, Madhyamgram. (BireshpaUy), P. S. 
Baraset, Dist. 24-Parganas. that _\vith a 
view to preventing him from acting in 
a manner prejudicial to the maintenance 
of public order, it is necessary so to do. 

And, therefore, in exercise of the power 
conferred by Section 3 (2) of the Preven- 
tive Detention Act, 1950 (Act W of 195(h 
I make this order directing that the said 
Shri Puskar Mulcherjee, son of Late Jala- 
dhar MuHierjee be detained. 

Sd/- B. Majumdar, 
District Magistrate 
24-Parganas.” 

The grounds of detention were served 
upon the detenu on the same date and 
are to the following effect;. 
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“Grounds for detention under sub-seo 
b’on (2) of Section 8 of the PrevMitivo 
Detention Act 1950 (Act IV of ;950). ~ 
To 

Shri Pushhar Mukherjee, 
s/o Late Jaladhar Mukherfee, 
of Madhyamgram (Biresh Pally), 

P. S. — Baraset, District, 24'Parganas, 
In pursuance of the provision of Sec- 
tion 7 of the Preventive Detention Act 
1950 (Act IV of 1950) as amended by the 
Preventive Detention (Amendment) Acts, 
1952 and 1954, you Shri Puskar Mukher- 
jee, s/o Late Jaladhar MuVhenee of 
Madhyamgram (Biresh Pally), P. S. Bara- 
set, 24-Parganas are hereby informed 
that you are being detainea under Sec- 
tion 3 (1) (a) (ii) ot the Preventive Deten- 
tion Act, 1950 on the following grounds: 

I. That you have been acting in a 
manner prejudicial to the maintenance of 
public order by the commission of of- 
fences of riotous conduct, criminal inti- 
midation and assault as detailed below:— 

(i) That on 20-3-1967 at about 11.00 hrs. 

S along with your associates Harisl- 
Samadder and others being arm^ 
with dagger, spear and iron rods demand- 
ed money for drinks from Shri Toy Nadi 
Roy te ^ Kbatol at Katakhal Canga 
Nagor, P. S. Baraset and on his refusal 
to pay the money you along svith your 
associates dragged him out of his room 
and assaulted Him and his friend Sudhir 
Ghose causing injuries on their persons. 

(ii) That on 19-6-19(37 evening you 
along with your associates threatened 
Sushil Kumar Chakraborty of Madhyam- 
gram wth assault when he was return- 
ing home from New Barrackpore lUy. 
Station apprehending that he might inr 
form the police for your arrest in con- 
nection with Baraset P. S. Case No. 50 
dated 24-3-1967 u/s 302/394 I. P. a 
which was pending investigation. 

(iii) That on 8-7-1967 at about 22.00 
hrs. you along wth your associates 
Kalyan Chakraborty and others again 
tlireatcned Sliri Sushil Kumar Ch.ikra- 
borty of Madliyamgram with assault out 
of previous grudge when he was return- 
ing to his house from New Barrackp^ 
lUy. Stn. • 

(iv) That you wore detained for 
your rowdy activities u/s SO (1) of 
the D. I. Rules 1902 from 22-4-1961 under 
Government Order No. 1233 H. S. dated 
15-4-1961 and was released from deten- 
tion on 4-10-1963. 

(v) Tliat for your rowdy actiritfes you 
were detained on 19-9-1960 imder P. D. 


Order No. 163/66 which was confirm- 
ed under Govt. Order No. 8999 H. S. 
^ted 26-11-1968 and you were released 
from such detention on 13-3-1967 under 
Order No. 1095 H. S. dated 13-3-1967. 
during general release. < 

n. Thus from your activities subse* 
guent to your release from detentiod 
under tiie P. D. Act on 13-3-1967 it ap- 
pears that the detention did not produce 
the sobering effect on you. You have 
become a menace to the society and 
there have been disturbance and confu- 
sion in the lives of peaceful citizens of 
Baraset and Khardah P. S. areas under 
24-Pareanas District and the inhabitants 
diereof are in constant dread of distur* 
bonces of public order. 

Ilf. For the above reasons, I am satis- 
fied that you are likely to act in a man- 
ner prejudicial to the maintenance of 
ublic peace and orden and therefore, I 
ave passed an order for your detention 
to ensure the maintenance of Public 
Order. 

IV. You are further hjfonned that yotf 
have right to make a representation fn 
writing against this order under which 
you are detained. If you wish to make 
such a representation, you should address 
it to the Assistant Secretary Govt, of 
West Bengal (Home Special) Department 
Writers' Buildings, Calcutta through the 
Superintendent of your Tail as soon aS 
possible. Your case will be submitted 
to the Advisory Board witlun 30 days of 
your detention and your representation 
if received later, may not be considered 
by the Board. 

V. You are also informed that under 
Section 10 of the Preventive Detention 
Act 1950 (Act IV of 1950), the Advisory 
Board, shall, if you desire to be heard, 
hear you in person and that if you desire 
to be so heard by the Advisory Board 
you should intimate such desire in your 
representation to the State Government 

Sd/- B. Majumdar 
District Magistrate, 19-9-67. 

24-Parganas.'’ 

On May 23, 1968, the Advisory Board 
reported that there was suffident cause 
for detention of (he detenu. On Juno 
12, 1968 the Government of West Bengal 
confirmed the order of detention under 
Section 11 (1) of the Act 

14. It appears to us that ground N<J. 
2 is crtremcly vague. Ground No. 2 
states Tou have become a menace to the 
sodety and there have been disturbance* 
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confusion in the Kves of peaceful 
citizens of Baraset and Ehard^- P. S. 
areas tmder 24-Parganas District and the 
inhabitants thereof are in constant dread 
of disturbances of public order.” It is 
manifest that this, groimd is extremely 
vague and gives no particulars to enable 
the petitioner to make an adequate re- 
presentation against the order of deten- 
tion and thus infringes the Constitutional 
safeguard provided under Article 22 (3). 
Reference may be made in this conneo 
tion to the decision of this Court in 1951 
SCR 167 = (AIR 1951 SC 157) in which 
iKania, C. J., observed as follows: 

. “What is meant by vague? Vague can 
be considered as the antonym of 'defi- 
nite’. If the ground which is supplied 
is incapable of being understood or de- 
fined with sufficient certainty it can be 
called vague. It is not possible to state 
affirmatively more on the question of 
what is vague. It must vary according 
to the circumstances of each case. It is 
however improper to contend that a 
ground is necessarily vague if the only 
ans\ver of the detained person can be to 
'deny it That is a matter of detail 
which has to be examined in the light 
of the circumstances of each case. If 
on reading the ground furnished it is 
capable of being intelligently understood 
and is sufficiently definite to furnish 
materials to enable the detained person 
to make a representation against the 
order of detention it cannot be called 
vague. The only argument which could 
be ruged is that the language used in 
specifying the groimd is so general that 
it does not permit the detained person 
to legitimately meet the charge against 
him because the only ansiver which he 
can make is to say that he did not act 
as generally suggested. In certain cases 
that argument may support the conten- 
tion that having regard to the general 
language used in the ground he has not 
been given the earliest opportunity to 
make a, representation against the order 
of detention. It cannot be disputed diat’ 
the representation mentioned in the 
second part of Article 22 (5) must be one 
which on being considered may give 
relief to the detained person,” 

15. It was, however, argued by Mr. 
Debabrata Mukherjee on behalf of the 
respondent that even though ground 
No. 2 may be vague, the other grounds 
Supplied to the detenu are not vague and 
full and adequate particulars have been 
furnished. But it is well established thaf - 
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the Constitutional requirement that the 
grounds must not be vague must be satis- 
fied with regard to eadi of the grounds 
communicated to the person detained 
subject to the claim of privilege under 
clause (6) of Article 22 of the Constitu- 
tion and therefore even though one 
ground is vague and the other grounds 
are not vague, the detention is not in ac- 
cordance with procedure established by 
law and is therefore illegal — (See die 
decision of this Court in Ram ]&ishan 
Bhardwaj v. The State of Delhi, 1953 
SCR 708 = (AIR 1953 SC 818). For 
these reasons we hold that the order of 
detention made against the petitioner, 
Pushkar Mukherjee by the District Magis- 
trate, 24-Parganas on September 19, 1967 
and the consequent order of the Gover- 
nor of West Bengal dated June 12, 1968 
confirming the order of detention were 
illegal and ultra vires and the petitioner 
is entitled to be set at h'berty forthwith. 

16. In the case of Petitioners No. 3, 
Barun Kumar Hore, No. 7, Kartick Dey, 
No. 10, Ajit Basak, No. 12, Sic. Idris, No, 
13, Shamsuddin Khan, No. 19, Khokan 
Nitra and No, 22, Ranjit Kumar Ghosal, 
the orders of detention suffer from the 
same legal defect as the order of deten- 
tion in the case of Petitioner No. 1, 
Pushkar Mukherjee, For die reasons al- 
ready stated, we hold that the orders 
of detention and the orders of confirma- 
tion made by the State Government under 
Section 11 (1) of the Act in die case of 
these seven petitioners also are illegal 
and ultra vires and these petitioners are 
also entided to be set at liberty forthwith, 

17. As regards the cases of the re- 
maining petitioners. Nos. 8, 9 and 21, 
Chandan P. Sharma, Sk. Sahajahan and 
Bind Parmeshwar Prasad alias Binde- 
swari Prosad respectively, we have peru- 
sed the orders of detention and the 
grounds supplied to these petitioners. It 
is not shown by learned Counsel on their 
behalf that there is any iUegalifv in the 
orders of detention or in the subsequent 
procedure followed for confirming these 
orders. In our opinion, no ground is 
made out for grant of a writ of habeas 
corpus so far as these petitioners are con- 
cerned. Their applications for grant of 
a writ of habeas corpus are accordingly 
rejected. 

18. We desire 65 say that we request- 
ed Ivlr. Kohli to assist us on beh^ of 
the petitioners and we are indebted to 
him for his assistance. 

Order accordingly. 
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Am 1970 SUPREME COURT S6Q 
(V 57 C 18£5) 

(From: Industrial Tribunal— Andhrjt 
Pradesb)* 

J. M, SUELAT, V, BHARGAVA ANU 
C. A. VAIDIALINGAM, JJ. 
Workmen of the Indian Ixjaf Tobacco 
Development Co., Ltd., Guntur, Appel- 
lants V. The Management of Indian I^af 
Tobacco Development Co. Ltd., Guntur, 
Respondent. 

Civil Appeal No. 556 of 1966, D/- 27- 
0-1068. 

Industrial Disputes Act (I9t7), Sco* 
tion 10 (1) (d) — Industrial Tribunal — 
Powers to entertain reference — Deci- 
sion by Company to close dosvn some of 
its depots — Tribimal cannot interfere 
with it — Retrenchment whether justified 
can, however, bo considered. 

No Industrial Tribunal, even in a refer- 
ence under Section 10 (1) (dJ can inter- 
fere wiUi discretion exercised by a com- 
pany in the matter of dosinc down soroo 
of its branches or depots. Even if such 
closure may not amount to closure of 
business of the Company, tho Tribunal 
ha.s no power to issue orders directing 
a Company to reopen a dosed depot or 
brandb, if tlio Company, in fact, closes 
It dossm and that closure Is genuine and 
real. The closure may bo_ treated as 
stoppage of part of the activity or busi- 
ness of the Company. Such stoppage of 
part of a business is an act of raanago- 
ment wWch is entirely in the dtscrclicm 
of tho Company carrying on tho busi- 
ness. Of counc, if a Company doses 
down a brandi or a depot ,tho question 
can always arise as to the relief to which 
the worsen of that branch or depot aro 
entitled and, if Such a question arises 
and becomes tho subfcct-mattcr of an 
ind^istrial dispute, on Industrial Tribunal 
is fully coinjiclcnt to adiudicato on It. 
and it is competent for the Tribun d to 
decide whctlicr lljc dolm of the work- 
men tliat they should not be rctrendicd 
Is fusttfied. AIR 1057 SG 05 and 1053 
Lab AC 5C3, Explained. 

(Paras 4, C, 7 and 8) 

^^Ticto tho dosuro of some depots by 
a Company is gcnjilne and real and not 
only a device adopted for carrying on 
the same business fa a different manner, 
•(Industrial DisptJto No. 41 of 3963, D/- 

13-8-1961— InuL Tribunal — Andhra 

Pra-l 

^7CN/ES31/G3/D\T/A 


>. Co. V. I.L.T.D.C 0 ., Guntur ALL 

the workmen who aro retrenched due bf 
Such dosuro aro entitled to xctrcnchmcct 
compensation only and cannot dahn enj 
re-employment or reinstatement. 

(Para 10) 

Cases Referred; Chronological raraj 
(1957) AIR 1957 SG 93 (V 4-1)- 
1936 SCR 872, Pipraich Sugar 
hfills Ltd. V. Pipraich Sugar Mills 
Mazdoor Union 4, 8 

(1953) 1953 Lab AC 563, Employees 
of M/s. India Reconstruction Cor- 
poration Ltd,, Calcutta v. M/s. 

India Reconstruction Ltd., 

Calcutta 8 

Mr. M, K. Ramamurthi, Mrs. Shyamala 
Pappu and Mr. Vinect Kumar, Advocates, 
for Appellants; M/s. K. Srinivasamurthy 
and Naunit Lai, Advocates, for Respon- 
dent 

Thn Judgment of tho Court was deli- 
vered by 

RIIARGAVA, J.f This appeal, by spe- 
dal leave, luis arisen out of an n'v.'ird 
made by the Indvistrial Tribunal, Andhra 
Pradesh, at Hyderabad fa an Industrial 

S ulo behvecn the rcspoTjdcnt, the 
an Leaf Tobacco Development Com- 
pany Limited, Guntur (licreinaftcr refer* 
xcd to as ’Ujc Company^, and its work- 
men. Admittedly, tho Company is an 
assoefate of tho Imperial Tooacco Com- 
pany I^d.‘, and the main business carried 
on by (he Company is that of purtiaring 
tobacco of all varieties and qualities, stem- 
ming, grading and packing of tobacco 
and supplying it to the Imperial Tobacco 
Company ns well as cxi>orting tho to- 
bacco to various foreign coirotries in 
tI»o world. Tho Company has been 
carrying on this business for about 40 
years and handles almost 35 per cent of 
the tobacco grmvn In tljo St.ito of 
Andhra Pradesn, For tho work of sfcin- 
rnfag. grading and packing tobacco, tho 
Company has two factories, one at Ana- 
party in East Godavary Di^ct, and tho 
other at Chirala in Guntur District In 
connection with this business, tlio Com- 
pany, in tho year 1902. was maintaining 
21 depots where, aexording to the work- 
men, the appellants, tlje Company was 
carrying on the work of collecting t«»3cco 
though tho Company's case was that ll-e 
priticipal work done at these depots was 
that of Iiandling tlio tobacco rwrclioJcd 
at otiicr places and only faefuded tf»e 
wTwk of purdiasfag tobacco on a small 
scale. 

2. On ICth August, 1963. the Com- 
pany gave a notice to tho Union of the 
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Appellant workmen ikat 8 out o£ 21 
depots mentioned therein would /be 
closed down with effect from SOth Sep- 
tember, 1963. Thereafter, an Industrie 
dispute was raised by the worlonen 
which related to tie closure of these 8 
depots, as well as to a number of pdier 
demands, including revision of basic 
wages and dearness allowance, additional 
discomfort allowance, etc. The State 
Government, by its order dated 14tb 
November, 1963, referred the dispute for 
adjudication imder Section 10 (!D (d) of 
the Industrial Disputes Act, 1947 to the 
Industrial Tribunal, Hyderabad. The 
first issue, which was referred for adju- 
dication, was as follows: — ; 

‘'How far the demands of the union, 
viz., (i) that no depot which worked dur- 
ing 1962 season should be closed, and 
(ii) that no worlonan who worked in 1962 
season should be retrenched are justi- 
fied?” There were ten other issues, but 
we need not reproduce them, as we are 
not concerned with them in this appeaL 

3. In die proceedings for adjudication, 
the Company took a preliminary objec- 
tion that the closure of the depots was 
a managerial function, that there could 
not be an industrial dispute over such 
closure, that the Government, therefore, 
had no power to refer this issue for ad- 
judication, and that the Tribimal also 
had no power to adjudicate on it. There- 
upon, the Tribunal framed a preliminary 
issue as to “whether the employer is justi- 
fied in alleging that Issue No. 1 framed 
by the Government cannot be deemed 
to relate to an industrial dispute, and as 
such, whether the Government had the 
power to refer it for adjudication.” The 
Tribunal decided this preliminary issue 
by giving an interim award on the 13th 
Augush 1964. The preliminary objec- 
tion was allowed and a further direction 
was made that the effect of this decision 
on Issue No. 1 will be decided later after 
hearing the parties. Thereafter, the Tri- 
bunal proceeded to hear the reference 
on this question as well as on all other 
issues referred to it and ultimately, gave 
its award on 11th December, 1964. In 
that award, both the parts of issue No. 1 
were decided against the workmen. The 
workmen have now come up in this ap- 
peal against the interim award dated 13th 
August, 1964 as well as against the final 
award insofar as it relates to issue No. 1. 

4. The decision given by the Tribu- 
nal in the interim award, holding that 


the reference covered by issue No. 1 
was not competent, has been challenged 
by learned cormsel for the appellants 
on the ground that the closure of a depot 
does not amount to closure of business 
in law and, since the same business was 
continued by the Company at at least 13 
other depots, the closure of the 8 depots 
in question was unjustified. For the 
proposition that the closure of the depots 
did not amount to closure of business, 
learned counsel relied on the views ex- 
pressed by this Court in Pipraich Sugar 
Mills Ltd. v. Pipraich Sugar Mills Maz- 
door Union, 1956 SCR 872 = (AIR 1937 
SC 95), where the Court explained the 
reason for the decision given by the 
Labour Appellate Tribunal in the case 
of Employees of M/s. India Reconstruc- 
tion Corporation Ltd., Calcutta v. M/s. 
India Reconstruction Corporation Ltd., 
Calcutta, 1953 Lab AC 563. It, however, 
appears to us that this question raised 
on behalf of the appellants is totally im- 
material insofar as the question of the 
jurisdiction of the Tribunm to decide the 
first part of issue No. 1 is concerned. 
The closure of the 8 depots by Ae Com?- 
pany, even if it is held not to amormt 
to dosure of business of the Company, 
caimot be interfered with by an Indus- 
trial Tribimal if, in fact that dosure was 
genuine and real. The dosure may be 
treated as stoppage of part of the acti- 
vity or business of the Company. Such 
stoppage of part of a business is an act 
of management which is entirely in the 
discretion of the Company carrying on 
the business. No Industrial Tribunal, 
even in a reference under S. 10 (1) (d) 
of the Industrial Disputes Act, can inter- 
fere with discretion exercised in such , a 
matter and can have any power to direct 
a Company to continue a part of the 
business which the Company has decid- 
ed to shut doivn. We cannot possibly 
accept the submission made on behalf 
of the appellants that a Tribunal under 
the Industrial Disputes Act has power 
to issue orders directing a Company to 
reopen a closed depot or branch, if the 
Company, in fact, doses it down. 

5. An example may be taken of a 
case where a Bank with its headquarters 
in one place and a nmnber of branches 
at different places decides to close do^vn 
one of the branches at one of those pla- 
ces where it is functioning. We cannot 
see how, in such a case, if the employees 
of that particular branch raise an indus- 
trial dispute, the Bank can be directed 
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by the Industrial Tribiinal to continue to 
nm diat branch. It is for the Bank to 
dodde whetijcr the business of the 
branclj should bo continued or not» and 
no Bank can bo compelled to contlnuo 
a branch which it considers undesirable 
to do. 

0. In these circumstances, it is dear 
that the demand contained in Oie first 
part of Issue No. 1 was beyond iho 
po^ve^ and furisdicb'on of the Industrial 
Tribunal ana was incorrectly referred for 
adjudication to it by the State Govern* 
ment. 

7. Of course, if a Company doses 
dmvn a branch or a depot, tho question 
can always arise os to the relief to wbidi 
Uie workmen t)f that hrancli or depot 
are entitled and if such a question arises 
and becomes tho subject-matter of an 
industrial dispute, an Industrial Tribu- 
nal will be fully competent to adjitdfcato 
on it. It is uniortunale that, in this case, 
when dealing %Wlh the preliminary issue, 
the Tribunal expressed its decision in tho 
interim award in general words, holding 
that Issue No. 1 as a s\-holo svas i)c>-ond 
Its jurisdiction. If tho reasoning In tho 
Interim award is taken info aecr>unt, it 
li dear that tlio Tribunal on that rea- 
soning only came to tlio conclusion tlial 
it was not competent to direct reopen- 
ing of tho 8 depots whicli had been 
dosetl, so that the Tribunal should liavo 
held that Ujo first part of Isnio No. 1 
only was outside its jurisdiction. 

B. So far as tho second part of that 
rissiie is concemetl, as we ha^•e sai l a1»mo 
it s\-as competent for the Trdnmal to go 
into it and decide whether the claim of 
the workmen that the>' should not !» 
letrmdiwl was hvrtiivcd. On an esaml- 
bnllon of tho interim tnvanl and the fin.aJ 
fawarxl. we, howorr, find tlut the Trilni- 
Val in fact did <lo so. Tlie case rrportrsl 
in ripralch Stssnr Mills ICGG SCll 

6T2 = (Am 1»7: SC 03) (supra) was 
also rmcemed only wiUi iIk? qiiestion as 
to tlw relief that con l>e gmntrtl to w-oik- 
m<t> nhen tliero It doiuro of a Imsfnest. 
No question arose either lyforc the CcMitt 
CT In the cases contidemi by the Cour^ 
of an Industrial Tritjunal mating a diiro- 
Uon to tlie emplo^’m tn cnnliaue to nm 
or to reopen a dosed hrsndj of tl»e bus!* 
isrst. TIjc Ixliour Appellate Trilranal !a 
iJy case of nrrplr?yer$ of Messrs. India 
Hecrmstniction Conwrati-m iJhL, Calcutta 
1TV1 Lih AC SCi (ruprrd was dealing 
with tho question ef n t i er t chment com* 
Penaatka es s result cf the dostao ©f 


>, Co. V. I. L. T. D. Co., Gunter A-tH 
one of the units of the company co 
cemed, and it held that the worbsta 
were entitled to retrenclimcnt compensa- 
tion in accordance with law. This Court 
in tho case of Pipraich Sugar Mills Ltd- 
1936 SCR 872 = (/UR 1937 SC 03) (supra) 
only explained why tho Labour An^ 
late Tribunal wms justified in grantis^ 
retrenchment compensation in that casa 
Tho opinion expressed by tho Court wjS 
that, ujough there Is disdiarge of worl- 
mcn botli when thcro is rctrcnchmcrf 
and dosuro of business, tho compensa- 
tion is to bo awarded under tho law, not 
for disdiarge as such but for discharge 
on rclrcncliment, and if, as is conceded, 
retrenchment means in ordinary pailanco 
disdiarge of tho surplus. It cannot b- 
dude ciisdiargo on dosuro of business. 
It was In Uiis context th.it tlio Court svTct 
on to add that in tlie case of EmplojTc* 
of M/s. India neconstnictlon Corpora- 
Uon Ltd., Calcutt.% 1953 Lib AG EG) 
(supra) what had happcnerl was that ona 
of tho units of the Company had heca 
dosed which would bo a case of re- 
trenchment and not n case of closure of 
business. It m.iy bo notwl tlut, at llA 
time when U>ls oecislon was given. Sec* 
tion 23rr and Section 23FI'K h.id mt 
been introduced in tho Industrie Dis- 
putes Act, and the only right !o re* 
trendimcnl compens.itIon granfetl to tho 
workmen ^ra3 conferred by Section UoFt 
It was In the light of the l.iw tlicn pre- 
vaflmg that ihp Coirrt felt that tlio tied- 
lion of iJio Libotjr AppcUalo Triljunal la 
Uie case of Employees of M/s. IndIa Re- 
^qrudion Corporation Ltd., 1033 Lab 
AC EC3 (supra) panting retrenchment erm- 
-pensation could bo Justified on tlje grotrad 
that the senices of tho Workmen had 
not been dispensed with as a result of 
closure of business, but ns a remit cf 
rdrtndjmenl. That question docs not 
arise in Uie case before us. Since Ui'n. 
as wo have fndirafed abtne. Section 23FF 
and Sedinn 23hTF have been ad<!«l fa 
the Industrfal Diqrutcs Act. and the fat- 
ty section spcdficnlly lays down wLsf 
X , a workm.vj luos when an urviertak* 
trig is dosed down. In a case ttlicro * 
cispute may crito as to wIicUkt srtirl- 
mm dischargetl am entitled to eorrrprn* 
latioa under Section 23F or Sec. SjFFF, 
R may become necessary to decide whe- 
ther the clcmire. as b result of which the 
»rr\-ie« hrve been dlqvm,rd with, 
emoTtntj to a dos-in- In law or net. 

In tho ease before us. It was ad- 
xaitted by leanred counsel for both psr* 
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ties that the 'worTcmen, who have been 
discharged as a result of the closure of 
the 8 depots^ of the Company, have all 
been paid retrenchment compensation at 
the higher rate laid down in Section 25F, 
so that, in this case, it is not necessary 
to decide the point raised on behalf of 
the workmen. 

9. In connection with the second part 
of issue No. 1, it was also urged by 
learned counsel for the appellants that 
the business, which was being carried on 
at the 8 depots, had not in fact been 
closed down and had merely been trans- 
ferred to buying points situated in and 
around the dosed depots, induding two 
new buying points established by the 
Company 5ter the closure of these 8 
depots. The argument was that the 
workmen were old employees who had 
served the Company for a long time and 
were entitled to certain benefits as a result 
of that long service. The Company 
dosed these 8 depots mala fide with 
the object of depriving the workmen of 
those benefits and merely altered the 
nature of the business by dosing the 
depots and carrying on the same business 
at the buying points. This point urged 
by learned counsel cannot, however, be 
accepted in view of the findings of fact 
recorded by the Tribunal. 

10. The Tribimal examined in detail 
the allegations made on behalf of the 
workmen in this respect In fact, the 
interim award mentions that, for the 
purpose of dedding the preliminary issue 
and the first issue, evidence was recorded 
by the Tribunal for more than a week 
and arguments of Advocates of the 
parties were heard for even a longer 
period. After examining the evidence, 
the Tribunal came to the condusion that 
the ri:oppage of the work at the depots 
was genuine and that the work which 
was being carried on at the depots had 
not been transferred to the buying points 
established by the Company. The 
dosure of die business at the depots was 
necessitated by reasons of expediency 
inasmuch as the Company had to reduce 
its purchases in its quest for quality and 
its desire to run the business economical- 
ly. Tbe prindpal work, which used to 
be done at the depots, was not that of 
purchasing tobacco, but of handling it 
and that work was not transferred at all 
to any buying point. The Tribunal, thus, 
came to the finding that the dosure of 
these depots was real and genuine and 
that the suggestion of the appellants that 
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only a device was adopted of carrying 
on ihe same business in a different manner 
had no force at alL If the same business 
had been continued, though xmder a 
different guise, the daim of the work- 
men not to be retrenched could possib- 
ly be considered by the Tribunal,- but, 
on the finding that there was a genuine 
closme of the business that used to be 
carried on at the depots, no question 
could arise of the retrenchment being 
set aside by the Tribunal. The Tribunal 
could not ask the Company to re-employ 
or reinstate the workmen, because there 
was no business for which the workmen 
could be required. In these circum- 
stances all that the workmen could 
daim was compensation for loss of their 
service and in that respect, as we have 
indicated above, the workmen have 
received adequate compensation. 

11. Consequently, the appeal has no 
force and is dismissed; but we make no 
order as to costs. 

Appeal dismissed. 


Am 1970 SUPREME COURT 863 
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(From: Calcutta)" 

J. G. SHAH AND V. RAMASWAMI, JJ. 

Alamohan Das and others. Appellants 
V. The State of West Bengal, Respon- 
dent, 

Criminal Appeal No. 129 of 1966, D/- 
26-10-1968. 

(A) Criminal _ P. C. (1898), Ss. 489, 
207A — Revision against order of com- 
mitment — Interference when justified. 

Normally the Hi^ Court in a revision 
application filed against the order of 
commitment under Section 207A does not 
enter upon a reappraisal of the evidence 
on which the order of commitment is 
made. Interference in revision is justi- 
fied only where a substantial question of 
law arises on which the correctness of 
the order of commitment may be effecti- 
vely challenged, where there is no evi- 
dence on which the order of commit- 
ment could be made, where there has 
been denial of a right to fair trial, where 
there is reason to think because of fail- 
lu-e to comply with the rules of proce- 
dure or conditions precedent to initiation 

"(Criminal Revn. No. 809 of 1966, TD/- 

21-3-1966 — Cal.) 

CN/CN/F504/68/DVT/A 
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of criminal proceeding, where by ignor- 
iig the substantive mw which constitu- 
tes the offence, or misconception of evi- 
dence on matters of importance grave in- 
justice has resulted, and on sunilar other 
grounds. But in o&er cases, interference 
with the order of the Magistrate com- 
mitting the accused for trial may not 
be justiBed and the trial before the Court 
of Session should be allowed to run its 
course. Criminal Revn. No. S09 of 1966, 
D/- 23-3-1966 (Cal), AIEimed. (Para 7) 

(B) Criminal P. C. (1898), Sees. 207A, 
209 — Enquiry preparatory to commit- 
ment — Object — Accused when can be 
discharged. 

In terms Section 209 applies to cases 
which are instituted otherivise than on a 
police report But the principle underly- 
ing that section applies to cases whiA 
are instituted on a police report A 
Magistrate holding an enquiry prepara- 
tory to commitment is not intended to act 
merely as a recording machine. He is 
entitled to sift and weigh the materials 
on record, but only for seeing whether 
there is sufficient evidence for comiiut- 
ment and not whether there is sufficient 
evidence for conviction. If there is no 
prima facie evidence or the evidence is 
totally xmworthy of credit, it is his duty 
to discharge the accused; if there Is some 
evidence on which a conviction may nm- 
sonably be based, he must commit the 
ease. The Ma^trate at that stage has 
no power to evaluate the evidence for 
satisfying himself of the miilt of the oo 
cused. The question before the Magis- 
trate at that stage is whether there'*is 
some credible evidence which would sus- 
tain a conviction. '(Para 10) 

M/s. A. K. Sen, Senior Advocate, (M/s. 
P. K. Chatterjee, M. M. Kshatriya and G. 
S. Chatterjee, Advocates, s^th him), for 
Appellants; Mr. B. Sen, .Senior Advocate 
fhlr. P. Cbahravarti, Advocate, with 
him), for ResiJondent. 

Hie Judgment of the Court was deli- 
vered by 

SHAH, J.j— • Mahendra Lai and Pre- 
bhat Kumar Sarkar were the promoters, 
and Alamohan Das was the first Chair- 
man of the Board of Directors of the 
Great Indian Steam Navigation Company 
Ltd., Messrs. Das Brothers of whidi Ala- 
mohan Das was the sole proprietor be- 
came the managing agents or the Com- 
pany fn 1915. On July 2, 1931, Das 
Group Ltd. of which also Alamohan Das 
was the principal Director took over tbs 
mnnaging agency. 
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2. The Registrar of Companies West 
Bengal filed a complaint in the Court of 
the Chief Presidency Magistrate alleging 
that sometime between March 1, 1913 
and December 31, 1947 a sum of Rupees 
7,23,031-9-6 was advanced by the Con- 
pany to the Managing Agents, Messrs. Das 
Brothers; that on Jdy 2, 1931 Messrs. Das 
Brothers resigned from the mana* 
fiing agenry and Messrs. Das Gn^ 
Ltd., took over the managing 
agency; that Alamohan Das w'as at all 
material times a director of the company 
and also a director of Messrs. Das Croup 
Ltd., and the sole proiwietor of Messrs. 
Das Brothers; and that the complainant 
bad reason to believe that Alamohan Das 
with other directors of the company had 
committed offences under Sections 86-D 
and 87-D of the Indian Companies Act, 
1913. The complainant requested that 
a thorough investigation be made in tho 
matter. The Chief Presidency hlagistrate, 
Calcutta, referred the case to the police 
for investigation. 

8. In the course of investigation of 
flie complaint referred to him, Sub-Ins* 
pcctor J. N. Mukherjee filed a First In* 
formation against eight persons (inclucf* 
Ing the five appellants in this appeal) 
charging them with having conspired to 
coDfimit criminal breach ot trust in res- 
pect of the company's funds, falsificaffon 
of accounts. and making false tclums, 
balance-sheets and accounts, and in fur- 
-themnee of the object of the conspiracy 
with committing offences punishable 
under Sections 409 and 477-A I; P. Code 
and under Section 232 of the Indian 
Compames Act, 1913. After investiga- 
tiOD Sub-Inspector Mukhcajee submitted 
on February 29, 1938, a report under 
Section 173 of the Code of Criminal Ho- 
^ure in the Court of the Chief Presi- 
dency Magistrate for those offences 
against seven persons including the five 
appellants. 

4 . The Presidency Magistrate, Oth 
Court, to whom the case was transferred 
for trial, rejected the contention raised 
by counsel for the defence that to a 
chargo made agahisl a director in rela- 
tion^ to the affairs of the company, the 
Indian Penal Code ciin have no applica- 
tion, and iho prosecution, if any, may 
be instituted under die provisions of tie 
Indian Companies Act alone. The 
Magistrate also held that it was open 
to the toIi'co officer to whom the case was 
lelerrea for Investigatioo to submit a 
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charge-sheet of his own initiative and that 
the Court had jurisdiction to enquire into 
the charge so made without the sanction 
of the Hi^ Coiu±. A revision applica- 
tion was filed in the High Court of Cal- 
cutta against that order, but the applica- 
tion was rejected. 

5. Proceedings were then resumed by 
the Magistrate on December 5, 1961, and 
a large number of witnesses were exa- 
mined before him and several documents 
were tendered in evidence. On Decem- 
ber 3, 1965, the Presidency Magistrate 
committed the accused to stand trial for 
offences under S. 120B read with Ss. 409 
and 477A, I. P. Code before the Court 
of Session. He observed: 

.having regard to the entire evi- 
dence on record and facts and circum- 
stances of the case, I am convinced prima 
facie diat good grotmds exist for framing 
ciiarge imder Section 409 I. P. C. against 
accused Almohan Das with charge tmder 
Sec. 120B read with Section 40^9, I. P. 
Code against (1) Alamohan Das, (2) Sisir 
K. Das (3) Nara Singha Pal, (4) Mohendra 
Lai Ktmdu and (5) Provat Kumar Sarkar, 
another charge imder Section 467 read 
with Section 34 I. P. Code against (1) 
Alamohan Das, (2) Nara Singh Pal, and 
(3) Mohendra L. Krmdu for forging 
Ext. 5, and last under Section 477A 
against (1) Alamohan Das, (2) Nara Singha 
Pal, (3) Mohendra Lai Kimdu, (4) Pravat 
Kumar Sarkar and (5) Sisir Kumar Das 
in respect of falsification of shareholders 
minute book (Ext. 18) pmporting to ratify 
the action of Almohan Das regarding the 
funds of the G. I. S. N. and Co. Ltd.” 

6. Against this order, a revision appli- 
cation was filed in the High Court^ of 
Calcutta which was rejected in limine. 
Against the order passed by the High 
Court, this Appeal has been filed with 
special leave. 

7. In the present case the order of 
commitment was made imder Sec. 207A 
of the Code of Criminal Procedure. Nor- 
mally the High Court in a revision ap- 
plication filed against the order of com- 
mitment under Section 207A ivill not 
enter upon a reappraisal of the evidence 
on which the order of commitment fe 
made. The High Court would be justi- 
fied in exercising its revisiond jurisdic- 
tion where a substantid question of law 
arises on which the correctness of the 
order of commitment may be effectively 
challenged, where there is no evidence on 
which the order of commitment could 
be made, where there has been de- 
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nial of a ri^t to fair trial, where there 
is reason to think because of failure to 
comply with the rules of procedure or 
conditions precedent to initiation of cii- 
mind proceedings, where by ignoring 
the substantive law wliich constitutes the 
offence or misconception of evidence on 
matters of importance grave injustice has 
resulted, and on similar other grounds. 
But in other cases, interference with the 
order of the Magistrate committing the 
accused for trid may not be justified and 
the trid before the Court of Session 
should be allowed to run its course. 

8. Counsel for the appellants submit- 
ted that there was no evidence on which 
the order of commitment could be made. 
We do not think that there is any ground 
for so holding. It was the prosecution 
case that in order to commit crimind 
breach of trust in respect of an amount 
exceeding Rs. 5 lakhs by allowing it to 
remain with Messrs. Das Brothers — the 
previous managing agents of the com- 
pany of which Alamohan Das was the 
sole proprietor and from whom Messrs. 
Das Group Ltd., took over the managing 
agency — a conspiracy was entered into 
between the seven named persons, and 
the minutes book of the meeting of the 
Board of Directors and the shareholders’ 
minutes book were fabricated and crimi- 
nd breach of trust was committed in 
respect of the funds belonmg to the 
Company. It is true that in the balance- 
sheet Ext. 137 for the year ending 
December 31, 1952, on the assets side in 
an item ‘Simdry Advances (Unsecured)’ 
indnsive of Rs. 5,78,941-7-0 due by a 
firm in which a Director of the Com- 
pany was a partner. But this, it is the 
case of the prosecution, was not support- 
ed by any resolution passed by the Board 
of Directors. By letter dated June 21, 
1956, the Addib'ond Registrar of Com- 
panies asked the Company to furnish a 
certified copy of the minutes of the Board 
of Directors in which the loan had been 
made to the managing agents of the Com- 
pany. In reply tliereto by letter dated 
July 12, 1956, the Managing Agents vuote 
that as the money was held by the mana- 
ging agent and was not given or treated 
as a loan, tliere was no resolution of the 
Board of Directors in that connection. 
On September 29, 1956, Additional Regis- 
trar of Companies again wrote a letter to 
the Company enquiring whether the 
amount of Rs. 5,78,941-7-0 wliich was 
lying with the previous managing agents 
of the Company Messrs. Das Brothers had 
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since been realised, and if so, the evi- 
dence adjusting the liability, and if no^ 
to intimate with material evidence whe- 
ther any steps had since been takm by 
tiie Company for the realization of Ae 
dues and how the matter stood in the 
course of the investigation the oflicer-in- 
charge attached a dir^or’s minutes book 
Ext. 5 which contains the minutes of a 
resolution authorising Alamohan Das to 
retain the funds of tiie Company. There- 
fore, there was some evidence on which 
the charge for fabrication of the Direc- 
tors’ Minutes Book may be sustained. 

9. In dealing with the charge for 
fabricating the Shareholders' Minutes 
Book the learned Magistrate has observ- 
ed that the materials on the record made 
out a strong prima fade case that Share- 
holders’ Minutes Book Ext. 18 Is also a 
forged document. ’The drcumstance 
which lent colour to the pn^cution, m 
the view of the learned Magistrate were 
— (1) that Ext 18 starts from February 
28, 1915, although the Company was fn- 
coiporaled in 19-12, (2) In manv meetings 
the signatures of the shareholders were 
not taken although in some meetings the 
shareholders signed the minutes book, (3) 
rcsoIiitioM of Amaresh Pramanik ana 
Siidhfr Kanti S.irkar are not incorporated 
In the minutes books, (4) some portions in 
the last page in the agreement (Ext. 20) 
with the managing agency firm Das 
Group appear to have been erased out 
and the agreement was thus tampered 
with, (5) the minute book Ext. 18 does 
not incorporate the relevant questions, 
and there appeared tampering with pajd- 
nalion, (01 the evidence of P. Ws. 0 & 10 
leganling their presence or absence, and 
(7) the testimony of P, Ws. 15 & 24 sug- 

f ;csted that most of the persons shown to 
i.ive attendetl meetings were at the 
Hjcck and call of the aecosed Alamohan 
Pas". Whether this evidence m.ay justify 
a comdetion cannot be enquired Info at 
this stage. ’The esddence was prima fade 
sufUcient to frame a ch.argc. The Presi- 
dency Magistrate was of the view that a 
case for framing a charge for commit- 
ting the case to the Court of Session svas 
m.sde out and the High Court has sum- 
marily dismissed the revlsioa application 
in eierdse of Its jurisdictiosi. 

10. It was contended before us that 
tinder Section 200 (1) of the Code of 
Critnin.tl Procedure, a charge may be 
framed only if in the vdcsv of the com- 
mltting M:^lrate the evidence on xticorf 


r. State of W. B. (Shah J.) ALB. 
is suffident to justify conviction of tli« 
accused. Section 209 of the Code pro- 
vides: 

‘TrVhen die evidence referred to In Sec- 
tion 208, sub-sections (1) and (3), has 
been taken, and he has (if necessary) exa- 
mined the accused for the purpose of ena- 
bling him to explain any circumstances 
appearing in the evidence against him, 
such Magistrate shall, if he finds that 
there are not suflident grounds for com- 
mitting the accused persem for trial, ro- 
cokI ms reasons and discharge him, on* 
less it appears to the Madslrate that such 
I»ison should be tried before himself 
or some other Magistrate, in which case 
he shall proceed accorcUn^y.’’ 

In terms Section 209 applies to cases 
which are instituted otherwise than on a 
police report. But the principle under- 
lying that section applies to cases which 
arc instituted on a police report A 
Magistrate holding an enquiry Is not in- 
tended to art merely os a recordioE 
machine. He Is entitled to sift and weigh 
the materials on record, but only for 
scemg whether there is sufficient ^ 
dene© for commitment, arjd not whetliet 
there is suffident evidence for convictlba 
If there is no prima fade evidence ot 
the evidence Is totally, unworthy of ere 
dit, it is his duty to •discharge the accus- 
ed: if there Is some evidence on which i 
conviction may reasonably be based, he 
must commit tho case. The Magistrate 
at tliat stag© has no pmver to evaluate 
the evidence for satisfying himself of the 
guilt of the accused. The question before 
the M.igistrate at that stage is whether 
there is some credible evidence which 
would sustain a conviction. 

11. We do not agree with counsel for 
the appellants that there was no evi- 
dence on which a charge could he fram- 
ed against the apjwllants or that the evi- 
dence was so totally unworthy of credit 
that an order recording the conviction 
against the accused could not bo made 
thereon. 

12. The appeal falls and is dismissed 
We tnist that the case which ha* 
been held up for a very long time will 
be taken up by the Court of Session lot 
trial with the least practicable tlel.iy. 

Appeal dismissed 
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AIR 1970 SUPREME COURT 867 
(V 57 G 188) 

(From: Industrial Tribunal Punjab)* 

V. BHARGAVA AND G. A. 
VAIDIALINGAM, JJ. 

Management of the Fertilizer Corpora- 
tion of India Ltd., Appellant v. The 
Workmen, Respondents. 

Civil Appeal No. 131 of 1963, D/- 15- 
11-1968. 

(A) Companies Act (1956), Section 26 
I— Articles of Association of the Fertili- 
zer Corporation of India Ltd. — Arts. 67 
and 110 — Effect — Exercise of powers 
of the Board of Directors of tlie Company 
held was subject to directives by Presi- 
dent of India — Company held boimd 
to implement Cireular of Central Gov- 
ernment dated 26-12-1965 — Company 
held boimd to pay ex gratia pajanent of 
bonus to workers. 

Reading Articles 67 and 110 together, 
the exercise of the powers of the Board, 
of Directors of the company was apart 
from other restrictions subject to the 
directives issued by the President of 
India from time to time, ivith regard to 
the conduct of the business of the com- 

g any or Directors. Any direction given 
y the President might, in like manner, 
be varied and annulled. The Directors 
were bound to give immediate effect to 
the directives so issued. (Para 23) 

On December 21, 1965 the Govern- 
ment of India addressed a commura'ca- 
tion to the Chairman and Managing 
Director of the company on the subject 
of bonus payable to employees in the pub- 
lic sector undertakings. 

The Central Cabinet’s decision waS 
made known to the workmen who were 
mven the option either to accept Cabinet 
decision, as conveyed to the Company 
or the production bonus scheme as for- 
mulated by the Company. The work- 
men declined to opt for the production 
bonus scheme, but, on the oflier hand, 
insisted that bonus must be paid to them 
according to the Cabinet’s decision. Held 
that the ex gratia payments, claimed by 
fhe workmen, were saved by Section 34 
(3) of the Bonus Act. As the Company 
was bound to implement the Circular of 
the Central Government, dated De- 
cember 21, 1965, was bound to 

^ef. No. 44 of 1966, D/- 8-12-1967 -- 
bad. Tri. Punj.) 

CN/DN/G163/68/DHZ/A 


pay the ex gratia payment of bonus to 
the workmen.^ (Paras 24, 26, 27, 30, 32) 
(B) Industrial Disputes Act (1947), 
Section 24 — Right to strike — Strike 
held unjustified — Award of Industrial 
Tribunal Punjab in Reference No. 44 of 
1966, Reversed, 

The management was prepared to pay 
at all times the bonus as per the Bonus 
Act. Tiey had also announced the in- 
troduction of the production bonus 
scheme. They were actively taking part 
in the concaliation proceedings. The 
management also made to the Union cer- 
tain proposals on October 15, 1966 at the 
conference which proposals’ the repre- 
sentatives of the worlonen promised to 
discuss with the workmen and give a 
reply to the management. But, on Octo- 
ber, 16, 1966, at a meeting of the work- 
men, they were incited to go on strike. 
The receipt of one telegram requesting 
the Union to put off going on strike by 
one day was admitted by the President 
of the Union, but that request was not 
complied ivith by the workmen. 

Held that all these circumstanc^es clear- 
ly showed that the demand of the Union 
regarding ex gratia bonus could not be 
considered to .be of an urgent and se- 
rious nature’. They also showed that 
the launching of the strike was unjusti- 
fied. Therefore the workmen were not 
entitled to any wages for the period of 
the strike. Award of Industrial Tribunal 
Punjab in Reference No. 44 of 1966, 
Reversed. (Para 45) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 902 (V 47)= 

1960-3 SCR 451, Management of 
Chandramalai Estate, Emakulam 
V. Its Workmen 43 

Mr. H. R. Gokhale, Sr. Advocate, (Dr. 
Anand Prakash, Advocate, Mr. J. B. 

Dadachanji, Advocate, M/s. J. B. Dada- 
chanji and Co., and Mr. K. P. Bhandare 
and Miss Bhuvnesh Kumari, Advocates, 
with him), for Appellant; Mr. A. K. Sen, 
Sr. Advocate, (M/s. Rameshwar Nath and 
Mahinder Narain, Advocates of M/s. Ra- 
jinder Naram and Co., with him), for Res- 
pondents. 

The Judgment of the Court was deli- 
vered by 

VAIDIALINGAIS^ J.:— This appeal, 
by special leave, is directed against the 
award dated November 24, 1967 of the 
Industrial Tribunal, Punjab, Chandigarh, 
in Refcrrence No. 44 of 1966. 

2. The President of India, by order 
dated October SL 1966 referred the fol- 
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lowing issues for adjudication under Sec- 
tion 10 (1) (d) of the Industrial Disputes 
Act, 1917 to the Industrial Tribunal, Pun- 
jab, Chandigarh: 

“1. Whether tho workmen are justiGcd 
in demanding the minimum bonus pay- 
able for the years IQG'I-Gj, 1965-CO and 
future years being Cred @ Its. 110/- and 
the ® Its. 360/- per worker? 

If so, with what details? 

2. \Vhcthcr the action of tho manage- 
ment in treating 4 days advance bonus 
paid for the year 1965-60 as deductible 
from bonus payable in future years is justi- 
fied ? If so, are any conditions or stipu- 
lations necessary and if so wth what de- 
tails? 

3. Whether there is any justification for 
making any amendments in tho produc- 
tion bonus-scheme introduced ny the 
management in such a way that it ena- 
bles payment of bonus to die lower paid 
workers at higher rates and higher paid 
workers at lower rates ? If so, with what 
details P 

4. Whether the worker? are entitled to 
any wages or compensation for the pe- 
riod of strike viz., 12th October to 31st 
October, 1966." 

It may be stated at the outset that th& 
Court is not concerned with issue No. 3. 
The question of introduction of produc- 
tion bonus scheme arises only to a limit- 
ed extent in so far as it has got a bear- 
ing on a contention raised by tho appel- 
lant tiiat tho production bonus scheme 
has been introduced in substitution of 
ex gratia payment of bonus which was 
being made oy tho manacemeht. Even 
as regards the strike period^cnlloncd in 
issue No. 4, parties were- agreed before 
the Tribun^ that the period of strike 
in respect of which wages or compensa- 
tion were claimed by the workmen ^vas 
from 17th October to 31st October 1060 
and not from 12th October as stated in 
issue. 

3. The circumstances under which 
the reference came to be made by the 
President of India may be staled. The 
appellant Fertiliser Corporation of India 
is a limited company incorporated under 
the Companies Act 1956 and it is also a 
Government company, as defined in Seo- 
tion 617 of that Act The Nangal unit 
of the appellant went into pr^nction 
for die first time during the tinandal 
year 1902-63. On October 29, 1963, the 
apjiellant issued a Circul.ir regarding the 
grant of ad hoc bonus of the year 196I2- 


63. Tho General Manager states, in dis 
Circular that tho management has sano 
tioned pawnent of ad hoc bonus to em- 
ployees of Nangal unit for good perform- 
anco during tho year 1902-63 and that 
bonus ^vill DO payable to all employees 
who are on tho rolls of the Corporation 
on October 80, 1963 and had completed 
1 year’s service on March 31, 1G63 and 
whoso basic salary on tliat date did not 
exceed Rs. 500/- per mensem. The Cir- 
cular proceeds to state that the amoimt 
of bonus payable will be 1 month’s basic 
salary plus dearness allowance, subject 
to the condition tliat no employee \vfll 
get Jess than Rs. 100/- or more than 
Rs. 300/-. 

4. On December 17, 1964, the appel- 
lant issued a circular regarding the grant 
of bonus and ex gratia payment for the 
year 1963-64. Tliis circular states that 
tho management has decided to sanction 
bonus and cx gratia payment to the em- 
ployes of the Nangal unit on the basis 
xncotioned thezeio. The principles laid 
down In this circular regarding payment 
of bonus and cx gratia payment arc: (1) 
Bonus is being paid to all eligible em- 
ployees strictly in conformity with the 
Bonus Commission’s recommendation, as 
accepted by the^Central Govemmenl, 
and the s^'' bonus is the minimum 
boniu ^^laySble as per the Bonus Com- 
missiles recommenaations, equivalent to 
4% of the total basic wage and dearness 
allowance (excluding all other allowances 
etc.) paid during the year 1963-64. The 
employees eligible for these payments 
an? those who draw a total Basic pay 
and dearness allowanco up to Rs. 1,600/- 
per mensem and the quantum pay^Ie 
to ^ployces drawing over Rs. 750/- of 
basic pay and dearness allowance will 
w limited to what they would get if 
th^ pay and dearness allowance were 
<mly Rs. 750/- per month. (2) An acldi- 
ti<mal ex gratia payment to be made to 
^ workers drawing basic pay up to 
Rs. 500/- per month, to .the c-xtent that 
su^ paraent, togther with the bonus 
indicated earlier is equivrOent to at least 
one month’s full salary (basic pay plus 
dearness allowance); and tlie total pay- 
ment, l.e., bonus and ex gratia in tie 
case of workers drawing basic pay up to 
Rs. 500/- per month would be suoject to 
a minimum of Rs. 100/- and maximum 
of Rs. {^0/-. (3) The minimum qualify* 
fag service for ex gratia payment wiU 
be 3 months and minimum qualifying 
service for payment of bonus as pet 
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Bonus Commissions recommendation is 
80 days, 

5. On December 30, 1964 tibe appel- 
lant issued another circular stating that 
the minimum limit of Rs. 100/- in res- 
pect of bonus and es gratia payment 
for the year 1963-64, as per its circular 
dated December 17, 1964 is raised to 
Es. 110/- and that the enhanced amount 
will be paid along TOth the salary for 
the month of December 1964. 

6. Regarding the grant of bonus for 
the year 1964-65, another circular was 
issued by the appellant on September 27, 
1965. In this circular it is stated that 
bonus for the year 1964-65 has been 
decided to be paid strictly in accordance 
with legal obligations arising out of the 
payment of bonus under the Payment of 
Bonus Ordinance 1965, (Ordinance No. 3 
of 1965) (hereinafter referred to as the 
Ordinance). According to that Ordinance, 
bonus that is payable is the minimum 
bonus which wiU. be equivalent to 4% of 
the total basic pay and dearness allow- 
ance (excluding all other allowances) 
paid during the year 1964-65, or Rs. 40/- 
whichever is higher. The employees 
eligible for the bonus ^vill be those who' 
i-aw a total basic pay and dearness 
allowance up to Rs. 1,600/- per month, 
but the quantum of bonus payable to em- 
ployees drawing total pay and dearness 
allowance over Rs. 750/- per month wiU 
be limited to what it would be if their 
pay and deamess allowance are only 
Rs. 750/- per mensem. It may be stated 
at this stage that the Ordinance was pro- 
mulgated on May 29, 1965 and the Pay- 
ment of Bonus Act 1965 (Act XXI of 
1965) (hereinafter called the Bonus Act) 
came into force on September 25, 1965. 

7. On December 9, 1965 the Minister 
of Labour and Employment made a stat^ 
ment in the Lok Sabha regarding a deci- 
sion having been taken by the Centr^ 
Cabinet on December 2, 1965. In this 
statement the Minister has referred to 
the fact that with the specific approval 
of the Cabinet ex gratia payments had 
been allowed in the past by way of 
bonus to employees drawing upto Rupees 
500/- per mensem in some undertakings 
in the public sector. After referring to 
&e recommendations of the Bonus Com- 
mission, the Minister announced the deci- 
sion of the Cabinet dated December 2, 
1965. As the said decision of the Cabinet 
has been circulated to the appellant, the 
matters referred ' to in the said decision 
will be adverted to by us when we refer 


to the letter of the Government addressed 
to the. appellant. ' 

8. On December 21, 1965 the Govern- 
ment of India addressed a communica- 
tion to the Chairman and Managing 
Director of the appeUaht company on 
the subject of bonus payable to eni- 
ployees in the public sector undertakings. 
As the claim of the labour in the case, 
for bonus being paid for 1964-65 and 
1965-66 is substantially based upon the 
decision of the Central Cabinet dated 
December 2, 1965 and as according to 
the appellant this communication cannot 
be considered to be a direction or an 
order, it is desirable to quote, in extenso, 
the said communication: 

“ No. CH/COORD/64/65 
_ GOVERNMENT OF INDIA . 

Idinistry of Petroleum & Chemicals 
(Department of Chemicals) 

New Delhi, the 21st December, 1965 
To, 

Shri Satish Chandra, 

Chairman & Managing Director, 

Fertilizer Corporation of India Ltd., 

F-43, New Delhi South Extension, Pt. L 

New Delhi. 

Subject: Bonus-payable to employees 
in the Pubh'c Sector imdertaldngs — 

Sir, 

I am directed to refer to the Payment 
of Bonus Act^ 1965 (No. 21 of 1965) which 
provides for the payment of bonus to 
persons employed in certain establish- 
ments and for matter connected there- 
with. "Establishment in public sector” 
is defined in Section 2 (16) of the Act. 
Further, sub-section (1) of Section 20 
lays down that if in any accounting year 
an establishment in pubhc sector sells 
any goods produced or manufactured by 
it or renders any services, in competition 
with an estabh’shment in private sector, 
and the income from such sale or ser- 
vices or both is not less than twenty per 
cent of the gross income of the establish- 
ment in public sector for that year, then 
the provisions of this Act shall apply in 
relation to such employment in public 
sector as they apply in relation to a like 
establishment in private sector. It fol- 
lows that the provisions of the Act do 
not apply to such of the estabh'sh- 
ments in private sector. Notwithstanding 
the provisions of the Act, it has been de- 
cided by Government as a matter of 
policy that non-competitive public sector 
imdertalong should also make ex gratia 
payments to their employees of a mini- 
mum of 4 (four) per cent of annual gross 
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earnings of the employees on the same 
lines as bonus will be payable by public 
sector undertakings falling within the 
rovisions of the aforesaid act. The 
enefit of six-year bonus holiday (vide 
Section 10 of the Act) should bo avail- 
able to non-competitive public sector 
undertakings. 

2. Government have further decided 
that the follosving should be the guiding 
principles for determining the quantum 
o£ ox gratia, payments to employees o£ 
non-competing public sector undei^ 
takings: 

(i) all non-competing public sector 
undertakings should pay eif gratia to their 
employees amounts which they would 
be liable to pay as bonus if they were 
to fall within uie purview of the Pay- 
ment of Bonus Act; 

(ii) where such an undertaking has 
made ex mab'a payment in the past, the 
amount or such payment should be tint- 
ed as absorbed in the amount determin- 
ed as in (i) above. In other words, any 
claim of employees to payment deter- 
mined on the lines of the Bonus Law 
as an addib'on to payment on the scale 
of ex' gratia payments iii the past, should 
not be accepted. If the past ex gratia 
payment had been higher 

amount os worked out as in (i) abov^ 
the level of past ex gratia payment should 
be maintained; 

(Hi) the principle in (ii) above, shall 
also be followed in the case of compet- 
ing public sector undertakiiigs; and 

(iv) the applicability of (ii) and (iii) 
above should be conditional upon the 
maintenance of the level of performance 
of the undertaking in individual cases. 

It is requested that the decisians of Gov- 
ernment referred to, may be noted for 
gmdance and necessary action. 

Yours faithfully . 

Sd/- Nakul Sen 

Secretary to Government of India." 

0. Again, on September 9, 1966 the 
appellant issued a circular regarding pay- 
ment of bonus for the year 19^19^ 
It is stated therein that the management 
has decided to pay bonus to the em- 
ployees of the Nangal units for the 
year 1965-1966 and that statutory bonus 
equivalent to 4% of basic pay and dear- 
ness allowance would be paid strictly in 
accordance with the provisions of the 
Bonus Act, 1965. It is further mentioned 
that in addition to this bonus it has been 
decided to pay production bonus at 3% 


of wages to employees whose maiimma 
scale of pay does not exceed Rs. 1,400/- 
per mensem. Then the letter proceeds 
to state as to how exactly the productioa 
bonus is to be calculated and paid. Hie 
circular further states that in addition b 
the statutory bonus and production bonus 
die employees will also oe paid '4 day/ 
wages in die form of advance producton 
bonus to be adjusted as and when total 
bonus payable to the workers exceeds 
SO days’ wages in future. There was a 
note appended to this circular on the 
subject of bonus payments, for tbe in- 
formation of work^. That note pr> 
ceeds to state that as production for flie 
year 1962-63 exceeded the target the 
management has decided to pay ad hoc 
bonus equivalent to a month's salary for 
employees drawing upto Rs. 580/- per 
month. 

10. For the year 1963-64 the emplo- 
yees were entitled to the minimum bonus 
of 4%, according to the recommendations 
of the Bonus Commission and that amount 
of bonus was paid. Though legally the 
workmen were not entitled to anything 
more, nevertheless, os the Nangal unit 
again exceeded the production target Jbr 
the year 1963-04, the management d^d- 
ed to give an ex gratia payment for good 
performance so that the bonus as per the 
Bonus Commission’s Report plus the ex 
gratia payment worked out to a month’s 
wage. But during the year 196^-^ the 
production exceeded the target and tbe 
management decided to pay, in addition 
to the bonus payable under the Ordi- 
nance a performance reward equivalent 
to half a month’s wages. Ihe manage- 
ment was considering to introduce a pro- 
duction bonus scheme to provide an in- 
centive lor increased production. This 
became necessary in view of the adrice 
given by the Labour Law OlBcer of the 
company that ex gratia payments should 
be avoided. The management further 
states that production bonus sdieme has 
been approved by the Government of 
Lidia and under that scheme employees 
are entitled to sums varying from 3% to 
85% of their wages. 

11. In the year 1965-60 the produc- 
tion had not exceeded the target and the 
employees of Nangal unit became entitl- 
ed only to the statutory bonus of 4% of 
their wages, under the Bonus Act and 
production bonus was not admissible. & 
gratia payment also was ruled out in 
view of the advice of the Labour Officer 
and because of the fact that with tbe 
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introduction of production bonus scheme 
all ex gratia payments stood eliminated. 
But, inasmuch as the workers in the 
Nangal imit have maintained peace and 
good industrial relations, the manage- 
ment decided, as a special case, to award 
production bonus of 3% imder the pro- 
duction bonus scheme. The note sum- 
med up the position by stating that for 
tie year 1965-66 the Nangal workers 
were eligible to (a) statutory bonus at 
4% of the annual wages under the Bonus 
Act; (b) production bonus at 3% of the 
annual wages and (c) 4 days’ wages in 
the form of advance production bonus to 
give the workmen a month’s wages in all, 
which was to be adjusted as and when 
the total bonus payable to the workers 
exceeds 30 days’ wages in future. 

12. From the circular letters dated 
September 27, 1965 and September 9, 
1966 it will be seen that the management 
offered to pay only the statutory bonus 
under the Ordinance and the Bonus Act 
and that ex gratia payment of bonus has 
been discontinued. ]ji particular, in the 
note annexed to the circiJar of Septem- 
ber 9, 1966 the management has taken 
the specific stand that a production bonus 
scheme has been introduced and that the 
said s<ieme has been approved by the 
Government of India. They also main- 
tained that •with the introduction of the 
production bonus scheme all ex gratia 
payments are eliminated. 

13. As the appellant did not pay 
bonus for the years 1964-65 and 1965-66 
at the rate at which it was. paid for the 
year 1963-64, the Union submitted a 
charter of demands to the appellant on 
August 19, 1966. The Union demanded 
that bonus should be paid for the years 
1964-65 and 1965-66 at the same rate as 
it had been paid in previous years and 
that the appellant was boimd to act ac- 
cording to the decision of the Central 
Cabinet dated December 2, 1965 and 
communicated to it by the circular let- 
ter of the Government of India dated 
December 21,' 1965, That is according 
to the Union the minimum bonus that a 
worker was entitled to get was Rs. 110/-. 
There were certain other demands which 
are not necessary to consider in this ap- 
peal By this letter the Union also indi- 
cated that if the demands were not met 
within 15 days, it would be forced to 
adopt agitational approaches to' seek 
compliance with its demands. The 
management did not comply with this de- 
mand regarding payment of bonus and 


attempts at mediation failed and the 
workmen went on strike horn October 
17, 1966 and the reference to adjudica- 
tion was made on November 2, 1966. 

14, Before the Tribunal the workmen 
pressed their claim for bonus on the basis 
contained in their charter of demands. 
They also raised the plea that the intro- 
duction of production bonus scheme had 
no effect regarding the ex gratia payment 
of bonus made by the appellant. As the 
management had not complied -with the 
reasonable demands of the labour and as 
it was acting in violation of the Cabinet 
decision, the workmen were justified in 
going on strike from October 17, 1968 
and they were entitled to full wages for 
the strike period, 

15, The appellant resisted the claims 
of the Union. They raised certain ob- 
jections regarding the jurisdiction of 
Industrial Tribunal to entertain the suit, 
but that again is not the subject of the 
present appeal. The management plead- 
ed that the claim for bonus for the years' 
1964-65 and 1965-66 had to be consider- 
ed and adjudication made only according 
to the pro-visions of the Bonus Act and 
that the workmen were not entitled to 
claim anything beyond what was pro'vid- 
ed in the said Act. No legal claim coiJd 
be based on ex gratia payments of bonus 
in the previous years. They accepted 
the position that imder Article 110 of the 
Articles of Association of die company 
the President of India could issue direo- 
tions which become binding on die com- 
pany, but pleaded that no such directive 
had been issued by the President. Even 
assuming that such direction had been 
issued by the President to the company, 
the workmen, who were third parties, 
could not seek to enforce any rights based 
upon such directives. The appellant Cor- 
poration is a public limited company 
and as such an autonomous statutory body. 
They further pleaded that the rate of 
bonus mentioned in the Cabinet deci- 
sion would become payable only if the 
level of performance or production was 
properly maintained and in the case of 
the Nangal unit the level had not been 
kept up. 

16, The management further averred 
that in consultation and with the appro- 
val of the Central Government the ap- 
pellant introduced the production bonus 
scheme with effect from 1965-66 and the 
said scheme replaced the previous system 
of ex gratia payments, made on an ad 
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hoc basis for the initial two years of the 
Nangal Uni^s operation. The produc- 
tion bonus is payable in addition to Ae 
statutory bonus which the worlcmen are 
entitled to under the Bonus Act As tho 
Central Government had approved the 
scheme of payment of statutory bonus 
and production bonus, in lieu of the past 
system of maldng ex gratia and ad noc 
payments, tho management pleaded that 
the CEhinet decision of December 2, 1963 
stood modified to that extent 

17. Regarding the treating of tho 4 
days* advance bonus paid for the year 
1965-66 as deductible from bonus pay- 
able in future years tho management 
pleaded that in order to keep inoustrial 
peace and as the new production bonus 
scheme substituting the old ex gratia pay- 
ment had come into force the appellant 
decided to pay advance bonus of 4 day^ 
wages. This advance bonus was spedfi- 
caliy stated as being deductible when the 
total bonus payable to workers in future 
years exceedfea M days. Therefore the 
•management averred diat they were en- 
titled to adjust this advance payment in 
^ture years. 

18. The management further pleaded 
that there was absolutely no justification 
for tho worfonen starting agitation from 
August 27, 1966 nor for going on strike 
from October 17, 1966. The condliatioa 
proceedings started under the Act had 
not terminated and the appellant also was 
participating in the conciliation proceed- 
ings and was anxious to meet the demands 
of the worlmen if it was othcr^vise 
possible. The production boniu scheme 
for the year 1965-66 had been announced 
on September 9, 1966. The strike was 
both illegal and unjustified and hence 
the worlonen were not entitled to any 
wages during the strike period, 

19. The Industrial Tribunal in its 
award has hold that the appellant was 
bound to comply with the Cabinet deci- 
sion dated December 2, 1963 and com- 
municated to it by the Government by 
its Circular letter dated December 21, 
1963. The' decision of the Centr^ Cabi- 
net had been publicly announced by tho 
Minister concerned in the Lok Sabha on 
December 9, 19K. The principles lai,^ 
dmvn for ex gratia payments by non-com- 

K tidve public sector undertakings had 
en made applicable to competitive 
gablic sector undertakings also. The 
Tr&unal held that as tho appellant was 
a »mpetilive public sector undertal^g 
and the directions regarding ex gra^ 


payments of bonus as well as the prind* 
pies for determining tho quantum dr sndi 
payments had all been lid down in ttfl 
Circular letter of December 21, 1965 and 
the appellant was bound to implement 
those directions, the claim of the labour 
for such payments for the years in ques- 
tion was perfectly justified. The ex 
gndia parent to be made under the 
Cabuiet decision was to be in accord- 
ance with the level of past ex gratia 
payments. No doubt such payments were 
to be made provided the level of per- 
foimanco was maintained. 

20. On tho materials placed before 
it, the Tribunal held that the said condi- 
tion was satisfied The Tribunal reject- 
ed the claim of the appellant that pro- 
duction bonus scheme was introducea to 
consultation and Nvith the approval of the 
Central Government and it further held 
that th© introduction of that scheme was 
not in lieu of tho ex CTatia payments 
made on an ad hoc basis in the pre- 
vious years. The Tribunal has further 
held that as the decision of the Central 
Cabfciet, dated December 2, 1965 stands 
and has not been modified in any way 
by the Government the management ms 
bound to continue the ex gratia pay- 
ments. It further held that £e slrfkiag 
down, by this Court, of sub-section (2) of 
Section of the Bonus Act had no effect 
on the claim made by the Union because 
the claim of the Union was mfiiciently 
s^eguarded by sub-settion (3) of Seo- 

^ intimately the Tribunal accept- 
ed the clam of the workmen for pay- 
mrat of minimum bonus for the years 
and 1965-66 being fixed at 
regarding the maximum 
the Tribimal held that that was a mat- 
ter of calculation, having regard to th© 
^ges of_ an employee; but it restrict^ 
its direction in this regard to the two 
years in ^estion and declined to express 
regarding future years. 'liie 
inomal also negatived the claim of the 
appellant to treat the 4 days’ bonus paid 
m advance for the year 1965-66 as de- 
ductible from the bonus payable in future 
years. Regarding the wages claimed by 
the Avorkmen for the period October 17 
to October 31, 1966. the Tribimal held 
iMl the strike was both legal and justi- 
fied and it directed the management to 
pay the workmen b.iTf their wages for 
that period- 

21. The same stand that has been 
^en before the Tribunal by the parties 
has been urged before us by Mr. Gokhal^ 
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.the learned Counsel for the appellant- 
management and Mr. A. K. Sen the learn- 
•ed counsel for the Union. 

22. We shall first consider the correct- 
ness of the decision of the Industrial Tri- 
bunal regarding the claim of the work- 
men for ex gratia payment of bonus. We 
are not incmied to accept the contention 
of Mr. Gokhale that the appellant was 
not bound to implement the directions 
contained in the Circular letter of the 
Government dated December 21, 1965, 
containing the Cabinet decision of De- 
cember 2, 1965, nor his further contention 
that the claim of the workmen for bonus 
should have been adjudicated upon ex- 
clusively as per the provisions of the 
Bonus Act without reference to the Cabi- 
net decision. 

23. The appellant company, registw 
ed under the Companies Act, is no doubt 
an autonomous unit; but there are seve- 
ral articles in the Articles of Association 
of the appellant Corporation which give 
power to the President of India and the 
Central Government to give directions 
in the working of the appellant. In fact^ 
it may not be necessary to deal elabo- 
rately with this matter as the appellant it- 
self, in sub-paragraph (1) of paragraph 8 
of its reply dated Janua^ 25, 1967 filed 
before Ae Industrial Tribunal, has cate- 
gorically admitted the position that under 
article 110 of the Articles of Association 
of the company the President of India 
can issue directives which become bind- 
ing on the company; but the stand taken 
therein is that no such directive was ever 
issued by the President The further 
stand taken by the appellant is that the 
production bonus scheme was introduced 
with the consent and approval of the Cen- 
tral Government and uiat, on its intro- 
duction, tlie ex gratia payments of bonus 
were eliminated and, to that extent, the 
decision of the Central Cabinet, dated 
December 2, 1965 stood modified. Even 
in respect of the Central Cabinet deci- 
sion, relied on by the Union, the stand 
taken by. the appellant, in its letter dated 
September 21, 1966 to the Chief Conci- 
liation OfiBcer, Punjab was that the Nm- 
gal unit had not so far received any in- 
structions from the controlling Ministry 
regarding the Cabinet decision and that 
the position with regard to the Cabinet, 
decision would be checked up by the 
management with their Head Office and 
the Ministry. Therefore, it will be seen 
that it was not the , case of the appel- 


Iant_ that it will not be bound by the 
Cabinet decision if the decision was there 
as a fact. We wfil only refer to Arti- 

; des 67 and 110 of the Articles of Asso- 
ciation of the appellant. Under Arti- 
cle 67 tihe Board of Directors of the com- 
pany are entitled to exercise all such 
powers and to do all such acts and things 
as the company is authorised to exercise 
and do, but subject to the provisions of 
the Act and the directives, if any, the 

I President may issue from time to time as 
contained in Article 110. Article 110 is 
as follows; 

“110. Notwithstanding anything con- 
tained in any of these articles, the Presi- 
dent may, from time to time, issue such 
directives as he may consider necessary 
In regard to the conduct of the business 
of the Company or Directors diereof and 
in like manner may vary and annul any 
^ch directive. The Directors shall give 
immediate effect to directives so issued.” 
Reading the two articles together, the 
position is very clear that the exercise of 
the powers of the Board of Directors of 
the company is, apart from other res- 
trictions, subject to the directives, if any, 
issued by the President from time to 
time with regard to the conduct of the 
business of me company or Directors. 
.^y_ direction given by the President may, 
in like manner, be varied and annulled. 
The Directors are bound to give imme- 
diate effect to the directives so issued. 

' 24. As we are of opim'on that the draft 

letter of October 14, 1966 (which is dis- 
cussed later on by us) constitutes an offer 
made by the appellant to the workmen to 
opt for payment of bonus either accord- 
ing to the Cabinet decision or according 
to the production bonus scheme, it be- 
comes unnecessary for us to investigate 
die nature of the power that is exercised 
either by the President or the Central 
Government when giving directions to 
die appellant company, under the Articles 
of Association. For the same reason the 
question as to whether the circular letter 
of the Central Government, dated Decem- 
ber 21, 1965 is a direction or order, as 
envisaged by the Articles of Association, 
does not also arise for consideration. 

25. The decision of the Central Cabi- 
net dated December 2, 1965 has been an- 
nounced by the Minister in the Lok 
Sabha on December 9, 1965 and this deci- 
sion has been communicated to the ap- 
pellant by the concerned Ministry by 
Circular letter dated December 21, 
1963. There is no controversy that 
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if the Cabinet decision Js given effect 
to, the claim of the worlonen of ex 
gratia payment of bonus as in previous 
years will have to be accepted, umess the 
appellant is able to establish its plea 
that the production bonus scheme was 
introduced with the consent and approval 
of the Central Government in lieu of ei 
gratia payment of bonus. As to whether 
the appellant has succeeded in establish- 
ing this plea is an aspect which will be 
adverted to by us at a later stage. 

2G. In this case it is not necessary to 
consider the wider question as to how 
far, without anything else, the workmen 
would be able to lay any claim on the 
basis of any decision communicated by 
the Government to the appellant alone. 
As iwinted out by Mr. Sen, it is clear 
that the Central Cabinet’s decision was 
made known to the workmen who were 
given the option either to accept Cabi- 
net decision, as conveyed to the appel- 
lant by the Circular letter of December 
21, 1965 or the production bonus scheme 
as formulated by the appellant corpora- 
tion. 

27. Mr, Sen, the learned counsel for 
the Union, has invited our attention to 
the draft of a letter, dated October 14, 
1068, which was intended to be sent by 
the worlonen to the appellant. That 
letter, which is addressed to the appel- 
lant Corporation states: 

**You have given us the option of ac^ 
cepting either the Cabinet aecisioh con- 
veyed to you vide Department of Chemi- 
cals letter No. CH/COORD/64/63 dated 
21st December 19ffi, the terms of which 
are annexed to lliis letter, or the Produo- 
tion Bonus Scheme as formulated by the 

FCI Board " 

Diat the Circular letter of December 21, 
1963 of the Government was made Imown 
to the workmen is clear from the evi- 
dence of the appellant’s witness H, W. 7 
Shri Wadhera. He has categorically stat- 
ed that he joined the discussions between 
the representatives of the workmen and 
Uic M-inaging Director of tlie appellant 
corporation which took place at Delhi on 
October 15. 19G6. He furtlipr states that 
he came to know at that time that on 
October 14, 1900, during the discussions 
between the labour and the management 
at which he was not present, the work^ 
men’s rcpr«cntative had desired that 
the Cabinet’s directions may be made ap. 
plieablo to them with regard to bonw 
Tliis witness further slates that the 
Managing Director made on offer during 


the discussions and that offer is contain- 
ed in the draft letter dated October If, 
1966, to which we have already ^efe^ 
red. The witness further states that tlia 
workmen declined to accept the offer of 
the management to opt for the 
production Donus scheme. His e\> 
dence clearly shoiivs that the manage- 
ment has communicated to the workmen 
the Cabinet decision, as conveyed by the 
Circular letter of the Government dated 
December 21, 1965, This cWdence fun 
ther makes it clear that the workmen dec- 
lined to opt for the production bonus 
scheme, but, on the other hand, insisted 
that bonus must be paid to them accord- 
log to the Cabinet’s decision. 

28. Mr. Cokhalc attempted to explain 
away the effect of the draft letter of 
October 14, 1966 by urging that the Cabi- 
net decision has been commimicated only 
after the Union had submitted its char- 
ter of demands as early as August 19, 
1966. So long as the Cabinet decision 
has been communicated and option was 
given to the workmen, it does not in out 
opinion matter. at what stage tho coiD’ 
munication . was made to the labour. 
Under the circumstances, it is idle for rfte 
management to contend either that tho 
appellant is not bound to comply tvith 
the Cabinet decision or that the worlonen 
are not cntilled to make any claim on 
the basis of,that decision. 

^ 29. That leaves us xvith the alfema- 
tivc contention, raised by the manage-j 
ment. that production bonus scheme was 
introduced with the consent and approval 
of Ae Central Government and that on' 
its introduction the ex gratia payment ofi 
bonus stood eliminated. No doubt this! 
is the stand that has been taken in tho 
note attached by the appellant in its 
Circtilar letter dated September 9, 196a 
We have already adverted to that note 
in the earlier part of our judgment. No 
materials, whatsoever, have been placed 
by the appellant in support of this con- 
tention. The production bonus scheme 
ifcelf does not state that it is in lieu of 
oil *itheT ex gratia payments. There is no 
t^er of Government on record lo show 
that tho Circular letter of Decemher 21, 
1903 has been modiGed by the Govern- 
ment in any m.mncr whatsoever. The 
only madence relied on by the appellant 
in this connection was the statement of 
W. 7, Sliri Wa^cra. lie s.ays that 
after a consideration of all the relevant 
factors and in consultation and with tho 
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approval of the Central Government, a 
production bonus scheme was introduced 
by the appellant %vith effect from year 
1965-66 and that he was himself present 
at a meeting in the Ministry when a deci- 
sion was taken that the Corporation 
might introduce the production bonus 
scheme and that the workmen 
should be paid production bonus 
in addition to the bonus payable under 
the Bonus Act He further speaks to 
the fact that production bonus scheme 
replaced the ad hoc ex gratia bonus made 
in the past years. Excepting this bare 
statement in the oral evidence, no order 
of the Central Government to this effect 
or modifying its previous decision, has 
been placed before the Tribunal. Under 
those circumstances, the Tribunal was 
perfectly justified in holding that the ap- 
pellant has not established that on the 
introduction of the production bonus 
scheme, all payments of ex gratia bonus 
ceased. 

30. The striking down of sub-seo- 
fa'on (2) of Section 34 of the Bonus Act 
by this Court, has no effect, as rightly 
held by the Tribrmal, in recognising the 
claim of the workmen. When once it is 
established, as in this case, that the Cabi- 
net decision regarding ex gratia payment 
of bonus has been commuiucated to the 
workmen with an option to accept the 
said decision or the production bonus 
scheme and the labour wanted the Cabi- 
net decision to be implemented, it follows 
that the agreement, under Section 34 (3) 
of the said Act has come into effect and 
it is valid. Hence we are in agreement 
with the views expressed by the Tribu- 
nal that the ex gratia payments, claimed 
by the workmen, are saved by sub-sec- 
tion (3) of Section 34 of the Bonus Act. 

81. There was a feeble argument, at- 
tempted to be raised by Mr. Gokhale, 
ffiat the application- of the Cabinet deci- 
sion is conditional upon the maintenance 
of the level of performance of under- 
taking in individual cases. The Tribu- 
nal has held that the level of performance 
of workmen, in the years in question, 
has been maintained. In this connection 
among other matters, it has referred to 
a statement made in the April-May, 1966 
issue of the “FCI News”, a journal publi- 
shed by the appellant. This journal is 
issued after the year has come to an end 
and there is a statement to the effect 
that the Nangal Fertilizer factory has ex- 
ceeded the rewsed production targets 
fixed for Calcium Ammonium Nitrate 


(CAN) and Heavy Water and the said 
performance, despite the serious handi- 
cap suffered because of the severe power 
cuts enforced since November 1965, was 
commendable. We are satisfied that die 
finding recorded by the Tribunal, on this 
point, is justified. 

32. Once it is held, as we do, 
in agreement with the Tribunal, that the 
appellant was bound to implement the 
Circular of the Central Government, dated 
December 21, 1965, it follows that the 
appellant was bound to pay the ex gratia 
payment of bonus, as claimed by the 
workmen for the years in question and 
that the appellant is further not entitled 
to deduct die advance wages of 4 days 
paid for the year 1965-66. The decision 
of the Tribunal, on this aspect is correct 
and is affirmed. 

33. Before we take up the question 
regarding the wages for the strike period, 
it is necessary to give a clarification re- 
garding an observation made by the 
Tribunal regarding the production bonus 
scheme. While discussing the claim of 
the Union regarding ex gratia payment 
of bonus as per the Cabinet decision, the 
Tribunal has observed that the produc- 
tion bonus scheme introduced hy the 
appellant is in addition to the ex gratia 
payment which the workmen are entitled 
to. We do not express any opmion re- 
garding the correctness or otherwise of 
this view of the Tribunal, excepting to 
state that the opinion expressed by the 
Tribimal was uncalled for and outside 
the scope of the reference. 

84. This leaves us with the question 
of the claim of labom for wages for the 
strike period from October 17 to Octo- 
ber 31, 1966. The Tribimal has held 
that the strike was both legal and justi- 
fied and it has awarded the workmen 
half the wages for that period. This 
finding of the Tribunal is attacked on 
behalf of the appellant by Mr. Gokhale. 
The learned counsel did not urge that 
the strike was illegal, but on the other 
hand he pressed before us that the strike 
was thoroughly imjustified and the find- 
ing of the Tribun^ was contrary to the 
evidence on record and also perverse. 
The counsel urged that various items of 
evidence which have a very vital bear- 
ing on a consideration of this question 
had not been adverted to at all by the 
Tribunal- On the other hand, Mr. Sen, 
learned counsel for the Union, pointed 
out that the Union made various attempts 
for having its claim regarding bonus ami- 
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day, 'and then return to Delhi and report 
fithe reaction of the workmen regarding 
■the proposals discussed during the nego- 
tiations. But, instead of keeping this 
promise the representatives of workmen 
addressed a public meeting on the even- 
ing of October 16, 1966 and incited the 
workmen to strike work from October 17, 
1966. The strike was actually commenc- 
ed from October 17. Mr. Wadehra also 
stated that a telegram from the Secre- 
tary of the Labour Ministry inviting all 
the parties to attend the conciliation 
meeting at Chandigarh on October 17, 
1966 was received but the labour did not 
care to attend that meeting. 

39. We have referred to some of the 
incidents which have taken place prior 
to October 17, 1966 only to show the 
attitude that the labour was adopting in 
respect of their demands. There is a 
further circumstance that a telegram, 
dated October 13, 1966 had been sent by 
the Labour Co mmis sioner fixing concilia- 
tion proceedings for October 17, 1966, at 
Chandigarh and a telegram was also sent 
by Shii Vidhyalankar, who was represent- 
ing the worbnen, to the Union President 
requesting him to stay the strike for a 
day. So far as the telegram stated to 
have been sent by Shii Vidhyalankar, 
the receipt of the same is admitted, but 
the Union is not prepared to accept the 
receipt of the telegram, dated October 
13, 1966 stated to have been sent by the 
LAour Commissioner. We will present- 
ly show that the plea of the Union in 
this regard cannot be accepted because 
there is sufficient evidence on record to 
show that the telegram had been sent 
by the Labour Commissioner and must 
have been received by the President of 
the Union. 

40. We have already referred to the 
statement of Shii Wadehra about the re- 
ceipt by the management of the said 
telegram fixing conciliation proceedings 
for October 17, 1986, The telegram is 
Exhibit RW3/1 which is dated October 
18, 1966 and sent from Chandigarh. The 
telegram is sent to the appellant and to 
the Union. The Labour Commissioner 
requests the attendance of the parties to 
the conciliation meeting on October 17, 
at 11 a. m. 

41. Exhibit R. W. 14 is a letter dated 
October 13, 1966 sent by the Labour 
Commissioner to the appellant and the 
unions concerned containing a copy of 
the telegram sent by him on that date 


regarding the concfliation proceedings 
being fixed on October 17, at Chani'garh 
and requesting the parties to appear be- 
fore hfin. That the said telegram and 
letter have been sent is proved by the 
evidence of R. W. 1 who is an Assistant 
in the Labour Commissioners Office at 
Chandigarh and who has produced the 
necessary file pertaining to the same. 
That the telegram sent by the Labour 
Commissioner has been delivered is also 
proved by R. W. 3 who has produced 
the delivery sheets in respect of ihe tele- 
gr^. Relying upon these circumstances 
quite naturally, hfr. Gokhale strenuously 
urged that the receipt of the telegram 
issued by the Labour Commissioner is 
purposely denied by the Union to pro- 
fess ignorance about the conciliation pro- 
ceedings being taken up on October 17, 
1966, because the Union was in no mood 
to participate in those proceedings. 

42. Mr. Sen, no doubt relied upon 
the evidence of the workmens witness 
No. 3, Shri Ramthirtha, President of the 
Union, that no telegram was received 
from the Labour Commissioner regarding 
conciliation proceedings to take place on 
October 17, 1966, but this witness him- 
self accepts that the telegram sent by 
Mr. Vidhyalankar was received by him. 
We are inclined to accept the contention 
of Mr. Gokhale that the denial by the 
Union of the receipt of the telegram 
sent by the Labour Commissioner cannot 
be accepted, 

43. Mr. Gokbale, learned counsel, re- 
ferred us to the decision of this Court 
in The Management of Chandramalai 
Estate, Emakulam v. Its Workmen, 1960- 
8 SCR 451 = (AIR 1960 SC 902) and 
particularly to the following observations 
at p, 455 (of SCR) = (at p. 904 of AIR). 

‘While on the one hand it has to be 
remembered that strike is a legitimate 
and sometimes tmavoidable weapon in 
the hands of labour it is equally impor- 
tant to remember that indiscriminate and 
hasty use of this weapon should not be 
encouraged. It will not be right for 
labour to think that for any land of 
demand a strike can be commenced with 
impunity without exhausting reasonable 
avenues for peaceful achievement of tlieir 
objects. There may be cases where the 
demand is of such an urgent, and serious 
nature that it would not be reasonable 
to expect labour to wait till after asking 
the Government to make a reference. In 
such cases, strike even before such a le- 
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quest has been made may well be justi- 
fied.- 

Mr. Coklialc urged that there was abso- 
lutely no urgency in tlie case before us 
because tlie management was prepared 
to pay the bonus as admitted by them 
end the contorversy was really regard- 
ing the additional ex gratia payment 
Further, counsel pointed out tliat the 
Condliatlon Ofliccr had not made any 
report about conciliation having failed and 
In fact the telegram sent by the Labour 
Commissioner as late as October 13, 1900 
clearly slio%vcd that he was still continu- 
ing Uie proceedings. Counsel also point- 
ed out tliat after ha^'i^g separated from 
l !)0 Delhi meeting on October 15, 19(50, 

K lsing to consider the jiroposals put 
c it by the management and com- 
municate the same to the management, 
the leaders of the workmen incited them 
to go on strike at the meeting held tbo 
very next day and actually llic strike it- 
self commenced from Octol)cr 17, 19C0. 
Ko doubt Mr. Sen. learned counsel, 
pointed out that there svas nothing for 
the manacement to consider in their 
meeting the demands of the workmen, 
because the Cabinet decision was ss-cU 
lmovs*n. He also urged (hat the «wk- 
mcn obviously felt that the management 
was not adopting a reasonalilc altitudo 
and hence they resorted to a strike wWdj 
was |uslifie<l under the drcumstances. 


41. We may also indicate that thcro 
Is evidence, let in by tlic management, to 
show that during tlie strike period and 
e%-en prior to that, soTral of die work- 
men resorted to s-iolence and other acts 
of indecency. Evidence lias also been 
let In to show tliat tlie workmen continu- 
ed the strike even after a noliGcallon, 
dated October 31. 19G0 was issued by 
Uic President of Indi.i prohilitting tho 
strike and requiring tlio workers to re- 
port for duty. We do not propose to 
dwell on these matters, Iiecanso we h-avo 
only to consider the liistificatlon or otlier- 
srisf* of the strike from Octe^er 17, to 
Ortober 31. 1900. 


43. Tho manac^ement svaj prepaird 
to pay at all times tlie Iierms as per t!»o 
Rcums Act. The\- liad also announc^ oo 
0. 1900 the intnvhiction of 
die pnvhsctfon bomts scheme. Thev were 
actively taking part in the rondliifion 
prwwh'ngs. Tlic appellant bIw made 
•o the Utti^n crrt.ain proposals on CMo. 

*be cnnfmmce beld al 
‘^*'’1 wUeJj *pmpos.ils' file repres/--'*-*. 
ol Uso workinm promised to tlite^r si 


with the workmen and give a reply to 
the appellant. But, on October 16, 13GS, 
at a meeting of tlie workmen, they wwe 
indted to go on strike. The receipt cf 
the telegram of October 13, 19CG of the 
Labour Commissioner, fixing October 17, 
190G for furtlicr discussions and invitia? 
the Union and llio management to attend 
the meeting, is falsely denied by the 
Union. Tlic receipt ol Sri Vidhyalankar* 
telegram requesting the Union to nut eff 

g oing on strike by one day Is namlttcd 
y tlie President of tlie Union, but that 
request was not complied wlUi by the 
workmen. Sri Vidbyalankir, it must be 
remembered, was representing the work- 
men in certain conciliation meetings. AD 
tlicsc circumstances clearly show that llie 
demand of the Union regarding ci gratia 
bonus cannot bo considered to be of aa 
‘urgent and serious nature’. Tlicy also 
show that tho laundiing of the strike 
was iin|iistlfied. It therefore follows Uiat 
tlie workmen are not entitled to any 
wages for the period of the strike dr- 
from Octolicr 17 to Octdicr 31, 1000. To 
this extent the nwnnl of the Industrial 
Triljunal will have to be set aside. 

46. In tho result, we set aside ^ 
award of llic Industrtil Tribunal In »o 
far as It directs tho appellant to pay the 
workmen half tlie wages for tlie strike 
period from October 17 to October 31, 
1^. and, to that cxtwil, tho opfw^ h 
allowed. In other respects Ujo appeal 
will stond dismissed. As the appellant 
has failed ou tlic suhstanb’al question, it 
will pay the costs of llio respondent-work- 
men. 

Appeal partly 
allowed. 
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Industrial Disputes Act (1947), S. 2 (rr). 
Third Sch. Item 1 — Wages — Fair 
wages — Fixation of — Considerations 

— Central Wage Board for Jute industry 

— Held Board had not followed the es- 
sential pre-requisites of deciding wage 
structure. 

So far as fair wage is concerned, while 
the lower limit must obviously be the 
minimum wage, the upper limit is equally 
said to be what may broadly be called 
the 'capacity of the industry to pay’. The 
capacity of tire industry to pay should 
be gauged on an industry-cum-region 
basis, after taking a fair cross-section of 
that industry and in a given case it may 
be even permissible to divide the industry 
into appropriate classes and then de^ 
\vith the capacity of die industry to pay 
class-wise. AIR 1958 SC 578 and AIR 
1963 SC 1327 and AIR 1964 SC 489, Rel. 
on. (Para 9) 

There is an obligation on the Wage 
Board to follow correctly and apply the 
principles laid down by the Supreme 
Comrt in the matter of fixation of wages 
and dearness allowance. As the Wage 
Board was fixing a fair wage for the 
entire jute industr)' it may not have been 
strictly necessary to consider the financial 
capacity of each individual unit. But 
the requirement of considering the capa- 
city of each individual imit to pay may 
not become necessary if the industry is 
divided into different classes. Even if 
the industry is divided into different 
classes it will still be necessary to consi- 
der the capacity of the respective classes 
to bear the bmden imposed on them. 
For this purpose a cross-section of these 
respective classes may have to be taken 
for careful consideration for deciding 
what burden the class considered as a 
whole can bear. 

IVhere no attempt had been made by 
the Wage Board to divide the industry 
into classes, no cross-section of such 
classes had been taken for investigation 
to decide what burden the units in each 
class could bear, the approach of the 
Wage Board to determine uniform wage 
scales for the entire industry suffered 
from an inherent weakness. Conditions, 
such as easy access to raw materials, 
transport, nearness of markets for dis- 
posal of the manufactured product, avail- 
ability of labour, the type of market 
whether witliin or outside the country 
for which the manufactured articles were 
intended and diverse other factors must 
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vary from region to region. Likewise, 
econonuc conditions affecting the consu- 
mer prices must differ from region to 
region, depending largely upon whether 
a particular region was self-sufficient or 
not in the elemental needs of its citizens 
and these in turn were bound to affect 
living standards. It would therefore be 
too artificial and unrealistic an approach 
to be oblivious of these differences and 
to attempt to group together all establish- 
ments and factories and device common 
wage-scales apph'cable to all of them dis- 
regarding the peculiar features of the 
industry in a particular region. Instead 
of attaining harmony there would as a 
result arise inevitably a feeling of discri- 
mination. It would be enough to take 
a representative cross-section of the 
industry for assessment; the cross-section 
to be a truly representative one and cap- 
able of giving a true picture of the condi- 
tions of both the industry and labour 
must be one from each region where 
establishments of the industr)' in ques- 
tion are situate. Where what the Wage 
Board, however, did was that instead of 
proceeding region-wise and selecting a 
representative cross-section from each 
region, it selected 20 mills from West 
Bengal and clubbed them with 9 report- 
ing mills from the rest of the regions, viz., 
Bihar, U. P., Madhya Pradesh and Andhra 
Pradesh where a few mills were scatter- 
ed and considered these 29 mills as re- 
presenting a cross-section of the indus- 
try, these mills so clubbed together could 
not truly reflect the economic and other 
condib’ons prevailing in the mills in dif- 
ferent regions with their peculiar pro- 
blems and differing conditions. That is 
not a proper approach and is bound to 
result in injustice especially in view of the 
peculiar feature of the jute industry that 
it was predominently concentrated in 
West Bengal and was export-oriented. 
Besides, the jute industry in the other 
regions suffered from a distinct disad- 
vantage as the raw materials had to be 
transported from a distance at consider- 
able cost. Another difficulty in accept- 
ing the Wage Board’s recommendations 
would arise where the Board equated 
the cotton textile industry in West Bengal 
ivith tlie jute industry there and finding 
tlie wage-scales in the jute industry lower 
than those in the cotton textile industry, 
raised the scales in the jute industry so 
as to bring them to the level of the cotton 
textile industry and having so done the 
next step whiA it took was to raise also 
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*%Vliether the demand of A© 
men in Sri Bajrang Jute Mills, L^ted, 
Guntur, for implementation of the re- 


the wage-scales in mills outside 
Bengal to bring them in line with the 
scales proposed by it for the mill s in 
West Bengal. This meant that the Bo^ 
gave a go-by to the weU establish^ 
principle of industry-cum-reraon consis- 
tendy applied by Industrie Tribunals 
whenc^'e^ wage-scales had to be deter- 
mined. The Board ought to have sdecl- 
ed comparable units from each of the 
regions where the jute mills were situate 
and after their examination arrive at 
common wage-scales for each of those 
regions instead of grouping together 20 
mills from West Bengal and 9 mills from 
the other regions and treating them as 
constituting a cross-section representing 
the industry. (Paras 8, 36 to 42, 44) 

Cases Referred: Clironological Paras 

(1961) AIR 1964 SG 489 (V 51) = 

(19&1) 1 SCR 362, Greaves Colton 
and Co. v. Their Workmen 0 

(1963) AIR 1963 SC 1327 (V 50) = 

(1963) Supp 2 SCR 10, French 
Motor Car Co- Ltd. v. The 
Worlmcn ® 

(1938) AIR 1938 SG 578 (V 45) = 

1939 SCR 12, Egress Newspaper 
(Private) Ltd. v. Union of India 


Mr. M. K. Ramamurthl. Mrs. Shyamala 
Pannu and Vineat Kumar. Advocates, for 
Appellants; M/s. K. Srinivasamutlhy, 
Naunit Lai and D. P. Singh, Advocates, 
for Respondents. 

The following Judgment of the Court 
was delivered by 

VATDTALINGAM, J.t The workmen of 
Shri Bajrang Jute Mills Ltd., in this ap- 
peal by special leave, attack the correct- 
ness of the award dated May 29, 1963 
of the Industrial Tribunal, Andhra Pra- 
desh. Hyderabad, I. D. No. 12 of 1904, 
by which it held that the demand of the 
workmen for implementation of the rc- 
commendalious of the Central Wage 
Board for Julo Industry (hereinafter re- 
ferred to as the Wage Board), ^vas not 
justified. 

2. In \-iew of the fact that the res- 
pondent-management declined to accede 
to the demand of llie appellants to pay 
wages in accordance \rilh the recommen- 
dations of tlie Wage Board, the State of 
Andhra Pradesh, by its order dated 
March 21, 1991, referred for adjudication 
to lljo Industrial Tribunal, Hyderabad, 
the foUwine question: 


9 

80, 33 


commendations of the Cent^ 

Board for Jute Industry is justified, and 
if so, to what extent?* 

3. The Wage Board was constitute 
by the Central Government for determm' 
ing, among other matters, a wage |tra> 
ture, based on the principles or 
wages payable in the jute industry. The 
Wage Board consisted of a Chairman, 
two independent Members, two Members 
representing the employers and two 
Members representing the workers. It 
may bo noted that the Members repre- 
senting the industry and labour were not 
ebosen by the representative bodies oi 
the industry or tlie labour but were 
appointed by Government. In fac^ 
ncitlier the industry nor the labour baa 
any voice in the {moice by tlie Govern- 
ment of any of the members of the Wage 
Board. The Wage Board submitted its 
report to the Government, making re- 
commendations about the w’agc structure 
and laying down principles for awarding 
bonus for the year 1962-C3 and the sub- 
sequent years. 

S-A. It appears from the Wage Board’s 
report that,’ at the very outset, tljo Wage 
Board selected 20 mills from West Ben- 
•gal and 9 reporting mills from outside 
West Bengal wliicli it considered to form 
a representative cross-section of the in- 
dustw for a detailed study. The Wage 
Board took into account the financi.d 
posiUon of the said min'; and also col- 
lected other data and information not 
only from the mills concerned but also 
from other quarters. The Wage Bo:^ 
look into account the growth of paid- 
up capital, gross block depreciation, pn> 
fits made and dividends p.'dd by the mills 
and other allied matters and came to tlie 
conclusion that the Industry's position 
was satisfactory and its futuro was bright 
The Wage Board was not required to fix 
a wago structure on the peculiar fin.on- 
cial position of any particular unit, al* 
lliough it was bound to take a fair cross- 
section of the industry represented by 
units reflecting the geneim condilfoas 
prevailing in the indushry as a whole. The 
wage Board also considered the princi- 
ples for determination of bonus and re- 
commended pajTnent of bonus for ih© 
year 1963 on the basis of the basic waces 
drawn by the worker for tho year 19C2. 
It also recommended that for future years 
tho bonus s%-as to bo paid according to 
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the wages dra'Wii in the preceding year. 
It further recommended certain rules for 
determination of the quantum of bonus. 
According to the appellants, the respon- 
dent was bound to implement the recom- 
mendations of the Wage Board in aU res- 
pects and its refusal to do so was illegal 
and imiustified. 

4. The respondent pleaded that tlie 
recommendations of the Wage Board 
could not be implemented as the MiU 
had no financial capacity to bear the bur- 
den of the wage scales recommended by 
the Wage Board, The respondent made 
an attempt to implement the Wage 
Board’s recommendations to some extent 
at least, prowded the labour agreed for 
revision of work loads, but the labour 
was not willing for such revision. It was 
further stated that the respondent com- 
pany, though started in 1907, had been 
running at a loss for a mnnber of years 
and its loom-strength was only 120. The 
mill was located at Grmtur, which is not 
a jute-growing area, and in consequence 
almost all raw materials had to be brought 
from Vijayanagaram, in Visalrhapatnam 
District, and from Calcutta. As tlie raw 
materials and other products had to be 
brought from outside, it involved the 
mill in considerable expense due to 
freight charges etc. The products manu- 
factmred in the mill were only cement 
bags and twine and cement companies 
were its only customers. The company 
had furnished replies to the questionnaire 
issued by the Wage Board and had made 
it clear that the wages paid by it were 
reasonable and it could not bear any ad- 
ditional burden in that regard. Even 
the interim relief, recommended by the 
Wage Board, was implemented wdtlr con- 
siderable difficulty though it involved 
the company in an additional revenue 
expenditure I of Rs. 1,53,000/- a year. 

5. The Wage Board’s recommenda- 
tions fixed the wage scales, dearness 
allowance etc., for all the employees 
worldng in all the jute mills situated in 
the country, irrespective of the financial 
position of indiw'dual mills. If the re- 
commendations of the Wage Board were 
to be implemented the company would 
be put to further expenditure of Rupees 
2,75,885.60 in the first year, Rs. 3.25 
lakhs in the second year and Rs. 3.75 
lakhs in the third year in addition to the 
existing wage bill which the company 
had to meet. Tlie company has been 
maldng only negligible profits and it 
could not pay any dividend on its equity 
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shares for nearly 7 years. Its reserves 
also have been dwindling. The financial 
position of the company, therefore, is 
such that it is impossible for it to bear 
the burden of the additional wage struc- 
ture, dearness allowance etc., as recom- 
mended by the Wage Board. The com- 
pany further pleaded that the Wage 
Board committed a serious mistake 
when it compared the financial position 
of the respondent along with two other 
large mills in the Andhra area viz., 
Nelhmarla and Chittavalasa Jute Mills. 
Further the wage scales fixed by the 
Wage Board are on the basis of the 
position occupied by big Jute mills in 
West Bengal, haiung upto 2,561 looms and 
13,580 spindles. The Wage Board did 
not attempt to make any distinction be- 
tween small and uneconomic mills and 
large mfUs, nor was any classification 
made in that manner. 

6. Regarding payment of bonus, the 
company pleaded that this was co%'ered 
by a settlement and the workmen were 
not entitled to the same in view of the 
financial position of the company and as 
there was no available sinplus. The 
wage structure, dearness allowance etc,, 
fixed by the Wage Board were not in ac- 
cordance with the principles laid doxvn 
by this Court in several decisions. Ac- 
cording to the decisions of this Courts 
no fair wage can be fixed unless the unit 
in question has the financial capacity to 
meet the additional burden; and, in fix- 
ing the wage scale and dearness allow- 
ance, the principle of industry-cum-region 
has to be applied. Small and struggling 
imits should not be compared with large, 
flourishing concerns. The extent of busi- 
ness carried on by them, the labour force, 
the capital invested, quantmn of resen^es, 
dividends declared and profits made, 
have all to be taken into account to see 
whether the units could be compared for 
wage fixation. All these circumstances 
have not been given due weight and 
consideration by the Wage Board. The 
respondent mfil has only 120 looms and 
it has been compared with not only tire 
very big mills in West Bengal but also 
with the Nellimarla and Chittavalasa Jute 
Mills which have 500 and 316 looms res- 
pectively. No classification was made 
by the Wage Board of the various jute 
mfils as large, medium and small units; 
and in prescribing uniform scales for all 
t5q)es of units no distinction has been 
made between economic and uneconomic 
units. Small and struggling um'ts have p, 
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been treated in the same way as large 
and prosperous units. Finally, the res- 
pondents pleaded that in view of the cir- 
cumstances indicated above, the Wage 
Board’s recommendations could not be 
implemented by it and the labours 
claims, cm the basis of the Wage Board’s 
recommendations, were not justified. 

7. The Industrial Tribunal, in its 
award under attack, accepted the pleas 
taken by the management. While re- 
cognising the fact that the Wage Board’s 
recommendations were made, after col- 
lecting considerable data, the Tribunal 
was of the view that the Wage Board 
committed an error in comparing the res- 
pondent mill with other big mills, not 
only in Andhra Pradesh but also outside 
that State. The Tribunal was also of the 
view that the principles laid down by 
this Court that the fixation of wage scales 
should be on an Industry-cum-region 
basis and that small urUts should not be 
compared with large and flourishmg con- 
cerns, were not given due regard by tho 
Wage Board. On the materials placed 
before it, the Tribunal ac«^tcd the claim 
of the respondent that it was a small 
concern considered from any point of 
view, viz., of looms, paid up capital, r^ 
serves, or the profits. In respect of the 
capacity to pay, the Tribunal was of tho 
view that the Wage Board had not ap- 
proached the question in the light of the 
principles laid do%vn by this Court. The 
Tribunal came to tho conclusion th.nt tho 
resirondcnt, which is a fairly small unit, 
has not the financial capacity to adopt the 
wage-structure fixed by the Wage Board. 
The Tribunal accepted the cl.iim of the res- 
pondent regarding the additional finan- 
cial burden it would have to bear, even 
according to the phased programme fixed 
by the W.a\!,e Board and has held that 
thf* finandal position of the company 
is such that it cannot bear this burden. 
Tlie Tribiin.al also came to the conclu- 
sion that as the Wage Board has devis- 
ing a fair-wage, the capacity- of the parti- 
cular industry to bear the additional 
bimlen — which is one of tbs essential 
circumstances to he talen into considera- 
tion — has not hecn t.alen into account 
On the other hand, all jute mills, wherever 
situate, big or small, prosperous or 
stnigcling, economic or uneconomic, have 
all b‘’rn treated alike and a uniform 
wage structure applicable to all mi^ 
has been fixed. There has been no 
attemut at classification of small and im- 
economlc mills for the purpose of finding 


out their financial capacity. Tin 
Tribimal finally came to the conclusioa 
ths^ the demand of the workmen for 
implementation of the recommendationi 
of the Wage Board was not. justified. 

8. The same stands, taken before lit 
Tribunal by the management and th» 
workmen as mentioned earlier, hatt 
been reiterated before us by Mr. M. K, 
Ramamurthy, learned counsel for fbi 
Union, attacking the award and K. 
Srinivasamurthy, learned counsel for its 
management, in support of the award. 
Bcfjrc v/e refer to the circumstances 
under which the Wage Board was con- 
stituted, as well as the approach mada 
by it in the Ciatioa of wage-scales and 
other matters, it is necessary to refer to 
the principles laid down by this Court 
in that regard and to examine whether the 
Wage Board has properly applied those 
principles. Mr. Bamamurthy, learned 
counsel for the appellant, has accepted 
the position tliat there is an obligation 
on the Waco Board to follow corredly 
and apply the principles laid down by 
this Court in the matter of fixation of 
wages and dearness allowance. But bis 
contention is that tho Wage Board iasJ 
in its recommendations, followed thosa' 
principles. 

0. In Express Newspapers fPrivale) 
Ltd. V. Union of India, 1939 SCR 12 « 
(AfB 1058 SC 578) tliis Court has 
elaborately considered the concept of (i) 
living wage; (ii) fair wage; and (iiO mini- 
mum wage, as well as the macliincry for 
fixation of wages, adopted in various 
countries. So it is not necessary to cover 
the ground over again. So far as fair 
wage is concerned, this Court has stated 
that while the lower limit must obviously 
be tho minimum wage, the upper limit 
fs equally said to be what m.iy bro.idly 
be called the ‘capacity of the. industry 
to pay'. It has further been stated that 
tlftit canacity of the industry to pay 
should DO gauged on an inefustry-cum- 
region basis, after taking a fair cross-sec- 
tion of that industry and that in a given 
case it may be even permissible to divide 
tho fndaslrv into appropriate cl.as.se5 and 
then deal with the capacity of the indus- 
try to pay class-wise. Tlifs Court fur- 
ti^ laid down the principles in that re- 
gard as follows, at p. 02 (of SCR) « (at 
p. 603 of AIB): 

“ibe principles which emerge from the 
above discussion arc: 
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(1) that in the fixation of rates of 
wages which include %vithin its compass 
the fixation of scales of wages also, the 
capacity of the industry to pay is one 
of the essential circumstances to be taken 
into consideration except in cases of bare 
subsistence or minimum wage where the 
employer is bound to pay the same ir- 
respective of such capacity; 

(2) that the capacity of the industr}'^ to 
■pay is to be considered on an industry- 
cum-region basis after taking a fair cross- 
section of the industry; and 

(3) that the proper measure for gaug- 
ing the capacity of the industry to pay 
should take into account the elasticity of 
demand for the product, the possibility 
of tightening up the organisation so that 
the industry could pay higher wages 
without difficulty and the possibility of 
increase in the efficiency of the lowest 
paid workers resulting in increase in 
production considered in conjimction 
with the elasticity of demand for the 
product — no doubt against the ultimate 
background that the burden of the in- 
creased rate should not be such as to 
drive the employer out of business.” 

The discussion on the question of capa- 
city of an industry to pay is wound up 
at p, 191 (of SCR) = (at p. 642 of AIR) 
with the following observations: 

“Industrial adjudication is familiar 
with the method which is usually adopt- 
ed to determine the capacity of the em- 
ployer to pay the burden sought to be 
imposed on him. If the industry is diwd- 
ed into different classes, it may not be 
necessary to consider the capacity of each 
individual unit to pay but it would cer- 
tainly be necessary to consider the capa- 
city of the respective classes to bear the 
bturden imposed on them. A cross-sec- 
tion of these respective classes may have 
to be taken for careful examination and 
all relevant factors may have to be borne 
in mind in deciding what burden the 
class considered as a whole can bear. If 
possible, an attempt can also be made, 
and is often made, to project the burden 
of the wage structme into two or three 
Succeeding years and determine how it 
affects the. financial position of the em- 
ployer.” 

In French Motor Car Co., Ltd. v. Work- 
men, (1963) Supp 2 SCR 16 = (AIR 1963 
SC 1327) this Court observed at p. 20 (of 
SCR) = (at p. 1329 of AIR): 

“It is now well settled that the princi- 
ple of industry-cum-region has to be ap- 
plied by an industrial court, when it pio- 
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ceeds to consider questions like wage 
structure, dearness ^owance and similar 
conditions of service. La applying that 
principle industrial courts have to com- 
pare wage scales prevailing in similar 
concerns in the region rvith which it is 
dealing, and generally spealdng similar 
concerns would be those in the same line 
of business as the concern with respect 
to which the dispute is under considera- 
tion. Further, even in the same line of 
business, it would not be proper to com- 
pare (for example) a small struggling con- 
cern with a large flomishing concern.” 

The principle that the basis of fixation 
of wages and dearness allowance is in- 
dustry-cum-region was reiterated in 
Greaves Cotton and Co. v. Their Work- 
men, (1964) 1 SCR 862 = (AIR 1964 SC 
489). 

10. According to Mr. Ramamurthy, 
the learned counsel for the appellant, 
the principles laid down by die decisions, 
referred to above have been borne in 
mind by the Wage Board when it fixed 
the wage structure and dearness allow- 
ance. Learned counsel also urged that 
when a wage structme was fixed for the 
industry as such, it is not necessary that 
the capacity of individual units should 
also be considered and that on the other 
hand it would be enough if a fair cross- 
section of the industry was taken into 
account for this purpose as was done by 
the Wage Board in the present case. 

11. On the other hand, according to 
Mr. Srinivasamurthy, the learned counsel 
for the management, inasmuch as a fair 
wage was being fixed, the wage Board 
was bound to apply the principle of in- 
dustry-cum-region in fixing the wage 
structure and dearness allowance and the 
Wage Board has committed an error in 
not classifying the various units as large, 
medium and small xmits and prescribing 
different scales for different types of 
um’ts. 

12. We shall now proceed to consi- 
der the circmnstances trader which the 
Wage Board was constituted, its compo- 
sition and the approach made by it in 
fixing the wage structure and dearness 
allowance. 

18. In Chapter XXtTL, paragraph 
25, of the Second Five Year Plan of the 
Government of India, it is stated that 
statistics of industrial disputes show that 
wages and aUied matters are the major 
source of friction between employers and F 

i 
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workers and that an acceptable madii- 
nery for settling wage dis^tes will be 
one which gives the parties themselves a 
more responsible role in reaching deci- 
sions. It is further stated that an autho- 
rity like a tripartite wage board, consist- 
ing of equal representatives of employers 
and workers and an independent chair- 
man would probably ensure more ac- 
ceptable decisions and that such wage 
boards should bo constituted for indivi- 
dual industries in different areas. In 
pursuance of this recommendation, tho 
Government of India, by its Resolution 
No. \VB-5(l)/60 dated August 25, 1960, 
set up a Central Wage Board for Jute 
Industry. The Board consisted of a 
Chairman, two independent Members 
and two t.fembers representing employers 
and two Members representing employees. 
The terms of reference ol the Board 
were: 

“(a) to determine the categories of 
employees (manual, clerical, supervisory, 
etc.) who should be brought %^tlun the 
scope of the proposed wage fixation; 

(b) to work out a wage structure based 
on the principles of fair wages as set 
forth In the report of tho Committee on 
F^r Wages.* 

In evolving a wage structure, the Board 
was also required to take into account 
the needs or the industry in a develop- 
ing economy, the special features of the 
Jute industry as an c-xport industry, the 
requirements of soda! justice and the 
need for adjusting wage differentials in 
such a manner as to provide incentives 
to workers for advancing their skill. The 
Wage Board was also required, withhi 
two months from the date of ib starting 
work, to submit ib recommendations ro- 
garding the demands of Jaboiw in res- 
pect or interim relief, irending ib final 
report 

14. The Wage Board recommended to 
tho Central Government tho grant of 
interim relief of Rs. 2.55 from OctoW 1 
to December 31, 19G0 and Rs. 3.42 from 
January L 1901 in respect of all jute mills 
in India, excepting tho Katihar 
Juto Mill in respect of which tho 
interim reUef at the rale of Rs. 
3.42 was granted from September 1* 
19GL The Central Govemment accepted 
this recommendation, by ib Resolution 
No. WB-5{3V61 dated January 23, 1961 
and n^ested tijo juto mills to imple- 
ment the same as soon as possible. There 
is no controwrsy that the respondent 
tafll complied vrith this request thou^ 
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it involved the company in an additional 
expenditure of Rs. 1^3,000/-. This daia 
of the company has been accepted by 
the Industrial Tribunal. The Wage 
Board submitted to the Central Govern- 
ment on September 4, 1963 ib ftaal re- 
commendations dated August 31, 1961 
and recommended that the new wago 
structure should be given effect to from 
Tuly 1, 1963. The Central Government 
by its Resolution No. WB-5(16)/63 dated 
September 27, 1963 accepted the report 
and made a request to the employers, 
the workers and the State Governments 
to implement the same expeditioiuly. 
The st^dardised basic wages of varicras 
categories of workers of jute mills for a 
month of 26 days or 208 hours are speci- 
fied in Appendix JQ of the Report; and 
there is no controversy that the basic 
wag« of all categories of workers in the 
employ of the respondent jute mill is 
the same as the standardised basic wage 
contained in Appendix XI. But, there 
is a further recommendation that so far 
^ the appellant juto mill and another 
jute mill, VIZ., Sri Krishna Jute Mill, were 
cenccmcd, tho wage increase was to be 
on a phased basis. 

15. We may refer now to the various 
^eeb dealt with by the Wage Board 
in ib report. Chapter lU deals general- 
« I” PMa S.5 it ll 

stat^ that ttcro is na ovcnvhelmta!! con- 
centsatmn of Jute loclustiy in West Bengal 
and (mly a sprinkling of it is to bo found 
cbesvhere in India. It is niso noted that 
the loomage at tho Hmo of the report in 
svbolo of India stood at 72,916 looms, 
ihc re^Ms for tho heavy concentration 
ore stated 

fo bo facton like abundant supply of raw 
matmal, proximity of coal fielcb In Rani- 
^ge, nayigabmty of the Hooghly and 
tbc avaBahility of the required type of 
labour m tho neighbourhood. So far as 
Jute mflJs at other places in India are 
in para 3 6 of the Report ft 
fa slated that ^all juto mills havo come 
^ olber States, including Andlira 
rradesh but tho total loomage of aU 
mflfa oubide West Beng:3 fa only 
0 ^ 1 — looms, and the mills arc distiibut- 
ca in various places. 

1C. Appendix VII of tho Report con- 
a statement shmx-ing the mills 
number of looms and spindles 
fa tho whole of Indix So far as West 
B<fngal fa concerned, the total number 
of looms fa given os (53,383, fa Andhra 



1970 Workmen, Bajrang Jute Mills v, 

Pradesli as 1,072; in Bihar 1,059; Uttar 
Pradesh 891 and Madhya Pradesh 220. 
It wiU be noted from Appendix VII that 
in Andhra Pradesh there are two fairly 
big units, the Nellimarla and Chitavalsa 
having 316 and 500 looms respectively, 
whereas the respondent mill has only 120 
looms. We are particularly referring to 
this aspect because it is the grievance 
of the respondent that the Wage Board 
has compared it with the NeUimarla and 
Chitavalsa and other big units in West 
Bengal. A perusal of Appendix \TI 
shows that there are several jute mills 
having more than 1,000 looms and some 
having more than 2,000 looms, in West 
BengS. 

17. Chapter IV deals with the scope 
of enquiry. In para 4.1 it is stated that 
the Board's recommendations wiU. apply 
to all the jute mills then existing and 
also to those that might be started there- 
after, and a list of ah mills then in exis- 
tence is given in Appendix VII. 

18. Chapter V deals with minimum 
wages in the jute industry. In para 5.4, 
the Wage Board tabes note of tiie fact 
that the minimum wages in Nellimarla 
and Chitavalsa jute mills in Andhra Pra- 
desh are fotmd to be the highest in the 
jute industry. In para 5.26, the minimum 
wages in West Bengal Jute Mills from 
1948 and as obtaining from January 1, 
1961 have been referred to. Such mini- 
mum wages from January 1, 1961 includ- 
ing Rs. 3.42 granted as interim relief by 
the Wage Board and the dearness ahow- 
ance, are stated to be Rs. 75.59, comprised 
of basic wages of Rs. 34.67 + Rs. 3.43 
(interim relieQ + Rs. 32.50 (dearness al- 
lowance.) Regarding the jute mills in 
Andhra Pradesh, it is stated in para 5.35 
that Neillimarla and Chitavalsa Jute Mills 
were paying from January 1, 1961, the 
total emoluments of Rs. 81.21 per month 
to the lowest category of workers for 208 
worldng hours, inclusive of Rs, 3.42 inte- 
rim relief granted by the Wage Board, 

19. In para 5.38, it is stated that the 
respondent mill, from January 1, 1961, is 
paying total emoluments of Rs. 52.17 per 
month, comprised of Rs. 19.50 (basic) + 
Rs, 3.42 (interim relief) + Rs. 29.25 
(dearness allowance). The Jute mills in 
Bihar State, as will be seen from para 
5.43 were paying total monthly emolu- 
ments ranging from Rs. 69.98 to Rs, 70.59. 

20. Chapter "VT deals TOth the indus- 
try’s capacity to pay. In para 6.1 it is 
stated tiiat two matters which received 
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the highest consideration in the course 
of the deliberations of the Wage Board 
^vere the needs of the workers and the 
capacity of the industry to pay those 
needs. It is further stated that con- 
sequence of a fair wage upon the em- 
ployer or the capacity of the industry 
to maintain production efficiently, have 
■received the special attention of the 
Wage Board, In para 6.8, reference is 
made to the Fair-Wages Committee’s 
Report that in determining the capacity 
of the industry to pay, it is wrong to 
take the capacity of a particular unit or 
the capacity of the entire industry in the 
country and that the practical method is 
to t^e a fair cross-section of the Jute 
industry. In this connection the Wage 
Board refers to the claims advanced by 
the workers and the industry. The 
workers appear to have suggested the 
names of in^ which were well establish- 
ed and whose financial position was 
never in doubt, whereas the industry 
tuged that the capacity of the weaker and 
marginal units should not be ignored as 
the wages that are to be fixed by the 
Wage Board should be such as could be 
paid without difficulty by all units of the 
industry. 

21. In para 6.9 it is stated that the 
Wage Board was of the view that the 
only proper and practical method was to 
take a cross-section of the industry which 
could be considered as fair in its view. 
Accordingly, twenty jute mills in West 
Bengal were selected by it as represent- 
ing a fair cross-section of the industry in 
that region. The Wage Board also decid- 
ed to make a census survey of 9 report- 
ing nulls outside the West Bengal region. 
Accordingly it selected all the three in 
Andhra Pradesh, rivo in Bihar, three in 
Uttar Pradesh and one in Madhya Pra- 
desh. A list of the jute mills in West 
Bengal and outside West Bengal region 
considered as forming a representative 
cross-section of the jute miUs is given in 
Annexure A to the Report. So far as 
Andhra Pradesh is concerned, all the 
three mills situate in the State have been 
taken into account, being Nellimarla, 
Chitavalsa and the respondent. The 
Wage Board then considers the capital 
formation, bonus issue, total paid up 
capital, reserves and surplus, percentage 
of ilividend declared profits made; but; 
under each of these heads, the Wage 
Board grouped together all the mills in 
West Bengal, Andhra Pradesh, Bihar, 
Uttar Pradesh and Madhya Pradesh. f 

I 
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22. In para 6.44, the Wage Board ex- 
presses the view that it would be possible 
for the industry to bear the extra bui^en 
arising from the ne^v wage structure re* 
commended by it without much difficulty 
and without affecting the economy of the 
industry Aversely. 

23. In Chapter VII the Wage Board 
considers the principles by which the Tri- 
bunals and other wage-fixing authorities 
were guided in fixation of wages in West 
BengaJ and outside that State. In para 
7.19 the Wage Board proceeds to slate 
that it has to devise a fair wage struc- 
ture. It refers to the report of the Com- 
mittee on Fair Wages that with regard to 
a fair wage, the Io^ver limit must ob- 
viously be the minimum wage and the 
upper limit is equally set by what may 
broadly be called the capacity of the in- 
dustry to pay. In para 7.25 the Wage 
Board refers to the claim of the workers 
that the minimum wages at Calcutta, at 
prices prevailing in 1903 should be Ilupces 
125/- and that the minimum wage at 
Kanpur, In Uttar Pradesh, shcniid be 
lis. 140/- per month; while, on tlie othet 
hand, Indian Jute Mills Assodatioo 
appean to have rressed that the then 
existing wages in the jute industry for oil 
categories of workers were fair. 


24. In Para IM the Wage Board 
refers to the fact that the wages in the 
jute industry had not kept pace %vilh 
wages in cotton textile ana engineering 
industries .in West Bengal, as would be 
seen from the fact that in 1359, while in 
the jute industry the minimum wages had 
gone up by 40% over the 19-10 wages It 
had gone up in cotton textile and 
engineering industries by 83.71% and 
. 7750% re^wctively. It further notes the 
fact that the minimum wages in cotton 
textile mills in West Bengal on April 1, 
1963 were Rs. 8350 and in the engineer- 
ing industry Rs. 82/- per month. lb© 
other hand, the wages in the jute indus- 
try on April 1, 1963 were Rs. 7059. On 
this reasoning the Wage Board comes to 
the conclusion in para 755 that there was 
a prima fade case for increase in Iho 
wages of the jute workers. The Wage 
Board expresses the opinion that the con- 
cent of the paying capudty of the Juto 
industry is not the same as it is genei^ly 
tmderstood in the case of other Indus- 
tries, la view of the fact that the jute 
Industry Is prindpally an eiport-orierrtcd 
fficlustry, depending upon the BuctuaUng 
foreign markets. 


25. In para 7.40 the Wage Board 
states that in fixing the wage structure 
for the jute industry it has taken into con- 
sideration the prevailing wage structure 
in the cotton textile industty and the 
engineering industry in West Bengal It 
has noted that in West Bengal, as oa 
April 1, 1963, the minimum wage in the 
cotton textile industry was Rs. 8-i.lO per 
month and in engineering industry 
Rs. 82/- per month. As in the opinion of 
Oie Wage Board there is a gre^ simila- 
rity in the nature and condition of wrk 
between cotton textile industry and Juto 
industry, in para 7.43 it decides to de- 
vise a wage structure in the jute industry 
keeping in view the pattern of wages 
existing in the cotton textile industry in 
West Bengal 

2C. Regarding dearness allowance, the 
Wage Board in para 7.44 decides to in- 
troduce a system of variable dearness al- 
lowance linked with the consumer price 
Index. 

27. In para 7.45 the Wage Board 
refers to the special representations made 
by the jute mills outside West Bengal 
that in comparison with the mills in 
West Bengal they have to pay Wgher 
freijd^t charges on coal, batching oil and 
that mill stores and electricity charges 
arc higher for them, that their produo* 
tivily is low and that most of them ha\-e 
no e:i^Oft trade. The Wage Board states 
that it has considered these problems and 
though there are these locational difRcul- 
ties for individual jute mills, it has de- 
cided that the wage lev’el in the jute* in- 
dustry should as far as possible be uni- 
form throughout the country. The Wage 
Board further states that the wages in 
some of these jute mills were very low 
and in order to obviate their financial 
difficulties in consequence of the r^ing 
of wage level it has decided that the 
wage level in these mills should be rais- 
ed in a phased manner. 

.28. Having decided that the wage 
level in the jute Industry should be unJ- 
form throughout the country, the Wage 
Board, in para 752 deddes that the total 
minimum wage in West Bengal should be 
fixed at Rs. 81/- per month, consisting of 
(i) basic wage; (ij) Wage Board iocre- 
ment; and (iii) s-ariable dearness allow- 
ance. The Wage Boartl further, in para 
756. states Uiat in addition to basic 
wages, all categories of wx>rkers should 
be paid an increase of Rs, 853 per month 
faclush-c of interim relief of Rs. 3.42 al- 
ready granted by it and accepted by the 
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Central Government. This increment of 
Rs. 8.33 per month is desired to be shown 
as a separate item under the heading 
Wage Board increment’ in the case of all 
categories of workers and that increment 
shoiild be treated as part of the basic 
wages for all purposes like bonus, pro- 
vident fund etc, 

29. In para 7.57 the Wage Board 
states that the dearness allowance of 
Rs. 32.50 that was being paid then should 
be considered as the dearness allowance 
fixed at the working class consumer price 
index number of 4^, for Calcutta with 
base year 1939 as 100. It is further stated 
that the dearness allowance should be a 
variable one and the rate of increase or 
decrease should be at 0.20 np. per point 
rise or fall in the average working class 
consumer price index number for Cal- 
cutta. The dearness allowance is also 
directed to be revised every six months in 
the months of February and August of 
each year. 

30. On the basis of these calculations, 
in para 7.58 the Wage Board fixes the 
totd monthly minimum wage payable at 

During the first 24 months from the 
date on which the recommendations 
of the Board will be effective 

During the next 12 months 


During the next 12 months 


Thereafter 


32, In paragraph 7.66 the Wage Board 
directs that all categories of workers in 
jute mills situated outside West Bengal 
should also be paid the Wage Board in- 
crement of Rs. 8.33 per month, inclusive 
of inteiim relief of Rs, 3.42 already grant- 
ed. 

33. In para 7.67 (c) it is stated that the 
rates of dearness allowance of aU catego- 
ries of workers in the respondent mill and 
in Sri Krishna Mills is fixed at Rs. 32.50 
at the average working class consumer 
price index number of 560 for Eluru for 
the last six months in 1962 with base 
year 1935-36 as 100. It is further stated 
that the dearness allowance should be a 
variable dearness allowance and the rate 
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Rs. 81/- comprised of (a) Rs. 40.17 basic 
wage; (b) Rs. 8.33 Wage Board increment; 
and (c) Rs, 32.50 being variable dearness 
allowance. In para 7.59, the Wage Board 
states that the standardised basic wages 
of various categories of workers of a jute 
mill for a month of 26 days or 208 hours 
are enumerated in Appendix XI to the 
Report. 

3L When considering the wage strno- 
ture for jute mills outside West Bengal, 
in para 7.65 (a) the Wage Board states 
that the basic wages of Si categories of 
workers in the jute mills mentioned by 
it, outside West Bengal, which includes 
the respondent mill, should be the same 
as those in jute mills in West BengS 
mentioned in Appendix XI. Therefore, it 
is clear that the minimum basic wage 
fixed for the mills in West Bengal has 
been applied to all the mills outside West 
Bengal, including the respondent. But, 
so far as the respondent mill is concern- 
ed, the Wage Board, in the same para- 
graph, gives a direction that the standard- 
ised basic wages mentioned in Appendix 
XI of the Report is to be adopted in a 
phased manner as follows: 

Basic wages of all categories of wor- 
kers should be 20 per cent Jess than 
the standardised wages shown in Ap- 
pendix XI 

Basic wages of all categories of wor- 
kers should be 10 per cent less than 
the standardised wages shown - in Ap- 
pendix XI 

Basic wages of all categories of wor- 
kers should be 5 per cent less than 
standardised wages shown in Appendix 
XI 

Basic wages of aU categories of wor- 
kers should be the same as standardis- 
ed wages shown in Appendix XI. 

of increase or decrease should be 0.20 nP. 
per point of rise or faU in the average 
worldng class consumer price index num- 
ber for Elmu and that it should be revis- 
ed every six months in the months of Feb- 
ruary and August. 

34. Chapter VIII deals with bonus in 
jute industry and in para 8.18 the Wage 
Board makes a recommendation that in 
the jute industry the payment of bonus 
should be governed by the rules men- 
tioned therein. 

33. Lastly, in para 10.8 of Chapter X, 
the Wage Board states that the new wage 
structure recommended by it should come 
into force from July 1, 1963; and it is 
provided in para 10.9 that the payment * 
of wages at the new rates should starf 
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in any case not later than the week end' 
ing November 2, 1^3. 

30. We have fairly exhaustively dealt 
with die various matters considered by 
the Wage Board in its Report. It is no 
doubt tine that the Wage Board has 
gone elaborately in the matter of firing 
of the wage structure in the Jute industry. 
We have earlier referred to the various 
princinles laid down by this Court which 
should govern the firing of wages and 
dearness allowance. The Board itself 
states that it was firing a fair wa^ for 
the industry. We have adverted to the 
fact that in the Express Newspapers Case, 
1939 SCR 12 = {AIR 1958 SC 578) this 
Court has held that in the case of fixa- 
tion of fair wage, the upper limit may 
broadly be slated to be the capacity of 
the industry to pay. It has been further 
hid clo\vn that Uie capacity of the indus- 
uy to pay should be gauged on an indus- 
tty-cum-region basis, after taking a fair 
cross-section of that industry and that 
in a given case, it may be even permis- 
sible to divide the industry into appro- 
priate classes and then deal svith the 
capacity of the industry to pay class- 
wise. As the Wage Board was riling a 
fair wage for the entire futo industry it 
may not have been strictly necessaw to 
consider the finandal capacity of ea^ in- 
dividual unit But, as pointed out in 
Express Nmvsp^ers Case, 1939 SCR 12 

(AIR 1958 SC 578) the requirement of 
considering the capaoty of each indivi- 
dual unit to pay may not become necess- 
ary if the industry is divided into differ- 
ent classes. Even if the industry is 
divided into different classes, it will still 
be necessary to consider the capadty of 
fhn tesMctivc chmei to hear the IwicdOT, 
imposed on them. For this inirpose a 
cross-section of these respective classes 
may have to bo taken for careful consi- 
deration for deciding what burden the 
class considered as a whole can bear. 

37. The question Is whether the Wage 
Board has adopted these principles when 
it fixed the wage structure for the enttro 
Jute industry. From the \'arious matters 
dealt with by the Wage Board and the 
manner of approach made by it as re- 
ferred to abo\'c, we are satisfied that no 
attempt has been made by the Wa^ 
Board to diridc the industry into classes. 
It is also clear that no cross-section of 
such classes has been taken for investiga- 
tion to dedde what burden the units in 
each class r^n bear. 


38. , The approach of the Wage Board 
to determine uniform wage scales for 
the entire industry must smfer from an 
inherent wealoiess. Conditions, such as 
easy access to raw materials, transport 
nearness of markets for disposal of the 
manufactured product, availability of 
labour, the type of market whether widi- 
in or outside the country for which the 
manufactured articles are Intended and 
diverse other factors must vary from re- 
gion to region. Likewise, economic con- 
ditions affecting the consumer prices 
must and do differ as is well kno^vn, from 
region to region, depending l^ely 
upon whether a particular region 
is self-sufBcfent or not in the ele- 
mental needs of its citizens and 
these in turn are bound to affect living 
standards. It would therefore bo too 
artificial and unrealistic an approach 
to bo oblivious of these differences and 
to attempt to ^up together all esta- 
blishments and factories and device com- 
mon wage-scales applicable to all of 
them disregarding the peculiar features of 
the industry in a particular region. 
Favourable conditions prevailing fa one 
region would place industrial concerns 
there fa a position better than those in 
other regions where such conditions do 
not occur. Similarly, fa regions where 
consumer prices arc lower, labour 
would be better off than in the 
rest of the regions where the living index 
is hi^er; yet, the wage scales would be 
the same in all the regioiis. Uniformity 
of wage-scales, frrespec^ve of differences 
in conditions would place both the em- 
ployees and the employers fa regions 
where such fa\’ourabie conditions prevail 
fa an unfairly advantageous position os'cr 
the employees and. tanplAyecs ia the other 
xegions. Instead of attaining harmony 
there would as a result arise inevitably a 
feeling of discrimination. Though, as 
staled by this Court fa Express Nms'S- 
papeis Case, 1939 SCR 12= (AIR 19^^ 
SC 578), it may not be possible or ev'cn 
necessary for a Wage Board to scruti- 
nise aB the establishments separately and 
it would be enough to take a represen- 
tative cross-section of the industry for 
assessment, tho cross-section to be a truly 
representative one and capable of rising 
a true picture of the conditions of both 
the Industry and labour must be one from 
each xegfon where establishments of the 
industry in qncstioa arc situate. 

59. ^Vhat the Wage Board, however, 
did was that instead of proceeding rt^oin 
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wise and selecting a representative cross- 
section from each region, it selected 20 
milb from West Bengal and clubbed 
them with 9 reporting mills from the rest 
of the regions, viz., Bihar, U. P., Madhya 
Pradesh and Andhra Pradesh where a 
few mills are scattered. The Board consi- 
dered these 29 mills as representing a 
cross-section of the industry. It is ob- 
vious that these mills so clubbed together 
could not truly reflect the economic and 
other conditions prevailing in the mills in 
different regions with their peculiar 
problems- and differing conditions. That 
in our view was not a proper approach 
and was bound to result in injustice es- 
pecially in view of the peciiliar feature 
of the jute industry that it is predomi- 
nantly concentrated in West Bengal and 
is export-oriented. Besides, the jute in- 
dustry in the other regions suffers from 
a distinct disadvantage as the raw mate- 
rials have to be transported from a dis- 
tance at considerable cost. Taking the 
20 mills from West Bengal and the 9 mills 
from outside as. forming a representative 
cross-section was manifestly incorrect as 
the West Bengal Miffs cannot truly be 
said to be comparable units for the rest 
of the mills. 

40. Another difficulty in accepting the 
Wage Board’s recommendations arises 
.from the fact that the Board equated the 
cotton testHe industry in West Bengal 
with the jute industry there and 
finding the wage-scales in the jute 
industry lower than those in the 
cotton textile industry the - Board 
raised the scales in the jute industry so 
as to bring them to the level of the cot- 
ton textile industry. Having so done, the 
next step which the Wage Board took 
was . to raise also the wage-scales in miffs 
outside West Bengal to bring them in. 
line xvith the scales proposed by it for the 
miffs in West Bengal. This process gave 
rise to two infirmities: (i) that the Board 
treated cotton textile concerns in West Ben- 
gal as comparable to those in jute indus- 
try; and (ii) it treated the jute mills in 
West Bengal as comparable to those out- 
side, although conditions in the different 
regions where they were situate were ob- 
viously different. This meant that the 
Board gave a go-by to the well establish- 
ed principle of industry-cum-region con- 
sistently applied by Industrial Tribunals 
whenever wage-scales had to be deter- 
mined. 

41. Such a disharmony in the ap- 
proach to the problem of determination 
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of Wage scales by a Wage Board on the 
one hand and an Industrial Tribunal on 
the other must inevitably occur because 
whereas the attempt of a Board would 
be to uniformise wage scales for the en- 
tire iudustry, though it is spread over dif- 
ferent parts of the country where condi- 
tions can rarely be expected to be similar 
or the same, the concern of a Tribunal 
would principally be to determine equit- 
ably the wage scales of a single xmit with 
which it is for the time being concerned. 
The difficulty would be aU the more fell 
by Such a Tribunal where it is faced with 
the dilemma whether or not it shordd fol- 
low the Board’s recommendations arrived 
at on principles different from (as in the 
present case) those consistently followed 
in industrial adjudication. One should 
have thought that this difficulty would 
have been realised before the recommen- 
dations of the Wage Board were accept- 
ed by Government 

42. The difficulty referred to above 
arising from the dffierence in the func- 
tions of the two. bodies could well have 
been obviated if the Wage Board instead 
of laying down tmiform scales for the 
entire industry, irrespective of where its 
several units were situate and of the dif- 
ferent conditions prevailing in various 
areas, had considered the units in each 
area separately and determined the wage- 
scales for each such area by taking from 
that area a representative cross-section of 
the industry where possible or where that 
was not possible by taking comparable 
units from other industries within that 
area, thus following the principle of in- 
dustiry-cum-region. It is true that in do- 
ing so imiformity of wage-scales for the 
entire industry would not have been at- 
tained. But in a vast coxmtry like ours, 
where conditions differ often radically 
from region to region and even the index 
of living differs within a fairly wide range, 
such a target cannot always be just or 
equitable. If the wage-scies had been 
determined by the Board in the manner 
aforesaid, even though the Board is not 
a statutory body and consequently its 
decisions are of a recommendatorj' 
character, it would be possible for indus- 
trial tribunals to give due weight to its 
recornmendations as such recommenda- 
tions would have been in conformity 
with the principle of industry-cum-region, 
a principle binding on the tribunals. It 
woiild be difficult in that event for any 
unit in the industry in that region to pro- 
pound a grievance that its capacity to pay 
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was not taken into account as the st^es 
so framed would have been determined 
after taking into consideration scales pre- 
vailing in comparable units, whether in 
that industry or other industries in that 
region depending on whether in a parti- 
cular area the accent was on the industry 
part or the region part of the principle 
of industry-cum-region. The Board, 
therefore, ought to have selected com- 
parable units from each of the regions 
where the fute mills are situate and after 
their exammation arrive at common wage- 
scales for each of those regions instead of 
grouping together 20 mills from West 
Bengal and 9 mflls from the other region 
and treating them as constituting a cross- 
soction representing the industry. The 
position in which a Tribunal called upon 
to fix wage-scales would be placed would 
not be an enviable one for it would find 
itself in an embarrassing situation svhere 
it had either to accept the wage-scales 
fixed by the Board ^ough they were fix- 
ed in contravention of the principle of 
industry-cum-region, or discard them and 
proceed to fix them on its own on the 
principle of industry-cum-region, a prin- 
ciple which, as the industrial law stands 
today, it is bound to follow. 

43. We have already jxjinted out that 
the Wage Board has t^en the view that 
the wage level in the entire fute industry 
should DC uniform throughout the coun- 
try. It has also stated that the wage 
structure for the {ute indushy in West 
Bengal has to be dmased having regard 
to the pattern of wage-structure existing 
in the cotton textile industry in that arex 
It is on this basis, and after a compari- 
son of the wage structure prevailing fn 
the cotton lirrtile industry in that area, 
that the Wage Board has come to the 
conclusion that the minimum monthly 
emoluments of a worker in West Bmgal 
must be fixed at Rs. 81/- takfiig in the 
basic w’ages, the Wage Board increment 
and the variable dearness allosvance. Tlie 
standardised basic wages enumerated in 
Appendix XI has been made applicable 
to all the jute mills outside West Bcn- 
cal also, including the respondent mflL 
We have already referred to the recom- 
mendation of the Wage Board in para 
7.65 fc) that the respondent pite mill 
should adopt the standardised basic wages 
fixed in Appendix XI, fn a phased man- 
ner. Ov'er and abox'e that basic wage, 
the Wage Board has gis’cn an increase of 
Tls. SAT jicr month, ns Wage Board fn- 
cremcat and a variable dearness allow- 


ance of Bs. 32.50 per month. Though it 
had been pressed dv the jute. mills out- 
side West Bengal, tnat they had to pay 
hiAer ^ight charges on coal, batching 
oiT etc., and that mill stores and electri- 
city charges were higher for them, the 
Wage Board insisted that the wage level 
in the jute industry should be unifonn 
Girou^out the country. The result o! 
the Wage Boards recommendations, if 
they are to be given effect to by the res- 
pondent mill, xvill be that as against the 
minimum monthly wage of Rs. 52-17 that 
was being paid oy the respondent there 
is a very sharp rise In its wage bill. The 
claim of the re^ndent that the recur- 
ring expenditure tor implementation of the 
recommendation of the Wage Board is 
over Rs. 3,75,000/-, and that it has not 
the financial capacity to bear this bur- 
den, has been accepted by the Industrial 
Tribunal and that finding has not been 
challenged before us by the appellant 
The respondent mill, whSdi has only 120 
looms, has been compared with the two 
big mills fn Andhra Pradesh, viz., Nel- 
limarla and Chitavalsa, having 326 and 
500 looms respectively, as also with very 
large mflls in West Bengal, some cf 
whose loom capacity is more than QOCO- 
That clearly shows that all mills, snail 
as well as large, economic as well as 
tmemnomic, have been clubbed together 
and treated alike by the Wage Boara. In 
considering the copadty, the Wage Board 
has taken 20 jute mills in West Bengal 
as representing a fair cross-section of tne 
industry in that region and it has taken 
0 reporting mills outside West Bengal for 
this purpose. Three mills selected in 
Andhra Pradesh were tlie Nellimarla, 
Chitavalsa and the respondent mills. Wo 
have already shown the large disparity 
that exists between the mills in West Ben- 
gal as also behveen the Nellimarla and 
Chitavalsa and the respondent mill. W© 
have also referred to the decisions of 
this Court that to compare wage scale 
comparable establishments fn the region 
should be taken Into account and that 
a small struggling concern should not be 
compared with a large, flourishing one. 
But this is emctly what has happened, 
when the W.igo Board treated aliVe the 
respondent mill not onlv svith Nellimarla 
and Chitas-alsa j'tite mills but also with 
some of the very big and prosperous mills 
In West Bengal. 

41. The various aspects, dealt srilh 
abo\*e, establish that the essential pro- 
requisite of dedding the wage structure 
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viz., to consider the capacity of the in- 
dustry to pay on the principles laid dowm 
by this Court, is absent in the recom- 
mendations of the Wage Board and that 
introduces a fatal infirmity in its decision. 

45. The question of bonus does not 
arise for our consideration as the respon- 
dent has stated that the management has 
entered into a settlement with its work- 
men and that they will be entitled for 
bonus only if the net profits exceed 
Rs. 75,000/-. It has further been stated 
that there is no available surplus to war- 
rant the payment of bonus. These state- 
ments have not been controverted on be- 
half of the appellant. 

46. To conclude, the award of the In- 
dustrie Tribune that the demand of the 
workmen for implementation of the re- 
commendations of the Wage Board is not 
justified, is correct The appee fails and is 
dismissed. In the circumstances of the 
case, there will be no order as to costs. 

Appee dismissed. 


AIR 1970 SUPREME COURT 891 
(V 57 C 190) 

(From: Madras)® 

S. M. SIKRI AND K. S. HEGDE, JJ- 

(1) In Civil Appees Nos. 2251 and 2252 
of 1968, M/s. Tarapore and Co., Madras, 
Appellant v. M/s. V/O Tractoroexport 
Moscow and another. Respondents. 

(2) In Civil Appeals Nos. 2305 and 2308 
of 1968, M/s. V/O Tractoroexport, Mos- 
cow, Appellant v. M/s. Tarapore & Co., 
Madras and another. Respondents. 

Civil Appeals Nos. 2251, 2252, 2305 and 
2306 of 1968, D/- 26-11-1968. 

(A) Banking RegiJation Act (1949), Sec- 
tion 6 — Intematione trade — Irrevo- 
cable letters of credit — Nature of — 
Mechanism of such letter is of great im- 
portance in international trade — Courts 
should refrain from interfering — (Speci- 
fic Relief Act (1963), Section 38) — (Con- 
stitution of India, Sch. VII, List 1, Item 
41) — Applications Nos. 1760 & 2455 of 
1967 (in C. S. No. 118 of 1967), D/- 12- 
4H968 (Mad), Reversed- 

An irrevocable letter of credit has a 
definite implication. It is a mechanism of 
great importance in international trade. 
Any interference with that mechanism is 

®((1) 82 Mad LW 361, (2) Applns. Nos. 
1760 and 2455 of 1967, in C. S. No. 118 of 
1967, D/- 12-4-1968 — Mad.) _ 

CN/GN/C192/68/MLD/D 


bound to have serious repercussions on 
the international trade. Except under 
very e.xceptional circumstances, the comts 
should not interfere with that mechanism. 

(Para 7) 

Where in pursuance of a contract uuth 
a Russian Firm for supply of machinery, 
an Indian Firm opened a confirmed, irre- 
vocable and divisible letter of credit with 
a Bank in favour of the Russian Firm, in 
a suit by the Indian Firm alleging that 
machinery supplied was not upto the con- 
tract, the Court wiE not be justified in 
granting temporary injunction restraining 
tire Bank as well as the Russian Firm 
from taking any further steps in pursu- 
ance of that letter of credit Applns. Nos. 
1760 & 2455 of 1967 (in C. S. No. 118 of 
1967), D/- 12-4-1968 (Mad), Reversed: 
(1969) 82 Mad LW 361, Affirmed. 

(Para 8) 

Opening of a confirmed letter of cre- 
dit constitutes a bargain between the 
banker and the vendor of the goods, 
which imposes upon the banker an abso- 
lute obh'gation to pay, irrespective of 
any dispute there may be between the 
parties as to whether me goods are upto 
contract or not. A vendor of goods sell- 
ing against a confirmed letter of credit is 
selling under the assiuance that nothing 
rvill prevent him from receiving the price. 
If the buyer has an enforceable claim 
that adjustment must be made by way of 
refund by the seller and not by the way 
of retention by the buyer. The letter of 
credit is, independent of and unqualified 
by the contract of sale or underlying 
transaction. The automony of an irrevo- 
cable letter of credit is entitled to pro- 
tection. As a rule Courts refrain from 
interfering with tiiat automony. (1958) 2 
QB 127 & (1922) 1 KB 318 & Federal Re- 
porter 2nd Series, 298 p. 836, Rel. on. 

(Paras 10, 11) 
(B) Constitution of India, Article 133 
— friterim orders of Court — Interfer- 
ence with, by Supreme Court 
Ordinarily Supreme Court does not in- 
terfere with interim orders. But where 
legal principles of great importance af- 
fecting international trade are involved 
and the orders of Court, if allowed to 
stand are bound to have their reperjiis- 
sion on our international trade, the 
Supreme Court will interfere with the 
interim orders of Court below. (Para 8) 
Cases Referred: Chronological Paras 
(1958) 1958-2 QB 127= 1958-1 AH 
ER 262, Hamzeh WaLis and Sons 
V. British Imex Industries Ltd. 
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coadilJons o£ the letter of credit was that 
25 per cent of the amoiint should be paid 
» the presentation of the specified docu- 


(1953) AIR 1953 SC 198 (V 
1933 SCR 1159, Asnimati Devi 
V. Kumar Rependra Deb w 

(1922) 1922-1 KB 818= 91 LJKB 
274. Urqubart Lindsay and Co. Ltd. 

V. Eastern Bank Ltd. _ 19 

Federal Reporter 2nd Scries 29S 
p. 830. Dulien Steel Products Ins., 
of Washington v. Bankers Trust 
Co. 

Mr, M. C. Setalvad, Senior Advocate, 
(hi/s. V. P. Raman and D. N. Mishr^ 
Adv'ocatcs, and Mr. J. B- Dadachanji, 
Advocate of M/s. J. B. Dadachanji and 
Co., with him), for Appellant (In Civil 
Appeals Nos. 2251 and 2252 of 19G8), 
and Resiwndcnt No. 1 (In Civil Appeals 
Nos. 2305 and 2306 of 1968); Mr. S. hlohan 
Kumaramangalain, ^nior Advocate, Mr. 
M. K. Ramamurthi, Mrs. Shyamla Pappu 
and Mr. Vineet Kumar, Advocates, with 
him), for Respondent No. 1 (In Ci^ Ap^ 
seals 


ments and the balance of 75 per cent to 
be paid one year from tiro date of the 
first payment The agreement entered 
into between the Bank of India and the 
Russian Firm under the letter of credit 
Was “subject to the Uniform Customs 
and Practice for Documentary Credits 
(1002 Revision), International Chamber 
of Commerce Brochure No. 222.* Article G 
of the brochure says that: 

“An irrevocable credit is a definite 
Uhdertakiog on the part of an issuing 
bank and constitutes the engagement or 
that bank to the beneficiap^ or, as the 
case may be, to the beneficiary and bona 
fide holders of drafts drasvn and/or 
documents presented thereunder, that the 
provisions for payment, acceptance or 
negotiation contained in fbo credit \yill 


peals Nos. 2251 and 2252 of 1963), and he duly fulfilled, provided tliat all the 
Appellant (In Cvva Appeals Nos. 2303 terms and conditions of the credit are 
nu 2300 of 1963); M/s. Rameshwar Nath Complied %vilh. 


and Mahlndcr Naraln, Advocates of M/s. 
Rajinder Narain and Co., for Respon- 
dent No. 2 (In all the Appeals). 

The Judgment of the Court was deli- 
vered by 

ITEGDE, J.!— Tlieso are connected ap- 
peals. They arise from Civil Suit No. 118 
of 1967 on the original side of the llig^ 
Court of Judicature at hiadras. Herein 
Uio essential facts are few and simple 
tlioufih tlie question of law that arises for 
decision is of considerable importance. 

2. The suit has been brought by M/s. 
Taraporo & Co., Madras (hereinafter re- 
feiTcd to as the 'Indian Finn"). That 


An irrevocable credit may bo advised 
to a beneficiary through another bank 
'Wthout engagement on the part that 
other bank (the advising bank), but when 
On issuing bonk authorises another bank 
to confirm its irrevocable credit and the 
latter docs so, such confirmation consti- 
tutes a definite undertaking on the par^ 
of the coofinning bank either that the 
[wovisions for payment or acceptance will 
bo duly fulfilled or, in the case of a cro- 
dit available by negotiation of drafts, 
that the confirming bank will negotiate 
drafts without recourse to drawer. 

Such undertakings can neither be modi- 


leirco 10 as uio inoian firm ). lhat i — 1 ^ — — 

firm had taken up cn contract Ae work nor excelled wthout the ogreo- 


cf excavaiibir a{ a camrf ar a part or' the 
Farakka Barrage Froject In that con- 
nection tljcy entered into a contract with 
M/s. V/O Trarton Export, Moscow 
(which will hereinafter bo refcncd to as 
the "Russian Firm") for tho supply of 
construction machlner)’ such as Scrapers 
nnd Bulldozers. In iJursuance of Aat 
contract, tho Indian Firm opened a con- 
firmed, irm-ocable and di\-isibie letter 
of credit w'tii the Bank of India, Limit- 
ed for the entire value of the equipment 
J e. Its. C0,CO,372/- in fa\’our of the 
Russian Firm negotiable through the 
Bank for Foreign Trade of the U. S. S. Ih, 
Moscow, Under the said letter of credit 
tlie Rank of India was required to pay 
to the Russian Firtn on ptoauction of tho 
documents particularised In the letter of 
credit tlong with the drafts. One o! tho 


tromi- rd sd' " 

Articlo 8 of tlie Brochure says:— • 

"In documentary credit operations all 
parties concerned deal in documents and 
toot in goods. 

Payment, acc e p l anco or negotiation 
against documents which appear on their 
face to bo in accordance with the terms 
and conditions of a credit by a bank 
authorised to do so, binds the party 
giving tho authorisation to take up the 
documents and reimburse the bank which 
has effected tli© payment, acceptance or 
negotiation ^ 

The only other Articlo in lhat broduire 
which is relevant for our present purpose 
Js Articlo 9 which reads: 

"Banks assumo no liability or xesponsi- 
bflity for the form, suffidency, accuracy, 
genuineness, falsification or legal effect 
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of any documents, or for the general 
and/or particular conditions stipulated in 
the documents or superimposed thereon; 
nor do they assrune any liability or res- 
ponsibility for the description, quantity, 
weight, quality, condition, packing, deli- 
very, value or existence of the goods 
represented thereby, or for the good 
faith or acts and/or omissions, solvency, 
performance or standing of the consignor,, 
the carriers or the insurers of the goods 
or any other person whomsoever.” 

On the strength of the aforementioned 
contract, the Russian Firm supphed all 
the machinery it undertook to supply by 
about the end of December 1960, which 
were duly taken possession of by the 
Indian Firm and put to work at Farakka 
Barrage Project. They are stiH in the 
possession of the Indian Fum. After the 
machinery was used for sometime, 
Indian Firm complained to the Russian 
Firm that the performance of the machi- 
nery supphed by it was not as efficient 
as represented at the time of entering in- 
to the contract and’ consequently it had 
incurred and continues to incur consi- 
derable loss. In that connection there 
was some correspondence between the 
Indian Firm, and the Russian Firm. 
Thereafter the Indian Firm instituted a 
suit on the original side of the High Coi^ 
of Madras seeking an injunction restrain- 
ing the Russian Firm from realizing the 
amount payable under the letter of cre- 
dit. To urin g the pendency of that suit 
the parties arrived at an agreement on 
August 14, 1966 at Delhi (which shall be 
hereinafter referred to as the Delhi 
agreement). The portion of that agree- 
ment which is relevant for our present 
purpose reads as follows: 

Tarapore and Co., Madras, agree to 
withdraw immediately the Comt ca^ 
ffied by them against “Tractoroexport^ 
Moscow, in the Madras High Court. 

2. Immediately on Tarapore with- 
drawing the case, V/0 Tractoroexporf 
agree to instruct the Bank for Foreign 
Trade of the USSR in Moscow, not to 
demand any further payment against 
L. C. established by Tarapore and Co., 
Madras, for a period of six months from 
the due dates in the first instmce. Dumg 
this period both the parties shall do their 
best to readi an amicable settlement. 

8. In case the settlement between the 
two parties is not completed within this 
period of six months 'V/O Tractoroexport 
shall further extend the period of pay- 


ment by further period of six months for 
the settlement to be completed. 

4. Tarapore and Co., shall authorise 
their Bank to keep the unpaid portions 
L. C. vahd for the extended period as 
stated above.” 

At this stage it may be mentioned that 
the Russian Firm had received from the 
Bank of India 25 per cent of the money 
payable under the letter of credit very 
soon after it supplied to the Indian Firm 
the machinery mentioned earlier. In pur- 
suance of the aforementioned agreement 
the Indian Firm withdrew the suit. 
Thereafter there were attempts to settle 
the dispute. In the meantime the Indian 
Rupee was devalued. The contract be- 
tween the Indian Firm and the Russian 
Firm contains the following term: 

“Payment for the delivered goods shall 
be made by the Buyers in fridian Rupee 
in accordance with the Trade Agreement 
between the USSR and India dated 10th 
June, 1963. All the prices, are stated in 
Indian rupee. One Indian Rupee is 
equal to 0.186621 grammes of pure gold. 
If the above gold content of Indian Rupee 
is changed me prices and the amount 
of this contract in Indian Rupee 
shall be revalued accordingly on the date 
of changing the gold parity of the Indian 
Rupee.” 

This clause ^vill be hereinafter referred 
to as the ‘Gold Clause’. In view of that 
clause, the price fixed for machinery 
supplied stood revised. Consequently 
under the contract the Indian Firm had 
to pay to the Russian Firm an additional 
sum of about rupees twenty-six lacs. Ac- 
cordingly the bankers of the Russian 
Firm cmed upon the Indian Firm to 
open an additional letter of credit for 
payment of the extra price payable under 
the contract. They also intimated the 
Indian Firm that the extension of time 
for the payment of the price of the 
machinery supplied, agreed to at Delhi 
will be given effect to only after the 
Indian Firm arrange for the additional 
letter of credit asked for. The Indian 
Firm objected to this demand as per its 
letter of 20th September, 1966. The rele- 
vant portion of that letter reads: 

"We are rather surprised to see this, 
because, by our arrangement dated the 
14ih Auguft, 1966, at New Delhi you had 
agreed to give further time for die pay- 
ments on the withdrawal of the Madras 
High Court case. That was the orily 
condition that was talked about and in- 
corporated in our written agreement If 
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you ^ym be good enough to refer to the There^ter the Russian F^ ap^ to 

^eemcnt dfled the 14lh AuR., 1968. md? tto 

yfu will iind ftal we were obliged to the esKss amomt payoMe jmdw the 

withdraw the Madras suit pending talks- gold clause. For ono of 

of sctllemcnt and immediately on our settlement as contemplated y 

wthdrawing U)is suit, you agreed to in- J»e Delhi agreement was reaped The 
struck your Bankers not to demand any Indian firm complained that the Ru^ 
further payment under the letter of ere- Firm never made anv senow 
diL There is absolutely ho reference in to resolve the dispute whereas the Russian 
Rnn alleged that it found no substance 
in the complaint made by the Indian Firm 
as regards the machinery supplied. In 
the suit as brought, as well as in these 
appeals that controversy is not open for 
examination. SuiBce it to sav that me 
parties did not amicably settle the dis- 
pute in question. When the extended time 
granted under the Delhi agreement 
almut to come to a close, the Indian Firm 
instituted the suit from whitdi these ap- 
peals have arisen. In that Suit die only 
su^tanlive relief asked for is that toe 
Bank of India as well as the Russian 
Firm should be restrained from taking 
any further steps in pursuance of the 
letter of credit opened by the Indian 
Firm in favour of the Russian Finn. 
Therein tempoTary injunctions were ask- 
ed for in the vew tenns in which toe 
permanent injunctions were pray^ for. 
At a subsequent stage a further Infune* 
tion restraining the Russian Firm from 
enfordng its right under the gold clause 
was also prayed for. The Russian Finn op- 
posed those applications W the trial 
Judge granted tne temporary injunctions 
asked for. The Russian Firm took up the 
matter in appeal to the Appellate Bench 
of that High Court which reversed the 
order of (he trial judge by its Order dat- 
ed October 9, 1068 but it certified that 
they are fit cases for appeal to this Court. 
When toe applications in the appeals 
seeking interim orders came up for con- 
i>o- 1 n> sideration hv thr« Cm,!* »tir» n.iccVn rirm 


fiiat agreement to our barving to open any 
additional letter of credit in vie\v of the 

devaluation of toe Indian rupee 

Wc would therefore request you to im- 
mediately instruct your Bankers in Mos- 
cow to advise our Bankers regarding the 
extension of time for payment tinder the 
letter of credit without any reference to 
any .additional letters of erroit in view of 

devaluation Moreover, when toe 

entire question is‘ open for amicable 
settlement between us, It is not possible 
to determine what exa^y will be amotmt 
payable and urJess that amount is 
Kno\vn, it is not possible to open addi- 
tional letters of credit to give eifect to 

toe gold clause " 

3. On November 1, 3900, the Russian 
Firm sent to the Indian Firm addendum 
No. 1 modifying the original contract in 
aceord.mce with the gold clause. The 
last clause of that addendum recited that 
“all other terms and conditions ore as 
stated in the abo\-e mentioned contract 
(origfn.al contract). The Indian Firm ob- 
jected to that addendum as well as to 
the demand for opening an additional 
letter of credit In that connection the 
Russian Firm wrote a letter to the Indian 
Firm on Nos-ember 29, I9G6. As consi- 
derable arguments were advanced on (he 
basis of that letter we shall quote the 
rdevant portion of that letlen 

“ We confirm that 

signed w’th us the addendum 


our Contract No. 61/Tarapore — 220/65 
dated the 2nd Feb., 1965, at our request 
for toe sole and specific purpose of s.alis. 
fying our bankers. We confirm further 
that this addendum will not in any maimer 
prejudice the arrangement we have come 
to in Delhi on the Hlh August, 19C6, and 
Is ttrithout prejudice to your claims and 
points of controversy regarding which 
we shall have further discussions with a 
view to reach an amicable settlement 
Under this addendum, toe 

company 

will extend Uie letter of credit for one 
year and accept the draffs for the differ- 
cpco in value of 575% due to dcvaltia- 
tion. The final amount payable will ^ 


sideration by this Court the Russian Firm 
entered its caveat. It rot only opposed 
toe interim reliefs prayed for it further 
diallCTiged the validi^ of the certificate 
granted by the High Court on the ground 
that the orders appealed against are not 
final orders within the meaning of Artl- 
dc 133 of toe Constitution. Evidently as 
a matter of abundant caution, the Indian 
Firm had filed two separate applications 
seeking special leave to app«U against 
the orders of the Appellate Bench of the 
M.idn« Iligh Court. After hearing too 
parties this Court res-oked the certificates 
granted holding that the orders appealed 
against arc not final orders but at the 
same time granti 
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of tte . Madras High Court. Civil Appeals 
Nos. 2051 and 2052 of 1968 are appeals 
filed by the Indian Finn. 

4. Before the Appellate Bench of the 
Hi^ Court of Madras, the Indian Firm 
had objected to the maintainabih'ty of the 
appeals filed by the Russian Finn on the 
ground that orders appealed against are 
not judgments within the meam'ng of 
Clause 15 of the Letters Patent of the 
Madras High Court but that objection had 
been oven^ed by the Appellate Bench 
following the earlier decisions of that 
High Court. That contention was again 
raised in the appeals filed by the Indian 
Firm in this Court. To obviate any diffi- 
culty the Russian Firm apph'ed to this 
Court for special leave to appeal against 
the interim orders passed by the trial 
judge. We allowed those applications 
and consequently Civil Appeals Nos. 2305 
and 2306 of 1968 came to be filed. 

5. In view of the appeals filed by the 
Russian Firm in this Court against the 
in terim orders made by the trial judge 
it is not necessary to decide whether the 
appeals filed by the Russian Firm before 
the Appellate Bench of the Madras High 
Court were maintainable? On that 
question judicial opinion is sharply divid- 
ed as could be seen from the decision of 
this Court in Asrumati Debi v. Kumar 
Rupendra Deb, 1953 SCR llo9 = (AIR 
1953 SC 198). Hence we shall confine 
our attention to the question whether 
the temporary injunctions issued by the 
trial judge are sustainable? 

6. The scope of an irrevocable letter 
of credit is explained thus in Halsbmy’s 
Laws of England (Vol. 34, Paragraph 319 
at Page 185): 

“It is often made a condition of a 
mercantile contract that the buyer shall 
pay for Ae goods by means of a confirm- 
ed credit, and it is then the duty of the 
buyer to procure his bank, known as the 
issuing or originating bank, to issue an 
irrevocable credit in favour of the seller 
by which the bank undertakes to the 
seller, either directly or through another 
bank in the sellers country known as the 
correspondent or ■ negotiating bank, to 
accept drafts drawn upon it for the price 
of the goods, against tender by the seller 
of the shipping documents. The contrac- 
tual relationsmp between the issuing 
bank and the buyer is defined by the 
terms of the agreement between them 
under which the letter opening the cre- 
dit is issued; and as between the seller 


and the bank, the issue of the credit duly 
notified to the seller creates a new con- 
tractual nexus and renders the bank 
directly liable to the seller to pay the 
purchase price or to accept the bill of 
exchange upon tender of the documents. 
The contract thus created between the 
seller and the bank is separate from, 
although an ci ll ary to, the original con- 
tract between the buyer and the seller, 
by reason of the banks undertaking to 
the seller, which is absolute. Thus the 
bank is not entitled to rely upon terms 
of the contract between the buyer and 
the seller which might permit the buyer 
to reject the goods and to refuse pay- 
ment therefor; and, conversely, the 
buyer is not entitled to an injunction 
restraining the seller from dealing with 
the letter of credit if the goods 'are 
defective.” 

Chalmers on “Bills of Exchange” explains 
the legal position in these words: 

"The modem commercial credit serves 
to interpose between a buyer and. seller 
a third person of un-questioned solvency, 
almost invariably a banker of inter- 
national repute; the banker on the ins- 
tructions of the buyer issues the letter 
of credit and thereby undertakes to act 
as pa 5 master upon the seller performing 
the conditions set out in it. A letter of 
credit may be in any one of a number 
of specialised forms and contains the 
undertaking of the banker to honour all 
bills of exchange drawn thereunder. It 
can hardly be over-emphasised that the 
banker is not bound or entitled to hon- 
our such bills of exchange imless they, 
and such accompanying documents as 
may be required thereunder, are in exact 
compliance with the terms of the credit 
Such documents must be scrutinised with 
meticulous care, the maxim de minimis 
non curat lex cannot be invoked where 
payment is made by the letter of credit. 
If the seller has complied with the terms 
of the letter of credit, however, there is 
an absolute obligation upon the banker 
to pay irrespective of any disputes there 
may be between the buyer and the seller 
as to whether the goods are up to con- 
tract or not 

Similar are the views expressed in 
Tractice and Law of Banking’ by H. B. 
Sheldon, “the Law of Bankers Commercial 
Credits” by H. C. Gutteridge, “the Law 
Relating to Commercial Letters of Cre- 
dit” by A. G. Davis’ “the Law Relating 
to Bankers’ Letters of Credit” by B. C. 
Ivlitra and in several other text books read 
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to us by Mr. Mohan Kumaramangalam, 
learned Counsel for the Russian firm. 
The legal position as set out above was 
not controverted by Mr. M. C. Setalvad, 
learned Counsel for the Indian Finn. So 
far as die Bank of India Is concerned it 
admitted its li^flity to honour flie letter 
of creit and expressed its willingness to 
abide by its terms. It took the same i>osi* 
tion before &e High Court 

7. The main grievance of the Indian 
Firm is that if the Russian Finn is allow- 
ed to take away die money secured to it 
by the letter of credit, it cannot effecti- 
vely enforce its claim arising from the 
breach of the contract it complains of. It 
was urged on its behalf that the Russian 
Firm has no assets in this country and 
therefore any decree that it may be able 
to obtain caimot be executed. Therefore, 
it was contended that the Trial Court 
was justified in issuing die impugned 
orders. The allegation that Russian Finn 
has no assets in dus country was not 
made in die pleadings. That apart in the 
circumstances of this case that allegatioo 
has no relevance. An inevocable letter 
of credit has a definite implication. It is 
.a twwrhflnTgm of great importance in b- 


England b Hamzeh Walas and Sons v. 
British Imex Industries Ltd., 1958-2 QB 
127. Therem the plabtiffs, a Jordanian 
film contracted to purchase from the 
defendants, a Britisli firm, a large qum- 
tily of reinforced steel rods, to be deli- 
vered in two instalments. Payment was 
to be effected by openmg b favour of 
tii6 defendants of two confirmed letters 
of credit with the Midland Bank Ltd., in 
I/jndon, on© b respect of each instal- 
ment The letters of credit were duly 
opened and the first was realized by bo 
defendants on flie delivery of the first b- 
stalment The p laintiff s complamed that 
instalment was defective and sought 
an bjuncb'on to bar the defendants from 
teaUzmg the second letter of credit Dono- 
van, J., the trial Judge refused the ap- 
plication. In appeal Jenidns, Sellers and 
Pearce L., JJ. confirmed the decision of 
the Trial Judge. In the course of his 
judgment Jcnlans, L. J., who spoke for 
the Court observed thus; 

"We have been referred to a number 
of authorities, and it seems to be plab 
enough that the openbg of a confirmed 
letter of credit constitutes a bargain be- 
tween the banker and the vendor of the 
goods, which imposes upon the banker 


temauonal tade ' A^y <b erferenco .yifl. ITSsoterobiSTto 
Ithal mechanism ^ live of any dispute there may &e beh«en 

fte iotemalloual trade ^ 


repercussions on 
of this country. Except under very ex- 
ceptional circumstances, the Courts snould 
'not bterfere ^v^th that mechanism. 

8. For our present purpose wo shall 
assume wthout decidbg that the allega- 
tions made by the Indian Firm are true. 
We shall furuier assume that toe suit os 
brought is mamtabable though Mr. 
•Kumaramangalam seriously challenged 
jits mabtabtoility. But yet, m our judg- 


up to contract or not. An elaborate com- 
mercial system has been b^l up on the 
footbg that bankers* confirmed credits 
are of that character, and, m my judg- 
ment, it would be wrong for this Court 
in to© present case to bterfere with toat 
established practice. 

There is this to be remembered, too. 
A vendor of goods sellbg against a con-l 


ment, toe learned trial Judge was not fbtned letter of credit is selling under! 
justified b bw b granting the temporary assurance that notobg will prevent 
injunctions appealed agabst. Or^arily receivbg the price. That is oil 

this Court does not bterfere with interim mean advantage when goods manu-l 
orders. But hereb legd prbdples of factored b one country are bebg sold b 
great importance affecting btemalional It is, furthermore, to be obser- 

tradc are bvolved. If the orders impugn- vendors are often resellbg goods 

led ate allowed to stand they are bound bought from third parties. When they 
lio h.-ive their repercussion on our bter- are dobg that, and when toey are bebg 
national trade. .>* 1 — *t.»,v 


9. We have e.TrIier referred to several 
well-known treati*es on toe subject. Now 
STO shall proceed to consider the dca'to 
ed cases bearbg on toe question under 
consideratioa. 

10. A case somewhat similar to the 
TOC before ys came np for consideraHoo 
before toe Queens Bench Division In 


paid by a confirmed letter of cretot, toeir 
practice is — and I think it was followed 
by too defendants b this case — to fbanco 
the payments necessary to be made to 
^ir suppliers agabst too letter of credit. 
That system of finimcbg these operations, 
1 see iti 'vonld break down comple- 
tely it a dispute as between toe vendor 
800 toe purchaser was to have toe effect 
of freezbg" if I may use toat expression 
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the sum in respect of whidi the letter 
of credit was opened”. 

In Urquhart Lindsay and Co. Ltd. v. 
Eastern Bank Ltd., 1922-1 KB 318 the 
Kin^s Benchi held that the refusal of the 
defendants bank to take and pay for the 
particular bills on presentation of the 
proper documents constituted a repudia- 
tion of the contract as a whole and that 
the plaintiffs were entitled to damages 
arising from such a breach. It may be 
noted that in that case the price quoted 
in the invoices was objected to by the 
buyer and he had notified his objection 
to the bank. But imder the terms of die 
letter of credit die bank was required to 
make payments on the basis of the in- 
voices tendered by the seller. The Court 
held that if the buyers had an enforce- 
able plaim that adjustment must be made 
by way of refund by the seller and not 
by the way of retention by the buyer. 

11. Similar opinions have been ex- 
pressed by the American Courts. The 
leading American case on the sub- 
ject is Dulien Steel Products Inc., of 
Washington v. Bankers Trust Co., Fede- 
rd Reporter ^d Series, 298 p. 836. The 
facts of that case are as follows: 

The plaintiffs, Dulien Steel Products 
Inc., of Washington, contracted to sell 
steel scrap to ^e European Iron and 
Steel Company. The transaction was 
put through M/s. Marco Polo Group 
Project, Ltd. who were entitied to com- 
mission for arranging the transaction. 
For the payment . of the commission to 
Marco Polo, plaintiffs procured an ir- 
revocable letter of credit from Seatde 
First National Bank. As desired by Marco 
Polo this letter of credit was opened in 
favour of one Sica. The defendant-ban- 
kers confirmed that letter of credit. The 
credit stipulated for payment against (1) 
a receipt of Sica for the amotmt of the 
credit and (2) a notification of Seattle Bank 
to the defendants that the plaints had 
negotiated documents evidencing the 
shipment of the goods. Sica tendered 
the stipulated receipt and Seattle Bank 
informed the defendants that the Duhen 
had negotiated documenta^ drafts. Mean- 
while after further negotiations between 
the plaintiffs and the vendees the price 
of the goods sold was reduced and con- 
sequently the commission payable to 
Marco Polo stood reduced but the defen- 
dants were not informed of this fact 
Only after notifying the defendants about 
the negotiation of me drafts drawn under 
the contract of sale, the Seattle Bank in- 
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formed the defendants about the changes 
imderlying the transaction and asked 
them not to pay Sica the full amount of 
the credit. The defendants were also 
informed that Sica was merely a nominee 
of Marco Polo and has no rights of his own 
to the sum of the credit. Sica, however, 
claimed payment of the full amount of 
the credit. The defendants asked further 
instructions from Seattle Bank but despite 
Seattle Banks instructions decided to 
comply with Sica’s request. After inform- 
ing Seattle Bank of their intention, they 
paid Sica the full amount of the credit. 
Plaintiffs thereupon brought an action in 
the District Court of New York for the 
recovery of the moneys paid to Sica. 
The action was dismissed by the trial 
Court and that decision was affir med by 
the Court of Appeals. That decision 
establishes the well known principle 
that the letter of credit is independent of 
and imqualified by the contract of sale 
or underlying transaction. The autonomy 
of an irrevocable letter of credit is entiti- 
ed to protection. As a rule Courts 
refrain from interfering with that auto- 
nomy. 

12. A half-hearted attempt was made 
on behalf of the Indian Firm to persuade 
us not to apply the principles noticed 
above as in &ese appeals we are dealing 
with a complaint of fraud. The facts 
pleaded in the plaint do not arbount to a 
plea of fraud despite the assertions of 
the Indian Firm that the Russian Firm 
was guilfy of fraud. 

13. Ewdentiy with a view to steer clear 
of the well-established legal position Mr. 
Setalvad, learned Coimsel for the Indian 
Firm mged that the letter of credit was 
no more enforceable as the orginial con- 
tract stood modified as a result of the 
Delhi agreement and the subsequent 
correspondence between the iparties. It 
was urged that according to the modified 
contract the Indian Firm is only liable 
to pay the price that may be settled be- 
tween the buyer and the seller. This 
contention has not been taken either in 
the plaint or in the arguments before 
the trial Judge or before the Appellate 
Bench. It is taken for the first time in 
this Court. This is not purely a legal 
contention. The contention in question 
bears on the intention of the parties who 
entered into the agreement. No one could 
have known the intention better than 
pl aintiff who was a party to the contract 
If there was such an intention, the plain- 
tiff would have certainly pleaded the 
same. That aparfr we are unable to 
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accept die contention that either the 
DeM aoreement or the subsequmt 
corresponoOTce between the parties 
modified the oii^al contract, 

Delld agreement merely prided 
that the parties will tw and settle the 
dispute out of Court, if possible. Muth 
was made of the letter written by the 
Kussian Finn to the Indian Firm on 29- 
11-1968 wheiein, as seen earlier, it was 
stated : 

“that the final amount payable be 
in accordance with the settlement* 

This letter has to be read along with die 
other letters that passed between the 
parties. If so read, it is clear that the 
statement that the final payment will be 
made in accordance with the settlement is 
subject to the condition that the parties 
are able to arrive at a settlement. Other- 
wise the parties continue to he bound 
by the original contract subject to the 
extension or the rime granted under the 
Delhi agreement for the payment of die 
price. As regards the additional pay- 
ment demanded by the Russian 
Firm, there is no occasion for is- 
suing any temporary injunction. If the 
Tndun Firm does not comply with that 
demand the law will take its course. It 
b for that Firm to choose its course of 
action. 

14. In .the result we allow Civil Ap- 
peals Nos. 2.105 and 2300 of 1908 with 
&e costs of the appellant therein and set 
aside the temporary injunctions granted 
by the trial judge. The other aj^ab 
are dismissed with no order as to cosb. 

The costs to be paid by the Indian com- 
pariy. 

Order accordingly. 


AIR 1970 SUPREME COURT 898 
FT G 1911 

M. IIIDAYATULLAII. C. S, M. 
Sl Krd, R. S. BAQIAWAT. C. K, 
MITTER AND K S. HEGDE, JJ. 
M/s. Tilokchand Molichand and others. 
Petitioners v. II. B. Munshi, Commis- 
sioner of Sales Tax, Bombay and another 
Respondents. 

Writ Petn. No. 53 of 19GS. DA 22-11- 
1968. 

Constitution of India, Article 82 In- 

stances of self-restraint of .Supreme Court 
under Article 32 — Existence of other 
' orxiinaiy remedy — Delay — No rules 

(5>;/DN/GlS3/ra/RGD/B 


, A.LR. 

of limitation — Exercise of power under 
Article is discretionary — State cannot 
pul fetters on Courts powers — Payment 
under mistake of law — Recovery of, 
under Section 72 Contract Act — Limi- 
tation Act prescribes limitation on grounds 
of public policy which has to be respect- 
ed in enforcement of fundamental right 

— Section 12A (4), Bombay Sales Tax 
Act (194^ declared invalid in 1964 — 
Payment towards tax made in 1959 and 
1960 — Petition for recovery made 6 
ntonths after declaration of invalidity of 
Section 12A (4] — Petition held barred 

— Limitation Act fI963), Article 24 
Contract Act (1B72), Section 72 — Civu 
P. C. (1908), Section 11 — Previous peti- 
tion under Article 226 dismissed not on 
merits — Subsequent petition under Arti- 
de 32. u not barred. 

Article 32 gives the right to move the 
Supreme Court by appropriate proceed- 
ings for enforcement of the rights con- 
ferred by Part 111 of flje Constitution. 
The State cannot place any hindrance 
in the way of an aggrieved person seek- 
ing to approach the Supreme Court. But 
the guarantee goes no further on the 
terms of Art. 32. Where the ma^r has 
reached the Supreme Court the extent or 
manner of interference is for the Court 
to decide. Interference must always de- 
pend upon the facts of each case. 

(Para 4) 

Thb Court does not convert civil and 
criminal actions Into proceedings for the 
obtoinment of writs. It is in rare cases, 
where the ordinary process of law ap- 
pears inefficacious, that this Court inter- 
feres even where other remedies are 
avaflabJe. (Para ^ 

Then again this Court refrains from act- 
ing under Article 32 if the party has al- 
ready moved the High Court under Arti- 
cle 226, with a similar complaint and for 
the same relief and foiled, "niis Court 
insists on an appeal to it and does not 
allow fresh proceedings. In this the prin- 
ciple of res judicata is applied, althou^ 
the expression is somewhat inapt and 
unfortunate. The rule is based on public 
policy but the motivating factor is the 
existence of another parallel jurisdiction 
in another Court. ^Vhere an order Is not 
speaking or the matter has been dispos^ 
of on some other ground at the threshold 
this Court in a suitable case entertains 
the application before itself. This Court 
also does not allow a nesv ground to be 
taken in apwal. Slmdaily, thb Court 
has refrained from taking action when 
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a better remedy is to move the High 
Court imder Artide 226 which can go 
into the controversy more comprehen- 
sively than this Comt can under Art. 32. 

(Para 6) 

This Comt wiU not inquire into belated 
and stale claims or take note of evidence 
of neglect of one’s own rights for a long 
time. The party daimmg Fundamental 
Bights must move the Court before other 
ri^ts of innocent parties emerge by rea- 
son of delay on the- part of the person 
moving the Court. (Para 7) 

English "and American practice indica- 
ted. (Para 8) 

A petition under Artide 32 is not a 
suit and it is also not a petition or an 
application to which the Limitation Act 
applies. Legislative cmbs might be ques- 
tioned under Artide 13 (2), A short 
period of limitation might well frustrate 
the Fundamental Right. Too long a 
period might enable stale daims to be 
made to the detriment of other rights 
which might emerge, (Para 9) 

Utmost expedition is the sine qua non 
for such claims. The party aggrieved 
must explain satisfactorily all semblance 
of delay. No period can be indicated 
which may be regarded as the ultimate 
limit of action for that would be taking 
upon itself legislative functions. In Eng- 
land a period of 6 months has been pro- 
vided statutorily, but that could be be- 
cause there is no guaranteed remedy and 
the matter is one entirely of discretion. 
In India each case will have to be con- 
sidered on its own facts. Avoidable delay 
affecting the merits of the daim, will 
disentitle a party to invoke the extra- 
ordinary ]'urisdiction. (Para 10) 

The question is one of discretion for 
this Coiurt to follow from case to case. 
This Court need not necessarily give the 
total time to the litigant to move this 
Court Tmder Article 32, even though he 
may be within statutory limitation. Simi- 
larly in a .suitable case this Court may 
entertain a petition even after limitation. 
It ^vill all depend on what the breach 
of the Ftmdamental Right and the remedy 
claimed are and how the delay arose. 

(Para 11) 

The Sales Tax Officer, on 17-3-1958, 
ordered a forfeiture under Section 21 (4) 
of the Bombay Sales Tax Act (Bombay 
Act III of 1953), which provision is simi- 
lar to Section 12A (4) of the Bombay 
Sales Tax Act, 1946. Petitioners ivrit 
petition and then his appeal before tlie 
Division Bench failed on 7-7-1959. The 


petitioner paid the sum due in various 
instalments upto 8-8-1960. Meanwhile on 
September 29, 1967, the Supreme Court 
in AIR 1968 SC 445 in a case from Guja- 
rat in 16 STC 973 struck dowa S. 12-A on 
ground that it infringed Art. 19 (1) (f). On 
9-2-1968, the petitioner filed a petition 
praying that the order dated March 17, 
1958, be quashed. 

Before the Bombay High Court the 
petitioner did not set out the ground on 
which ultimately Section 12A (4) was 
struck down in the Gujarat Case, nor did 
he file an appeal before the Supreme 
Court. 

Held, (Per Majority: Sikri and 
Heg.de, JJ, contra) that the petitioner 
coiild not take advantage of the Supreme 
Court decision in the Gujarat case after 
a lapse of a number of years. His con- 
tention that the ground on which the 
statute was struck down was not \rithin 
his knowledge and therefore he could 
not pursue it in this Court would not 
stand, since the law wall presume that 
he knew the exact ground of unconsti- 
tutionality. It was his duty to have 
brought the matter before the Supreme 
Court for consideration. In any event 
having set the machinery of law in 
motion he could not abandon it to resume 
it after a number of years. There was 
no question here of a mistake of law 
entitling the petitioner to invoke analogy 
of the Article in the Limitation Act. 

(Paras 12, 33, 37) 

Per Bachawat, Mitter and Hegde, JJ.: 
As the earh’er petition filed in &e High 
Court was not dismissed on the merits, 
the present petition was not barred by 
res judicata or principle analogous there- 
to. (Paras 29, 54, 57) 

Per Mitter, J.: — A claim for money 
paid under coercion is covered by Arti- 
cle 113 of the Limitation Act, 1963 giv- 
ing a period of three years from the 1st 
of January 1964 on which date the Act 
came into force and the suit would 
Lave to be filed by the 1st Janu- 
ary 1967. The facts negative any 
daim of payment under a mistake 
of law and are only consistent with 
a daim for money paid under coercion. 
As the petitioners have come to this 
Court in February, 1968 long after the 
date when they could have properly 
filed a suit, the application must be re- 
jected, (Para 53) 

Per Sikri, J. (Contra) — That the peti- 
tioner was under a mistake of law, when 



©00 S. C. [Pr. 1] Tflokdiaiid Motidiand v. H. B. Munshl (ffidayatuUah C. J.) I 
(1963) AIR 1963 SC 640 (V 50) - 
(1963) Supp (1) SCR 99, Sobhraj 


he paid up, the mistake being that he 
thouj^t ^at Section 12A (4) was a valid 
provision in spite of its imposing unrea- 
sonable restrictions, This mistake he dis- 
covered like jjl assessees when this Court 
struck down Section 12A (4) of the Bom- 
bay Sales Tax Act. He came to this 
Court widiin six months of tiiat day and 
there was no delay. (Para 27) 

Per Hegde, J. (Contra): A mere im- 
pression of a party that a provision of 
law might ho ultra vires the Constitution 
could not be equated to knowledge that 
the provision is invalid. Hope and de- 
sire are not the same things as knowledge. 
A. law passed by a competent legislature 
is bound to be presumed to be valid 
until it is struck down by a competent 
Court. The fact that after a futile at- 
tempt to get the provision in question de- 
clared invalid the petitioneis gave up 
their fight and submitted to the law 
which was aiJparenlly valid is no proof 
of the fact that they knew that the pro- 
vision in question Is invalid. 

(Para 63) 

Cases Referred: Chronological Foraa 
(1968) AIR 1963 SC 443 (V 55) « 

21 STC 174 « Civil Apped Ko. 

126 of 1966, KaoUlal Babulal v. 

H. C. Patel “ ' 
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bdharmaTv. State of Rajasthan 37-A 

(1963) AIR 1963 SC 1295 (V 50) = 

1964-1 SCR 332, Kharak Smgh 
V. State of U. P. 58 

(1961) AIR 1961 SC 1457 (V 48) = 
1962-1 SCR 574, Daryao v. State 
of U. P. S, 4, S 6 , 37A 

54,57 

(1959) AIR 1959 SC IS5 (V 46) = 

1959 SCR 135Q, Sales Tax Officer 
v- Kanhaiyalal Mukundlal Saraf 

18, 25, 82, 
46, 63 

(1959) AIR 1959 SC 149 (V 46} = 

(1939) Supp (1) SCR 528, Bashe- 
shar Nath v. Commr. of L T. 

Delhi, Rajasthan 60 

(1956) AIR 1956 Madh Bha 214 
(V 43) = 1956 Madh BLJ 687, 

Kiohd. Siddique v. State of 
Madh. Bha. 48 

(1054) AIR 1954 SC 459 (V 41) = 

1955-1 SCR 243. S. T. O. PiUbhit 
V. Budh Prakash Jai Prakash 46 

(1932) AIR 1952 SC 196 (V 89) » 

1952 SCR 597, Stale of Madras 
V. V. G. Rao 08 

(1952) AIR 1952 All 764 fV 80) « 
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(1967) AIR 1967 SC 1613 fV 54) 

1967-2 SCR 762, Golaknath v. 

State of Punjab 61 

(1067) W. P. N^o. 183 of 1966, D/- 
12-3-1967 (SC), Indian Sugar and 
Refineries Ltd. v. Union of India 86 
(1066) AIR 1960 Bom 36 (V 53} s= 
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jiwandas Parckh v. T. B. Desai 59 
(1965) AIR 1963 SC 1514 fV 52)= 

1965-2 SCR 8 (B, Joseph v. State 
of Kerala 54 . 50 

(1905) AIR 1903 SC 1773 (V S2) = 

1965-2 SCR 577. A, Venkata 
Subba Rao v. State of y^dhra 
Pradesh 34 62 

(19G5) 16 STC CS9 = 1963-2 SOVIl 
109, Stato of Kerala v. Aluminium 
Industries ig 35 47 
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Babulal v. H. C. Patel 20 03 

(1901) AIR 1961 SC 1006 (V 51) = 

1961-6 SCR 261, Slate of M. P. 

V. Bbailal Bhai 18. 35. 37. 
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(1960 AIR 1964 SC 1013 (V 51) »= 
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ER 1137, Ministry of Health v. 
Simpson 

(1949) AIR 1919 PC 297 (V 36) = 
76 Ind App 244, Shfba Prasad 
Singh V. Srish Chandra Nandi 

(1948) 1948 Ch 465 = 1948 LJR 
1670, In re, Diplock 
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234, Knox V. Gyo 
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Ruckuiahoye v. LuIJdobhoy Shund 
MoltJck Shund 87A 

11 A L R 634 = 274 N \V 810, 

Morgan v. Jasper County 35 

M/s, II. K. Shah and B. Datta, Advo- 
cates Md Mr. J. B, Dadachanji, Advo- 
cate of M/s. J. B. Dadachanji and Co., 
lor Petitioners; Mr. C. K. Daphtary, 
Attorney-General for India, (hi/s. R, 
Gopalakrishnan, R. H. Dhebar and S. P. 
Nay^, Advocates, mth him), for Respon- 

The following Judgments of tho Court 
Were delivered by 

HTOAVATULLAIL C. J.j This petition 
has led to a sharp division of opinion 
among my brethren; Sifcri and Hegde, JJ. 
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would allow the petition and Bachawat 
and Mitter, JJ., would dismiss it They 
have differed on the question whether 
the petition deserves to be dismissed on- 
the groimd of delay. I agree in the re- 
sult reached by Bachawat and Mitter, JJ,, 
and would also dismiss it I wish to 
state briefly my reasons. 

2. At the threshold it appears to me 
that as there is no law which prescribes 
a period of limitation for such petitions, 
each of my brethren has really given ex- 
pression to the practice he follows or 
intends to follow. I can do no more 
than state the views I hold on this sub- 
ject and then give my decision on the 
merits of the petition in the light .of those 
views. 

3. The problerri divides itself into two. 
The first part is a general question to be 
considered in two aspects: (a) whether 
any limit of time at ^ can be imposed 
on petitions under Article 32, and (b) 
whether this Court would apply by ana- 
logy an article of the Indian Limitation 
Act appropriate to the facts of the case 
or any other limit? The second is what 
is to be done in this case? I shall begin 
by statin g my views on the first question. 

4. There appears to be some confu- 
sion about the scope of Article 32. That 
Article gives the right to move the 
Supreme Court by appropriate proceed^ 
ings for enforcement of the rights confer- 
red by Part HI of the Constitution, The 
provision merely keeps open the doors 
of this Court, in much the same way, as 
it used to be said, the doors of the Chan- 
cery Court were ^ways open. The State 
carmot place any hindrance in the way 
of an aggrieved person seeking to ap- 
proach this Court. This is logical enough 
for it is against State action that Fimda- 
mental Rights are claimed. But the gua- 
rantee goes no further at least on the 
terms of Article 32. Having reached 
this Court, the extent or manner of inter- 
ference is for the Court to decide. It 
is dear that every case does not merit 
interference. That must always depend 
upon the facts of the case. In dealing 
\vith cases which have come before 
this Court has already settled many prin- 
ciples on which it acts. A few of them 
may be mentioned here. 

5. This Court does not take action iri 
cases covered by the ordinary jurisdic- 
tion of the civil courts, that is to say, it 
does not convert civil and criminal ac- 
tions into proceedings for the obtain- 
ment of ■writs. Although there is no rule 


or provision of law to prohibit the exer- 
cise of its extraordinary jurisdiction this 
Court has always insisted upon recourse 
to ordinary remedies or the exhaustion 
of other remedies. It is in rare cases, 
where the ordinary process of law ap- 
pears to be inefficacious, that this Court 
interferes even where other remedies are 
available. This attitude arises from the 
acceptance of a salutary principle that 
extraordinary remedies should not take 
the place of ordinary remedies. 

6. Then again this Court refrains 
from acting under Article 32 if the part)' 
has_ already moved the High Court under 
Article 226. This constitutes a comity 
between the Supreme Court and the High 
Comt. Similarly, when a party had al- 
ready moved the High Court \vith a 
similar complaint and for the same relief 
and failed, this Court insists on an ap- 
peal to be brought before it and does not 
allow fresh proceedings to be started. In 
this connection the principle of res judi- 
cata has been apphed, although the ex- 
pression is somewhat inapt and unfortu- 
nate. The reason of the rule no doubt 
is public policy which Coke summarised 
as “interest reipublicae res judicatas non 
rescindi” but me motivating factor is 
the existence of another parallel jurisdic- 
tion in another Court and drat Court 
having been moved, this Coiut insists on 
bringing its decision before this Court 
for re-view. Again this Court distingui- 
shes between cases in which a speaking 
order on merits has been passed, '\\diere 
the order is not spealdng or the matter 
has been disposed of on some other 
ground at tire threshold, this Court in a 
suitable case entertains the application 
before itself. Another restraint which 
this Courts puts on itself is that it does 
not allow a new ground to be taken in 
appeal. In the same way, this Court has 
refrained from taking action when a 
better remedy is to move the Hi^ Court 
rmder Article 226 which can go into the 
controversy more comprehensively than 
this Court can under /^de 82, 

7. It follows, therefore, that this 
Court puts itself in restraint in the matter 
of petitions under Article 32 and this 
practice has now become inveterate. The 
question is whether this Court \vill in- 
quire into belated and stale claims or 
take note of evidence of neglect of one’s 
own rights for a long time? I am of 
opinion that not only it would (not ?) but 
also that it should (not ?). The party 
claiming Fundamental Rights must move 
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the Court before other rights come into 
^tence. Tlie action of courts cannot 
harm innocent parties if their rights 
emerge by reason of delay on the part 
of the person moving the Court This 
prindple is well-recognised and has been 
applied by Courts in £ngland and Ame- 
rica. 

8. The English and American pra^ 
ticc has been outlined in Ilalsbur/s Laws 
of England and Corpus Juris Secundum. 

It lias been mentioned by my brethren 
in their opinions and I need not traverse 
the s^e ground again except to say this 
that Courts of Common Law in England 
were bound by the Law of Limitation 
“ut not the Courts of Chancery, Even 
so Uie Chancery Courts insisted on cxne- 
diUon, Jt u trite learning to refer to tlie 
matim delay defeats equity^ or tho 
laUn of It that the Courts help those 
who an vigilant and do not slumber 
o\-cr their rigjits. Tho Courts of Chan- 
cepr ihcrefore, frequently applied to 
wits in equity the an^ogy of the law 
of Umitaiion applicable to acUons at 
put a special 

limitation of llieir own if tlicy thought 
that the suit was unduly delayed, TlUs 
WM independently of the analogy of law 
relating to limitation. The same nractlco 
has been followed in the United States. 

n different periods of 

Uoni n, CTO lire also rorldiury Xrtidoi 
wMch proscribe lunllalion in llioso cases 
Where no cxi/ress period is provided If it 
w«w a matter of a suit or application 
Cither on nnnmnrinff. nw;,,! *ii_. .* 


. H. B. Munshi (Hldayatullah C.J.) A-LIl 

of delay. I am not indicating any period 
which may be regarded as the ultimate 
hnut of action for that would bo taJdag 
upon myself legislativo functions. In 
tnglMd a period of 6 months has been 
ITOvided statutorily, but that could be! 
berause there is no guaranteed remedy' 
Md the matter is one entirely of discrc- 
India I ^vilI only say that each 
will have to be considered on its] 
own farts, \yhcre there is appearance 
ot avoidable delay and this delay affects' 
the ments of tho claim, this Court Willi 
mmidcr it end in a proper case hold the 
party ihsmtitlcd to invoke the eitra-l 
ordinary junsdicb’on, 

question is one of 
^mhon for Court to follow front 
S the cirte. There is no Imver Iin.it 
jmd there is no upper limit. A case may 
he brought within Limitation Art by ica- 
»n of some Artielo but this cSirt nS 
Ume to thol 

ri^api^'^ortL^Vri^raird™?^ 

what the broach if ill on 


either an oj^priatc article or'**’the''w! 
d^w artidc would have applied. But a 
^tiUon under Art 32 is not a suit and fa 
Petition or an application to 
which ^e Limitation Act a^^lics To 
put curlis in the w.iy of onfor^^L* 

of Fundamental BiglJJs Oirough TSJS* 
li%-e action miglit well he 
under Article 13 (f) The 

q..i.o dear. If a'-slrt’^.L" Trt Li S’ 

lion were nrrscrihefl fi.» t? » 

loUatr rid.ls whid. misl.t emers" 

10. If then there fa no ncrirv! n m u 


Ibis Court struck dmvn by 

Pn-v^Lf-of ““in-" 

tional. The auestfr^*^!.''^®”’ wicwnstitu- 
tioncr in this^M«e t/*' 
a lapse of a nuSbCT^f‘1 after 

Sion of this Court? TT 
Court but did ?ol 

to tills Court TT.> .“P appeal 

RTOwnd on whiS ^ ^® 

nifascd was diffni. u.* ^ petition was dfa- 
whidi the staliif^^ f?ouud on; 

riot «-idV£ iS 'vai 

he did not W^Sf p*?' 1 °"'* 'I'rtulou 

tills Com). tT ihVf T “ *" 

wll presume thaf L'uf*"" 

»=■>■ hSL lu 

Isse Li motion h? SmS" "f 
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cause anotiber person more adventurous 
than him in his turn got the statute de- 
clared unconstitutional, and got a favour- 
able decision. If I were to hold other- 
wise, then the decision of the High Court 
in any case once adjudicated upon and 
acquiesced in may be questioned in a 
fresh litigation revived only with the 
argument that the correct position was 
not known to the petitioner at the time 
when he abandoned his own litigation. 

I agree with the opinion of my brethren 
Bachawat and Mitter, JJ., that there is 
no question here of a mistake of law en- 
titling the petitioner to invoke analogy 
of the Article in the Limitation Act. The 
grounds on which he moved the Com* 
might well have impressed this Court 
which might have also decided the ques- 
tion of the unconstitutionality of the Act 
as was done in the subsequent litigation 
by another party. The present petitioner 
should have talcen the right ground in 
the High Court and taken it in appeal 
to tihus Court after the Hi^ Com* de- 
cided against it. • Not having done so 
and having abandoned his own litigation 
years ago, I do not think that this Com* 
should apply the analogy of the Article 
in the Limitation Act and give him tiie 
relief now. The petition, therefore, fails 
and is dismissed %vith costs. 

13. SIKKI, J.; I have had the advan- 
tage of reading the drafts of the judg- 
ments prepared by" Mitter, J., and Bacha- 
wat, J. I agree with Mitter, J., in his con- 
clusion that the rule laid down in Daryao 
V. State of U. P., 1962-1 SCR 574 = (AIR 
1961 SC 1457} is inapplicable to the facts 
of the case, but for the reasons I will 
presently give, in my opinion the peti- 
tion should be allowed. 

14. Article 32 (2) of the Constitution 
confers a judicial power on the Com*. 
Like aU judicial powers unless tlrere is 
an express provision to the contrary, it 
must be ' exercised in accordance with 
fundamental principles of administration 
of justice. General principles of res judi- 
cata were accordingly applied by this 
Court in 1962-1 SCR 574 = (AIR 1961 
SC 1457), and • Amalgamated Coalfields 
Ltd. V. Janapada Sabha, Chindwara, AIR 
1964 SC 1013 at p. 1018. I understand 
that one of the fundamental principles of 
administration of justice is that, apart 
from express prowsions to the contrary, 
stale claims should not be given efiFect 
to. But what is a stale claim? It is not 
denied tliat the Indian Limitation Act 
does not directly apply to- a petition imder 
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Article 32. Both the English Courts and 
the American Courts were confronted 
with a similar problem. In the United 
States the Federal Courts of Equity solv- 
ed the problem thus: 

“Except perhaps, where the statute by 
its express terms applies to suits in equity 
as syell as to actions at law, or where 
the jurisdiction of law and eqm’ty is con- 
current, the rule appears to be that Fede- 
ral courts sitting in equity are not botmd 
by State statutes of Ihnitation. Neverthe- 
less, except where imusual conditions or 
extraordinary circumstances render it 
equitable to do so, the Federal courts 
usually act in analogy to the State sta- 
tutes of limitation applicable to cases of 
like character.” (Vol. 34, American Jmis- 
prudence. Limitation of Actions, S. 54)”. 
In Courts of Admiralty, where the statu- 
tes of limitation do not control proceed- 
ings, the analogy of such statutes is ordi- 
narily followed unless there is something 
exceptional in the case, (ibid) 

15. Story on Equity Jurisprudence 
states the legal position thus: 

“It was, too, a most material groimd, 
in all bills for an account, to ascertain 
whether they were brought to open and 
correct errors in the account recenti facto; 
or whether the application was made 
after a great lapse of time. In cases of 
this sort, where the demand was strictly 
of a legal natime, or might be cognizable 
at law, courts of equity governed them- 
selves by the same limitations as to enter- 
tain such suits as were prescribed by the 
Statute of Limitations in regard to suits 
in courts of common law in matters of 
accoimt. If, therefore, the ordinary 
limitation of such suits at law was six 
years, courts of equity would follow the 
same period of limitation. In so doing, 
they did not act, in cases of this sort 
(that is, in matter of concurrent jurisdic- 
tion) so much upon the ground of analogy 
to the Statute of Limitations, as positive- 
ly in obedience to such statute. But 
where the demand was not of a legal 
nature, but was purely equitable, or 
where the bar of fte statute was inap- 
plicable; courts of equity had another 
rule, founded sometimes upon the ana- 
logies of the law, where such analogy 
existed, and sometimes upon its own in- 
herent doctrine, not to entertain stale or 
antiquated demands, and not to encourage 
laches and negligence. Hence, in mat- 
ters of account, jilthough not barred by 
the Statute of Limitations, courts of 
equity refused to interfere after a consi- 
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would still be in time would not be rele- 
vant at all It is difficult to lay dmvn 
apredse period bwond which delay should 
be explained, I fevour one year because 
this Court should not be approached 


derable lapse o£ time, from considera^ 
tions of public poli^, ffijm the difficulty 
of doing entire justice, when the origmal 
transactions had become obscure by time 
ond the evidence might have been lost, 
and from the consciousness that the re- 
pose of titles and the security of pro- 
perty are mainly promoted by a full en- 
forcement of the maxim, vi^antibus, ws.-*- — r ' A t. 

nondormientibus jura subveniunt Under appeals and ^presentations to the iiigner 


li ghtl y, and competent legal advice 
should be taken and pros and cons car^ 
fully weired before coming to this 
Court. It is common knowledge that 


peculiar circumstances, however, excus- 
ing or justifying the delay, courts of 
equity would not refuse their aid in fur^ 
Aerance of the rights of the party; since 
in such cases there was no pretence to 
insist upon laches or negligence, as a 
ground for dismissal of the suit; and in 
one case carried back the account over 
a period of fifty years." (Third Edition, 
page 224, S. 529). 

16. In England, os pointed out by 
Badiawat, J., the Court of Chancery act- 
ed on the analogy of Statute of Limita- 
tion (vide Halsbury, Voh 14, p. 647, art. 
1190). 

17. It seems to me, hmvever, that the 
above solution is not quite appropriate 
for petitions under Article 32. A delay 
cf lii years or 6 years would mal^ a 
strange bed-fellow with a direction or 
order or writ in the nature of mandamus, 
certiorari and prohibition. Bearing in 
mind the history of these writs I cannot 
believe that tho Constituent Assembly 
had ^e intention that five Judges of 
this Court should sit together to eoforco 
a fundamental right at the instance of a 
person, wlio had ^vilbout any reasonable 
explanation slept over his ri^ts for 0 or 
12 years. The history of these ^vrits both 
in England and the U. S. A. convinces 
me that tlie underlying Idea of the C^- 
stitutiem was to provide an expeditious 
ond authoritative remedy against the in- 
roads of the State. If a claim is barred 
under the Limitation Act, unless there 
me exceptional drcumstanccs, pn'ma 
fade it is a stale claim and should not 
be entertained by this Court. But even 
if it is not barred under the Indian Limi- 
tation Act, it may not be entertained by 
this Court if on the facts of the case 
there is sinreasonablo delay. For In- 
stance, if the State had taken possession 
of property under a Irrw alleged to bo 
void, and if a petitioner comes to jlift 
Court 11 years after the poss«rion was 
taken by the State, I would dismiss Ihe 
petition on tho ground of delay, unless 
mere is some rc.isonable explanation. The 
fact tiuA a suit for pcase^on of 


autiiorities time; time spent in pur- 
suing these remedies may not be exdud- 
ed under the Limitation Act, but it may 
oidinaiily be taken as a good explana- 
tion for the delay. 

18. It is said that if this was the 

E racti'ce the guarantee of Article 32 would 
e destroyed. But the article nowhere 
says that a petition, howsoever late, should 
be entertained and a writ or order or 
dttection CTanted, howsoever remote the 
date of iimingement of the fundamental 
right In practice this Court has not 
been entertaining stale claims by persons 
who have slept over their rirf^ts. There 
is no need to depart from this practice 
and tie our han<fr completely vrith the 
shackles imposed by tho Indian Limita- 
tion Act. In the case of applications 
under Article 226 this Court observed in 
Slate of Madhya Pradesh v. Bhailal Bhai, 
1964-6 SCR 261 at pp. 271- 72 = (AIR 
1964 SC 1000 at p. 1011): 

nt may however be stated as a gene- 
ral rule that if there has been unreason- 
able delay the court ought not ordinarily 
to lend its aid to a party by this extra- 
ordinary remedy of mandamus. Again, 
where even if there is no such delay the 
Government or the statutory authority 
against whom tho consequential relief is 
prayed for raises a prima facie triable 
issue ns regards tiio availability of sud> 
relief OB tlie merits on grounds like limi- 
tation, the Court should ordinarily refuse 
to issue tho writ of mandamus tor such 
pajnnent. In both these kinds of cases 
it will be sound use of discretion to leave 
the party fo seek his remedy by the 
ordinary mode of action in a civil court 
imd to refuse to exercise in his favour 
the extraordinary remedy under Art. 226 
Or the Constitution." 
ti State of ICerala v. Aluminium Indus- 
tnes (19(S) 16 STC CS9 at p. 692 (SO 
Waxichoo, T., spealdng on behalf of a 
large Bench of this Court, obser%-ed 
"There is no doubt in view of the 
decirion of this Court in Sales Tax Officer 
V. Kanhalyalal. 1939 SCR 1330 « (AIR 
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1959 SC 185) -that money paid tmder a 
imstake of law comes within the word 
“mistake” in Section 72 of the Contract 
Act and tibere is no question of estoppel 
when the mistake of law is common to 
both the parties, which was the case here 
inasmuch as the respondent did not raise 
the question relating to Article 286 of 
the Constitution and the Sales Tax Officer 
had no occasion to consider it. In such 
a case where tax is levied by mistake 
of law it is ordinarily the duty of the 
State subject to any provision in the law 
relating to sales tax (and no such provi- 
sion has been brought to our notice) to 
refund the tax. If refund is not 
made, remedy through court is 
open subject to the same restric- 
tions and also to the period of 
limitation (see Article 96 of the Limita- 
tion Act, 1908), namely, three years from 
the date when the mistalce becomes 
known to the . person who has made the 
payment by mistake (see 1964-6 SCR 261 
= (AIR 1964 SC 1006) ). In this view of 
the matter it was the duty of the State 
to investigate the facts when the mistake 
was brought to its notice and to make a 
refund if mistake was proved and the 
claim was made within the period of 
limitation. 

But these cases cannot directly apply to 
petitions under Article 32 because they 
proceed from the premise that the remedy 
is discretionary under Article 226. 

19. Coming to the facts of this case, 
which have been stated in detail by 
Jitter, J., it seems to me that the delay 
in coming to this Court has been ade- 
quately explained. In brief, the facfe 
are these: -The Sales Tax Officer, by his 
order dated March 17, 1958, forfeited a 
sum of Rs. 26,563.50 under Section 21 (4) 
of the Bombay Sales Tax Act (Bombay 
Act III of 1953), which provision is simi- 
lar to Section 12A (4) of the Bombay 
Sales Tax Act, 1946. The petitioner pro- 
mptly filed a writ petition in the Bonibay 
High Court challenging this order. His 
petition was dismissed on November 28, 
1958. He also failed in appeal before 
the Division Bench on July 7, 1959. An 
order of attachment followed. The peti- 
tioner paid the sum of Rs. 26,563.50 Jn 
various instalments from October 3, 1959, 
to August 8, 1960. By letter dated Janu- 
ary 9, 1962, the petitioner was called 
upon to pay a penalty amounting to 
Rs. 12,517/68 on account of late payment 
of Sales Tax dues but this order of 
penalty was ultimately cancelled. 


20. The Gujarat High Court (Shelat, 
C. J., and Bha^vati, J.) in Kantilal Babu- 
lal V. H. C. Patel, Smes Tax Officer, 
(1965) 16 STC 973 (Guj) held on Decem- 
ber 2, 1963, that Section 12A (4) of the 
Bombay Sales Tax Act, 1946, was valid 
and did not violate Article 19 (1) (f) as 
it was saved by Article 19 (5). On Sep- 
tember 29, 1967, this Court, on appeal, 
in Kantilal Babidal v. H. G. Patel, Sales 
Tax Officer, 21 STC 174= (AIR 1968 SC 
4^) struck down this provision as it in- 
fringed Article 19 (1) (f). On February 
9, 1968, four petitioners — hereinafter 
compendiously referred to as the peti- 
tioner — filed this petition praying that 
the order dated March 17, 1958, and the 
notice and order dated December 18, 
1958 , and December 24, 1958, be quash- 
ed. 

_ 21. There is no doubt that under Sec- 
tion 72 of the Contract Act the petitioner 
would be entitled to the relief claimed 
and the refund of the amount if he paid 
the money rmder mistake of law. I find 
it difficult to appreciate why the pay- 
ment was not made rmder a mistake of 
law. In my opinion the petitioner was 
mistaken in thinking that the money was 
liable to be refunded under a valid law. 
Nobody has tuged before us that the 
grormds which he had raised before the 
High Court were soimd. 

22. The petitioner had attempted to 
raise before the Bombay Hi gh Court the 
following grounds: 

1. Inasmuch as the sum of Rs. 26,563.50 
was paid by way of refund rmder the 
Bombay Sales Tax Act 1946, the taxing 
authorities had exceeded their power 
rmder Section 21 (4) of the Act of 1953, 
in forfeiting the said sum of money. 

2. Assuming that the respondent had 
power to forfeit the sum rmder the Act of 
1953 it was strictly limited to taxes pay- 
able rmder the provisions of the Act and 
as no tax was payable on outside sales the 
authorities had no power to forfeit the 
sum of Rs. 26,563.50. 

3. XX XX XX XX 

4. Even assuming while denjung that 
the respondent had power to forfeit the 
srun of Rs. 26,563.50, the power to for- 
feit an amount as a tax presupposes a 
power to impose a tax and inasmuch as 
on a proper construction of the relevant 
provisions of the Constitution ho State 
Legislatrure had at any time a pow’er to 
impose tax on the aforesaid transactions, 
the power to forfeit tax in respect of those 
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transactions is ultra vires the State Legis- 
lature." 

23. The learned Single Judge held: 
“This appears to me to be a gross case 

where even if I was of the opinion that 
the order is invalid and involved viola- 
tion of fundamental rights 1 would not 
in my discretion interfere by way of issu- 
ing a writ. I am not depriving the peti- 
tioner of any other appropriate remedy. 

I have, therefore, decided to dismiss this 
petition on that single ground." 

24. The Division Bench, on appeal, 
decided on the limited ground that “Mr. 
Justice K. K. Desai having exercised his 
discretion no case is made out for inter- 
ference with the exercise of that discre- 
tion.” The petitioner rightly did not file 
an appeal to this Court for he would 
have had litde chance of succeeding, 

25. Suppose a petitioner challenges a 
provision of the S:des Tax Act before the 
High Court on the ground that it does 
not fall within List II or List III of the 
Seventh Schedule. He fails and pays the 
tax and does not appeal to the Supreme 
Court. Ultimately, in another petition 
the provision Is struck do%vn under Arti- 
de 14 OT Article 19, a point which he and 
his lawyers never thought of. All asses- 
sees who had paid tax without challeng- 
ing the provision would be entitled to 
approach this Court under Article 32 and 
<aaim a refund (see 1959 SCR 1350= 
(AIR 1959 SC 13^. But why not the 
assesses who applied to the High Court? 
The answer given is that he had thought 
at one time that the law was bad. though 
on %viong grounds. If a law were fram^ 
s.inctioning the above discrimination, I 
believe, it would be dlfEcult to sustain it 
under Article 14, but yet this is the dis- 
crimination whidi the respondent wants 
me to sanction. 

26. The grounds e-xtracted above 
show that it never struck the petitioner 
that the provision could be challenged on 
the ground ultimately accepted by this 
Court. If the petitioner had not thought 
of going to the Bombay High Court oo 
the points he did, and had paid on de- 
mand, as most of the assessees do, he 
would, I imagine, have been entitled to 
maintain this petition. But it is now said 
that the petitioner's position is worse be- 
cause ho exercised his right to approadi 
the Iligli Court under Artide 226. The 
contention seems to be that when a peti- 
tioner appro.nches a High Court and fails, 
he can no longer suffer from any mistaVa 


of law even if the point on which this 
Ck}urt ultimately strikes down the provi- 
sions, never struck him or his lawyer or 
the Court. 1 cannot uphold this conten-- 
tion. 

27. In my opinion the petitioner was ' 
under a mistake of law, when he paid up, 
the mistake being that he thought th^ 
Section 12A (4) was a valid pro^sion in 
spite of its imposing unreasonable restric- 
tions. This mistake he discovered like all 
assessees when this Court struck down 
Section 12A (4) of the Bombay Sales Tm 
A ct. He has come to this Court within 
six months of that day and there is no 
delay. 

28. The petition is accordingly allow- 
ed and the impugned order dated March 
17, 1958, quashed and the respondent 
directed to refund the amount. Under 
the circumstances ihere will be no order 
as to costs. 


29. BACHAWAT, J.:— I have had 
the advantage of reading the judgment 
prepared by G. K. Mitter, J. For the 
reasons given in this Judgment, I agree 
with the order proposed by him. As the 
earlier petition filed in the High Court 
was not dismissed on the merits, the pre- 
sent petition is not barred by res judicata 
or principle analogotis thereto. 

30. The petitioners realised Rupees 
^,5^.50 P. from their customers outeide 
Bombay on account of sales tax. The 
Sales Tax Olficer by bis order dated 
March 17, 1958 forfeited this sum under 
Settion 21 (4) of the Bombay Sales Tax 
Act 3 of 1953. On March 28. 1958 the 
petitioners filed a writ petition in the 
Bombay High Court seeking to .restrain 
the Sales Tax Officer from recovering the 

They pleaded that they were 
not li^le to pay the amount, that Sec- 
tmn 4.1 (4) was ultra vires the powers of 
the Stale legislature and that the order of 
forfeits was violative of Articles 19 (1) 
( 1 ) 3K of the Constitution and was 
rnvalid. On November 28, 1958, K. K. 
D«ai, J., ^smissed the petition. Ho 
Mid mat the petitioners having defraud- 
ed other^rsons were not entitled to any 
relief. The petitioners filed an appeal 
against the order. In the memorandum 
ol appeal they pleaded that the threaten- 
ed levy was in violation of Articles 19 
(11 (f) and 31 of the Constitution. The 
apped was dismissed on July IS, 1959. 
In the meantime on December 21. 1953 
^ Collei^or of Bombay attached the 
petitioners properties. Behveen August 
3, 19o9 and August 8, 19G0 the petitioner 
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paid the sum of Rs. 26, 563.50 P. to the 
Collector of Bombay. In Civil Appeal 
No. 126 of 1966, decided on September 
29, 1967 = (reported in AIR 1968 SC 445) 
this Court struck down Section 12-A (4) 
of the Bombay Sales Tax Act, 1946 as 
unconstitutiond and violative of Arti- 
de 19 (1) (f). The arguments in the pre- 
sent appeal proceeded on the assumption 
that Section 21 (4) of the Bombay Sales 
Tax Act, 1953 is liable to be struck down 
on the same ground. On February 9, 1968 
the petitioners filed the present writ ped- 
tion under Artide 32 of the Constitution 
daiming refund of Rs. 26,563.50 P. under 
Section 72 of the Indian Contract Act 
1872. They alleged that they paid this 
sum to the Collector under coercion and/ 
or mistake of law, and that they discover- 
ed the mistalce on September 29, 1967. 

81. The points arise for decision in 
this writ petition; (1) Would the claim be 
barred by limitation if it were the subject- 
matter of a suit in February 1968 and (2) 
if so, are the petitioners entitled to any 
relief in this petition under Article 32 
of the Constitution. 

82. Subject to questions of limitation, 
waiver and estoppel, money paid imder 
mistake or coercion may be recovered 
under Section 72 of the Indian Contract 
Act, The right to relief xmder Section 72 
extends to money paid under mistake of 
law, i.e., “mistake in thinking that the 
money paid was due when, in fact, it was 
not due,” Shiba Prasad Singh v. Srish 
Chandra Nandi, 76 Ind App 244 at p. 
254= (AIR 1949 PC 297 at p. 302), 1959 
SCR 1350 at pp. 1361, 1362= (AIR 1959 
SC 135 at p. 143). 

83. In my opinion, the petitioners 
were not laboiuing xmder any mistake of 
law when they made the payments. As 
early as March 1958 they filed a writ 
petition for restraining the levy xmder the 
order dated March 17, 1958, claiming 
that the order was invalid and that Seu- 
tion 21 (4) of the Bombay Sales Tax Act, 
1953 was ultra vires and unconstitutional. 
They might not have then known the 
precise ground upon which the Court 
subsequently struck down a similar pro- 
vision of law, but they had discovered 
presumably under legal advice that they 
were not legally boxmd to make any pay- 
ment. After the writ petition was dis- 
missed their properties were attached and 
they made the payments xmder coercion 


in 1959 and 1960. The payments were 
not made xmder a mistake of law or as 
pointed out in Shiba Prasad Singh’s case, 
76 Ind App 244= (AIR 1949 PC 297) 
(supra) under a mistake in thinking that 
the money was due. They cannot elaim 
any relief on the ground of mistake. 

34. As we are assuming in favour of 
the petitioners that S. 21 (4) of the Bom- 
bay Sales Tax Act 1953 as invalid, we 
mxist hold that they made the payments 
xmder coercion. A suit for the recovery 
of the money on this groxmd instituted 
on January 1, 1964 would be governed 
by Article 24 of the Limitation Act, 1963 
and the period of limitation would be 
three years from the dates in 1959 and 
1960 when the money was received by 
the respondents. The petitioners can- 
not obtain an extension of the period 
xmder Section SO (a) of the Limitation 
Act, 1963 as Article 62 of the Indian 
Limitation Act, 1908 prescribed the same 
period of limitation. A suit for recovery 
of tax or other levy illegally collected 
was governed by Article 62 and not by 
Article 120, see A. Venkata Subba Rao 
V. State of Andhra Pradesh, 1965-2 SCR 
577 at pp. 612, 620= (AIR 1965 SC 1773 
at pp. 1790-1793). Accordingly a suit for 
the recovery of money instituted in Feb- 
ruary 1968 would be barred by limita- 
tion. 

35. If the petitioners could claim re- 
h'ef on the ground of mistake, the suit 
would be governed by Article 96 of the 
Indian Limitation Act, 1908 and time 
woxild begin to run from the date when 
the mistake becomes known to the plain- 
tiff. In 1964-6 SCR 261 at p. 274= (AIR 
1964 SC 1006 at p. 1012) and State of 
Kerala v. Aluminimn Industries Ltd., 
1965-16 STC 689 at p. 692 (SC), it was 
held that Article 96 apphed to a suit for 
recovery of money paid xmder a mistake 
of law. Section 17 (1) (c) of the Limita- 
tion Act 1963 now provides that in the 
case of a suit for relief from the conse- 
quences of a mistake the period of limi- 
tation does not begin to run until the 
plaintiff has discovered the mistake 
or could with reasonable diligence 
have discovered it. Section 17 (V 
(c) corresponds to Section 26 (c) of the 
Limitation Act, 1939 (2 & 3 Geo. 6, c. 21). 
It xvas held in In Re Diplock, 1948 Ch. 465 
at pp. 515, 516 that Section 28 (c) applied 
by analogy to a sm't for recovery of 
money . paid xmder mistake of law. On 
appeal, the House of Lords said that the 
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ionumerable wit petitions on th© ground 
tha?- it was presented after unreasonable ■ 
dday. 


section presented many problems and re- 
frained from saying more about it, see 
Ministry of Health v. Simpson, 1951 AG 
251 at p. 277. In some ^erican States, 
it has been held that a mistake of law 
cannot be regarded as a mistake within a 
similar statute and time ran from the dale 
of the accrual of tiie cause of action, see 
Corpus juris Secundum, vol. 54, T.imfta- 
tion of Actions, Article 193, page 202, 
Morgan v, Jasper County, 11 AX.R 634= 
274 N\V 810, and the cases referred to 
therein. It is not necessary to pursue 
the matter any further as tne petitioners 
cannot daim relief on tiie ground of mis- 
take. Accordingly, I express no opinion 
on the scope of Section 17 (c) of the Limi- 
tation Act, 1963. For the reasons already 
stated a suit for the recovery of the money 
instituted in February 196S would be 
barred by limi tnHriTi. 

26. The next and the more fimdamen- 
mental question is whether in the dr- 
cumstances the Court should give reb'ef 
in a %vrit petition under Article 32 of the 
Constitution. No period of limitation is 
prescribed for such a petition. The ri^t 
to move this Court tor enforcement of 
fundamental rights is guaranteed by Arti- 
cle 32. The writ under Artide 82 issues 
as a matter of course if a breach of a 
fundamental ri^t is established. Tech- 
nical rules ap^cflble to suits like the 
provisions of Section 60 of the Code of 
Civil l^cedure are not applicable to a 
proceeding, under Artide 32. But this 
does not mean that in giving relief under 
Artide 22 the Court must ignore and 
trample rmder foot all laws of procedure 
evidence, limitation, res judicata and the 
like. Under Artide 145 (1) (c) rules may 
be framed for regulating tne practice 
and procedure in proceed&gs undW Arti- 
de 32. lo the absence of such rules the 
Court may adopt any reasonable rule of 
procedure. Thus a petitioner has no right 
to move tiiis Court under Article 82 for 
enforcement of his fundamental right on 
a petition containing misleading and in- 
accurate statements, and If he files such 
a petition the Court will it, see 

^V. P. No. 183 of 1966, Indian Sugar and 
Refineries Ltd. v. Union of India derid- 
ed on March 12, 1967 (SQ- On grounds 
of public policy It would be intolerable 
if the Court were to entertain such a peti- 
tion. Likewise the Court held in I902-I 
SCR 574= (AIR 1961 SC 1457) that the 
general principles of res judicata appb'ed 
to a writ petition under Article 32. Simi- 
larly, this Court has summarily disntissed 


37. The normal remedy for recovery, 
of money paid to the State under coer- 
cion or mistake of law is by suit. Arti- 
cles 32 and 226 of the Constitution pro- 
vide concurrent remedy in respect of the 
same claim. The extraordinary remedies 
under the Constitution are not intended 
to enable the claimant to recover monies, 
the recovery of which by suit is barred 
by limitation. Where the remedy in a 
writ application under Artide 82 or Aiti- 
de 226 corresponds to a remedy in an 
ordinary suit and the latter remedy is 
subject to the bar of a statute of limita- 
tion, the Court in its writ jurisdiction acts 
by analogy to the statute, adopts the 
statute as its own rule of procedure and 
in the absence of special circumstances 
imposes the same limitation on the sum- 
mary remedy in the writ jurisdiction. On 
similar grounds the Court of Chancery 
acted on the analogy of the Statutes of 
limitation in disposing of stale r1.-i?rTis 
Ihou^ the proceeding In a Chancery was 
not subject to any express statutory bar, 
see Halsbury’s Laws of England, voL 14, 
page 647, Article 1190, Kimr v. Gye. 6 
HL 636 at p. 674. Likewise, ie High 
Court acts on the analogy of the statute 
“ii^tatfoD in a proceeding under 
Article 226 though the statute does 
not expressly apply to the proceed- 
yS- The Court wui almost always re- 
fuse to give relief under Article 226 if 
the delay is more than the statutory pe* 
iim’tation, see 1964-6 SCR 261= 
1006) (supra) at pp. 273- 
274 (of SCR)= (at p. 1012 if AIR^ 

S7-A. Similarly this Court acts on the 
andogy of the statutes of limitation in res- 
3 Article 32 of the 

Lo^tuhon though such ri.-ifm is not the 
of anv express statutory bar of 
li^tatiOT. If the right to a j^erty is 
P^5cripHon unc^r Sec- 
hon 27 of the Lumtation Act, 1963 the 
petitiraer Im no subsisting right which 
under Article 32, see 
I of Rajasthan. 

(I^)„5upp (1) SCR 99 at p. 111= (AIR 
i^SC frlO it p. 6^. 
wb^ the rra^y only and not the right 
is extogi^hed by limitation, it is on 
e^ds of public policy that the Court 
4? e^'^ain stale claims under 
s^bites of limitation are 
founded on sound principles of public 
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policy. As observed in \MiitIey Stake’s 
Anglo-Indian Codes, vol. 11 p. 940: “The 
law is founded on public policy, its aim 
bemg to secure the quiet of the commu- 
nity, to suppress fraud and perjury, to 
quicken diligence, and to prevent oppres- 
sion.” In Her Highness Buckmaboye v. 
LuUoobboy Mottickshund, (1851-52) 5 
Moo Ind App 234 the Privy Council ob- 
served that tae object of the statutes of 
limitation was to give effect to the maxim, 
‘interest reipubHcoe ut sit finis Htium” (co 
litt 303) — the interest of the State re- 
quires that there should be a limit to 
litigation. The rule of res judicata is 
founded upon the same rule of public 
poHcy, see 1962-1 SCR 574= (AIR 1961 
SC 1457) (supra) at p. 584 (of SCR)= 
(at p. 1462 of AIR). The other ground of 
public policy upon which the statutes of 
limitation are founded is expressed in the 
maxim “vigilantibus non dormientibus jura 
subvenirmt” (2 Co. Inst 690) — the laws 
aid the vigilant and not those who slum- 
ber. On grounds of public policy the 
Court applies the principles of res judi- 
cata to writ petitions imder Article 32. 
On like grotmds the Court acts 
on the analogy of the statutes of 
limitation in the exercise of its juris- 
diction under Art. 32. It follows that the 
present petition must be dismissed. 

38. MITTER, J.: — The facts leading 
up to the filing of the petition under 
Artide 32 of the Constitution are as fol- 
lows. 

38-A. The first petitioner before us is 
a registered partnership firm (hereinafter 
referred to as ‘the firm’) carrying on busi- 
ness in Bombay and the other petitioners 
are partners of the said firm. The firm 
has been carrying on business as a dealer 
in and a trader of textiles and art silk 
etc. It was registered as a dealer and 
has held registration certificates under the 
various sales tax laws prevailing in the 
State of Bombay from 1946 onwards in- 
duding the Bombay Sales Tax Act 5 of 
1946, the Bombay Sales Tax Act 3 of 
1963 and the Bombay Sales Tax Act 51 of 
1959. 

39. In the course of assessment for 
the assessment period commencing on 
April 1, 1949, and ending on 31st Octo- 
ber 1952. tibe firm contended that its sales 
of the value of Rs. 13,42,165-15-6 were 
not liable to be taxed imder the provi- 
sions of the Bombay Sales Tax Act tlren 
in force as the goods were delivered as a 
direct result of such sales for purposes of 


constunpHon outside the State of Bom- 
bay. The firm claimed that it was en- 
titled to a refund of the amount which it 
had collected from its customers and paid 
on account of the aforesaid sales at the 
time of submitting the returns of its turn- 
over. The Sales Tax Officer did not ac- 
cept this contention but on appeal the 
Assistant Collector of Sales Tax upheld 
the firm’s contention after examining the 
details submitted by it and found that 
the sales involving the sum of Rupees 
26,563-8-0 realised by way of tax were 
protected under Article 286 of the Con- 
stitution. He therefore directed that the 
said sum be refunded to the firm on a 
proper application. This appellate order 
was passed on November 7, 1956. The 
firm preferred an application for refund 
of Rs. 26,563-50 on November 13, 1956 
whereupon the Assistant Collector (the 
appellate authority) simultaneously with 
the issue of a cheque for the above 
amount by way of refund unote a letter 
dated May 11, 1957 to the effect that the 
petitioner should produce before bfm 
within one month of the date of the 
cheque receipt totalling Rs. 26,563.50 
from its customers outside Bombay State 
to show that the refund had been passed 
on to them. It appears that the peti- 
tioner did not fulfil this condition and a 
notice dated 28th January 1958 was issu- 
ed calling upon the firm to show cause 
why the said sum of Rs. 26,563.50 should 
not be forfeited under Section 21 (4) of 
the Bombay Sales Tax Act^ 1953. hi 
reply thereto, the firm stated by letter 
dated Febru^ 7, 1958 that it had col- 
lected firom its customers outside the 
State of Bombay the said sum of money 
and "under an honest mistake of law had 
paid the same to the sales tax authori- 
ties.” The firm went on to add that the 
order for refund had been made only 
when the authorities were satisfied that 
it was not liable to pay the said sum but 
the latter had insisted upon a condition 
that the firm should in its turn refund the 
said amount to its customers from whom 
the collection had been made. The letter 
records that the firm ‘had agreed 
to that condition under coercion even 
though in law the authorities were 
bound to refund the said amount with- 
out any such condition.” Further the 
firm’s case in that letter was that the 
authorities had "no right to forfeit any 
amormt collected by a dealer under a 
mistake of law in respect of these trans- 
actions” and the threat to forfeit (he 
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amount on the ground that it had not 
been refunded to the firm's customers 
was without the authority of law. 

40. The order on the show cause 
notice passed on March 17, 1958 records 
that though given sufficient opportunity 
to produce stamped receipts from its 
customers the firm had failed to do so 
and had thereby contravened the provi- 
sions of Section 21 (2) of the Bombay 
Sales Tax Act. The firm was directed 
to refund the said sum to the Reserve 
Bank of India on or before April 1. 1938 
failing which it would be recoverable aS 
arrears of land revenue from the firm to- 
gether with penalty. The order was pur- 
ported to be passed under Section 21 (4) 
of the Bombay Sales Aax Act, 1953. 

41. Within a few days thereafter !.e-, 
on March SL8, 1958, the firm presented an 
application to the High Court of Bom- 
bay under Article 228 of the Constitu- 
tion for the issue of a writ in nature of 
certiorari quashing the above mentioned 
order of forfeiture and for incidental re- 
liefs. In paragraph 4 of the petition it 
was stated that the order of forfeiture 
was "without the authority of law and 
fiierefore in violation of Article 19 (I) (g) 
and Article 263 of the Comtitutioo.'* 

42. It appears that a simflar an>lica- 
tion had been presented on behalf of 
Pasha Bhai Patel and Co. (P) Ltd., to the 
Bombay High Court and the application 
of the firm along with the first mentioned 
application svere disposed of by a learned 
single Judge of the Bombay High Court 
on November 28, 1938. The main judgment 
was delivered in Pasha Bhai Patel and 
Company's case. The learned Judge ob- 
in Vhe ctrarse c4 ^adgmeirt liial 

there was no merit whatsoever in ft and 
'justice did not lie on his (the petitioners) 
side and this was a matter in which the 
Court should not interfere by way of a 
writ and give relief to the pelitioncr- 
company." The Judge further obsen^ 
that “the xwtitioner has not referred to 
fundamental rights of any kind in the peti- 
tion and said: 

“This appears to me to be a gross case 
where even if I was of the opinion that 
the onler is invalid and involved viola- 
tion of fundamental rights, I would not 
in my discretion interfere by way of 
Issuing a writ. I am not depriving the 

S Hitioner of any other appropriate reme- 
y. I have therefore dcaded to dismiss 
tills petition on that single ground." 


ijtnd V H. B. Mvmshi (Mittw J.) A.LB. 
No copy of the petition in Pasha Bhai 
Patel and Company’s case is before 
but the present petitioner, as shown al- 
ready, did complain of violation of Arti- 
cle 19 (1> (g) and Article 263 of the Con- 
stitution besides contending that the order 
was “ultra vires' bad and ino^rative in 
law." Dealing with the petition of the 
firm the learned Judge said that “fh^ 
was no merit in the case and justice did 
not lie on the side of the petitioner" and 
for reasons given in Pasha Bhai Patel and 
Co.'s case tne petition was dismissed, 

43. The firm went up in appeal to the 
same High Court. A note may be taken 
of some of the grounds in the memoran- 
dum of appeal filed by the finn. - They 
were inter alia:— 

“(13) The learned Judge erred in not 
deciding the petition on merits even 
when there was a question of violation 
of fundamental rights. 

(16) The learned Judge erred in bold- 
ing that this was a gross case where even 
if he had been of the opinion that the 
order was invalid or that it involved vio- 
lation of fundamental rights, ho would 
not m his discretion interfere by way of 
issuing a writ. 

(30) The learned Judge failed to appre- 
ciate that the order of forfeiture was 
nothing but the deprivation of property 
without the authority of law and the ae- 
tIoQ of the respondent was an unreason- 
able restriction on the fundamental rights 
of fhe petitioner under Article 19 (1) (f) 
and Article 31 of the Consh’tutfon of 
India. 

In dismissing the appeal the learned 
Judges of the Division Bench observed: 

appellant claims to retain wi& 
bimseu amounts to which he has no claim 
OTO the appellant Is seeking to come be- 
fore this ^urt to retain with himself 
amounts which he_ has obtained from the 
autJiorities on a representation 
that he is going to refund the same and 
which ^ h« not refunded. Mr. justice 
k. K. Dtsai was of the view that the 
claim made by the appellant was a gross 
daim and even if ft involved violation of 
tundamcnfal rights, in exercise of his dis- 
he will not interfere by issuing a 
-.*® l'^3™cd Judge having exerds- 
ed his discretion which he undoubtedly 
\v.xs entitled to exercise, we do not thinlc 
SiKmg in appeal we would be justified 
In exc^ing our posvers as an appellate 
Court in interfering with ibe order under 
appeal. We may observe that we are 
not ucaling with this case on the merits 
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at all. We have not considered the ques- 
tion whether the appellant is entitled in 
law to retain the moneys which he has 
obtained from the sales tax department. 
We have decided this appeal on the 
limited ground that Mr. Justice K. K. 
Desai having exercised his discretion, no 
case is made out for oiur interference %vith 
the exercise of that discretion.” 

It is therefore amply dear from the 
above that the learned Judges of the 
Bombay High Comt did not examine the 
merits of the firms contention that the 
order of refund was without the autho- 
rity of law or ultra vires or in violation 
of any fundamental rights of the partners 
of the firm. They merely exercised tlieir 
discretion on the question of issue of a 
■writ imder Article 226 of the Constitu- 
tion in -view of the firm’s conduct in ob- 
taining an order for refund of the amount 
mentioned and later on refusing to fulfil 
the condition imposed. 

44. It does not appear that the firm 
took any further steps in the Court of 
Law for -vindicating its position before 
filin g the present writ petition. It receiv- 
ed a notice dated December 18, 1958, 

. xmder the Bombay City Land Revenue 
Act 2 of 1876 calling upon it to pay the 
said sum of Rs. 26,563.50 to the State of 
Bombay f ailin g which proceedings were 
threatened to be taken by attachment 
and sale of its property and by other re- 
medies provided by Section 13 of the 
Land Revenue Act. It appears that the 
Collector of Bombay actually issued an 
order of attachment on the right, title and 
interest of two of the partners of the firm 
includmg the goodwill and tenancy right 
in the premises where the business was 
carried on. The firm paid the sum of 
Rs. 26,563.50 in various instalments 
beginning on October 3, 1939 and ending 
on August 8, 1960. 

45. In paragraph 8 of the present peti- 
tion to this Court it is submitted that the 
petitioners "paid the sum to the State of 
Bombay under coercion and/or mistake 
of law.” The petitioners also state they 
"did not know that the sections of the 
Sales Tas Acts under which the said sum 
was sought to be forfeited and/or reco- 
vered and/or retained were ultra wres.” 
In paragraph 10 of the petition it is stat- 
ed that the petitioners discovered their 
mistake in law when they came to know 
of the decision of tliis Court dated Sep- 
tember 29, 1967 fliat Section 12A (4) of 
the Bombay Sales Tax Act 5 of 1946 was 
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ultra vires. In paragraph 14 of the peti- 
tion the firm also states 

“that the said sum had been forfeited 
and/or recovered and/or retained by the 
respondents from the petitioners in 'viola- 
tion of Article 265, Article 31 and Arti- 
cle 19 (1) of the Constitution. The 
fimdamental rights of the petitioners have 
thus been -violated. The petitioners sub- 
mit that they have been deprived of their 
property, to wit, the said sum, by the 
respondents without any authority in law 
and contrary to the fimdamental rights 
guaranteed to the petitioners by Arti- 
cles 19 (1) (f) and 31 of the Constitution.” 
The grounds of law under which the 
firm claimed that the actions of the State 
of Bombay and the respondents in reco- 
vering, retaining, forfeiting and not re- 
turning the said sum were void and in- 
valid in law are set forth in paragraph 
15 of the petition. In the \'iew 
which we take of the firm’s claim and in 
view of the decision of this Court in 21 
STC 174= (AIR 1968 SC 445) dated Sep- 
tember 29, 1967, it is not necessary to 
examine the validity or otherwise of the 
pro-visions of Section 12A (4) of the Act 
of 1946 or the corresponding sec- 
tion of the Act of 1953 i. e.. Section 21 
(4). The appeal of 21 STC 174= (AIR 
1968 SC 445) (supra) decided by this 
Court on September 29, 1967 was from 
a decision of the High Court of Gujarat 
reported in 16 Sales Tax Cases 973. The 
Gujarat High Court had held that Sec- 
tion 12A (4) was saved by Article 19 (5) 
of the Constitution. The appeal by the 
assessee was allowed by this Court on 
the short ground that assuming that Sec- 
tion 12A (4) was a penal pro-vision within 
the legislative competence of the legisla- 
ture, it was -violative of Article 19 (1) (f) 
inasmuch as it did not lay doum any pro- 
cedure for ascertaining whether in fact 
the dealer concerned had collected any 
amount by way of tax from his purchasers 
outside the State and if so what that 
amount was. It was furtlier observed 
that the section did not contemplate any . 
adjudication nor did it provide for mak- 
ing any order and on a reasonable inter- 
pretation of. the impugned prowsion it 
was observed “that the power conferred 
under Section 12A (4) was unguided, un- 
canalised and uncontrolled." On the 
above reasoning the Court held that the 
provisions in Section 12A (4) were not a 
reasonable restriction on the fundamen- 
tal right guaranteed under Article _19 (1) 
within the meaning of Article 19 (5). 
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tioners ' (the Madhya Pradesh Sales Tax 
Act) infringed Article 301 of the Consti- 
tution and did not come wiihin the spe- 
cial provision of Article 804 (a). In aU 
the petitions a prayer was made for re- 
fund of the taxes collected. The 
High Cornt allowed the prayer for re- 
fund in 24 applications but rejected the 
same in the,.- other applications. Ihis 
Court agreed \vith the decision of the 
High Court that the imposition of the tax 
contravened the provisions of Article SOI 
of the Constitution and was not uuthin 
the saving provisions of Article 304 (a) 
and on that view observed that the pay- 
ment was made imder a mistake within 
Section 72 of the Indian Contract Act 
and so the government to whom the pay- 
ment had been made must repay it. The 
tax provisions under which these taxes 
had been assessed and paid were declar- 
ed void by the High Court of Madhya 
Pradesh in their decision in Mohammad 
Siddique v. State of M. P., on 17th Janu- 
ary, 1956, (reported in AIR 1956 Madh 
Bha 214). The respondents claimed to 
have discovered their mistake in making 
the payments after they came to know 
of these decisions. Sixteen of the appli- 
cations out of 31 were made to the High 
Court within three years from 17th Janu- 
ary 1956 and the High Court took the 
view that this was not an unreasonable 
delay and in that view ordered refund. 
The High Court also ordered refund in 
seven other applications made more than 
three years eight months after the said 
17th January, 1956. 

47. This Court although of opinioni 
that the High Court had power for the 
purpose of enforcement of fundamental 
ri^ts and statutory rights to give conse- 
quential relief by ordering repayment of 
money realised by the Government with- 
out the authority of law, observed: 

"At the same time we carmot lose sight 
of the fact that the special remedy pro- 
vided in Article 226 is not intended to 
supersede completely the modes of ob- 
taining relief by an action in a Civil 
Coiut or to deny defences legitimately 
open in such actions. It has been made 
dear more than once that the power to 
give relief under Article 226 is a discre- 
tionary power. This is specially true in 
the case of power to issue writs in the 
nature of mandamus. Among die several 
matters which the Courts rightly take 
into consideration in the exercise of that 
discretion is the delay made by the ag- 
grieved party in seeldng this fecial re- 
1970 S. C./58 VI G— 8 
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medy and what excuse there is for it 
Thus, where, as in these cases, a person 
comes to the Court for relief under Arti- 
de 226 on the allegation that he has been 
assessed to tax under a void legislation 
and having paid it tmder a mistake is en- 
titled to get it back, the Court if it finds 
that the assessment was void, being made 
under a void provision of law, and the 
payment was made by mistake, is stiU 
not bound to exercise its discretion direct- 
ing repayment. Whether repayment 
should be ordered in the exercise of this 
discretion will depend in each case on its 
own facts and circumstances. It is not 
easy nor is it desirable to lay doivn any 
rule of universal application. It may how- 
ever be stated as a general rule that if 
there has been unreasonable delay the 
Court ought not ordinarily to lend its aid 
to a party by this extraordinaiy remedy 
of mandamus. Again, where even if 
there is no such delay the Government 
or the statutory authority against whom' 
the consequential relief is prayed for 
raises a prima facie triable issue as re- 
gards the availability of such relief on 
tile merits on grounds like limitation, the 
Court should ordinarily refuse to issue 
the writ of mandamus for such pa5Tnent. 
In both these lands of cases it will be 
sound use of discretion to leave the party 
to seek his remedy by the ordinary mode 
of action in a civil Comt and to refuse 
to exercise in his favour the extraordinary 
remedy under Article 226 of the Consti- 
tution.” 

In (1965) 16 STC 689 (SC) the respon- 
dents after submitting returns under the 
Sales Tax Act for the period May 30, 
1950 to March 31, 1951 showing a net 
turnover exceeding Rs. 23 lakhs and de- 
positing necessary sales tax claimed a re- 
fund on the ground of having discovered 
their mistake soon after March 7, 1951. 
The petition to the Kerala High Court 
xmder Article 226 of the Constitution was 
opposed on behah of the State on various 
grounds. Holding that money paid under 
a mistake of law was recoverable, this 
Court called for a finding from the Sales 
Tax OflScer on the question whether the 
writ petition was within three years of 
the date on which the mistake first be- 
came known to the respondent so tiiat a 
suit for refund on that date would not 
be barred under Article 98 of the Indian 
Limitation Act of 1908. 

48. Speaking for myself I am not 
satisfied that the petitioners in this case 
had made a mistake in th inking that the 
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money paid was due when in fact it 
not due. As already noted, in their reply 
to the show cause notice dated February 
7, 1958 the petitioners’ case was that the 
threat of the sales tax authorities to for- 
feit the amount was >vithout the autho- 
rity of law and that the firm had agreed 
to the condition of refunding the amount 
received to its own customers imder coer- 
cion even though in law the authorities 
were bound to refund without any such 
condition. The petitioneis did not con- 
tent themselves merely by opposing the 
claim of the sales tax authorities to for- 
feit the amount but suited their action to 
their belief by presenting a ^vrit petition 
to Bombjiy High Court describing the 
order of forfeiture as without tho autho- 
rity of law and in violation of Article 19 
(1) (g) and Article 265 of the Constitu- 
tion and praying for the necessary reliefs. 
They did not accept the decision of tho 
learned Single Judge of the Bombay Hi^ 
Court under Artide 220 of the Consti- 
tution but filed their appeal raising prao- 
tically the same contentions as they nave 
done in the present i)etiUon except that 
they did not state having discovered any 
roi^ko on a perusal of the decision of 
any Court of law. The grounds of aiv 

S eal to the Divisional Bench of the Dorn- 
ay High Court are illustrative of the 
frame of mind and view point of the peti- 
tioners then. They complained about tho 
violation of their fundamental rights, the 
Illegality of tlie order of forfeiture and 
in particular mentioned the unreasonable 
restriction on their fundamental righb 
enshrined in Article 19 (1) (f) of the Con- 
stitution. Further, they had the benefit 
of the judgment of the appeal Bench of 
the Bombay High Court that tho case 
was not being derided on tho merits at 
all and even if there was any violation 
of the fundamental rights of the i>etl- 
tioners the exercise of discretion by the 
learned Single Judge would not be in- 
terfered witli in appeal 


49. It was therefore clear to the peU- 
tioners that there was no adjudication as 
to their fundamental rights or the merits 
of their claim and there was nothing to 
prment the petitioners then from coming 
up to this Court by preferring an aiv 
peal from the judgment of the Bombay 
Ilirii Court or by InsUtuting a suit fta 
declaration of the order of forfeiture ille- 
gal and ultra rires and for an injunctfon 
retraining the State from giving eif^ 
thereto. Before the Bombay High Court 
the petitioners rjueslion^ the legality of 


lie order of forfeiture, and prayed for 
quashing it on the ground of the threat- 
ened invasion of their fundamental ri^ts. 
On these facts it is idle to suggest that 
die petitioners ever entertained any belief 
or thought that the money was legally 
due from them. The -way they asserted 
their position imder the law precludes 
any inference that they were ever in- 
fluenced by a mistake of law or that they 
ever failed to appreciate the correct posi- 
tion under the law. Even after the deci- 
sion of the Bombay Hi^ Court they did 
not willfndy pay up the amount forfeit- 
ed but only made disbursements after an 
attachment had been levied on the busi- 
ness including the tenancy of the premi- 
ses and its good-will. They protested 
against the order of forfeiture not only 
out of Court but in Court and only paid 
after the issue of a legal process. 

50, It is therefore not possible to hold 
mat the payments complained of follow- 
ing the order of forfeiture were made fa 
mistiuce of lavv. They were payments 
under compulsion or coercion, A payment 
under coercion has to be treated in the 
same way for the purpose of a claim to 
rehmd as a payment under mistake of 
law, out mere is an important dlstlnrtioa 
oenveen the two, A payment under m£s- 

c® be questioned only 

when the mistake is discovered but a 
pereon who is under no misapprehension 
^ rights and complains about 
the ilJegahty or the ultra vires nature of 
order passed against him can imme- 
diately after payment formulate his cause 
ot action as one of payment under coer- 
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tion Act does not apply, the Courts have 
refused to give relief in cases of long 
unreasonable delay. As noted above in 
Bhadal Bhai’s case, 1964-6 SCR 261= 
(AIR 1964 SC 1006) (supra), it was ob- 
served that the “maximum period fixed by 
the legislature as the time withm which 
the relief by a suit in a civil court must 
be brought may ordinarily be taken to 
be a reasonable standard by which delay 
in seeking remedy tmder Article 226 can 
be measured.” On the question of delay, 
we see no reason to hold that a different 
test ought to be applied when a party 
comes to this Court under Article 32 
from one applicable to applications under 
Article 226. There is a public policy be- 
hind all statutes of limitation and ac- 
cording to Halsbury’s Laws of England 
(Third Edition VoL 24) Article 330 at 
Page 181: 

“The Courts have expressed at least 
three different reasons supporting the 
existence of statutes of limitation, name- 
ly, (1) that long dormant claims have 
more of cruelty than justice in them, (2) 
that a defendant might have lost the evi- 
dence to disprove a stale claim and (3) 
that persons vnth good causes of action 
should pursue them with reasonable dili- 
gence.” 

52. ha my view, a claim based on the 
infraction of fundamental rights ought 
not to be entertained if made beyond the 
period fixed by the Limitation Act for 
the enforcement of the right by way of 
suit. While not holding that the Limita- 
tion Act apph'es in terms I am of die view 
that ordinarily the period fixed by the 
Limitation Act should be taken to be a 
true measure of the time within which 
a person can be allowed to raise a plea 
successfully under Article 32 of the Con- 
stitution. Article 16 of the Limitation 
.Act of 1908 fixed a period of one year 
for a suit against Government to recover 
money paid under protest in satisfaction 
of a claim made by the revenue authori- 
ties on account of arrears of revenue or 
on account of demands recoverable as 
such arrears, from the date when the pay- 
ment was made. As an attachment was 
levied under Section 13 of the Bombay 
City Land Revenue Act II of 1876 it is 
a moot question as to whether the pay- 
ments made in 1959 and 1960 in tto 
case would not attract the said article of 
die Limitation Act of 1908. It was held by 
this Court in 1963-2 SCR 577={AIR196a 
SC 1773) that die period of limitation for 
a suit to recover taxes illegally collected 
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was governed by Article 62 of the Limi- 
tation Act of 1908 providing a space of 
three years from the date of payment. 
But taking the most favourable view of 
the petitioners’ case Article 120 of the 
Limitation Act of 1908 giving a period 
of six years for the filing of a suit would 
apply to the petitioners’ claim. The 
period of six years would have expired 
some time in 1966 but the Limitation Act 
of 1908 was repealed by the Limitation 
Act of 1963 and by Section 30 (a) of the 
Act of 1963 it was provided that: 

“Notwithstanding an34hing contained in 
diis Act — 

(a) any suit for which die period of 
liinitation is shorter than the period of 
limitation prescribed by the Indian Limi- 
tation Act, 1908, may be instituted with- 
in a period of five years next after the 
commencement of this Act, or within die 
period prescribed for such suit by the 
Indian Limitation Act, 1908, whichever 
period expires earlier: 

(b) XX XX XX x^ 

53. A claim for money paid under 
coercion would be covered by Article 113 
of the Liim'tation Act, 1963 giving a 
period of three years from the first of 
January 1964 on which date the Act 
came into force. The period of limita- 
tion for a suit which was formerly cover- 
ed by Article 120 of the Act of 1908 
would in case like this be covered by 
Article 113 of the new Act and the suit 
in this case would have to be filed by 
the 1st January, 1967. As the petition 
to this Court was presented in Febru- 
ary 1968 a suit, if ffied, would have been 
barred and in my view the petitioners’ 
claim in this case cannot be entertained 
having been preferred after the 1st of 
January, 1967. The facts negative any 
claim of pawnent under a mistake of law 
and are only consistent with a claim for 
money paid xmder coercion. As the peti- 
tioners have come to this Court long 
after the date when they could have pro- 

erly filed a suit, the apphcation must 

e rejected. 

54. I may also note in brief another 
contention urged on behalf of the respon- 
dents that the present petition is barred 
by principles analogous to res judicata. 
It was contended by learned counsel for 
the respondents that the decisions of the 
Bombay High Court were speaking orders 
and even it the petition to the Bombay 
High Court had been dismissed in limine 
there would be a decision on the merits. 

I am unable to uphold this contention. 
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It was held in 1962-1 SCR 514=* (AIR 
1901 SC 1437), that when a petiKon 
tmdcr Article 220 is dismissed not on the 
merits but because of laches on the party 
applying for the writ or because an 
tulemaUve remedy is available to him, 
such dismissd is no bar to the subsequent 
petidoa under Article 32 except in cases 
where the facts found by the Hi^ Court 
mi^t themselves be relevant under Arti- 


cle 3^ It was pointed^ut in fose^ v. 


Stato of Kerala, AIR 1903 SC 1514 Qiat: 

“E\’ery citizen whose fundamental right 
is infringed by tho State ha.s a fundameir- 
tal right to approach this Court for en- 
forcing his ri^t If by a final decision 
of a competent Court his title to property 
has been negatived, he ceases to nave 
tiie fimdamcntal ri^t in respect of that 
irroperty and, therefore, he can no longer 
enforce it In that context the doctrino 
of res judicata may be in\eVed. But 
where there is no such decision at oil, 
there is no scope to call in Its aid* 

The judgment of the Bombay Iligh Court 
in 1038 clearly sho^vs that tlie merits of 
tbo pctitlonciy claim were not being exa- 
mined I can hmve\‘cr find no merit fa 
tiio contention that because there Is an 
invasion of a fundamental right of a citi- 
zen ho can bo allowed to como to this 
Court, no matter how long after tho in- 
fraction of his right ho applies for relict 
The C^titutlon is silent on this point; 
nor is there any statute of limitation ex- 
pressly applicable, but nevertheless, on 
grounds of public policy I u-ould hold 
that this Court should not lend its aid 
to a litigant even under Article 32 of tho 
Constitution in coso of on Inordinate de- 
lav fa astlag for relief and tho question 
of delay ought normally to be measured 
by tho periods fixed for tho institution of 
suits under tho limitation Acts, 


tiiat decision having become final as 
was not appealed against, ho could not 
nptato the same over again. It is in that 
context tho prindplo of res Judicata tns 
relied on. A fundamental right can be 
sought to bo enforced by a person wbal 
possesses that right If a compctcnll 
Court holds that ho had no such right, 
that decision is binding on him. The 
binding character of judgments of Courts 
of competent jurisdiction Is fa essence a 
part of tho rule of law on which edmi- 
nistration of justice dei>ends. 


53. Tho petition therefore falls cad Is 
dismissed with costs. 

50. HCGDE, J.»— I had tho adinn- 
tago of studying the Judgments Just dcU- 
XTred by my brothers Sikri, BacJiawat 
CT«1 Milter, JJ. Tlie facts of the case 
arc fully set out fa those judgments. I 
shall not restate them. 

57. I ngreo with the dedrioa of 
Milter. J, that to tho facts of tliis cato 

g iile laid down by this Court fa 1002- 
0 574= (ADI 1901 SC 1437) is faap. 
lie. Tlie rrfaclple underling that 
Inn M I uRdeTStaad, is that the rleht 
id by the petitioner tiierein had 
nesativfd by a eompctcot Comt and 


58. In view of tho decision of this 
Court fa 21 STC 174= (AIR 1963 SC 
443) that Section 12A. (4) of the Bombay 
Sales Tar Act, 19-16 is violative of Arti- 
cle 19 (1) (f) of tho Constitution on tho 
munds that that section did not lay 
down any procedure for ascertaining whe- 
ther fa fact the dealer concerned bad col- 
lected any amount by way of tax from 
its purchasers outside tho State and if so 
what amount that was; neither tho so 
Won nor any rule framed under tlie Act 
contemplated any enquiry much less a 
reasonahlo enquiry in which flie dealer 
complained of could plead and prove his 
case or satisfy tiro otithorilfes mat their 
assumptions were wholly or partly wrong 
and further tho section also did not pro- 
vide for any entpUty on disputed 
questions of fact or law or for 
maJdng an order, it follows that tho im- 
pugned collection was wiUiout the outho- 
rity of law and consequently tho same is 
on exaction resulting fa Urn infringement 
of one of the proprietary rielits of tho 
pctliloncn guaranteed to them under 
Article 19 (1) (f) of tho Constitution. 
IfcDco tho petitioners havo a fundamental 
right to approach this Court under Artl- 
^ of cjur Constitution for appropriate 
relief and this Court has a duty to afford 
tbm appropriate rclicL In KahraJe Singh 
y-^»e Stato of U. P., lOat-1 SCR 332 = 
(AIR 1^ SC 1^23) Rajagopala Ayyangar, 
J., speaking for tho majority observed that 
OT^ it h povTd to tho satisfaction of 
Ims Court that by State action the funda- 
mmtal right of a petitioner has been 
fafringrt it is not only tho right but the 
dti^- of tills Court under Article 32 fa 
aifoni relief to him by passing appro- 
priate orders In that behalf. The right 
pven to tiio dtizens to move this Court 
CTder Article 32 is itself a fundamental 
nght and tiio same cannot bo circum- 
scribed or crimed except as provided 
by the Constitution. It Is inapproiciito 
to equate tho duty imposed on thh Court 
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to tie powers of the Chancery Court in 
England or the equitable jurisdiction of 
the American Courts, A duty imposed 
by the Constitution cannot be compared 
with discretionary powers,. Under Arti- 
cle 32 the mandate of the Constitution 
is dear and unambiguous and that man- 
date has to be obeyed. It must be re- 
membered, as emphasized by several 
decisions of this Court that this Court is 
charged by the Constitution with the spe- 
dal responsibility of protecting and en- 
forcing the fundamental rights under 
Part in of the Constitution, If I may 
with respect, borrow tlie felidtous lan- 
guage employed by Chief Justice Patan- 
jali Sastri in State of Madras v. V, G. 
Hao, 1952 SCR 597 = (AIR 1952 SC 196) 
that as regards fundamental rights this 
Court has been assigned the role of a 
Sentinel on the qui vive. The anxiety of 
this Court not to whittle down the ampli- 
tude of the fundamental rights guaran- 
teed has foimd expression in several of 
its judgments. It has not allowed its 
vision to be blurred by the fact that some 
of the persons who invoked its powers 
had no equity in their favoinr. It always 
took care to see that a bad case did not 
end in laying down a bad , law. I am 
not unaware of the fact that the peti- 
tioners before us have no equity in their 
favour but that circumstance is irrelevant 
in dedding the nature of the right avail- 
able to an aggrieved party imder Arti- 
de 32 of the Constitution. 

59. All of us are unanirrious on the 
question that the impugned collection 
amounts to an invasion of one of the 
fundamental rights maranteed to the 
petitioners. Our difference primarily 
centres roimd the question whether their 
ri^t to get reh'er under Artide 32 is 
SuDj'ect to any limitation or to be more 
accurate whemer this Court has any dis- 
cretion while exercising its jurisdiction 
under that Act? As mentioned earlier 
a right to approach this Comi: imder Arti- 
de 32 is itself a fundamental right. In 
that respect our Constitution makes a. 
welcome departure from . many other 
similar Constitutions. As seen earlier a 
party aggrieved by the infringement of 
any of its fundamental rights has a right 
to get relief at the hands of this Court and 
this Court has a duty to grant appropriate 
rehef— see AIR 1965 SC 1514, The power 
conferred on this Court by that Artide 
is not a discretionary poweri This power 
is not similar to the power conferred on 
the High Courts imder Article 226 of 


the Constitution. Hence laches on the 
part of an aggrieved ' party cannot de- 
prive him of the right to get relief from 
this Court under Artide 32. A Division 
Bench of the Bombay High Court in 
Kamalabai Harjivandas Parekh v. T, B. 
Desai, 67 Bom LR 85 = (AIR 1966 Bom 
36) held that where a constitutional ob- 
jection to the validity of a legislation is 
taken in a petition under Article 226, the 
question of mere delay will not affect 
tiie maintainability of mat petition. Law 
reports do not show a single instance, 
where this Court had refused to grant 
relief to a petitioner in a petition under 
Artide 32 on the ground of delay, 

60. There has been some controversy 
whether an aggrieved party can waive 
his fundamental right. That question 
was elaborately considered in Basheshar 
Nath V. The Commissioner of Income 
Tax, Delhi, Rajasthan, (1959) Supp (1) 
SCR 528 = (AIR 1959 SC 149) by a 
Constitution Bench consisting of S. R. 
Das, C. J. and Bhagwati, S. K. Das, S. L. 
Eapur and Subba Rao, JJ. The learned 
Chief Justice and Kapur, J. held that 
there could be no waiver of a fundamen- 
tal ri^t founded on Artide 14. Bhag- 
vvati and Subba Rao JJ. held that no 
fundamental right can be waived and 
S. K. Das, J. held that only such funda- 
mental ri^ts which are intended to the 
benefit of a party can be waived. I am 
mentioning aU these aspects to show how 
jealously this Court has been resisting 
every attempt to narrow down the scope 
of the rights guaranteed under Part IH 
of our Constitution. 

61. Admittedly the provisions contain- 
ed in the Limitation Act do not apply to 
proceedings under Artide 226 or Art. 82, 
The Constitution makers wisely, if I may 
say with respect, exduded the applica- 
tion of those provisions to proceedings 
under Artides 226, 227 and 82 lest the 
efficacy of the constitutional remedies 
should be left to the tender mercies of 
the legislatures. This Court has laid down 
in I. C. Golaknath v. State of Pun- 
jab, 1967-2 SCR 762 = (AIR 1967 
SC 1643) that the Parh’ament can- 
not by amending the Constitution abridge 
the fundamentd rights conferred under 
Part HI of the Constitution. If we are 
to bring in the provisions of Limitation 
Act by an indirect process to control fte 
remedies conferred by the Constitution 
it would mean tliat what the Parliament 
cannot do directly it can do indirectly by 
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curtailing the period of limitation for 
suits against the Government. We may 
console ourselves by saying that the pnv 
visions of the Limitation Act will have 
only persuasive value but they do not 
linit the power of this Cesurt but the 
reality is oound to be oUienvise. Very 
soon the line that demarcates the rule 
of pru<ience and binding rule is bound 
to vanish as has happened in the pasL 
•^e fear that forgotten claims and dis- 
carded rights may be sought to be en- 
forced against the Government after lapse 
of years if the fundamei»tal rights are 
held to be enforceable without any time 
limit appears to be an exaggerated one. 
It is for the party who complains the in- 
feingement of any right to estalilish hCs 
right. As years roll on his task is bound 
to become more and more diOicult. He 
can enforce only an existing right. A 
right may be lost due to an earlier deci- 
sion of a competent court or due to vari- 
ous other reasons. If a right is lost for 
one reason or the other there is no righl 
to be enforced. In this case we are tid- 
ing with an existing right even if it can 
be said that the petitioners' remedy under 
the ordinary law is barred. If the deci- 
sion of Bachawat and Mitter, JJ. is cor- 
rect, startling results are likely to follow. 
Let u» take for example a case of a per- 
son who is convicted and scnienccrl to 
long pericxi of imprisonment on the basis 
of a statute whiw had been repealed 
long before tlie alleged offence was com- 
mitted- He comes to know the repej 
of the statute long after the period prescri- 
bed for filing app^ expires. Under such 
a circumstance according to the decision 
of Bachawat and Mitter, JJ. he will have 
no right— the discretion of the Court 
apart — to move this Court for a writ of 
h^eas corpus. 

62. Our Constitution makers In their 
wisdom thought that no fetters shorrid 
be placed on the right of an aggrieved 
party to seek relief from this Court under 
Article S2. A comparison of the langu- 
age of Article 226 with tlial of Article 32 
will show that while under Article 220 a 
discretionary power Is conferred on Iho 
High Courts the mandate of the Consti- 
tution is absolute so far as llie ererrise 
of this Court's po'^CT under Artide 32 
is concerned. Should this Court an In- 
stitution primarily created for the pur- 
pose of lafeguaroing the fundamental 
rights guaranteed imder Part HI of the 
Comtihititjn, narrow down those tights? 
The implications of this decision are 


bound to be faf-' reaching It is hicely 
to pull down from the high pedestal now 
occupied by the fundamental rights to 
the level of other civil rights. I am ap- 
prehensive that this decision may mart 
an important turning point in downgrad- 
ing the fundament^ rights guaranteed 
under the Constitution. I am firmly of 
the view that a relief asked for under 
Articie 32 cannot be refused on the ground 
of laches. The provision of the ’Limita- 
tion Act have no relevance either direct- 
ly or indirectly to proceedings under Arti- 
<de 32. Considerations which are rele- 
vant in proceedings under Artide 226 are 
wholly out of place in a proceeding like 
the one before us. The decisions of this 
Court referred to in the Jud^ent of 
Bachawat and Mitter, jj. where Inis Court 
has taken into consideration the laches 
on the part of the petitioners are not 
apposite for our present purpose. None 
of those cases deal with proceedings 
under Article 32 of the Constitution. The 
rule enunciated by this Court in 1964- 
6 SCR 261 = (AIR 1964 SC 1006) Is only 
applicable to proceedings under Art. £26. 
At page 271 of the rcj[»rt Das Gupta, 
J. who spoke for the Cotut speci//«dly 
referred to this aspect when he says: 

*that it has been made clear more than 
once that power to relief under Art. 238 
is a discretionary power". 

Therefore those decisions ere of no assis- 
tance to US in deciding the present case, 
Once it is held that the power of this 
Court under Article 82 is a discretionary 
potver — that in my opinion is the result 
of the decision of Bachawat and Mitter, 
JJ. — then it follows that this Court can 
refuse relief under Article 32 on any one 
of the grounds on which relief imder 
Article 226 can be refused. Such a con- 
clusion militates not only against the 
plMH words of Article S2 but also the 
Wty pnndple underlying (hat provision. 
The resulting position is that the righl 
guaranteed under that Article would 
cease to be a fundamental ri^L 


mat roe niie enunclarea 
by this Court in Sales Tax O/Eccr v. Kan- 
bmya Lai Mafcund Lai Saraf, 1939 SCR 
IJSO " (AlR 1939 SC 133) and further 
refined by this Court in 19C4-6 SCR 261 
— (AIR 1964 SC 1000) can apply to the 
fat^_ of this case even then I am of 
opinion that the petitioners arc entitled 
to the relief that they hai-c asked for. As 
«uld be gathered from the decision of 
Bachawat and MiKcr JJ.. the Bombay 
Ui^i Court did not decide the merits o£ 
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the case in the writ petition filed by the 
petitioners. In that petition the Court 
refused to exercise its discretion in favour 
of the petitioners. The grounds on which 
the petitioners challenged the validity of 
Section 12-A (4) of the Bombay Sales Tax 
Act, 1946 before the High Court of Bom- 
bay have now been found to be unsus- 
tainable by Gujarat High Court in (1965) 
16 STG 973 (SC). In the appeal against 
that decision this Court did not examine 
those grounds. It struck down S. 12A{4) 
on a wholly different ground, a ground 
not put forward by the petitioners in 
their writ petition before the Bombay 
High Court. A mere impression of a 
party that a provision of law, may be 
ultra vires the Constitution cannot be 
equated to knowledge that the provision 
is invalid. Hope and desire are not the 
same things as knowledge. A law passed 
by a competent legislature is bound to 
be presumed to be valid until it is struck 
down by a competent court. The fact 
after a fiitile attempt to get the provision 
in question declared invalid the petitioners 
gave up their fight and submitted to 
Uie law which was apparently valid is 
no proof of the fact that they knew that 
the provision in question is invah'd. As 
seen earlier that none of the grounds 
urged by the petitioners in support of 
their contention that the provision in ques- 
tion is invalid has been accepted by any 
court till now. Under these circumstances 
I see no justification to reject tlie plea 
of the petitioners that they became aware 
of the provision only after the decision 
of this Court in Kantilal Babulals case, 
21 STC 174 = (AIR 1968 SC 445) (supra) 
which decision was rendered on Septem- 
ber 29, 1967. This petition was filed very 
soon thereafter. Hence this case xmder 
any circumstance falls within die rule 
laid down by this Court in Bhailal Bhai’s 
case, 1964-6 SCR 261 (supra). 

64; For the reasons mentioned above 
I allow this petition and grant the relief 
prayed for by the petitioners. 

ORDER 

65. In accordance with the opinion of 
the majority, tlie petition fails and is dis- 
missed with costs. 

Petition dismissed. 
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AIR 1970 SUPREME COURT 919 
(V 57 C 192) 

(From: Industrial Tribunal — Delhi)* 
J- C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

The Delhi Cloth and General Mills Co. 
Ltd. etc.. Appellants v. The Worlonen 
and others etc.. Respondents. 

Civil Appeals Nos. 2168, 2569 of 1966, 
76, 123 and 560 of 1967, D/- 27-9-1968. 

(A) Industrial Disputes Act (1947), 
Thircl Sch. Item 5 — Gratuity — Agree- 
ment betiveen management of company 
and workmen — Held Industrial tribunm 
was not incompetent to grant gratiuty if 
the company acquired financial stability. 

After the dispute was referred to the 
Industrial Tribimal, there were negotia- 
tions between the management and work- 
men represented by the Unions and an 
agreement was reached. Clause relating 
to the claim for gratuity read: 

“The workmen agree not to claim any 
further increase in wages, basic or dear- 
ness, or make any other demand involv- 
ing financial bimdens on the company 
either on their im'tiative or as a result 
of any award till such time as the work- 
ing of the mills results in profits.” But 
in making the final award tire Tribunal 
did not specifically refer to the settler 
ment. 

Held that the terms of the settlement 
clearly showed that if it be found that 
the company had acquired financial sta- 
bility, it will be h’able to pay gratmty 
to the workmen. It was not intended 
by the parties that the adjudication pro- 
ceedings against the company should be 
dropped and after the company became 
financially stable a fresh claim should 
be made by the workmen on which a 
reference may be made by the Govern- 
ment for adjudication of the claim for 
gratuity against the company. The tri- 
bunal was not incompetent to determine 
the gratuity payable to the workmen of 
the company. (Para 12) 

(B) Industrial Disputes Act (1947), 
Third Schedule Item 5 — Gratuity — < 
Region-cum-industry principle or imit- 
wise basis can be adopted according to 
requirements of each case. 

Region-cum-industry principle cannot 
be adopted in all cases in fixing the rates 
of gratuity. Rates of gratuity can be 

®(I. D. No. 70 of 1958, D/- 30-6-1966 — i 

Industrial Tribunal, Delhi.) 
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fixed unilwiso also eccording to the dr* 
ctnnsfnnces. 

Where the tribunal observed: a 

common scheme is frtuned for the cntiro 
textile industry at Delhi L o. for all the 
four units the quantum of benefits under 
that scheme naturally have to bo 
much lower In consideration of tho finan* 
dal condition of the AJudhIa Textflo 
Mill, than if a unltwiso scheme is framed. 
Moreover In a common scheme of gra- 
tuity the quantum of benefits to be pro- 
vided wiir have to be lower than tho 
benefits already available to workmen In 
tho D. C. M. and S. B. M. units for the 
most imMrtont contingendes for which 
gratuity bcneCtsaie meant, namely death 
and retirement on account of physical or 
mental incapadty. Such a lowering of 
the quantum of benefits would not bo 
desirwlo as it would create legitimate 
discontent'' 

Held that no serious obJocUon might 
be raised against the reasons set out by 
the Tribunal in supwrt of the view that 
uniriviso approach should bo adopted io 
tho tcfcrcnco before it and not tho to- 

t lon<ura-IfldustTy approach. AIR 1060 
C 633 and AIR 1063 SC 839 and AIR 
1962 SC 073, Bel. on. (Para 14) 

(Q Indusb^ Disputes Act (1017), 
Iblro Sch. Item S — Cmhiitr *— Cra* 
tally scheme can bo cffcctlvo tnoagh not 
accompaxded by the flration of the ago 
of superannuation lor tlio workmen in 
the industry. (Para 15) 

(D) Industrial Disjnites ^1917), Sec- 
tion 10 — Bcfcrencc not referring to fix- 
ing of age of superannuation — Tribintal 
is incompetent to do so. 

By tho express terms of reference tho 
Tribunal was called upon to adjudicate 
on tho question of fixation of gratuity; 
thcTO W’as no reference cither expressly 
or by implication to the fixatiou of tho 
age of superannuation. 

Held that in tho absence of any refers 
enco relating to the iixalion of tlie age 
of superannuation, the Tribunal was pot 
competent to fix the age of superannua- 
tion. An enquiry into the question of fix- 
ing the age of superannuation did not 
enso out of the terms of reference. No 
sudi claim was made by woihinen and 
cs-eo in lliO written statement filed by 
the cmplo)Tn no direct referenco wax 
made to die Cx-atJon of tho ago of super- 
annuation, cor was there any pb;a 
^oro framing a gratuity scheme tho 
Tribimal shcruld pnndda for the ogc of 
•uperaanoatlon. Firiiioa of the ago of 
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superannuation was not Inddental to tho 
framing of the gratuity scheme. 

(Para 16) 

(E) Industrial Disputes Act (10 IT), 
Tl^d Sch. Item 5 — Gratiuty ^ Object 
of. 

Grahrily in its etymological sense means 
n gift especially for services lendered ot 
return for favours received. For seme 
time In tho early stages in the adjudica- 
tion of industrial disputes, mtuity was 
treated as a gift made by the employer 
at his pleasure and tho workmen bad no 
right to claim it But since then there 
has been a long lino of precedents in 
which it has been ruled that a claim for 
fatuity is a legitimate claim whi^ the 
workmen may make and which in ap- 
propriate cases may f^vc rise to an indus- 
trial dispute. Gratuity paid to workmen 
is Intended to help them after retirement 
on superannuation, death, retirement 
physical Incapacity, disability or oUict- 
wlse. The object of providing a gratuity 
scheme is to provide a retiring Dcnefit 
to workmen who have rendered long 
and unblemished service to the employer 
and thereby contributed to the prosperity 
of tho employer. It Is one of the effi- 
ciency devices, and is -considered neces- 
sary for on oracrly and human climloa- 
tioa from industry 'of superannuated or 
disabled employees who, but for such 
retiring benefits, would continuo in em- 
ployment even though they function in- 
efficiently. It is not paid to an employee 
gratuitously or merely ax o matter of 
boon. Ain 1007 SC 1280 and AIR 1962 
SC 073 and AUl lOCO SC 833, HcL on. 

(Paras 17, 18) 

(F) Industii.'d Disputes Act (1917), 
Tlurd Sell. Hem 6 — - Gratuity ^ Whe- 
ther should bo computed not on tho con- 
solidated wage but only on basic wage 
—(1937) 2 Lnb LJ420 (LATI-Bom), Over- 
ruled; Award of Industrial TnTnmal, 
DcHii In I. D. No. 70 of 1038, D/- SO-6- 
10C6, Beverxed. 

In determining tho scope of an indos- 
trial reference it cannot be held that tho 
words used either in tljo d^m advanced 
or in the order of referenco made by tlio 
Covemment under Section 10 oi tho 
Industrial Disputes Act must of necessity 
have the meaning tliey have under U»o 
Indastrial Disputes Act. Merely because 
tho expression Vaga* includes dearness 
^owance within the meaning of tho In- 
Dis^tes Act, tho Triunal Is not 
obUgM to base a gratuity scheme on 
consolidated wages. Normally gratuity 
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is based iidt on tHe consolidated wage but 
On basic wage. The Tribunal is not justi- 
fied in introducing a fundamental change 
in the concept of a benefit granted to 
the workmen in £he textile industry all 
over the coimtry by numerous schemes. 
The appropriate remedy is to introduce 
reservations protecting benefits already 
acquired and to frame a sdieme consis- 
tent with the normal pattern prevailing 
in the industry. (Paras 20, 22) 

If aU over the coimtry in the textile 
centres payment of gratuity is related to 
the basic wages and not on consolidated 
wages, any innovation in the Delhi region 
is likely to give rise to serious industrial 
disputes in other centres all over the 
country. If maintenance of industrial 
peace is a governing principle of indus- 
trial adjudication, it would be wise to 
maintain a reasonable degree of unifor- 
mity in the diverse units all over the 
coun^ and not to malre a fundamental 
departure from the prevailing pattern. 
Case law discussed. (1957) 2 Lab LJ 
426 (LATI— Bom.), Overruled; (1962) 1 
Lab LJ 388 (SC) not regarded as effective 
precedent — Award of Industrial Tribu- 
nal, Delhi in I. D. No. 70 of 1958, D/- 
80-6-1966, Reversed. (Para 82) 

(G) Industrial Disputes Act (1947), Sec- 
tion 15 — Duty of Tribxmal stated. 

In adjudication of industrial disputes 
settled legal principles have little play; 
the awards made by industrial tribunals 
are often the result of ad hoc determina- 
tion of disputed questions, and each deter- 
mination forms a precedent for deter- 
mination of other disputes. An attempt 
to search for principle from the law bufft 
upon those precedents is a futile exer- 
cise. In the branch of law relating to 
industrial relations the temptation to be 
crusaders instead of adjudicators must 
be firmly resisted. (I960) 363 US 593, 
Rel. on. (Paras 23, 24) 

(H) Industrial Disputes Act (1947), 
Third Sch. Item 5 — Gratuity — Condi- 
tions for grant of, stated. 

There is undoubtedly no statutory 
direction for payment of gratuity as it 
is in respect of provident fund and r^ 
trenchment compensation. The condi- 
tions for the grant of gratuity are: (i) 
financial capacity of the employer; (ii) 
his profit making capacity; (iii) tiie pro- 
fits earned by him in the past; (iv) the 
extent of his reserves; (v) the chances of 
his replenishing them; and (vi) the claim 
for capital invested by him. But these 
are not exhaustive and there may be 


I Their WdrkirieiS S. C. 921 

other material considerations which may 
have to be borne in mind in determining 
the terms and conditions of the gratuity 
scheme. Existence of other retiring bene- 
fits such as provident fund and retrench- 
ment compensation or other benefits do 
not destroy the daim to gratuity; its 
quantum may however have to be ad- 
justed in the li^t of the other benefits. 

(Para 26) 

(I) Lidustrial Disputes Act (1947), 
Third Sch. Item 5 — Gratuity — Termi- 
nation of employment on ground of mis- 
conduct I — When gratuity should be 
granted. 

In a case of termination of emplojunent 
on ground of misconduct a distinction 
should be made between technical mis- 
conduct which leaves no trial of indisci- 
pline, misconduct resulting in damage to 
the employers property which may be 
compensated by forfeiture of gratuity 
or part thereof and serious misconduct 
which though not directly causing damage 
such as acts of violence against the 
management or other employees or rio- 
tous or disorderly behaviour, in or near 
the place of employment is conducive to 
grave indiscipline. The first should in- 
volve no forfeiture; the second may in- 
volve forfeiture of an amount equal to 
the loss directly suffered by the employ- 
er in consequence of the misconduct and 
the third may entail forfeiture of gratuity 
due to the workmen. (Para 3^ 

(J) Industrial Disputes Act (1947), 

Third Sch. Item 5 — Gratuity — Volun- 
tary retirement — Qualifying length of 
service for volimtaiy retirement should 
be 10 years. ffaras 86, ST) 

(K) Industrial Disputes Act (1947), 
Third Sch. Item 5 — Gratuity — Badh 
workmen — • Period of work. 

The direction that gratuity shall be 
paid to Badli workmen for only those 
years in which a workman has worked 
for 240 days is correct. As gratuity is 
to be paid for service rendered merely 
because for maintaining his name on the 
record of the Badh workmen, a workman 
is required to attend the Mills he can- 
not be deemed to have rendered senice 
and cannot on that account be entitled 
to claim gratuity. (Para 38) 

(L) Industrial Disputes Act (1947), 
Third Sch. Item 5 — Gratuity — Scheme 
* — Expression ‘average of the basic wage' 
f — Meaning. 

The expression “average of the basic 
wage” can only mean the wage earned 
by a workman during a month divided 
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by the number of days for which he has 
worked and multiplied by 26 In order 
to arrive at the monthly wace for the 
computation of gratuity payable. 

(Para 89) 

<M) Industrial Disputes Act (1947), 
Third Sch. Hera 5 — Gratuity — Refer- 
ence in 1958 — Award by Tribun'jl given 
effect to from 1-1-1964 — Held givmg 
the scheme effect before January 1, 1964, 
might rake up cases in which the work- 
men had left the establishments many 
years ago — It wcmld not be conducive 
to industrial peace to allow such ques- 
tions to be raised after long delay. 

(Para 40) 

(N) Industrial Disputes Act (1947), 
Third Sch. Item 5 — Gratuity — Unifor- 
mity in lixation of gratuity — Duty of 
legislature. 

A departure made from the prevailing 
pattern in one region is likely to give rise 
to claims all over the country for modi- 
fication of the gratuity schemes in opera- 
tion, and have been accepted as fUing 
the basis gratuity schemes. If, having 
regard to the deteriorating value of the 
rupee, it is thought necessary that more 
generous benefits should be available to 
the workmen by way of gratuity, the 
remedy lies not before the adjudicators 
or the courts, but before the iegislative 
branch of the State. Even in respect of 
gratuity a reasonably uniform scheme 
may be evolved by the Legislatures wUdi 
could prevent resort to the adjudicators 
in respect of this complicated matter of 
dispute between the employers and the 
employees. It may not he difficult to 
evolve a scheme which would meet the 
legitimate claims of both the employers 
and the employees. (Para 42) 

Cases Referredj Chronological Faras 
(1969) AIR 1969 SC 182 (V 56) = . 

Civil Appeal No. 1924 of 1967, 

D/- 30-^1968, Hydro (Engineers) 
Private Ltd. v. Workmen 36 

(1963) 1968-2 Lab LJ 542 = (1903) 

1 SCR 161, Remington Rand ot 
India Ltd. v. The IVorkmen 27, 33 
(1967) AIR 1967 SC 678 (V 54) = 

(1967) 2 Lab LJ 94, May and 
Baker (India) Ltd. v. Their 
Workmen £7 

(1967) AIR 1967 SC 913 (V 51) « 

(1967) 1 Lab LJ 114, Hindustan 
Antibiotics Ltd. v. Their Work- 
men 27 

(1967) ATR 1967 SC 1286 (V 54) =» 

(1907) 2 Lab LJ 1. Calcutta In- 
surance Ltd. V. Their WorVmen 13 
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(1968) AIR 1966 SC 732 (V 53) = 

1966-1 Lab LJ 407, British Paints 
(India) Ltd. v. Its Workmen 27, 38 

(1963) AIR 1965 SC 839 (V 52) = 

(1965) 1 Lab LJ 453, Burhanpur 
Tapti Mills Ltd. v. Burhanpur Tapti 
Mms Mazdoor Sangh 8, 14, 35 

(1965) 1965-2 Lab LJ 139 * (1965) 

11 Fac LR 4 (SC), Motipur • 
Zamindari (P.) Ltd. v. Their * 
Workmen 84, 85 

(1965) 1965-2 Lab LJ 556 « (1963) 

10 Fac LR 244, British India Cor- 
poration V. Its Workmen 27. 

(1964) AIR 1904 SC 864 (V 51) « 

(19^) 2 Lab LJ 403, Wenger and 
Co. V. Their Workmen 8, 35, 38 

(1961) 1964-1 Lab LI 638, (Industrial ■ 
Tri. — Mad.), Coimnatore District 
Mill Workers’ Union v. Raja- 
lakshmi Mill Ltd, . £9 

(1962) AIR 1962 SC 673 (V 49) = 

(1961) 1 Lab LJ 513, Garment 
Cleaning Works v. Its Work- 
men 14, 18. 34, 85. 

. - 80 

(1062) 1D62-1 I-ab LJ 388 » (1902) 

Supp 3 SCR 516. D. C. M. Chemi- 
cal Works V, Its Worloncn 60 

(1060) AIR 1960 SC 231 (V,47) « 

(1939) 2 Lab LJ 830, Indfan Hume 
Pipe Co, Ltd. v. Tlieir Work- 
men /-■' 8, 80 

(J960) AIR 1960 SC 83.3 (V 47) =* 

(I960) 3 SCR 329. Bharalkhand 
Textile Manufacturing Co. Ltd, - 
V. Textile Labour Association, 
Ahmedabad 14, 20, 28 

(1960) 363 U S 593 = 4 Law Ed, 

2nd 1424, United Steel Workers 
of America v. Enterprise Wheel 
and Car Corporation 24 

(1958) 1958-1 Lab LJ 349 (Industrial 
Tri. — ^Bom), Textile Labour 
Association, Ahmedabad v. 
Ahmedabad Millowners* Associa- 
«on 28, 34 

(1957) 1937-2 Lab LJ 420 (LATI 
— Bom.), Rajalakshmi Mill Ltd. 

V. Their Workmen 23 

(1937) 1937 Industrial Court Rep. 

561, Rashtriya Mill Mazdoor 
Sangh, Bombay v. Millowneis' 
Association, Bombay 28, 34 

hir. S. T. Desai, Senior Advocate (M/s. 
Rameshwar Nath and Mahinder Narain, 
Advocates of M/s. Rajinder Narain and 
Qj. svith him), for Appellant Hn C. A. 
No. 2163 of 1966 and Respondents Nos. 
1 and 2 As. Nos. 123 & 560 of 1967), 
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M/s. H. R. Gokhale and A. K. 
Sen, Senior Advocate (Mr. R. P. Kapur, 
Advocate for Mr. I. N. Shroff, Advocate 
with them), for Appellant (In C. A. No. 2569 
of 1966 and Respondent No. 3 in C. As. 
Nos. 123 and 560 of 1967); Mr. B. Sen, 
Senior Advocate (Mr. 1. D. Gupta, Advo- 
cate, and Mr. M. N. Shroff, Advocate for 
Mr. I. N. Shroff, Advocate with him), for 
Appellant (In C. A. No. 76 of 1967); M/s. 
M. K. Ramamurthi, Madan Mohan, Mrs. 
Shyamala Pappu and Mr. Vineet Kumar 
Advocates, for Appellant; (In G. A. No. 
123 of 1967), Respondents Nos. 1 (a) and 
4 (a), (In C. A. No. 2168 of 1966), Respon- 
dent No. 1 (In C. A. No. 2569 of 1966), 
Respondent No. 1 (In G. A. No. 76 of 
1967) and Respondent No. 5 (In G. A. No. 
560 of 1967); M/s. V. G. Parashar and 

O. P. Sharma, Advocates, for Appellant 
(In G. A. No. 560 of 1967) Respondents 
Nos. 1 (b) and 4 (b) (In G. A. No. 2168 
of 1966), Respondent No. 2 (In G. A. No. 
2569 of 1966) and Respondent No. 2 (In 
C. A. No. 76 of 1967). 

The following Judgment of the Gouit 
was delivered by 

SHAH, J.: These appeals arise out of 
an award made by the Industrial Tribu- 
nal, Delhi, in I. D. Reference No. 70 of 
1958: the first three appeals are filed by 
the employers, and the last two by the 
employees. By its award the Industrial 
Tribunal, Delhi, has framed rivo schemes 
relating to payment of gratuity to the 
workmen employed in four textile xmits 
in the Delhi region. The employers and 
the workmen are dissatisfied with the 
schemes and they have filed these appeals 
diallenging certain provisions of the 
schemes. 

2. In the Delhi region there are four 
textile units: the Delhi Cloth Mills — 
which will be referred to as D. C. M.; 
Swatantra Bharat Mills — which will be 
referred to as S. B. M.; Birla Cotton 
Mills — ^whicli wiU be referred to as B. 

C. M.; and Ajudhia Textile Mills — ^which 
will be referred to as A. T. M. The 

D. C. M. and S. B. M. are under one 
management. On March 4, 1958 the 
Chief Commissioner of Delhi made a 
reference under Sections 10 (1) (d) and 
12 (5) of the Industrial Disputes Act, 1947, 
relating to four matters in dispute, first 
of which is as follows: 

‘Whedier a gratuity for retirement 
benefit scheme should be introduced for 
all workmen on the following lines and 


what directions are necessary in thic res- 
pect? 

1. for service less than .. Nil 

5 years 

2. for service between ... 15 days’ 

5-10 years wages for 

every year 
of service 

3. for service betvv'cen ... 21 days’ 

10-15 years wages for 

every year 
of service 

4. for service over 15 .4.. one month’s 

years wages for 

every year 
of service.” 

The reference related to workmen only 
and did not apply to tire clerical staff 
or mistries. 

3. There are two workmen’s Unions 
in the Delhi region — the Kapra Mazdoor 
Ekta Union — thereinafter called ‘Ekta 
Union’, and the other, the Textile Maz- 
door Union. The Elcta Union made a 
claim principally for fixation of gratuity 
in addition to the benefit of provident 
fund admissible to the workmen under 
the Employees’ Provident Funds Act, to 
be computed on the consolidated wages 
inclusive of dearness allowance. The 
Ekta Union submitted by its statement 
of claim that a gratuity scheme based on 
the region-cum -industry principle i. e. a 
uniform scheme applicable to all the 
four units be framed. The Textile Maz- 
door Union also supported the claim for 
the framing of a gratuity scheme on the 
basis of the consoh’dated wages of work- 
men but claimed that the scheme should 
be unit-wise. At the trial, it appears that 
both the Um'ons pressed for a urrit-wise 
scheme of gratuity. 

4. The Tribrmal entered upon dre 
reference in respect of the fixation of 
gratuity scheme in February' 1964 and 
made an award on June SO, 1966, opera- 
tive from January 1, 1964. The avv'ard 
was published on August 4, 1966. By 
the award tvv'o schemes were framed — 
one relating to the D. C. M. and S. B. M., 
and another relating to the B. C. M. and 
A. T. M. Under the second scheme the 
digit by which tire number of completed 
year of service was to be mulliplied in 
determining the total gratuity’ w'as smal- 
ler than the digit applicable in the case 
of the D. e. M. and the S. B. M. The 
disfa'nction was made bcHveen the two 
sets of rmits, because tire D. C. M. and 

S. B. M. were, in the view of the Tribu- 
nal more prosperous units than the 
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B. C. M. and A- T. M. The A. T. M., 
it was found was a new-comer in tae 
field of textile manufacture, and had for 
many years been in financed difficulties. 

5. 'Ilie D. C. employs more than 
8000 worknen in its textile uni^ the 
S. B. M. has on its roll 5000 workmen; 
the B. C. M, ha5 6271 workmen and the 
A. T. M. has 1500 workmen. The D. C. M. 
and S. B. M. have a common retirement 
benefit scheme in operation since (he 
year 1940. Under the scheme gratuity 
payable to workmen is determined by the 
length of service before retirement The 
scheme of gratuity in operation in the 
D. C. M. and S. B. M. is as follows: 

"In case of retirement from service of 
the Mills as a result of physical disabih'y 
due to overage or on account of death 
after a minimiiTn of seven years' service 
in the concern: 
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\rorker shall be given to them from 1st 
January, 1962. Likewise an inaease al 
the average rate of 6 per month per 
worker shall bo given to all the workers 
in mills of category II from 1st January, 
1960, and a furmer flat increase of Bs. 2 
per month per worker shall be given to 
them fr'om 1st January, 1962. These in- 
creases are subject to the condition that 
the said sums of Rs. 8 and Rs. 6 shall 
ensure not less than Rs. 7 and Rs. 5 res- 
pectively to the lowest paid, and that 
the increase of Rs. 2 from Jst January, 
shall be flat for alL" 


7 years 

8 years 

9 years 

10 years 

11 years 

12 years 

13 years 

14 years 

15 years 

10 years 

17 years 

18 years 

19 years 

20 years 


Rs. 350/- 
Rs. 425/- 
Rs. 500/- 
Rs. 575/- 
Bs. 650/- 
Rs. 725/- 
Rs. 800/- 
Rs. 875/- • 

Rs. 930/- 
Rs. 1030/- 
Rs. 1150/- 
Rs. 1250/- 
Rs. 1350/- 
Rs. 1500/- 

The scale of gratuity, it is clear, is Inde- 
pendent of the individual wage scale of 
the workman. In the B. C. M. and 
A, T. M. units there are no such s^^emes. 

6. TUI the year 1958 there were .no 
standardised wages in the textile industry. 
hmirZoug 'tti ■SrtjpuA lA .‘Ceitai 
Wage Board for the Cotton Textile In- 
dustry which was published on Novem- 
ber 22, 1959, there were in India ^ 
regions in which the textile industry wax 
located. The basic monthly wages of 
the workmen in the year 1938 varied be- 
tween Rs. 18/- in Patci and Rs. W/- tj 
various centres like Bombay, Indore, 
MadraSj^ Coimbatore, Madurai, Bhfwaoi, 


Category I included the Delhi reffori. 
Since January 1, 1962, the basic mini- 
mum wage in the Delhi re^on is, there- 
fore, Rs. 40/- according to the recom- 
mendations of the Wage Board. In Bom- 
bay City and Island (including Kuila), 
the basic wage, according to the Report 
of tho Wage Board, was {jso Rs. 80/- 
and by the addition of Rs. 10 the basic 
wage of a workman came to Rs. 40. The 
workmen in other important textile cen- 
tres also get tho same rates, 


7. The Tribunal was of the view that 
the avenge basic wage of the workman 
Is Rs. 60/- since the -implementation of 
the Wage Board £n the Delhi region. 
No argument was advanced before diis 
Court cbalJcsiclng the' correctness of that 
assumption^ by the cmpolyers or the 
workmen. It was also conunon ground 
that practically uniform basic wage levels 
prevail in ali the large textile centres 
like Bombay, Ahmeoabad, Coimbatore 
and Indore. 


8. Besides tiro basic wage ttie work- 
men receive dearness allowance under 
diverse awards made by .the Industrial 
Tribunals^ which "seek to neutralize the 
cost of living index." There is also a 
provident fund scheme under the Em- 
ployees' Provident Funds Act, 1952, wheie- 
Mder 8 1/3% of the basic wage and the 
dearness allowance and the retaining al- 
lowance for the time being in force is 
CTmtributed by the employees. Besides, 


iTx.iuuriu, oniwaoi, contnouted by thi 

regions m Rajasthan md Ddhi The sahoa rmder the Industrial Disputes Act, 
^ Paragraph 1947 (S.-25 P^ and the Empkyees 

suTMce Scheme. In view of the obser- 


100 ofits Report: 

"The Board has come to the oondo- 
sioQ that an increase at the average rate 
of Rs. 8 per month per worker xhaTI be 

S 'ven to all workers in mills of category 
1st January, 1960, and a further 
tlat increase o£ Rs. 2 per month per 


vations of this Court in Bmhanpur Tapti 
Mills Ltd. V. Burhanpur Tapti Mills Maz- 
1 Lab LJ 453 = (AIH 
I96o SC 8^), that "It is no longer open 
to doubt that a scheme of gratuity can 
be introduced in concerns where there 



.il97Q D. G. M. Ltd. v. Their Workmen (Shah J.) [Prs. 8-11] S. C. 925 


thready exist other schemes such as 
provident fund or retrenchment compen- 
Isation. This has been ruled in a number 
of cases of this Coiu± and recently again 
in Wenger and Co. v. Their Worlonen, 
(1963) 2 Lab LJ 403 = (AIR 1964 SC 864) 
and Indian- Hume Pipe Co. Ltd. v. Their 
Workmen, (1959) 2 Lab LJ 830 = (AIR 
1960 SC 251), It is held in these cases 
that although provident fund and gratuity 
are benefits available at retirement they 
are not the same and one can exist with 
the other”, no serious argument was . ad- 
vanced that the existence of these ad- 
ditional benefits disentitled the workmen 
to obtain benefits under a gratuity sche- 
mes if the employer is able to meet the 
additional burden. 

9. But on behalf of all the employers 
it was urged that (1) in determining the 
quantum of gratuity, basic wage alone 
could be taken into account and not the 
consolidated wage; and (2) it was neces- 
sary for the Tribimal to fix when intro- 
ducing a gratuity scheme the age of 
superannuation. On behalf of the D. C. M., 
S. B. M. and B. C, M. it was urged in 
addition that a uniform scheme applica- 

^ble to the entire industry on the remon- 
cum-industry basis should have been 
adopted and not a scheme or schemes ap- 
plicable to individual units. On behalf 
of the A. T. M. it was urged that its 
financial condition is not and has never 
been stable and the bmden of payment 
of gratuity to workmen dying or disabled 
or on voluntary retiremeht from service 
or when their employment is terminated 
is excessive and the Unit was unable, 
to bear that burden. It was also urged 
on behalf of the A. T. M. that in view 
of a settlement which was reached be- 
tween the management and workmen it 
was not open to the Tribimal to imore 
that settlement and to impose a scheme 
for payment of gratuity in favour of the 
workmen in this reference. 

10. While broadly supporting the 
award of die Tribimal the workmen claim 
certain modifications. They claim that a 
shorter period of qualifying service for 
workmen voluntarily retiring should be 
provided and gratuity should be worked 
out by the application of a larger multi- 
ple of days for each completed 
year of service; that the ceiling 
of gratuity should be related to 
a larger number of months’ wages; that 
gratuity should be awarded for dismissal 
even for misconduct; that provision 
^ould bo made for payment ot gratuity 


to Badli workmen irrespective of the 
number of days for which they work in 
a year;_ that the expression ‘average of 
the basic wage" should be appropriately 
clarified to avoid disputes in the imple- 
mentation of the gratuity scheme, and 
that the award should be made operative 
not from January 1, 1964, but from the 
date of the reference to the Tribunal. 

11. The two schemes which have 
been framed may be set out; 

ANNEXURE ‘A’ 

"Gratuity scheme applicable to the 
Delhi Cloth Mills and the Swatantra 
Bharat Mills. 

Gratuity will be payable to the 'em- 
ployees concerned, in this reference, on 
the scale and subject to the conditions 
laid down below: 

1. On the death of employee while iii 
the service of the mill company or on 
his becoming physically or mentally in- 
capacitated for further service: 

(a) After 5 years’ continuous 12 days wages for 
service and less than each completed 
10 years’ service year of service. 

0>) After continuous service of ... 15 days’ wages 
10 years. for each com- 

pleted year of 
service. 

“The gratuity will be paid in each case 
under Clauses 1 (a) ^d 1 (b) to the em- 
ployees, his heirs or executors, or nomi- 
nee as the case may be: 

Provided that in no case will an em- 
ployee, who is in service on the date on 
which this scheme is brought into ope- 
ration, be paid an amount less than what 
he would have been entitled to under 
the pre-existing scheme of the Employees’ 
Benefit Fund Trust 

(ii) Provided further that the maximum 
payment to be made shall not exceed 
the equivalent of 15 months wages. 

(iii) Provided further that gratuity 

under this scheme will not be payable 
to any employee who has already re- 
ceived gratuity under the pre-existing 
scheme of the Employees’ Benefit Fund 
Trust. 

2. On voluntary retirement or 15 days’ wages 

resignation after 15 years’ for each corn- 

service. pleted year of 

service. 

Provided that the maximum payment 
to be made shall not exceed the equiva- 
lent of 15 months’ wages. 

8. On termination of service ... As in Clauses 1(a) 
on any gioimd whatsoever and 1 (b) above, 
except on the ground of 
misconduct. 

Provided that the maximum payment 
to be made shall not exceed the equiva- 
lent of 15 months’ wages. 
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4 . Definitions: of the claim being presented to tiie em- 

- “ ployer and found valid, 

7, “Claims by persons who are no long- 


(a) “Wages'* 

The term “wages** in the scheme wfll 

mean the average of the basic wage plus 
the dearness allowance drawn during the 
12 months next preceding death, incapa- 
citation, voluntary retirement, resignatitai 
or termination of service and will not 
include overtime wages. 

(b) 'Basic wages' 

The term “basic wage* %vfll have the 
meaning as defined in paragraph 110 of 
the Report of the First Central Wage 
Board for Cotton Textile Industry. 

(c) “Continuous service" 

“Continuous service" meaxu uiv-interropt- 
ed service and includes service which 
may be interrupted on account of sick- 
ness authorised leave, strike which is not 
Illegal, lockout or cessation of work 
which 13 not due to any fault on the 
part of the employee: 

Provided that interruption in service 
upto six months* duration at any one 
time and 18 months’ duration in the ag- 
gregate of the nature other than those 
specified above shall not cause the em- 
ployee to lose the credit for previous ser- 
vice In the mills for the puipose of cal- 
culation of gratuity, but at the same time 
shall not entitle hinv to claim benefit of 
gratuity for period of such interruption. 
Service for tne purposes of gratuity will 
Include service under the previous 
management whether in the particular 
mill or other sister mill under the some 
management. 

(d) 'Resignation* 

The word 'resignation* will Include 
abandonment of service by an employee 
provided he submits his resignation witb- 
tn a period of three months from the 
first day of absence without leave. 

(c) “length of service" 

For counting “lenrth of service* frac- 
tion of a year exceeding six months shall 
count as one full year, and six montlu 
Or less shall be Ignored. 

5. “Application for gratuity* 

Any prnson eligible to claim payment 
of gratuity under this scheme shall, so 
far as possible, send a written application 
to the employer within a period of six 
months from the date its payment be- 
comes due. 

8. “Payment of gratuity* 

The employer shall pay the amount 
*0 employee and in the event 
ot his death before the payment to tho 
or pmom entitled to It under 
Clause 1 ftbovo within a period of 00 days 


er m service 

Claims by persons who are no longer 
xn service of the Company on the date 
of the publication of this award shall not 
be entertained unless the claims are pre- 
ferred within six months from the date 
of publication of this award. 

8- “Badli service* 

Gratuity shall be paid for only those 
years of Badli service in which me em- 
ployee has worked for not less than 240 
dajo, 

9- Troot of incapacity* 

In proof of physical or mental incapa- 
city it will be necessary to produce a 
certificate from any one of the Medical 
Authorities out of a panel to be jointly 
Aawn up by the parties, 

lO. ’TJominab'on* 

(ji) Each employee shall, within six 
months from the date of the publication 
of this award make a nomination confer- 
ring the right to receive tho amount of 
gratuity that may be duo to him in the 
event of his death, before payment has 
been made. 

(b) A nomination made under 5fub- 
clause (a) above may, at any time, be 
modified by the employee after giving 
a written notice of Ids intention of doing 
50. If the. nominee pre-deceases the em- 
ployee, the interest, of the nominee shall 
revert to the employee^ who may make 
a fresh nominatioo" in respect of such 
talCTcst" 

. AKNEXURE *B’ 

Gratuity scheme applicable to the Birla 
Cotton Spc. 6r Wvg. Mills and Afu- 
dhia Textile Mills, 


Gratuity will be payable to the em- 
ployees concerned in this reference, on 
Uic scale wd subject to tho conditions 
laid down below: — 

J. On the death of an employee while 
to the service of the MiU company or on 
his becoming physically or mentally in- 
capacitated for further service: 

(a) Alter 5 yean’ eonUnuour One -fourth 
wrvlce and lets tbaa month’s vaee* 

lOywn service. for each com- 

pleted year of 

contlanous •ewteo One third 

of 10 yean. month’s wages 

for each -com- 
pleted year of 

_ service. 

ench case 

uodcr Clauses 1 (a) and 1 (b) to tho cm- 
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ployee, his heirs or executors, or nomi- 
nee, as the case may be. 

Provided that the maximum payment 
to be made shall not exceed the equiva- 
lent o£ 12 montlis’ wages. 


2. On voluntarv retirement, .... On Ae same 
or resignation after l5 scale as in cl. 1 (b) 
yea s’ service. above. 

Provided- that the maximum payment 
to be made shall not exceed the equiva- 
lent of 12 months’ wages. 

S. On termination of service ... As in clauses 1 (a) 
by the employer for any and 1 (b) above, 
reason -v^'hatsoever except 
on the ground of miscon- 
duct. 

Provided that the maximum pa^nnent 
to be made shall not exceed the equiva- 
lent of 12 months’ wages.” 

[Clauses 4 to 10 of Annexe ^ are 
the same as in Annexure 'A’ and need 
not be reported.]” 

Whether against the A. T. M. the Tribt^ 
nal was incompetent to make an award 
framing a scheme for payment of OTatu^ 
may first be considered. Counsel for the 
A. T. M. urged that there was a settle- 
ment between the workmen pd the 
management of the A. T/ M. in conse- 
quence of which the Tribunal was in- 
competent to make an award. The facts 
on which reliance was placed tue the^. 
After the dispute was referred to the 
Industrial Tribunal, there were negotm- 
tions between the management of me 
A. T. M. and workmen represented by 
the two Unions and an agreement was 
reached, the terms whereof were re- 
corded in writing. Clauses 6 and 11 (4) 
of the agreement relate to the claim for 


gratuity: . 

”6 The workmen a^ee not to claim 
any further increase in wages, basic or 
dearness, or make any other demand in- 
volving financial burdens on the Com- 
pany either on their initiative or 3s a 
result of any award, till such time ^ the 
working of the mills results in profits. 

11. The parties hereto agree to jointty 
withdraw in terms of this settlement, the 
following pending cases and proceedings 
before tlie Courts, Tribunals and Autho- 
rities and more especially — 

X X X X X X X 

(4) With regard to I. D. No. 70 of 19o8 
the workers agree not to claim any bene- 
fits that may be granted under the above 
reference by the Hon’ble Industrial Tri- 
bunal in case the award is given m favour 
of the workmen, subject to Cl. / above. 

(It is common ground that reference 
to Clause 7 is erroneous: it should be to 


Clause 6.)” 


The workmen and the management of 
the unit submitted an application before 
tlie Tribunal on December 28, 1959, ad- 
mitting that there had been an "overall 
settlement” of all the pending disputes 
between the management .of A. T. M. 
and its Workmen represented by the two 
Unions, and requested tliat an interim 
award be made in terms of the agree- 
ment insofar as the dispute related to 
the A. T. M. No order was passed by 
tlie Tribunal on that application. On 
June 4, 1962, the Manager of the A. T. M. 
applied to the Tribunal that an interim 
award be pronounced in terms of the 
agreement. The workmen had apparent- 
ly changed their attitude by that time 
and filed a written statement and re- 
quested that the prayer contained in para- 
graph-3 of the application "be rejected 
as impermissible in law.” The Tribunal 
made an order on November 26, 1962, 
and observed: 

" the only interpretation that 

can be given to clause 11 (4) of the set- 
tlement read vuth Clause 7 is that the 
workers of the Ajudhia Textile Mills had 
bound themselves not to claim any bene- 
fits that might be granted by the tribu- 
nal in the award on the present refer- 
ence, if it turns out to be in favour of 
the workmen unless and until the work- 
ing of the Mills results in profit. The 
fact that the passing of an award on the 
demands was envisaged under the settle- 
ment goes to show that the demands 
were to be adjudicated upon in any case. 

.The main case will now proceed in 
respect of all the mills and the effect 
of tlie settlement and of the application 
dated 28th December, 1959, and of the 
5th July 1962 vnll be considered at the 
time of the final award.” 

12. But in making the final award 
tire Tribunal did not specifically refer to 
the settlement. The terms of Clause (6) 
of the settlement clearly show that if it 
be found that the A. T. M. had acquired 
financial stability, it will be liable to pay 
gratuity to the workmen. We are un- 
able to agree wth the contention of 
counsel for tlie A. T. M. that it ivas in- 
tended by the parties that tlie adjudica- 
tion proceedings against the A. T. M. 
should be dropped, and after the A. T. M. 
became financially stable a fresh claim 
should be made by the workmen on 
which a reference may be ni^de by the 
Government for adjudication of the cl^ 
for gratuity against tlie A. T. M. 
contention by the management of the 
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A. T, M. that die Tribunal was incompo- 
tent to detennine the gratuity payable 
to tbe workmen of die A. T. M. must 
Therefore fail. 

13. The other contention raised on be- 
half of A. T. M. that its finandd 
position was “unstable* need not detain 
us. The Tribunal has held that the 
A. T. M. was working at a loss since the 
year 1953-54 and die losses aggregated 
to 6.22 lakhs in the year 1958-59, but 
there^ter the financial position of iho 
unit improved. The trading account for 
die period ending March 81, 1968, show- 
ed profits amounting to Bs. 3.10 lakhs. 
In 1960-61 there was a surplus of Rs. 11.18 
lakhs out of which adjusting the depre- 
ciation, development rebate reserve and 
reserve for bad and doubtful debts, there 
was a balance of Rs. 7.10 lakhs. In 1901- 

62 the net profits of the Unit amounted 
to Rs. 7.48 lal^ and the A, T. M. distri- 
buted Rs. 52,500 as dividend. In 1962- 

63 there was a gross profit of Rs, 4.18 
lakhs and after adjusting depreciation and 
development rebate reserve there was a 
net deficit of Rs. 30,517. In 1963-64 there 
was a ^ss profit of Rs. 14.29 laldis and 
after adjusting depredation, reserve for 
doubtful debts, bonus to employees and 
development rebate reserve, there re- 
inainea a net profit of Rs. 4.71 lakhs. The 
Tribunal observed that by 1961-62 all 
previous losses of the Unit were wip^ 
out and even during the year 1%2’ 
63 in which there was labour unrest the 
gross profits were substantial and faking 
Into consideration the reserves built by 
the Comp a ny “the picture was not dis- 
heartening and from the great progress 
that had oeen made since 19”9-60 there 
was every reason to dxirik that the MUJ 
had achieved stability and reasonable 
progjerity and that it had an assort 
future* and flie Company was in a posi- 
tion to meet the buioen of a modest gra- 
tuity scheme. We see no reason to dis- 
agree with the finding recorded by the 
Tribunal on tiiis question. 

14. On behalf of Ihe D. C. M., S. B. 
M, and B. C. M. it was urged that nor- 
mally gratuity schemes^ are fr^ed on Iho 
region-cum-indushy principle, i. e. a uni- 
form scheme applicable to all units in an 
industry in a region is framed, and no 
ground for departure from that mle was 
made out It was urged that this Court 
has accepted invariably the region-cum- 
industry principle in fixing the rates at 
which gratuity should be paid- In opi 
judgment no su^ rule has been councia:- 
ted by this Court In Bharatkhand Tex- 


Their Workmen (Shah J.) A.I.R. 

tfles Mfg. Co. Ltd. V. Textile Labour As- 
sociation, Ahinedabad, (1960) 3 SCR 829 
= (AIR 1960 SC 833) Uiis Court in deal- 
ing with the question whether the Indus- 
trial Court had committed an error in 
dealing with lie daim for gratuity on 
indnst^-wise basis negatived the conten- 
tion or die employers that tho unit-wise 
basis was tbc only basis which could he 
adopted in fixing the rates of gratuity. 
It was observed at p. 345 (of SGR) = 
(at p. 840 of AIR): 

“Equality of competitivo conditions is 
in a sense necessary from the point of 
view of the employers themselves; that in 
fact was die claim made by the Associa- 
tion which suggested that the gratuity 
scheme should be framed on industry- 
wise basis spread over the whole of the 
country. Similarly equality of benefits 
such as gratuity is lilcely to secure con- 
tentment and satisfaction of the em- 

C ‘:es and lead to industrial peace and 
ony. If similar gratuity schemes 
are framed for all the units of the indus- 
try migration of employees from one unit 
to another is inevitably checked, and in- 
dustrial disputes arising from unequ^ 
treatment in that behw are minimised. 
Thus, from the point of view of both 
employers and employees industry-wise 
a;^roacb is on the wnole desirable.* 

It is clear that the Court rejected in that 
case the argument that rates of gratuity 
should be determined unit-wise; ' the 
Court did not rule that in all cases the 
T^ion-cum-industry principle should be 
adopted in fixing the rates of gratuity. 
That was made explicit in a later judg- 
ment of this Court in (1965) 1 Lab LJ 453 
= (AIR 1965 SC 839). This Court ob- 
served at p. 456 (of Lao LT) = (at p. 841 
of AIR): 

“....it has been laid down by this 
Court that there are two general methods 
of fixing the terms of a gratui^ scheme. 
It may be fixed on the basis of industry- 
cum-region or on the basis of units. Both 
systems are admissible but regard must 
be had to the surrounding drcurastances 
to select the right basis. Emphasis must 
always be laid upon the financial posi- 
tion of the employer and his profit-mak- 
ing capacity whichever method Is select- 
ed. 

In Garment Cleaning Works v. Its 
Workmen, (1961) 1 Lab LJ 513 = (AIR 
1962 SC 673) this Cotut observed at p. 
615s 
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“ It is one thing to hold that the 

f ratuity scheme can, in a proper case, 
e framed on industry-cum-region basis, 
and another thing to say that industry- 
cum-region basis is the only basis on 
which gratuity scheme can be framed. 
In fact, in a large majority of cases gra- 
tuity schemes are dr^ed on the basis 
of the un its and it has never been sug- 
gested, or held that such schemes are not 
permissible.” 

The Tribunal in the award under ap- 
peal observed; 

‘TThere are x x certain peculiar fea- 
tures in the textile industry in this, re- 
gion which militate against an industry- 
cmn-region approach. Apart from the 
fact that one of the four units, namely, 
the Ajudhia Textile' Mills is a much weak- 
er unit than the rest and has passed 
through a chequered career dining its 
existence, it has to be borne in mind that 
two of the units namely D. G. M. and 
S. B. . M. which are sister concerns, al- 
ready have some sort of a gratuity scheme 
providing for two important retiral bene- 
fits, namely death and physical disable- 
ment on a scale which is independent of 
wage variations and is not imsubstantial 
at least for categories in the lower levels.” 
The Tribimal further observed: 

“If a common scheme is framed for the 
entire textile industry at Delhi i. e., for 
aU the four imits the quantum of benefits 
under that scheme will naturally have 
to be much lower in consideration of the 
financial condition of the Ajudhia Tex- 
tile Mill than if a uniMvise scheme is 
framed. Moreover in a common “scheme 
of gratuity the quantum of benefits to 
be provided will have to be lower 
than the benefits already available to 
workmen in the D. C. M. and S. B. M. 
units for the most important contingen- 
cies for which gratuity benefits are meant, 
namely, death and retirement on account 
of physical or mental incapacity. . Such 
a lowering of the quantum of benefits 
would not in my view be desirable as 
it would create legitimate discontent.” 

In oiu: judgment, no serious objection 
may be raised against the reasons set 
out by the Tribunal in support of the 
view that imitwise approach should be 
adopted in the reference before it and 
not the region-cum-industry approach. 
No case is therefore made out for inter- 
ference with the award made determin- 
ing the rates of gratuity unit-wise. 

15. We also agree ■ivith the Tribimal 
that on the terms of the reference it was 
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incompetent to fix the age of superannu- 
ation for workmen. We are tmable to 
hold that a gratuity scheme may be im - 
plemented only if the age of superannu- 
ation of the workmen is determined by 
the award. Support was sought to be 
derived by counsel for the employers in 
Support of his plea from the observations 
made by this Court in Burhanpur Tapti 
MiBs Ltd.’s case, 1965-1 Lab LJ 453 = 
(AIR 1965 SC 839), where in examining 
the nature of gratuity, it was observed: 

“The voluntary retirement of an in- 
efiBcient or old or worn out employee on 
the assurance that he is to get a retiral 
benefit leads to the avoidance of indus- 
trial disputes, promotes contentment 
among those who look for promotions, 
draws better land of employees and im- 
proves the tone and morie of the indus- 
try. It is beneficial all round. It com- 
pensates the employee who as he grows 
old laiows that some compensation for 
the gradual destruction of his wage-earn- 
ing capacity is being built up. By induc- 
ing voluntary retirement of old and worn 
out workmen it confers on the employer 
a benefit aldn to the replacing of old and 
worn out machinery.” 

There is, in our judgment nothing in 
these observations which justifies the 
view that a gratuity scheme cannot be 
effective unless it is accompanied by the 
fixation of the age of superannuation for 
the workmen in the industry. 

16. There is another objection to the 
consideration of this claim made on be- 
half of the employers. By the express 
terms of reference the Tribunal is called 
upon to adjudicate on the question of 
fixation of gratuity: there is no reference 
either expressly or by implication to the 
fixation of the age of superannuation and 
in the absence of any reference relating 
to the fixation of the age of superannua- 
tion, the Tribunal was not competent to 
fix fte age of superannuation. A gratuity 
scheme may, in our judgment, be imple- 
mented even without firing the age of 
superannuation. The gratuity scheme in 
operation in the D. C. M. and S. B. M. 
has been effectively in operation witliout 
any age of superaimuation for the work- 
men in the two units. An enquiry into 
the question of fixing the age of super- 
annuation did not arise out of the terms 
of reference. No such claim was made by 
workmen and even in the written state- 
ment filed by the employers no direct re- 
ference was made to the fixation of the age 
of Superannuation, nor was . there any plea 
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that before framinc a grahuty scheme 
the Tribunal shoula provide for the age 
of superannuation. We agree with the 
Tribunal that fixation of the age of super- 
annuation was not incidental to the fram- 
ing of the gratuity scheme and it was 
neither necessary nor desirable that ft 
should be fixed, 

17. Counsel for the employers urged 
that the Tribunal committed a serious 
error in relating the computation of gra- 
tuity payable to the worlunen on retire- 
ment on the consolidated nwnthly wage 
and not on the basic wage. “Gratuity* in 
its etymological sense means a gift espe- 
cially for services rendered or return for 
favours received. For some time in the 
early stages in the adjudication of indus- 
trial disputes, gratuity was treated as a 
gift made by the employer at bis plea- 
sure and the workmen had no right to 
claim it. But since then there has been 
a long line of precedents in whidi it has 
been ruled that a claim tor gratuity is a 
legitimate claim which the workmen may 
make and which in appropriate cases may 
give rise to on industrial dispute. 

18. In Garment Cleaning Works* case, 
(1961) 1 Lab LJ 513= (AIR 1902 SC 673) 
it was observed that gratuity is not paid 
to the employees gratuitously or merely 
as a matter of boon. It is paid to him 
for the service rendered by him to the 
employer. The same view was expressed 
in Bharalkhand Textile Mfg. Ltd.’s case, 
(1960) 3 SCR 329= (AIR 1960 SC 833) 
and Calcutta Insurance Ltd. v. Their 
Workmen, 1967-2 Lab LT 1= (ATR 1967 
SC 1286). Gratuity paid to workmen is 
. ntended to help them after rerirement 

on superannuation, . death, reliremerit, 
physical incapadty, disability or other- 
wise. The object of providing a gratuity 
scheme is to provide a retiring benefit to 
workmen who have rendered long arid 
unblemished service to the employer and 
thereby contributed to the prosperity of 
the employer. It is one of the ‘efficiency- 
devices’ and is considered necessary for 
an ‘orderly and human elimination’ from 
industry of superannuated or dis^Ied 
employees who, but for such retiring 
benefits, would continue in employment 
even though they function inefficiently. 
It is not paid to an employee gratuitously 
or merely as a matter of boon; it is paid 
to him for long and meritorious service 
rendered by him to the employer. 

W. On -the findings recorded by the 
Tribunal all the textile units in the T VThl 
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xegioo are able to meet the additional 
finiuv-inl burden, resulting from the im- 
position of a gratuity scheme. The 
D. C. M. and S. B. M. have their own 
schemes which enable the workmen to 
obtain substantial benefit on determina- 
tion of employment. The B. C. M. though 
a weaker unit is still fairly prosperous 
and is able to bear the burden; so also 
the A. T. M. 

20. But the important question is whe- 
ther these four units should be made lia- 
ble to pay gratuity computed on the con- 
solidated wage i.e., basic wage plus the 
dearness allowance. The Tribunal was 
apparently of the view that in determin- 
ing the question the definition of the word 
“wages” in the Industrial Disputes Ac^ 
1947, would come to the aid of work- 
men. The expression “wages” as defined 
in Section 2 (rr) of the Industrial Dis- 
putes Act means all remuneration, capa- 
ble of being expressed in terms of money, 
which would, if the terms of employ- 
ment, expressed or implied, were fulM- 
ed, be payable to a workman in respect 
of his employment or of work done In 
such employment, and includes, among 
other things, such allowances (including 
dearness aUowance) as the workman U 
for the time being entitled to. But ws 
are unable to hold that in determining 
the scope of an industrial reference, wordB 
used either in the' claim advanced or in 
the order of reference made by the Gov- 
ernment under Section 10 of the Indus- 
trial Disputes Act must of necessity have 
the meaning they have under the Indus- 
trial Disputes Airt. Merely because the 
expression “wages" includes dearness al- 
lowance within the meaning of the ta- 
dustrial Disputes Act the Tribunal is not 
obliged to base a gratuity scheme on con- 
solidated wages. 

21. The Tribunal has observed that 
the basic average wage of a workman in 
the textile industry in the Delhi region 
may be taken at Rs. 60/- per month, and 
the dearness allowance at Rs. 100/- pet 
month, and even if ftdl one month’s basic 
wage is adopted as the minimum quan- 
tum of benefits to be allowed in the case 
of wage group vvith service of five years 
and more the scale of benefit would be 
very much lower than the present scale 
in the two contingencies provided in the 
Employ-ecs Benefit Fund Trust StAeme 
in operation in the D. C. M. and S. B. hf. 
And observed the Tribunal; 

"In view of the limitations of the terms 
of the reference, the quantum cannot ex- 
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ceed 15 days’ wages for every year of 
service from 5 to 10 years and 21 days’ 
wages for every year of service from 10 
to 15 years. Any scheme framed within 
the limitations of the terms of reference 
on the basis of basic wage alone wiU 
therefore mean a scale of benefits much 
lower than even the present scheme imder 
the Employees Benefit Fund Trust, Such 
a scheme cannot, therefore, be framed 
without causing grave injustice and acute 
discontent, because it will mean the dep- 
rivation of even the present scale of bene- 
fits in the case of large body of workers. 
In order to maintain, so far as possible, 
the present level of benefits I have, there- 
fore, no alternative but to frame for these 
two units a scheme based on basic wage 
plus dearness allowance.” 

A scheme of gratuity based on consoli- 
dated wages was also justified in the view 
of the Tribimal because it “was also ne- 
cessary to compensate for the ever dimi- 
nishing market value of the rupee.” 

22. The Tribunal did ho%vever observe 
that normally gratuity is based not on 
the consolidated wage but on basic wage. 
But since 18000 workmen out of a total 
of 20000 workmen in the region would 
stand to lose the benefits granted to them 
under a voluntary scheme introduced by 
the D. C. M. and S. B. M. a departure 
from the normal pattern should be made 
and gratuity should be based on the con- 
solidated monthly wage. In our judg- 

- ment, the conclusion of the Tribunal 
cannot be supported. The primary object 
of industrial adjudication is, it is said, to 
adjust the relations between the emplo- 
yers and employees or between emplo- 
yees inter se with the object of promot- 
ing industrial peace, and a scheme which 
deprives worlonen of what has been 
granted to them by the employer volun- 
tarily would not secure industrial peace. 
But on that account the Tribunal was not 
justified in introducing a fundamental 
change in the concept of a benefit grant- 
ed to the workmen in the textile indus- 
try all over the country by numerous 
schemes. The appropriate remedy is to 
introduce resen'ations protecting benefits 
already acquired and to frame a scheme 
consistent vrith the normal pattern pre- 
vailing in the industry. 

23. We consider it right to observe 
that in adjudication of industrial disputes 
settled legal principles have little play: 
the awards made by industrial tribunEjs 
are often the result of ad hoc determina- 
tion of disputed questions, and each, de- 


termination forms a precedent for deter- 
mination of other disjxutes. An attempt 
to search for principle from the law bm'lt 
up on those precedents is a futile exer- 
cise. To the Courts accustomed to apply 
settled principles to facts determined by 
the apph'cation of the judicial process, an 
essay into the imsurveyed expanses of 
the law of industrial relations with neither 
a compass nor a guide, but only the pil- 
lars of precedents is a disheartening ex- 
perience. The Constitution has how- 
ever invested this Coiut ^vith power to 
sit in appeal over the awards of Industrial 
Tribunals v/hich are, it is said, founded 
on the somewhat hazy background of 
maintenance of industrial peace, which 
secures the prosperity of the industry and 
improvement of the conditions of %vork- 
men employed in the Industry and in the 
absence of principles precedents may 
have to be adopted as guides — some- 
what reluctantly to secure some reason- 
able degree of uniformity of harmony in 
the process. 

24 But in the branch of law relating 
to industrial relations the temptation to 
be crusaders instead of adjudicators must 
be firmly resisted. It would not be out 
of place to remember the statement of 
the law made in a different context — 
but nonetheless appropriate here — by 
Douglas, J., of the Supreme Court of the 
United States in Um'ted Steel Workers of 
America v. Enterprise Wheel and Car 
Corporation, (I960) 363 US 593: 

“ as arbitrator x z x does not 

rit to dispense his ov/nbrand of industrial 
justice. He may of course look for guid- 
ance from many sources, yet his award 
is legitimate only so long as it draws its 
essence from the collective bargaining 
agreement. When the arbitrator’s words 
manifest an infidelity to this obligation, 
Courts have no choice but to refuse en- 
frjrcement of the award.” 

We may at once state that we are not 
for a moment suggesting that the lav,^ of 
industrial relations developed in our 
country has proceeded on lines parallel 
to the direction of the law in the United 
States. 

2.5. One of the grounds which appeal- 
ed to the Tribunal in relating the rate of 
gratuity to the consoh'dated wage was 
the exigence of a gratuity scheme in the 
D. C. M. and S. B. M. and the assump- 
tion that the Tribunal adjudicating a 
dispute is alw^u'S, in exercise of its juris- 
diction, hmited when determining the 
rate of gratuity to the multiple number 
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of days of service in the order of refer- 
ence, and cannot depart therefrom. We 
are imable to hold mat industrial Tribu- 
nal is subject to any such restriction. Its 
power is to adjudicate the dispute. It 
cannot proceed to adjudicate disputes not 
referred: but when c^ed upon to ^adjudi- 
cate whe&er a certain scheme “on the 
lines indicated” should be framed the 
basic guidance cannot be deemed to im- 
pose a limit upon its jurisdiction. 

26. As already stated, gratui^ is not 
in its present day concept merely a gift 
made by the employer in his o^vn discre- 
tion. The woil^eo have in course of 
time acqiured a right to gratuity on deter- 
mination of employment, provided the 
employer can afford, having regard to his 
financial condition, to pay it. There is 
imdoubtedly no statutory direction for 
payment of gratuity as it is in respect of 
provident fimd and retrenchment com- 
pensation. The conditions for the grant 
of gratuity are, as observed in Bharat- 
khand Textile Mfg. Co., Ltd's case, (1960) 
8 SCR 329 = (AIR I960 SC 833, (i) finan- 
dal capacity of the employer; (lil his profit 
making capacity; (iii) the profits earned 
by him in the past; (Iv) the extent of his 
reserves; (v) the chances of bis replenish- 
ing them; and (vi) the claim for capital 
invested by him , But these are not ex- 
haxistive and Oiere may be other material 
eonsideraUons which may have to be 
borne in mind In determining the terms 
and conditions of the gratuity scheme. 
Existence of other retiring benefits such 
as provident fund and retrenchment com- 
pensation or other benefits do not destroy 
the claim to gratuity: its quantum may 
hmvever have to be adjusted in the li^it 
of the other benefits. 

27. We may repeat fliat in matters 
relating to the grant of gratuity and even 
generaUy in the settlement of disputes 
arising out of industrial relations, there 
are no fixed prindples, on ^e application 
of which the problems arising before the 
Tribunal or the Cotirts may Be determin- 
ed and often precedents of cases deter- 
mined ad hoc are utilised to buOd up 
daims or to resist them. It would in the 
circumstances be futile to attempt to re- 
duce the grounds of the decisions given 
by the Industrial Tribunals, Ae Ldjour 
Appellate Tribunals and the High Courts 
to the dimensions of any recognized prin- 
ciple. We may briefly refer to a few of 
the precedents relating to the grant of 
» gratuity. In May and Baker (Tndia) Ltd. 
v. Their Workmen, (1901) 2 Lab LJ 94= 
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(AIR 1967 SC 678) the claim of the work- 
men to fix gratui^ on the basis of gross 
salary was rejected by the Industrial Tri- 
bunm and the quantum was related to 
basic sdary i.e., excluding dearness allow- 
ance. The view taken by the Tribimal 
was affirmed by this Court. In British 
In^a Corporation v. Its Workmen, (1965) 
2 l^b LJ 556 (SC) the existing gratui^ 
scheme directea payment of gratuity in 
terms of consolidated wages. 'Ilie Tribu- 
nal however modified die scheme 
while retaining the basis of con- 
solidated wages which was held to 
be justified and reasonable. This 
Court observed diat prima facie gratuity 
is awarded not by reference to consoli- 
dated wages but on basic wages and the 
Tribunal had made a departure from that 
But in the view of the Court no interfer- 
ence with the scheme framed by the Tri- 
bunal was called for. In British Paints 
(India) Ltd. v. Its Workmen, (1966) 1 Lab 
LJ 407 = (AIR 1968 SC 732% the Court 
followed the judgment in May and Baker 
(India) Ltd., (1961) 2 Lab LJ 94= (AIR 
1967 SC 678) that it would be proper to 
follow the iisual pattern of fixing the 
quantum of gratuity on basic wage ex- 
duding dearness allowances. But same 
prind^e was not adhered to in all cases. 
For instance in Hindustan Antibiotics Ltd. 
V. Their Workmen. (1967) 1 Lab LT 114= 
(AIR 1967 SC 948), it was observed: 

“The learned counsel for the Company 
tiiCQ argued that there is a flagrant viola- 
tion or departure from the accepted 
norms in fi^g the wage structure and 
the dearness diowance and therefore, as 
an exceptional case, we should set aside 
the award of the Tribunal and direct it 
to re-fix the wages,” 

In that case the Tribunal had awarded 
gnAuity related to consoh'dated wages 
and without any contest the order of the 
Tribunal was confirmed. In Remington 
Rand of India Ltd. v. The Workmen, 
(1968) 1 Lab LJ 543 (SC) it was contend- 
ed on behalf of the employer that the 
Tribunal was not justified in awarding 
gratuity on the basis of consolidated 
wages and should have awarded it on tiie 
basic wages alone. In dealing with that 
plea this Court observed that the Tribu- 
nal was pn the facts of the case justified 
in proceeding in that way. 

28. It is not easy to extract any prin- 
ciple from these cases, as precedents they 
are conflicting. If the matter rested 
there, we could not interfere with the 
conclusion of the Tribunal, but tiie Tri- 
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bunal has failed to take into account the 
prev ai li n g pattern in the textile industry 
all over the country. The Textile indus- 
try is spread over the entire country, in 
pockets some large other small. There 
are large and concentrated pockets in cer- 
tain regions and smaller pockets in other 
regions. Except in two or three of the 
smaller States, textile units are to be 
found all over the country. It is a country- 
wide industry and in that industry, except 
in one, case to be presently noticed, gra- 
tuity has never been granted on the basis 
of consolidated wages. Out of 39 centres 
in which the textile industry is located 
there is no centre in which gratuity pay- 
able to workmen in the textile industty 
ursuant to awards or settlements is 
ased on consolidated wages. In the two 
principle centres, viz., Bombay and 
Ahmedabad, schemes for payment of gra- 
tuity to worlonen in the textile industry 
the rates of gratuity are related to basic 
wages. The B. C. M. have tendered 
before the Tribunal a chart setting out 
the names of textile rmits in which the 
gratuity is paid to the workmen on basic 
wages. These are — the Textile Units 
Bhavnagar (Gujarat);. Shahu Chhatrapati 
Mills Kolhapur (Maharashtra); Jivajirao 
Cotton' Mills, Gwalior (Madhya Pradesh); 
Madhya Pradesh Mills-owners’ Associa- 
tion, (Indore) Bombay, Ahmedabad (Guja- 
rat); New SheiTOck Spg. & Wvg. Co. Ltd., 
Nadiad (Gujarat); Raja Bahadur. Motilal 
Mills, Poona (Maharashtra); Shree Gaja- 
nan Wvg. Mills, Sangli (Maharashtra); T. 
I. T. Bhiwani (Haryana); Jagatjeet Cotton 
MiQs, Phagwada (Punjab); 36 Textile 
Mills in West Bengal; and Umed Mills 
(Rajasthan). It is true that the chart does 
not set out the gratuity schemes, if any, 
in. all the 39 centres referred to in the 
Report of the First Wage Board, but the 
chart relates to a fairly representative 
segment of the industry. No evidence has 
been placed before the Court to prove 
that in determining gratuity payable 
under any other scheme in a texffle unit 
the rate is related to consolidated wages. 
The two large centres in which the in- 
dustry is concentrated are Bombay and 
Ahmedabad. In Rashtriya Mill Maz- 
door Sangh, Borhbay v. Millowners’ 
Association, Bombay, 1957 Industrial 
Court Reporter 561 a scheme was 
framed by the Industrial Court, ex- 
ercising power imder the Bombay 
Industrial Relations Act 11 of 1947, 
in which tlie quantum of gratuity was 
related to the basic wages alone. In para- 
graph 27 at p. 583 the Tribunal rejected 


the argument advanced by counsel for 
the workmen that since benefits like pro- 
vident Fund, retrenchment compensation. 
State Insurance Scheme, are granted in 
terms of monthly wages, gratuity should 
also be related to consolidated wages. 
They observed that in a large majority of 
awards of the Labour App^ate Tribimal 
and Industrial Tribunals gratuity had 
been awarded in terms of basic wages, 
and that, 

"The basic wages reflect the differen- 
tials between the workers more than the 
total wages, as dearness allowance to aU 
operatives is paid at a flat rate varying 
with the cost of living index. The gra- 
tuity schemes for the supervisory and 
technical staff as well as for clerks are 
also in terms of basic wages.” 

They accordingly related gratuity with 
the average basic wage earned by the 
workman dming the twelve months pre- 
ceding death, disability, retirement, resig- 
nation or termination of service. The 
scheme in the Bombay region was adopt- 
ed in the dispute between the Textile 
Labour Association and the Ahmedabad 
Mill Owners’ Association. The award is 
reported in the Textile Labour Associa- 
tion, Ahmedabad v. Ahmedabad Mill- 
owners’ Association, 1958-1 Lab LJ 349. 
The question whether gratuity should be 
fixed on the basis of consoh’dated wages 
was apparently not mooted, but it was 
accepted on both the sides that gratuity 
should be related to basic wages. An 
appeal against that decision in the 
Ahm edabad Mill Owners’ Association 
case, (1958) 1 Lab LJ 849 was 

brou^t before this Court in Bharat- 
khand Textile Manufacturing Co., 
Ltd.’s case, (1960) 8 SCR 329= (AIR 1960 
SC 833), but no objection was raised to 
the award relating gratuity to basic 
wages. In the report of the Central Wage 
Board for the Cotton Textile Industty, 
1959, in paragraph 110 gratuity was 
directed to be given on the basis of wages 
plus the increases given under paragraph 
106, but excluding the dearness ^ow- 
ance. 

29. The only departure from the pre- 
vailing pattern to which our attention is 
invited was made by the Labour Appel- 
late Tribunal in regard to the textile units 
in the Coimbatore Region: Rajalakshmi 
Mills Ltd. V. Their Workmen, (1957) 2 
Lab LJ 426. There was apparently no 
discussion on the question about the 
basis on which gratuity should be award- 
ed. The Labour Appellate Tribimal ob- 
served: 
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2. “In all the appeals there is a contest 
by the mills on the subject of gratuity, 
and it is contended that the gratuity 
as awarded is too high. Both sides had 
much to say on the siiDject to the gratuity 
scheme as given by the adjudicator. 
During the course of the hearing we 
indicated to the parties the lines on which 
the gratuity scheme could be suitably al- 
tered to meet dieir respective points of 
view." 

3, “We accordingly give the following 
scheme in substitution of the scheme at 
Paragraph 85 of the award: 

All persons with more than five years 
and less than ten years’ continuous ser- 
vice to their credit, on termination of 
their service by the company, except in 
cases of dismissals for misconduct in- 
volving moral turpitude, shall be paid 
gratuity at the rate of ten days’ average 
rate ot pay inclusive of dearness allow- 
ance for each completed year of service.* 

XX XI XX XX 

But this award was modified later by the 
Industrial Tribunal in Coimbatore Dist- 
rict Mill Workers* Union v. Rajalakshml 
Mills Ltd., 196-1-1 Lab LJ 638. The ear- 
lier award made in 1937 was sought to 
be reviewed before the Industrial Tribu- 
nal. Tlve Tribunal observed that it would 
be the duty of the Tribunal to modify 
a gratuity scheme based upon some agree- 
ment or settlement if the terms of that 
agreement arc found to be onerous and 
oppressive. The Tribunal stated that the 
Original scheme was not applicable to all 
the units and taking into consideration 
the statutory provident fund scheme and 
"the fact that recently basic wages and 
dearness allowance have leaped up , there 
was no justification for including the 
dearness affowance fn any new scheme 
that might be framed for the new Mills; 
and that it would be most undesirable to 
hav’e two sets of gratuity schemes in the 
same region with varying rates. In tho 
view of the Tribunal there should be a 
tmiform scheme for all the Mills, old and 
new, and on that ground also the reten- 
tion of the dearness allowance under the 
old scheme must be refused. 

SO. Counsel for the workmen relied 
upon an award made by the Industrial 
Tribunal in the Chemical Unit belonging 
to the D. C. M. which is published in 
D. C. M. Chemical Works v. Its Work- 
men, (1902) 1 Lab LJ 383 (SC). In that 
case gratuity was related to consolidated 
Wages. Tlie unit though belonging fo the 
D. C. M. Is entirely independent of the 
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textile unit. The Company was treat- 
ing the unit as separate from the 
textile unit and distinct for the purpose 
of recruitment of labour, sales ana condi- 
tions of service for tlie workmen employ- 
ed therein. The Chemical Unit had sepa- 
rate muster-rolls for its employees and 
transfers from one unit to the other even 
where such transfers were possible, con- 
sisting the utterly diilerent kinds of 
businesses carried on in the different 
units, usually took place with the consent 
of the employee concerned. In uphold- 
ing the gratuity scheme which was based 
on tbe consolidated wages, this Court 
observed: 

“As to the burden of the scheme, we 
do not think that, looking at it from a 
practical point of view and taking into 
account the fact that there are about 
800 workmen in all in the concern, the 
burden per year would be very high, 
considering that the number of retire- 
ments is between three to four per cen- 
tum of the total strength.” 

The gratuity scheme was in a chemical 
unit, and not in a textile unit. The judg- 
ment of this Court merely affiimed the 
award of the Tribunal and sets out no 
reasons why gratuity should be related to 
consolidated wages. We do not regard 
the alRnnancc bv this Court to the award 
of the Industrial Tribunal as an effective 
or persuasive precedent justifying a vari- 
ation from the normal pattern of gratuity 
schemes in operation in the textffe in- 
dustry all over the country. 

31. It is clear that in tho gratuity 
schemes operative at present to whi^ 
our altcnlion has been invited, in force 
in the textile industry payment of gra- 
vity is related not to consoUdated wages 
Out to basic wages. It « true that under 
the scheme which Is in operation in tho 
D. C. M. and S. B. M. payment which is 
related to the length of service may in 
some cases exceed the maximum award- 
able under a scheme of gratuity benefit 
related to basic wages. That can- 
be a ground for maHng a 
vital departure from the prevailing pat- 
tern in the other textile units (n the coun- 
try.* But it may be necessary to protect 
the interest of the members governed by 
the original scheme. 

82. Determination of gratuity is not 
based on any definite rules. In eadi case 
it must depend upon the prosjverity of 
the concern, needs of the workmen and 
the prevailing economic conditions exa- 
mined in llie light of tlie auxiliary beno- 
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fits which the workmen may get on deter- 
mination of employment. If all over the 
coimtry in the textile centres payment of 
gratuity is related to the basic wages 
and not on consolidated wages, any in- 
novation in the Delhi region is likely to 
give rise to serious industrial disputes in 
other centres all over the country. The 
award if confirmed would not ensure in- 
dustrial peace if it is likely to foment 
serious imrest in other centres. If main- 
tenance of industrial, peace is a govern- 
ing principle of industrial adjudication, it 
would be vase to maintain a reasonable 
degree of rmiformity in the -diverse units 
all over the coimtry and not to make a 
fundamental departure from the prevail- 
ing pattern. We are, therefore, of the 
view that the Tribunals award granting 
gratuity on the basis of consolidated 
wage cannot be upheld. This modifica- 
tion will not, however, affect the existing 
benefits which are available under the 
schemes framed by the D. C. M. and S. 
B. M. insofar as those two units are con- 
cerned. 

83. Mr. Ramamurthi for the workmen 
also contended that in the matter of 
relating gratuity to wages — consolidated 
or basic — the principle of region-cum- 
industry should be applied and an “over- 
all view of similar and uniform conditions 
in the industry in different centres” 
should not be adopted. It was also urg- 
ed that the basic wage is very low and 
the class of wage to which gratuity was 
related played a very important part in 
the determination of gratuity. The basic 
wage is however low in all the centres 
and if it does not play an important part 
in other centres, we see no reason why 
it should play only in the Delhi region 
a decisive part so as to make wtal depar- 
true from the scheme in operation in 
the other centres in the country. We are 
strongly impressed by the circum- 
stances that acceptance of the award 
of the Tribunal in the present case is 
likely to. create conditions of great insta- 
bility all over the country in the textile 
industry. ■ In that wew, we decline to 
uphold the order of the Tribunal fixing 
gratuity on the basis of consolidated 
wages inclusive of dearness .allowance. 

84. . We may refer to the contentions 
advanced by counsel for the workmen in 
the two appeals filed by them. It was 
urged that tire Tribunal was in error in 
draying to the workmen gratuit}’^ when 
employment is determined on the ground 

“of misconduct. It was urged that it is 


now a rule settled by decisions of this 
Court that the employer is bound to pay 
gratuity notwithstanding- termination of 
employment on the ground of miscon- 
duct. It may be noticed that in the 
Rashtriya Mill Mazdoor Sana’s case, 19^ 
Industrial Court Reporter 561 and in the 
Ahmedabad Millowners’ Association case, 
1958-1 Lab LJ 349 provision was 
expressly made denying gratuity to the 
workmen dismissed for misconduct. But 
in later cases a less rigid approach was 
adopted. In Garment Cle anin g Works 
case, (1961) 1 Lab LJ 513= (AIR 1962 
SC 673) this Court observed: 

“On principle, if gratuity is earned by 
an employee for long and meritorious 
service, it is difficult to rmderstand why 
the benefit thus earned by long and 
meritorious service should not be avail- 
able to the employee even though at the 
end of such service he may have been 
foxmd guUty of misconduct which entails 
his dismiss^. Gratuity is not paid to the 
employee gratuitously or merely as a fnat- 
ter of boon. It is paid to him for the ser- 
vice rendered by him to the employer, and 
when it is once earned, it is difficult to 
understand why it shoiJd necessarily be 
denied to him whatever may be the 
nature of misconduct of his dismissal.” 

In later judgments also the Courts up- 
held the view that denial of the right to 
gratuity is not justified even if employ- 
ment is determined for misconduct. In 
Motipur Zamindari (P) Ltd. v. Their 
Workmen, (1965) 2 Lab LJ 139 (SC), this 
Court opined that the workmen should 
not be whoUy deprived of the benefit 
earned by long and meritorious service, 
even though at the end of such service 
he may be found guilty of misconduct 
entailing his dismissm, and therefore the 
condition in a gratuity scheme that no 
gratuity should be payable to a workman 
dismissed “for misconduct involving moral 
turpitude”, should be held unjustified. 
The Court therefore modified the condi- 
tion and directed that while pawng gra- 
tuity to a workman -who was dismissed 
for misconduct only such amount should 
be deducted from the gratuity due to 
him in respect of which the employer 
may have suffered loss by the miscon- 
duct of the employee. 

35. A similar w'ew was expressed in 
Rarriington Rand of India Ltd. s case, 
1968-2" Lab LJ 542 (SC).; In Calcutta 

Insurance Co. Ltd.’s case, I96/-2 Lab LJ 
1 i= (AIR 1967 SC 1286) however 
protest was raised against acceptance of 
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this rule without qualification. Mitter, J., 
observed at p. 9, (of Lab Lp= (at p. 1^3 
of AIR) that it was difficult to concur in 
principle with the opinion expressed fn 
the Garment Cleaning Works case, 1961-1 
Lab LJ 513= (AIR 1962 SC 673). Mitter, 
J., observed: 

“We are inclined to think that it 
(gratuity) is paid to a workman to ensure 
good conduct throughout the period he 
serves the employer. Xong and meritori- 
ous service’ must mean long and im- 
broken period of service meritorious to 
the end. As the period of service must 
be imbroken, so must the continuity of 
meritorious service be a condition for 
entitling the workman to gratuity. If a 
workman commits such misconduct “as 
causes financial loss to his employer, the 
employer would, under the general law, 
have a right of action against the em- 
ployee for the loss caused, and making 
a provision for withholding payment of 
natuity where such loss was caused to 
the employer does not seem to aid to the 
harmonious employment of labourers or 
workmen. Further, the misconduct may 
be such as to undermine &e disdplioe in 
the workers — a case in which it would 
be extremely difficult to asssess the finan- 
cm loss to the employer.” 

“Misconduct” spreads over a wide and 
hazy spectrum or industrial activity: the 
most seriously subversive conduct render- 
ing an employee wholly unfit for cm- 
plownent to mere technical defaffit are 
(sic) covered thereby. The Parliament en- 
acted the Industrial Employment (Stand- 
ing Orders) Act, 1946, which by Sec. 15 
has authorised the appropriate Govern- 
ment to make rules to carry out the pur- 
poses of the Act and in respect of add!- 
tional matters to be included in the 
Sched^e. The Central Goveramenl has 
framed certain model standing rules by 
notification dated December 18, 1940, 
I°^i“trial Employment 
(Standmg Orders) Central Rules, 2946’ 

In Schedffie I— Model Standing Ordere— 
Qause 14 provides: 

7I) * X X X 

(2) A workman may be suspended for a 
period not exceeding four days at a time, 
or dismissed without notice or any cor^ 
pensation in lieu of notice, if he is found 
to be guflty of misconduct. 

(3) pie foUoNving acts and omissions 

shali bo treated as misconduct: 

(a) wilful insubordination or dis- 
obedience, whether alone or In combi- 
uV* others, to any lawful and 
reasonable order of a superior. 
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(b) theft, fraud or dishonesty in con- 
nection with the employer's business or 
property, 

(c) wilful damage to or loss of em- 
pbyei's goods or property, 

(d) ta^g or giving bribes or any 
m^al gratification, 

(e) babitual absence without leave or 
absence without leave for more than 10 
dairs, 

(f) habitual late attendance, 

fe) habitual breach of any Jaw appli- 
cable fa3 the establishment, 

(h) riotous or disorderly behaviour 
during working hours at the establish- 
m^t or any act subversive of discipline, 

(i) habitual negligence or neglect of 
work, 

(j) ^quent repetition of any act or 
omission for which a fine may be impos- 
ed to a maximum of 2 per cent, of the 
wages in a month, 

^) strildng work or indtfng others to 
smke work in contravention of the pro- 

A bar. penisal of the Soheduli ,hom 
ttiat the expression “misconducT covers 
a Jarce wea of human conduct On the 
one hand are the habitual late attend- 
ance, habitual negligence and neglect of 
worfa: m the other hand are riotous or 
^orderly behaviour during working 
hc^ at tha cstabtetoeat or anvTrt 
mbmsive of wilful insubS 

toahon or disobedience. Misconduct 
f^g under several of these latter heads 
of misconduct may involve no direct loss 

SndeTife b would 

r^er the Actioning of the establlsh- 

Fm *i eafremely hazardous. 

^ Manager of 

m estabhshnient may not directly iivolvo 

rauldTi"*'" f which 

be equated in terms of money, but 
It would render the worldng of the esta- 
blishment impossible. OneVay ago en- 
misconduct not 
establishment.ia 
t”’ are destructive of 

^pbne and cannot be tolerated. In 
none of the cases cited any detailed exa- 
Mation of what type of misconduct 
I** not involve to the em- 

capable of being compensat- 
~ to terms of money was made: it was 
^ariy stated in the cases which ha^ 
notwithstand- 

^ "^<»°duct a workmm 

deduct- 

tog the loss occasioned to the employer.* 
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If the cases cited do not enunciate any 1962 SC 673), British Paints (India) Ltd. 
broad principle we think that in the ap- 1966-1 Lab LJ 407= (AIR 1966 SC 732)’ 
plication of those cases as precedents a Calcutta Insurance Co. Ltd., 1967-2 Lab 
distinction should be made between tech- LJ 1= (AIR 1967 SC 1286) ’and Wenger 
nical misconduct which leaves no trial of & Co., (1963) 2 Lab LJ 403= (MR 
indiscipline, misconduct resulting in 1964 SC 864). 

damage to the employers property, which 37. Counsd for the employers have 
may be compensated by forfeiture of accepted that quaMying length of service 
gratuity or part thereof, and serious mis- for voluntary retirement should be reduo- 
conduct which though not directly caus- ed to 10 years. Counsel for the employers 
ing damage, such as acts of dolence have also accepted that having regard to 
against the management or other em- all the circumstances, noriviihstanding 
ployees or riotous or disorderly be- the direction given by the Tribimal and 
haviour, in or near the place of employ- the schemes prevailing in the other parts 
ment is conducive to grave indiscipline, of the country in the textile industry, the 
The first should involve no forfeiture: the maximum gratuity should not exceed '20 
second may involve- forfeiture of an months’ basic wages and not 15 months’ 
amount equal to the loss directly suffer- as directed by the Tribunal, Further 
ed by the employer in consequence of the counsel for the D. C. M. and* S. B. M. 
misconduct and the third may entail for- have agreed that in case of termination 
feiture of gratuity due to the worlanen. of employment on volun tar y retirement 
The precedents of this Court e.g., (1963) one full month’s basic wages for each 
2 . Lab LJ 403 = (AIR 1964 SC 864), completed year of service not exceeding 
Ramington Rand of India Ltd. case, (1968) 20 months’ wages should be granted to 

2 Lab LJ 542 (SC) and Motipiu workmen. Counsel for the B. C. M. has 
Zamindari (P) Ltd’s case, 1965-2 agreed that gratuity at the rate of 21 days’ 
Lab LJ 139 (SC) do not compel us to wages for each completed year of ser- 

hold that no misconduct however grave vice in case of voluntary retirement or 

may be visited with forfeiture of gratuity, resignation after 10 years’ service may be 
In our judgment, the rule set out by awarded as gratuity to the workmen, 
this Comrt in Wenger & Co.’s case, 196^ Counsel for die A. T. M. has shown no 
2 Lab LJ 403= (AIR 1964 SC 864) and disinclination to fall in line TOth this sug- 
Motipur Zamindari (P) Ltd.’s case, 1965-2 gestion. Coimsel for the A. T. M. has also 
Lab LJ 139 (SC) applies only to those not objected to appropriate adjustments 
cases where there has been by action in view of the concessions made by 
\yilful or negligent any loss occasioned management of the D. C. M., S. B, M. 
to the property of the employer and the and B. C, M. 
misconduct does not involve acts of 

violence against the management or other 88. It was urged by cotmsel for the 
employees, or riotous or disorderly be- workmen that in providing that gratuity 
haviour. in or near the place of employ- shall be paid to Badli workmen for only 
ment. In these exceptional cases — ^the those years in which a workman has 
third class of cases — ^the employer may worked for 240 days, the Tribunal has 
, exercise the right to forfeit gratuity: to committed an error. It was luged that 
hold otherwise would be to put a pre- a Badh workman has to register himself 
miTTm upon conduct destructive of main- with the management of the textile unit 
tenance of discipline. and is required every' day to attend the 

factory premises for ascertaining whether 
36, It was tuged on behalf of the work would be provided to him, and 

worlanen that the minimmn period of 15 since a Badli W'orkman has to remain 

years fixed for voluntary retirement is available throu^out the y'ear when the 
too long and it should be reduced to 10 factoiy is open, a condition requiring that 
years. In 1959-2 Lab LJ 830= (AIR 1960 the. Badli workman has worked for not 
SC 251) and Hydro (Engineers) Private less than 240 days to qualify for gratuity 
Ltd. V, Workmen, Ci^ul Appeal No, is unjust. We are unable to agree with 
1934 of 1967, D/- 30-4-1968= (report- that contention. If gratuity is to be paid 
ed in AIR 1969 SC 182) the minimuTTi for service rendered, it is d^'cult to ap- 
period for qualifying for gratuity on predate the grounds on whi^ it can be 
voluntary retirement was fixed at 15 said that because for maintjming his 
years. In other cases a shorter period name , on the record of _ the Badli wo^- 
of 10 years vvas adopted: Garment Clean- men, a workmm is requura to attend the 
ing Works, 1961-1 Lab LJ 513= (AIR Mills he may be deemed to have render- 
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■ed service and would on that account be 
also to claim gratuity. The 
direction is unexceptionable and me con- 
jtention must be rejected. 

39. It was also urged by Mr. Rama- 
murthi that the egression “average of 
the basic wage" in the definition of 
“wages" in Clause 4 of the Schemes is 
likely to create complications in the im« 
plemenlation of the schemes. He urged 
that if the wages earned by a workman 
during a month are divided by the total 
number of working days, the expression 
"wages” will have an artificial meaning 
and especially where the workman is old 
or disabled or incapacitated from render- 
ing service, gratuity payable to him will 
be substantially rMuccd. We do not 
tliink that there is any cause for such 
apprehension. The expression "average 
of the basic wage" can only mean the 
wage earned by a workman during a 
month divided by the number of days for 
which he has worked and multiplied by 
28 in Older to arrive at tlie monthly wage 
for the computation of gratuity payable. 
Counsel for the employen agree to tlus 
interpretation. 

40. It was then urged that whereas 
tlie reference to the Industrial Tribunal 
was made by the Delhi Administration 
sometime in March 1953, the award is 
given effect to from January 1, 1981, and 
for a period of nearly six years the sTOrk* 
men have been deprived of gratuity, 
when the delay in the disposal of the 
proceedings was not due to any fault or 
delaying tactics on the part of the work- 
men. The reference was made In the 
first week of March, 195S. The Textile 
Maz'Ioor Union then applied to be im- 
pleaded on September 15, 1955, the 
D. C. and S. M. moved the lYigh 
Court of Punjab at Delhi and obtain^ 
an order for stay of proceedings in vsiit 
petition filed against the order of the 
Triluinal impleading the Textile Mazdoor 
Union. That writ petition was dismissed 
in February 1901 and the proceedings 
Mere resumed on December 12. 19 82 . 
Thereafter prrlimfnaiy issues were decld- 
c<l and on Deccinl)er 3, 1DG3, on lolcrim 
awanl relating to otlicr disputes was 
made. It must, hosvever, be noticed that 
there were four claims and the claim 
relating to gratuitv' was taken in hand 
bv the Tribunal after disposal of the 
other claims. N'eilher party was dilatory 
in tlm prosecution of any claim before 
tiie Tribtmal. It h.as also to be riotic^ 
tiiat in the D. a M. and S. B. M. tljcre 
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was in fact a gratuiw scheme already fa 
operation. The liability of the A. T. M. 
to pay gratuity arises after that unit a(> 
quirea sufficient financial stability and it 
is not suggested that the unit had ao* 
quired financial stability before January 
1, 1964. The issue xemmns a live issue 
only in respect of the B. C. M. It is 
true that the gratuity scheme of the 
D. C. M. and S. B. M. was related only 
to the length of service and did not take 
into account the varying rates of wages 
received by the worVmen. But the ques- 
tion if at all would be one of maldng 
minor adjustment in the liability of the 
t\s'o units to pay gratuity in the event of 
gratuity being payable under this award 
at a higher rate than the gratuity award- 
able under the sclieme already in opera- 
tion in the two units. If in respect of the 
A. T. M. which had no scheme of gra- 
tuity for all practical purposes becomes 
operative from January 1, 1964, we do 
not see any reason why in respect of the 
D. C. M. any different rule should be 
provided for. Again the Tribunal has 
fixed January 1, 1964, as the date for the 
commencement of the schemes. Giving 
the schemes effect before January i, 
1061, may rake up cases in which the 
workmen have left the establishments 
many years ago. It would not be con- 
ducive to industrial peace to allow such 
questions to be raised after this long de- 
lay. The question is not capable of solu- 
tion on the application of any principle 
and must be decided on the consideration 
of expediency. We do not think that 
any jTOund is made out for altering Ae 
award of the Industrial Tribunal in this 
behalf. 

41. It was then urged that in any 
pviTft fee worVmen ol the D. C. M. and 
S- B. M. should not be deprived of the 
right lo gratuity under the scheme of the 
ts'O units, if gratuity at a higher rate is 
payable to them under the voluntary 
sdieme. This content'on must be accept- 
ed. We direct that in respect of all work- 
merj of the D. C. M. and S. B. M. who 
were employed before January 1, 1961, 
and continued to remain employed till 
tliat date, gratuity at fee higher of the 
two rates applicable to each workman 
wlten he becomes entitled lo gratuity 
cither computed under the Employees 
Benefit Fund Tnisl scheme of fee D. G 
M. and S. B. M. or under fee terms of 
this award shall bo paid. W'orkmen em- 
ployed after Tanuarj' 1, lO&f, will be en- 
title to tljc benefit of this awajd alone. 
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42. Industrial disputes have given rise 
to considerable strife holding up develop- 
ment of industry and the economic wel- 
fare of tie nation. Awards have been 
made by the Tribimals often on consi- 
deration ad hoc and based on no princi- 
ple and Courts have upheld or modified 
those awards wthout enunciation of any 
definite or generally accepted principle. 
In the present case we have been largely 
guided by the consideration of securing 
a reasonanle degree of imiformity in the 
fixation of gratuity in the textile in- 
dustry, for, in our wew, a departure made 
from die prevailing pattern in one region 
is likely to give rise to claims all over 
die country for modification of the gratu- 
ity schemes in operation, and have been 
accepted as fixing the basis of gratuity 
schemes. If, having regard to the dete- 
riorating value of the rupee, it is thought 
necessary that more generous benefits 
should be available to the workmen by 
way of gratuity, the remedy lies not 
before the adjudicators or the Courts, 
but before ^e legislative branch of the 
State. In respect of the bonus, 
provident fund, retrenchment compen- 
sation, State Insurance Schemes as 
well as medical benefits, legislation has 
been introduced bringing a reasonable 
degree of certainty in the law governing 
the various benefits available to the work- 
men and we are of the view that even in 
respect of gratuity a reasonably uniform 
scheme may be evolved by the Legisla- 
tures which could prevent resort to the 
adjudicators in respect of this complicat- 
ed matter of dispute between the em- 
ployers and the employees. It may not 
be difiBcult to evolve a scheme which 
would meet the legitimate claims of both 
the employers and the employees and 
which might, while eliminating cause for 
friction, sumiltaneously conduce to grea- 
ter certainty in the administration of the 
law governing industrial disputes, and 
secure benefits to the employers as well 
as the employees and conduce to the 
pro^erity of the industry as well as of 
the workmen. 

43. We propose to summarise the 
effect of oiir judgment: 

(1) A unit-VTse approach in framing 
the gratuity scheme for the four unite 
was appropriate, and on the terms of the 
references the plea of the employees to 
fix the age of superannuation was beyond 
the scope of reference. The financial 
condition of the D. C. M., S. B. M. and 
B. C. M. justifies imposition of gratuity 
schemes as from January 1, 1964. Even 


the A. T. M. which is the weakest of the 
four imite te financially stable from the 
date on which the award becomes opera- 
tive; 

(2) The settlement between the work- 
men and the A. T. M. did not operate to 
bar the jurisdiction of the Tribunal to 
make the scheme of gratuity payable to 
the workmen of the A. T. M.; 

(3) _ That the Tribunal was in error in 
relating gratuity awardable to the work- 
men to the consohdated wage; 

(4) That the minimum period for quali- 
fying for voluntary retirement should be 
reduced to 10 years and one month’s 
basic wage in the case of D. C. M. and 
S. B. M. and 21 days’ basic wage in the 
case of B. C. M. and A. T. M. for each 
completed year of service should be paid 
but not exceeding 20 months’ wages in 
the aggregate. (This direction is made 
with the consent of the Advocates of the 
employers); 

(5) That workmen dismissed or dis- 
charged from service for misconduct will 
not be entitled to gratuity if guilty of 
conduct involving acts of violence against 
the management or other employees, or 
riotous or disorderly behaviour in or near 
the place of employment; 

(6) No modification need be made with 
regard to Badli workmen; 

(7) The award needs no modification 
with regard to the date of operation of 
the award; and 

(8) The workmen of the D. C. M. and 
S. B. M. who commenced service and con- 
tinued to serve till January 1, 1964, and 
thereafter \vill be entitled to elect at the 
time when gratuity becomes due to claim 
gratuity either on the scheme in force 
under Employees Benefit Fimd Trust of 
the employers or under this award. 

We have made some incidental changes' 
to streamline the scheme. 

44. On the view we have taken of the 
schemes, Annexure ‘A’ relating to the 
D. C. M. and S. B. M. of the award will 
be modified in the following respects: 

45. In clause 1 (a) instead of “12 days’ 
wages”, the expression "20 days’ wages” 
will be substituted. 

46. In clause 1 (b) for the expression 
“15 days’ wages”, the expression "1 
month’s wages” will be substituted. 

47. In pro^'^so (ii) to clause 1 for the 

expression “15 months’ wages”, tlie ex- 
pression “20 months’ wages” vnll be sub- 
stituted. „ 

4S. In clause 2 for the expression 15 
days’ wages”, the expression “1 month’s 
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wages" will be substlhilcd; and for 
erpression '15 years’ smicc", “10 years • 
service" will bo substituted. 

^9. In Ujc proviso to clause 2 for the 
crpression "13 months’ wages uie ex- 
pression "20 months’ wages" will be sub- 
itilutcd , . » 

50. In clause 3 in the proviso for too 

expression "15 monllis’ wages", the a- 
pressloa "20 monllis' wages" will be sub- 
stituted. _ , , 

51. Clause 3 will be followed by an 

Explanation: ^ 

"Explanation. — The csniesslon mis- 
conduct" means acts involving xnolcnco 
against the management or other em- 
ployees or riotous or disorderly beha- 
viour in or near the place of employ- 
ment 

the workman Is guilty of con- 
duct wliiclj Involves the management In 
financial loss, tlac loss occasioned may bo 
deducted from the gratuity payable." 

51 In clause 4 the words "plus tho 
dearness allowance" will bo omitted. 

51 TIjo remaining clauses will stand 
wmfTectcd except Uiat for tlio words, 
'wlllifn six montlis from Uie date of pub- 
lication of tliis Award" tho words 'wilb- 
in sis months from the date of this Judg- 
mcnl" will be substituted, 

5(. Annexure TJ' relating to tho B. C. 
M. end A. T. M. will bo monied In tho 
following respects. 

53. In clause 1 (a) for the expresslod 
"one^fourtlj month's wages", the exxwes- 
Sion "IS days wages" will be substituted; 

^ 51 In clause ^1 (b) for tho expression 
"onc-thinl raonlli’s wages" the expression 
"21 days' wages" wHl be substituted. 

57. In the proviso for tho expression 
12 montlis wages", the expression "20 
months wages^ will be luhsUtuted. 

5^ In clause 2 for tho words T5 
years »m1re . the expression "10 years' 
service will be substituted. 

59. In 3 In llj- proviso for tho 
MprcTsion 12 months’ wages", the cx- 
pt^vlan J) inonths’ wagm" will be sub- 
ttjtu.eu and It srill be followed by the 
Ltrlmattmj cf "misconduct* os fa An- 
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AIR 1970 SUPREME COURT fHO 
(V 57 C 193) 

(From: (1) Calcutta (2) Bombay)* 

I. a SIIAII, V. RAMASWAMI, G. K. 

MITTER, K. S. IIEGDE AND 
A. N. GROVER, JJ. 

(1) In Cr. Appeal No. 27 of 10<37i 
Ramesh Chandra Mehta, Apjvellant v. 
Ibo Stale of West Bengal, Respondent; 

(2) In Cr. Appeal No. 43 of 19CS: Datta- 
traya Waman Chitnls, Appellant v. 11. R. 
Siyam, Assistant Collector of Customs, 
Bombay & another, Bcspondcnls; In Cr. 
Appeal No. 40 of 19CS: Dady Adavjl 
Fatakia. Appellant v. K. K. Ganguli, 
Asstt. Collector of Customs, Bombay and 
another. Respondents; In Cr. Appeal No. 
47 of 106S. Punamchand Ramlallji Appel- 
lant V. R. R. Comes, Assistant Collector 
of Customs, Bombay and another, Respon- 
dents. 

Criminal Appeals Nos. 27 of 1907, 43, 
40 and 47 of lOGS, D/- 18-ia-19&3. 

(A) Sea Customs Act (187S), See. 171A 
— Statement under — • AdmlssIbHIIy must 
be adjudged in the light of taint ntlach* 
ing thereto at the b’roe of statement. 

The admissibility of statements record- 
ed by a Customs Officer under See. 171A 
of Uio Sea Customs Act, 1878, depends 
upon Ujo deteimination of tlie oucstJon 
whether tho statements when maao were 
InadmlssIbJo under Section 23 of the Evi- 
dence Act, and Article 20 (3) of tlio Con- 
stitub'on. Even after tho repeal of tlio 
Sea Customs Act, admissibility of llie 
statement made ia a complaint made 
before a Magistrate for contravention of 
tho provision of that Act must bo 
adjudged fa tiio light of tho taint, 
If any, attaching thereto when tho 
statement was m.vde. It will not bo 
correct to say that Uie statements must bo 
deemed by virtue of Section IGO of tho 
Customs Act 52 of 1902 to bo recorded 
under tho provisions of that Act and that 
tlicir admissibility may bo adjudged fa 
the light of that Act alone. (I’.ara 4) 
m) Erldencc Act (1S72), Section 23 — 
rolice Omccr wjjo 1* — Officer of Cuv 
toms h not police officer. 

A Customs Officer is not a member of 
ae police force. He It cot cn trustcrl with 

•(Ti) Crl Revn. No. 231 of 19G3 DA &• 
0-I9C0 {Can. (2) ^ nevus. No, 

4f7 and 47j of 10C7, D/. 14-11-10^ £>. 

and O-U-IOot/ rerpectivSy - 

c;a:n’/f-d3/«/diiz/a ‘ 
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the dufy to maintain law and order. He 
is entrusted with power which specifically 
relates to the collection of customs duties 
and prevention of smuggling. The test 
for determining whether an oflScer of cus- 
toms is to be deemed a police officer is 
whether he is invested with all the powers 
of a police officer qua investigation of an 
offence, including the power to submit 
a report under Section 173 of fte Code 
of Criminal Procedure. A Customs Offi- 
cer exercising power to make an enquiry 
cannot submit a report under Section 173 
of the Code of Criminal Procedme. AIR 
1962 SC 276 & AIR 1966 SC 1746 & 1968 
SCD 385, Rel. on; AIR 1964 SC 828, 
Dist. (Paras 5, 10) 

(C) Constitution of India, Article 20 (3) 
“Accused of any offence” — Person 
against whom enquiry is held imder Sec- 
tion 171A Sea Customs Act (1878) is not 
a person accused of any offence — AIR 
1956 Cal 253 and AIR 1958 Cal 682, Over- 
ruled. 

By Article 20 (3) of the Constitution a 
pers.on who is accused of any offence 
may not be compelled to be a witness 
against himself. The guarantee is, it is 
true, not restricted to statements made in 
the witness box. But in order that the 
guarantee against testimonial compulsion 
incorporated in Article 20 (3) may be 
claimed by a person it has to be esta- 
blished that when he made the statement 
sought to be tendered in evidence against 
him, he was a person accused of an 
offence. Normally a person stands in the 
character of an accused when a First In- 
. formation Report is lodged against him in 
respect of an offence Before an Officer 
competent to investigate it, or when a 
complaint is made relating to the com- 
mission of an offence before a Magistrate 
competent ■ to try or send to another 
Magistrate for trying the offence. Where 
a Customs Officer arrests a person and 
informs that person of the grounds of his 
arrest, which he is bound to do under 
Article 22 (1) of the Constitution for the 
purposes of holding an enquiry into the 
mfringement of the provisions of the Sea 
Customs Act which he has reason to be- 
lieve has taken place, there is no formal 
accusation of an offence. In the case of 
M offence by infringement of the Sea 
Customs Act and punishable at the trial 
before a Magistrate there is an accusa- 
tion when a complaint is lodged by an 
officer competent in that, behalf before 
the Magistrate. Hence a person against 
^hom an enquiry is made by the Cus- 


toms Officer under the Sea Customs Act 
is not a person accused of an offence and 
the evidence, if any, collected by exam- 
ining him imder Section 171A of the Sea 
Customs Act is not inadmissible. Case 
Law discussed; AIR 1956 Cal 253 & AIR 
1958 Cal 682, Overruled; AIR 1967 Mad 
263 & AIR 1965 Bom 195, Approved. 

(Paras 11, 14) 

Cp) Evidence Act (1872), S, 25 — 
Pohce Officer — Customs Officer acting 
under Customs Act of 1962 — Not a 
police officer. 

The Customs Officer under Section 104 
(3) is, it is true, invested with the powers 
of an officer-in-charge of a police station 
for the purpose of releasing any person 
on bail or otherwise. The expression "or 
othervuse” however does not confer upon 
him the power to lodge a report before 
a Magistrate imder S^ection 173 of the 
Code of Criminal Procedure. Power to 
grant bail, power -to collect evidence, and 
power to search premises or conveyances 
without recourse to a Magistrate do not 
inake him an officer-in-charge of a police 
station. Powers are conferred upon him 
primarily for collection of duty and pre- 
vention of smuggling. He is for aU pur- 
poses an officer of the revenue. Thus a 
Customs Officer is, under tire Act of 1962, 
not a police officer within the meaning of 
Section 25 of the Evidence Act and the 
statements made before him by a person 
who is arrested or against whom an in- 
quiry is made are not covered by Sec- 
tion 25 of the Evidence Act. Cr. A. 27 
of 1967, D/- 18-10-1968 (SC) & AIR 1966 
SC 1746, Rel. on, (Paras 24, 25) 


(E) Constitution of India, Article 20 (3) 
— “Accused of any offence” — Statement 
nade under Sections 107 and 108 of Cus- 
:oms Act (1962) — Statement not by per- 
son accused of any offence. 

Section 104 (1) of the Customs Act 1962 
mly prescribes the conditions in wffich 
he power of arrest may be exercised, 
rhe Officer must have reason to believe 
hat a person has been guffty of an of- 
'ence punishable under Section 135; other- 
vise he c ann ot arrest such person. But 
jy informing such person of the ground^ 
>f his arrest the Customs Officer does no 
brmally accuse him with the 
ff an kence. Even under £ 

1962 a formal accusation ^ 
ieemed to be made ^vhen a 
nade before Magistote 
he person guilty of “e 

Sections 182, 133, Sections 107 

^y statement made unu 
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and 108 of the Customs Act by a person 
against whom an enquiry is made by a 
Customs Officer is not a statement made 
by a person accused of an offence. 

(Pam 28. 27) 
Cases Referred: Chronological Paras 
(1967) Criminal App. Nos. 52 and 
104 of 1963. D/- 12-12-1967= 

1968 SCD 383. P. Shantar LaH 
V. Asst Collector of Customs 
Madras 0 

(1967) AIR 1967 Mad 263 (V &4)= 

1967 Cri LJ 1007, Collector of 
Customs. Madras v. Kotumal 
Bhirumal Pihlajani 17 

(1966) AIR 1966 SC 1746 (V 53)= 

1960^ SCR 698= 1966 Cri LJ 
1333, Badku Joti Sawant v. State 
of Mysore 8» C5 

(1963) AIR 1963 Bom 193 (V 52)= 

67 Bom LR 317= 1963 (2) Cri 
LJ 616, Laxman Padma Bhagat 
V. Slate 17 

(1964) AIR 1964 SC 828 (V Sl)= 

1984-2 SCR 752= 1904 (1) Cri 
LJ 703, Raja Ram Jais%val v. 

State of Bihar 7, 8 

(1963) Cri As. Nos. 131 and 132 of 
1981, DA 20-9-1963 (SC;, Bhaga- 
wandas Coetika v. Union of India 15 

(1962) AIR 1962 SC 276 (V 49)= 

1962-3 SCR 338= 1962 (1) Cri 
LJ 212, State of Punjab v. Bar- 
kat Ram 8 

(1961) AIR 1961 SC 29 (V 48)= 

1961- 1 SCR 417, Raja Narayan 

Lai Bansilal v. Maneck Phiroz 
^^istry 13, 14 

(1961) AIR 1961 SC 1803 (V 48)= 

1962- 3 SCR 10= 1961 (2) Cri LJ 

^6, State of Bombay v. Katm 

Kalu Oghad 11, 13, 14 

(1938) AIR 1938 Cal 682 (V 45)= 

19M Cri LJ 1469, Collector of 
Customs V. Calcutta Motor Cyde 
and Co. 16 

(1956) AIR 1956 Cal 253 (V 43)= 

60 Cal ^VN 67, Calcutta Motor 
and Cycle Co. v. Collector of 
Customs 10 

(1954) AIR 1954 SC 300 fV 41)= 

1954 SCR lCrn= 1954 Cri LJ 865. 

M. P. Sharma v. Satishchand 12, 14 

(1933) AIR 1933 SC 825 (V 40)= 

1933 SCR 730= 1953 Cri LJ 1432, 
Maqbool Hussain v. Stale of 
Bombay U 

(In Cr. A. No. 27 of 1967) 

Mr. B. C. Misra, Sr. Advocate (Kir. P- 
K. Ghosh/ Advocate, for Mr. P. K, Cba- 
kravarty, ’Advocate wth him), for Appd- 
lant; Mr.'C- K. Dapblaiy, Attomey-Gene- 


of W. B. (Shah J.) A.LR. 

ral for India, and Mr. B. Sen, Sr. Adi^ 
cate (Mr. G. S. Chatlerjee, Advocate vridi 
them), for Respondents. 

(In Cr. A. No. 43 of 1968) 

Mr. K. Rajendra Chaudhuri, Advocate 
for Appellant; Mr. B. Sen, Sr. Advocate, 
(Mr. S. P. Nayar, Advocate, vvith him), for 
R^pondents. 

(In Cr. A. No- 46 of 1968) 

Mr. A, K. Sen, Sr, Advocate (M/s. 
Poms A. Mehta and Janendra Lai Advo- 
cates and \!/s. j. R, Gagrat and B. R- 
Agar%vala, Advocates of M/s. Gagrat and 
Co. with him), for Appellant; Mr. B. Sen, 
Sr. Advocate (M/s. A. P. Gandhi, R. N. 
Sa<dithey, S. P. Nayar and B. D. Sharma, 
Advocates, with him), for Respondents. 

(In Cr. A. No. 47 of 1968) 

Mr. A. S. R. Chari, Sr. Advocate (M/s. 
B. M. Patel and M. V. Gos>vami, Advo- 
cates, with him), for Appellant; Mr. B. 
Sen, Sr. Advocate M/s. A. P. Gandhi, 
R. N. Sachlhey and S. P. Nayar Advocates 
with him), for Respondents. 

The following Judgment of the Court 
was delivered by 

SHAH, J,:— The Assistant Collector of 
Customs filed a complaint against Ramesh 
Chandra Mehta and four others in the 
Court of the Addition^ District Magls* 
(rate, 24 Pargonas, charing them with 
oSeoces under Section 120B Indian Penal 
Code read with Section 167 (81) of the 
Sea Customs Act, 1878, Section 5 of the 
Import and Export Control Act, 1947, 
and for specific offences committed in 
pursuance of the conspiracy. It was the 
case of the complainant that when Mehta 
was searched on December 13. 1902, 
at the Dura Dum Airport, C^cutta, 
diamonds and jmvellery worth Rupees 
1,91,000/- were found on his person and 
currency notes of Rs. 27,000/- were 
found in a suit-case svith him and that 
pursuant to a statement made by Kfehta 
diamonds, pearls and jewellery of the 
^ue of Rs. 2,61300/- and correspon- 
d^ce, telegrams and cables bearing upon 
the conspiracy to smuggle gold, precious 
stones etc., into India from foreign coun- 
tries u’cre recovered from different places. 

2. The complainant tendered in evi- 
dence at the trial certain ct^essional 
^teraents which he claimed were made 
before the Customs Authorities in an en- 
quiry under Section I71-A of the Sea 
Customs Art, 1878, by hiehta and the 
other persons accused. Counsel for the 
accused objected to the admissibility of 
thrt evidence but the obj’ection was over- 
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ruled by the Trial Magistrate. The High 
Court of Calcutta rejected a petition in- 
voking their revision^ jurisdiction against 
die order of the Trial Magistrate. With 
special leave, Mehta has appealed to this 
Court. 

3. Counsel for Mehta urged three con- 
tentions in support of the appeal: 

(1) diat the statements tendered in evi- 
dence by the Customs Officer must be 
deemed by virtue of Section 160 of the 
Customs Act 52 of 1962 to be recorded 
under the provisions of that Act and tlieir 
admissibility may be adjudged in the light 
of that Act alone; 

(2) that an Officer of Customs is a 
“police officer” within the meaning of 
Section 25 of the Indian Evidence Act, 
1872, and a confessional statement made 
before him is inadmissible in evidence at 
the trial of the appellant and his co-ac- 
cused; 

(3) that the statements made before the 
Customs Officer were otherwise inadmis- 
sible, because Mehta and others being 
persons accused of an offence were com- 
pelled by the provisions of Section 171-A 
of the Sea Customs Act, 1878, to be wit- 
nesses against, themselves within the 
meaning of Article 20 (3) of the Consti- 
tution. 

4. By Section 160 (1) of Act 52 of 
1962 read with the Schedule to that Act, 
the Sea Customs Act 8 of 1878 was re- 
pealed. By sub-section (3) of Section 160 
it is provided: 

“Notwithstanding the repeal of any 
enactment by this section, — 

(a) any notification, rule, regulation, 
order or notice issued or any appointment 
or declaration made or any licence, per- 
mission or exemption granted or any as- 
sessment made, confiscation adjudged or 
any duty levied or any penalty or fine 
imposed or any forfeiture, cancellation or 
discharge of any bond ordered or any 
other thing done or any “otlier action 
taken under any repealed enactment 
shall, so far as it is not inconsistent with 
the provisions of this Act, be deemed to 
have been done or taken under the cor- 
responding provision of this Act; 

(b) . X .X X X X.” 

But tlie adrnissibility , of statements re- 
corded by a Customs Officer under Sec- 
tion 171-A of the Sea Customs Act 1878, 
depends upon tlie determination of the 
question whether tliC' staternents when 
made were inadmissible under Section 25 
of the Evidence Act, and Article 20 (3) 
of the Constitution. Even after the re- 
peal of the Sea Customs Act, admissibi- 


lity of the statement made in a complaint 
made before a Magistrate for contraven- 
tion of the provision of that Act must be 
adjudged in the light of the taint, if any, 
attaching thereto when tlie statement was 
made. The first contention must, there- 
fore, fail. 

5. Section 25 of the Indian Evidence 
Act, 1872, enacts that “No confession 
made to a police officer shall be proved 
as against a person accused of any of- 
fence. The broad ground for declaring 
confessions made to a police-officer inad- 
missible is to avoid the danger of admit- 
ting false confessional statements ob- 
tained by coercion, torture or ill-treat- 
ment. But a Customs Officer is not a 
member of the police force. He is not 
entrusted with the duty to maintain law 
and order. He is entrusted with power 
which specifically relates to the collec- 
tion of customs duties and prevention of 
smuggling. There is no warrant for the 
contention raised by counsel for Mehta 
that a Customs Officer is invested in the 
enquiry under the Sea Customs Act with 
all the powers which a police-officer in- 
charge of a police station has under the 
Code of Criminal Procedure. Under the 
Sea Customs Act, a Customs Officer is 
authorised to collect Customs duty to 
prevent smuggling and for ihat purpose 
he is invested with the power to search 
any person on reasonable suspicion (Sec- 
tion 169); to screen or X-ray the body 
of a person for detecting secreted goods 
(Section 170A); to arrest a person against 
whom a reasonable suspicion exists that 
he has been guilty of an offence under 
the Act (Section 173); to obtain a search 
warrant from a Magistrate to search any 
place within the local limits of the juris- 
diction of such Magistrate (Section 172); 
to collect information by summoning per- 
sons to give evidence and produce docu- 
ments (Section 171-A); and to adjudge 
confiscation under Section 182. He may 
exercise these powers for preventing 
smuggling of goods dutiable or pro- 
hibited and for adjudging confiscation of 
those . goods. For collecting evidence 
the Customs Officer is entitled to 
sen^e a summons to produce a docu- 
ment or other thing or to give evi- 
dence, and :the person so summoned is 
bound to attend either in person or by 
an authorized agent, as such officer may 
direct, and the person so summoned is 
bound to state the truth upon any subject 
respecting which lie is e.xamined or 
makes a statement and to produce such 
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documents and other things as may be 
required. The power to arrest, the pow« 
to detain, the power to search or obtain 
a scai^ warrant and the po%ver to collect 
evidence are vested in the Customs Offi- 
cer for mforcing compliance wth the 
provisions of the Sea Customs Act. For 
purpose of Sections 193 and 223 of the 
Indian Penal Code the enciuiry made hy 
a Customs Officer Is a judicial proceed- 
ing. An order made by him is apiieal- 
able to the Chief Customs-authority 
under Section 188 and against that order 
revisional jurisdiction may bo exercised 
by the Chief Customs-authority and also 
by the Central Government at the in- 
stance of any person aggrieved by any 
decision or order passed under the Act. 
The Customs Officer docs not exercise, 
when enquiring into a suspected infringe- 
ment of the Sea Customs Act powers of 
investigation which a jxilicc ofcccr may 
in investigating the commission of an 
offence. He is invested with the power 
to enquire into infringements of the Act 
Primarily for the purpose of adjudicating 
forfeiture and penalty. He has no power 
to investigate an offence triable by fl 
Magistrate, nor has he tlie power to sub- 
mit a report under Section 173 of tho 
Code of Criminal Procedure. Ho can 
only make a complaint in writing before 
a competent Magistrate. 

0. In State of Punjab v. Baricat Ram, 
196M SCR 338= (AIR 1902 SC 270) lliis 
Court held (Subba Rao. J., dissenting) tliat 
a Customs Officer under the Land Cus- 
toms Act 19 of 192-i or under the Sea 
Customs Act 8 of 1878 is not a police 
officer for the purpose of Section 25 of 
tlie Indian Evidence Act, 1872, and that 
conriction of tlie offender on the basis of 
hia to tlws Oixtoms Qfficnx Cor 

offences under Section 167 (8) of the Sea 
Customs Act, 1ST8, and Section 23 (1) of 
the Foreign Exchange Regulation Act, 
1917, is not illcg.al. Raghubar Dayal, J., 
who delivcnsl the majority judgment of 
this Court obscnxd; 

' that the posvers which tho 

police officers enjoy are posvers for tho 
effective prevention and detention of 
crime in order to maintain lasv and order. 

The pmvers of Customs Officers rue 
leallv not for sucli purpose. Their powers 
are for the purpose of checUng the smug- 
gling of goods and the due realisation of 
Oistoms duties and to detennine tl»e 
action to be talcn in the Interests of tte 
revenues of the country by way of coo- 
twatlon of goods on whi^ no duty 


been paid and by imposing penalties and 
fines.'^ 

7. In Raja Ram Taiswal v. Stale of 
Bfliar, 1931-2 SCR 752= (AIR 1931 SC 
828) tho decision in Barkat Ram’s case, 
was distinguished and it was observed 
(Raghubar Dayal, J., dissenting) that the 
expression 'police officer" in Section 23 
of the Evidence Act was not to bo con- 
strued narrowly but in a wide and popu- 
lar sense. The Court in that case held 
that an Excise Inspector or Sub-Inspector 
tinder the Bihar and Orissa Excise Act 2 
of 1915 upon whom all the powers of a 
police officer were conferred is entitled to 
Investigate any offence under the Excise 
Act and to submit a charge-sheet and on 
that account he must be regarded as a 
police officer within the meaning of Sec- 
tion 25 of the Evidence Act. The Couit 
observed that the object enacting Sec- 
tion 25 of the Evidence Act was to eli- 
minate from consideration confessions 
made to an officer who by virtue of his 
position, could extract by force, torture 
or Inducement a confession, and an Excise 
Officer acting under Section 78 (3) of tho 
Bibar and Orissa Exdso Act. 1915, was 
in the same position os an officer In 
diargo of a police station making on in- 
vestigation under Cl>aptcr XIV of tho 
Code of Criminal Procedure, and had tho 
same opportunities of extracting a confes- 
sion from a suspect 

8. In Badku Joti Savant v. State of 

Mysore. I0G3-3 SCR 693= (AIR 1960 SC 
1746) this Court held that the officer em- 
po'vercd under tho Central Excises and 
Salt Act 1 of 1914 and when making en- 
quiries for purposes of tliat Act Invested 
with powers of an officcr-in<harge of a 
jKilicc station investigating a cognizable 
ottcoot, i% a. ’kW.'At, 

meaning of Section 23 of the Indian Evi- 
dence Act, and the statement of an ac- 
cused person recorded by him is not hit 
by ^at section. The Cmrrt In that case 
distinguished the decision in Raja Ram 
Jaiswal’s case, 2931-2 SCR 752= (AIR 
1931 SC 628) and observed that a Central 
Excise Officer was invested sWth powers 
of an officer-fn-chargo of a ixjlicc station 
when investigating a cogniz.vble offence, 
but he had no poss’cr to submit a report 
under Section 173 of the Code of Crimi- 
nal Procedure, and on tlial account he 
was not a police officer within the mean- 
ing of Section 23 of the Evidence Act 

0. In P. Sliankcr Loll v. Assistant Col- 
lector of Customs, Madras, Crt As. Nos. 
52 and 131 of 1963, D/- 12-12-1937= 
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(reported in 1968 SCD 385), Sikri, J., 
delivering the judgment of the Coiu± ob- 
ser\'ed that a confession made before the 
Assistant Collector of Customs was not 
inadmissible under Section 25 of the 
Indian Evidence Act 

10. Counsel for Mehta contended that 
a Customs Officer who has power to de- 
tain, to arrest, to produce the person ar- 
rested before a Ma^trate, and to obtain 
an order for remand and keep him in his 
custody with a view to examine the per- 
son so arrested and other persons to col- 
lect evidence, has opportunities which a 
police officer has of extracting confessions 
from a suspect^ and if the expression 
police officer be not narrowly tmderstood, 
a statement recorded by him of a person 
who is accused of an offence is inadmis- 
sible by virtue of Section 25 of the Indian 
Evidence Act. But the test for determin- 
ing whether an officer of Customs is to 
be deemed a police officer is whether he 
is invested wiih all the powers of a police 
officer qua investigation of an offence, in- 
cluding the power to submit a report 
under Section 173 of the Code of Crimi- 
nal Procedure. It is not claimed that a 
Customs Officer exercising power to make 
an enquiry may submit a report under 
Section 173 of me Code of Criminal Pro- 
cedure. 

11. The remaining contention that a 
erson against, whom an enquiry is made 
y the Customs Officer tmder the Sea 

Customs Act is a person accused of an 
offence and on that accormt he . cannot 
be compelled to be made a witness 
against himself, and the evidence if any 
collected by examining him under Sec- 
tion 171-A of the Sea Customs Act is in- 
admissible has, also no substance. By 
Article 20 (3) of the Constitution a person 
who is accused of any offence may not 
be compelled to be a witness against him- 
self. The guarantee is, it is trae, not res- 
tricted to statements made in the wit- 
ness box. This Court in State of Bom- 
bay V. Kathi Kalu Oghad, 1962-3 SCR 
10= (AIR 1961 SC 1808) observed at p. 
87 (of SCR) = (at p. 1817 of AIR). 

“To be a witness’ means imparting 
knowledge in respect of relevant facts by 
an oral statement or a statement in writ- 
ing, made or given in Court or other- 
wise. 

To be a witness’ in ife ordinary gram- 
matical sense means giwng oral testimony 
in Court. Case law has gone beyond 
this strict literal interpretation of the 
egression which may now bear a wider 
1970 S. C./60 VI G— 10 


meaning, namely, bearing testimony iri 
Court or out of Court by a person ac-i 
cused of an offence, orally or in writing.” 
But in order that the guarantee against 
testmonial compulsion incorporated in 
Article 20 (3) may be claimed by a per- 
son it has to be established that when 
he made the statement sought to be 
tendered in evidence against him, he was 
a person accused of an offence. Under 
Section 171-A of the Sea Customs Act, a 
Customs Officer has power in an' enquiry 
in connection with the smuggling of 
goods to summon any person whose at- 
tendance he considers necessary, to give 
evidence or to produce a document or 
any other thing, and by clause (3) the per- 
son so su mm oned is bound to state the 
truth upon any subject respecting which 
he is examined or makes statements and 
to produce such documents and other 
ttogs as may be required. The expres- 
sion “any person” includes a person who 
fr suspected or believed to be concerned 
in the smuggling of goods. But a person 
jested by a Customs Officer because he 
is found in possession of smuggled goods 
or on suspicion that he is concerned in 
smuggling is noh when called upon by 
the Customs Officer to make a statement 
or to produce a document or thin g, a per- 
son accused of an offence within the 
meaning of Artide 20 (3) of the Constitu- 
tion. The steps taken by the Customs 
Officer are for the purpose of holding an 
inquiry under the Sea Customs Act and 
for adjudging confiscation of goods duti- 
able or prohibited and imposing penal- 
ties. The Customs Officer does not at 
that stage accuse the person suspected 
of infringing the provision of the Sea 
Customs Act with the commission of any 
offence. His primary duty is to prevent 
smuggling and to recover dudes of Cus- 
toms: when collecting evidence in res- 
pect of. smuggling against a person sus- 
pected of infringing die proinsions of tlie 
Sea Customs Acd he is not accusing the 
person of any offence punishable at a 
trial before ■ a Magistrate. In Maqbool 
Hussain v. State of Bombay, 1953 SCR 
730= (AIR 1953 SC 325), the Court held 
that a person against whom an order for 
confiscation of goods had been made in 
proceedings taken by Customs Officer 
under Section 167 of the Sea Customs 
Act and was subsequently prosecuted 
before a Magistrate for offences under 
the Foreign Exchange Regulation Act, 
1947, could not plead the protection of 
Article 20 (2), since he was not “prose- 
cuted” before die Customs authorities. 
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and the order for confiscatica v?aa not a 
“punishmeDt” inflicted by a Court or judi- 
cial tribunal within the meaning of Arti- 
cle 20 (2) of the Constitution and the 
prosecution was not barred. 

12. In M. P. Sliarma v. Satish Chan- 
dra, 1954 SCR 1077= (AIR 1954 SC 300) 
this Court observed that a compelled pro- 
duction of incriminating documents by a 
wnon against whom a First Information 
Report under the Code of Criminal Pro- 
cedure has been made is testimonial com- 
pulsion within the meaning of Artido 20 
(3) of the Constilutioo. But a seardi and 
seizure of a document under the provi- 
sions of Sections 9i and 98 of the Code 
of Criminal Procedure do not amount to 
compelled production thereof within the 
meaning of Article 20 (3). It was ob- 
served by Jagannadhadas, J., at p. 1087 
(of SCR)= (at p. 304 of AIR): 

“Broadly stated the guarantee in Arti- 
cle 20 (3) is against “testimonial compul- 
sion’*- X X the protection afford- 
ed to an accused in “so far as It is re- 
lated to the phrase 'to be a witness* is 
not merely in respect of testimonial com- 
pulsion in tto Court room but inay_ well 
extend to compelled testimony previously 
obtained from tiim. It is available there- 
fore to a person against whom a formal 
accusation lekllng to the commission of 
an offence has been levelled which In the 
normal course may result in prosecution.'* 
The Court further observed that the 
guarantee imder Article 20 (3) is avail- 
able to the petitioners against whom a 
First Infonnation Report had been re- 
corded. 

13. In Raja Narayanlal Bansilal v. 
Mancck Phiroi Mlstry, 1901-1 SCR 417= 
(AIR 1001 SC 29) admissibility of a state- 
ment made before an Insx>ector appoint- 
ed by tlio Government of India xmder 
the Indian Companies Act, 1913, to in- 
vestigate llie affairs of a Company and to 
report Uicrcon was canvassed. It was ob- 
served at p. 430 (of SCn)= (at p. ^ of 
AIR); 

“ X X one of tho essential condi- 
tions for invoking the constitutional 
guarantee enshrined in Article 20 (3) is 
that a formal accusation relating to tho 
commission of an offence, which wo^d 
normally lead to his prosecution, must 
have been levelled against the party who 
is being compelled to give evidence 
against him.” 

Sinlia, C. J., six?aking for tlie majority of 
the Court in Kalhl Kalti Oghads case, 
10= (Ain 1901 SC ISOS) stat- 


"To bring the statement in question - 
within the prohibition of Article 20 (3)» 
tho person accused must have stood in 
the ^aracter of an accused person at the 
time he had made tho statement. It is 
not enou^ that he should become an 
accused, any time after the statement has 
been jnade'\ 

14. In the two earlier cases M. R. 
Sharma’s case, 1954 SCR 1077= (AIR 
1954 SC 300) and Raia Narayanlal Bansf- 
Jal*s case, 1901-1 SCR 417= (AIR 1901 
SC 29) this Court in describing a person 
accused used the expression "against 
whom a formal accusation had been 
made* and in Kathi Kalu Oghad’s case, 
1902-3 SCR 10= (AIR 1901 SC 1808) this 
Court used the expression “the person ao 
cused must have stood in the character 
of an accused person*. Counsel for 
Mehta urged that the earlier authorities 
were superseded in Kathi Kalu Oghad’s 
case, 19024J SCR 10= (AIR 1901 SC 
1808) and it was rrded mat a statement 
made by a person standing in the cha- 
racter of a person accused of an ofFcnco 
is inadmissible by virtue of Article 20 (3) 
of the Constitution. But tho Court in 
Kathi Kalu Oghad’s cose, I062-B SCR 
10= (AIR lOOl SC 1808) has not set out 
a different test for determining the stage 
when a person may bo said to bo accus- 
ed of an offence. In Kalhl lirlu Ochad’s 
case, 1002-3 SCR 10= (AIR 1901 SC 
1808) the Court merely set out the prin- 
ciples in the light of tlie effect of a for- 
mal accusation on a person, viz., that ho 
stands in the character of an accused 
person at the time when he makes the 
statement Normally a person stands in 
the djaracter of an accused when a First 
Information Report is lodged against him 
in respect of an offence before an Officer 
comprtent to investigate it, or when a 
complaint is made relating to the com- 
mission of an offence before a Magistrate 
competent to try or send • to another 
Magistrate for trial of the offence. Where 
® Customs Officer arrests a person and 
informs that person of tho grounds of 
hb arrest, (which he Is bound to do under 
Article 22 (1) of the Constitution) for tho 
P*uposes of holding an enquiry into tho 
infringement of the provisions of the Sea 
Customs Act which he has reason to be- 
lieve has taken place, there Is no formd 
accusation of an offence. In tho case of 
an offence by infringement of the Sea 
Ciutoms Act and punishable at tho bid 
t^ore a Magistrate there b an accusa- 
tion when a complaint is lodged by ss 
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officer competent in that behalf before the 
Magistrate, 

15. The decision of this Court in 
Bhagwandas Goenlca v. Union of 
India, Cri. As, Nos. l31 and 132 of 1961, 
D/- 20-9-1963 (SC) lays down no principle 
inconsistent with the view we have ex- 
pressed. In Bhagw^andas Goenka’s case, 
Cri. As. Nos. 131 and 132 of 1961, D/- 
20-9-1963 (SC) the appellant was charged 
with using a sum of 4000 dollars borrow- 
ed by him when he was on a visit to the 
United States of America and with de- 
positing cheques of the value of 500 dol- 
lars with a foreign bank in which he had 
an account, and thereby infringing Sec- 
tions 4 (1) & (3) read with Section 23 
of the Foreign Exchange Regulation Act 
7 of 1947. At the trim before a Magis- 
trate the appellant contended that the in- 
formation demanded and obtained from 
him on September 19, 1952 and May 14, 
1953 by the Resen^e Bank of India under 
Section 19 of the Foreign Exchange Re- 
gulation Act with respect to the two sums 
was inadmissible. This Court negatived 
the contention observing that no imorma- 
tion was collected from the accused after 
July 4, 1955, when he was asked to show 
cause by tire Reserve Bank why he should 
not be prosecuted for contravention of 
the various provisions of the Act mth 
respect to the two sums. The Court ob- 
served; 

“The information collected under Sec- 
tion 19 is for the purpose of seeing whe- 
ther a prosecution should be launched or 
not. At that stage when information is 
being collected there is no accusation 
against the person from whom informa- 
tion is being collected. It may be that 
after the information has been collected 
the Central Government or the Reserve 
Bank may come to the conclusion that 
there is no case for prosecution and the 
person concerned may never be accused. 
It cannot therefore be predicated that the 
person from whom information is being 
collected rmder Section 19 is necessarily 
in the position of an accused. The ques- 
tion whether he should be made an ac- 
cused is generally decided after the in- 
formation is collected and it is when a 
show cause notice is issued, as was done 
in tliis case on July 4, 1955, that it can 
be said that a formal accusation has been 
made against the person concerned. We 
are therefore of the opinion that the ap- 
pellant is not entitled to the protection 
of Article 20 (3) wdth respect to the infor- 
mation that might have been collected 


from him imder Section 19 before July 4, 
1955.” 

Under Section 19 of the Foreign Ex- 
change Regulation Act, 1947, it is open 
to the Central Government or the 
Reserve Bank of India, if it considers 
necessary or expedient, to obtain and exa- 
mine any information, book or other 
document in the possession of any per- 
son or which in the opinion of the Cen- 
tral Government or the Reserve Bank it 
is possible for such person to obtain and 
furnish, by order in writing, to re- 
quire any such person to furm’sh, 
or obtain and furnish, to the Cen- 
tral Government or the Reserve Bank or 
any person specified in the order \vith 
such information, book or other document. 
The information which was asked for and 
obtained in Bhagwandas Goenka’s case, 
Cri. As. Nos. 131 and 132 of 1961, D/- 
20-9-1963 (SC) under Section 19 of the 
Foreign Exchange Regulation Act was 
not held to be information obtained in 
violation of Article 20 (3) of the Consti- 
tution for the accusation in the view of 
the Court was made against the appellant 
for the first time on July 4, 1955, wffien 
the Reserve Bank of India called for an 
explanation of the appellant why he 
should not be prosecuted for confa-aven- 
tion of the various prowsions of tlie 
Foreign Exchange Regulation Act. Under 
the proviso to Section 23 (3) of that Act 
it is enacted that 

“where any such offence is the contra- 
vention of any of the provisions of this 
Act or any rule, direction or order made 
thereunder which prohibits the doing of 
an act without permission no such com- 
plaint shall be made unless the person ac- 
cused of the offence has been mven an 
opportunity of showing that he had such 
permission.” 

In the light of the proviso the Court as- 
sumed that when an authority which is 
statutorily authorised and bound to call 
for an explanation before a complaint is 
filed, serves a formal notice calling for 
explanation, a formal accusation may be 
deemed to be made. But that is not the 
position in the present case. 

16. In our judgment the view express- 
ed by Sinha, J., in Calcutta Motor and 
Cycle Co. v. Collector of Customs, AIR 
1956 Cal 253 that a proceeding under 
Section 171-A of the Sea Custorns Act, 
1878, being preliminary to a criminal trial 
any statement procured would be inad- 
missible imder Article 20_ (3) there being 
a formal accusation relating to the com- 
mission of an offence ivithin the normal 
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course may result in prosecution, is wA 
correct, pinion of the Court recorded 
in appeal mm Uiat judgment in ColIe(> 
tor of Customs v. Calcutta Motor and 
Cycle Co., AIR 1958 Cal 682 in which 
Chafcravartti, C. J., observed that the pro- 
tection of Article 20 (3) avails even wheto 
a person is not formally accused or 
barged is inconsistent with the judg- 
ments of this Court already referred, 
cannot also be accepted as correct. 

17. The views expressed by the Mad- 
ras High Court in Collector of Customs, 
^^ad^as v. Kotumal Bhirumal Pihlajani, 
AIR 1907 Mad 263 (ra) at p. 275 that; 

“ the bar under Article 20 (3) of 

the Constitution will not be available to 
the statements in the case, since it is not 
in dispute that they have been recorded 
only during an' investigation undertakaa 
by the Customs Officer under Sections 107 
and 108 of the Customs Act of 1052 and 
at a time when the deponents did not 
stand in tho position ot accused in the 
light of the print^les stated in tho deci- 
sions cited aoove**^ 

and by the Bombay High Court in Lai- 
man Padma Bhagat v. State, 67 Bom LR 
317* (AIR 1965 Bom 195) that a person 
e.ramined under Section 171-A of the Sea 
Customs Act, 1873. does not stand in the 
character of an accused inasmudi 

as there is no fotmal accusation made 
against him by any person at that time 
are, in our judgment, substantially cor- 
rect. 

18. We therefore, agree with tho High 
Court that the statements made by Mehta 
and the other persons accused before the 
Additional District Magistrate, 24 Parga- 
nas, were not inadmissible in evidence 
because of the protection granted under 
Article 20 (!B of Constitution. 

Criminal Appeal No. 45 of 1068 

19. On 6-3-19^, six parcels containing 
watches were seized by the Customs au- 
thorities at Santa Cruz Airport; Bombay. 
The Customs authorities recorded state- 
ments of the appellant Chitnis and at- 
tached certain documents kom him. 
Thereafter the Customs authorities Bled a 
complaint against Chitnis and thirteen 
others for offences -troder Section l^B. 
Indian Penal Code read with Section 167 
(81) of the Sea Customs Act, and Set>- 
tion 133 of the Customs Act, 1962 read 
with Section 109, Indian Penal Code al- 
leging that between August 15, 1952 and 
January 28, 1963, and between Febtuaury 
5, 19C3 and March 6, 1963, the offenders 
had iini»rted watdies and had on that 
account committed offences under Se<^ 
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tion 120-B, Indian Pend Code read with 
Section 167 (81) of Sea Customs Act, and 
Section 120, Indian Penal Code read 
with Section 135 of the Customs Act, 
1962, read with Section 109, Indian Penal 
Code respectively. At the trial the prose- 
cutor tendered in evidence certain state- 
ments made before tho Customs autho- 
rities by the accused. The Advocate jFor 
the accused objected to the admissibility 
of those statements. Tho Trial Magis- 
trate tejectwi the contention and in a 
revision application fUed before the Hi^ 
Court of Bombay the order passed by the 
Presidency Magistrate was coofinned. 

Criminal Appeal No. 46 of 1968 

20. Dady An^'i Fatakia was arrested 
on December 26, 19W. At that time he 
was foimd in possession of 540 watdies. 
He was served with a summons imder 
Section 108 of tho Customs Act, 1962, 
and he made a statement before a Cus- 
toms Officer. Thereafter a complaint 
was filed before the Presidency Magis- 
trate, Bombay, against Fatakia for offen- 
ces under Section 135 (a) & (b) of tho 
Customs Act, 1962. At the trial the Pub- 
lic Prosecutor supplied to flie accused 
copies of the statements made by Fata- 
Ido. The accused Fatakia, then applied 
to the Magistrate that the statements if 
tendered in evidence would be inadmis- 
sible because they were inadmissiblo 
tmder Section 25 ot Evidence Act or 
Section 162 of the Code of Criminal Pro- 
cedure or under Attido 20 (3) of the Con- 
stitution. The contentions were negativ^ 
by tho Magistrate and in a revision ap- 
plication to tho Hi^ Coiut die order of 
the Presidency Magistrate was confirmed 

Criminal Appeal No. 47 of 1968 

21, On May 30, 1965, the Customs 
Officers seized 11000 tom of gold from 
a room in the occupation of the appel- 
lant Poonomeband and then recorded his 
Statement after serving him with a sum- 
mons under Section 108 of the Cxistoms 
Act, 1962. A complaint was filed againrt 
the app^ant and two others in the Court 
of Additional Chief R^idency Magis- 
trate, 8lh Court, Bombay, under Sec- 
tion 120-B, L P. Code and Section 135 of 
tiae Customs Act, and Rule 120P (2) (11) 
and (IV) of the Defence of India Rules 
and Rule 128P (2) (TI) and (W) of tho 
Defence of India Rules read with Seo* 
tion 109 L P. Code and Section 135 of 
the Customs Act, 1962 read with Seo* 
tion 109, L P, Code. At the trid evi- 
dence was given by the Superintendent, 
CCTtral Exciso, Marine ana Preventive 
Division, that the persons accused h-'td 
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made certain oral statements in his pre- 
sence admitting their complicity in 
smuggling gold. An application by 
Poonamchand raising the contention that 
the statements were inadmissible under 
Section 25 of the Indian Evidence Act 
and Article 20 (3) of the Constitution was 
rejected on the ground that the applica- 
tion was premature. A revision aplica- 
tion was then filed in the High Court 
and it was heard with the other petitions 
and was rejected. 

22. In the three appeals Nos. 45, 46 
and 47 of 1968 the statements were made 
to or recorded before the Customs Offi- 
cers in an enquiry made under the Cus- 
toms Ac^ 1962. It was urged on behalf 
of the appellants that the statements made 
before the Customs Officers exercising 
power under the Customs Act, 1962 We 
inadmissible at the trial of a person ac- 
cused of an offence imder the Customs 
Act, 1962, because of Section 25 of the 
Evidence Act and Article 20 (3) of the 
Constitution. 

23. The scheme of the Customs Act, 
1962, relating to searches, seizure and 
aixest, and confiscation of goods and con- 
veyances and imposition or penalties may 
be briefly examined. Under Sections 100 
and 101 a Customs Officer has power to 
search any person to whom these sections 
apply if the officer has reason to believe 
that such person has secreted about his 
person, any goods liable to confiscation or 
any documents relating thereto. Section 
104 confers upon the Customs Officer 
power to arrest if he had reason to be- 
lieve that any person in India or within 
the Indian Customs waters has been 
guilty of an offence punishable imder 
Section 135. Every person so arrested 
must be informed or the grounds for such 
arrest Section 105 auffiotises any As^ 
sistant Collector of Customs to search 
any premises if he has reason to believe 
that goods Bable to confiscation, or any 
documents or things which in his opinion 
will be useful for or relevant to any pro- 
ceeding imder the Act are secreted in 
any place, he may authorise any officer 
of Customs to search or may himself 
search for such goods, documents or 
things. Under Section 104 (3) where an 
officer of Customs has arrested any per- 
son under sub-section (1) he shall, for 
the purpose of releasing such person on 
bail or otherwise, have the same powers 
and be subject to the same provisions as 
the officer-in-charge of a police station 
has and is subject to under the Code of 


C rimin al Procedure, 1898. By Section 107 
any officer of customs empowered in that 
behalf by general or special order of the 
Collector of Customs may, during the 
course of any enquiry in connection wi& 
the smuggling of any goods — (a) require 
any person to produce or deliver any 
document or thing relevant to the en- 
quiryj and (b) examine any person ac- 
quainted with the facts and circumstan- 
ces of the case. Section 108 confers upon 
a gazetted officer of customs the powers 
to summon any person whose attendance 
he considers necessary to give evidence 
or to produce a document or any other 
thing in any enquiry which such officer is 
making in connection with the smugging 
of goods. The person so summoned is 
bound to attend and to state the truth 
upon any subject respecting which he is 
examined or make statements and pro- 
duce such documents and other things as 
may be required, and every such inquhy 
shall be deemed to be a judicial proceed- 
ing within tihe meaning of Sections 193 
and 228 of the Indian Penal Code. Sec- 
tion 110 authorises the proper officer to 
seize such goods as he has reason to be- 
lieve are liable to confiscation under the 
Act Sections 111 to 127 deal with con- 
fiscation of goods and conveyances and 
with. imposition of penalties. An appeal 
lies to the appropriate authority at the 
instance of. a person aggrieved by any 
decision or order passed under the Act 
withiQ the time specified under Sec- 
tion 128. Under Section 130 the Central 
Board of Revenue may exercise revisional 
powers in respect of orders passed by the 
Subordinate Customs authorities and Sec- 
tion 131 authorises the Central Govern- 
ment on the application of any person 
aggrieved by certain orders specified 
therem to exercise the power to annul 
or modity such orders. Sections 132 to 
139 deal with offences and prosecution. 
Section 135 provides, insofar as it is mate- 
rial: 

“Without prejudice to any action that 
may be taken under this Act^ if any per- 
son — ■ 

(a) is in relation to any goods in any 
way knowingly concerned in any fraudu- 
lent evasion or attempt at evasion of any 
duty chargeable thereon or of any prohi- 
bition for the time being imposed under 
this Act or any other law for the time 
being in force with respect to such goods, 

or ... 

(b) acquires possession of or 3S_m any 
way concerned in carrying, removing, de- 
positing, harbouring, keeping, concealing. 
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selling or purchasing or in any oflier man- 
ner dejing with any goods which he 
knows or has reason to believe are liable 
to confiscation under Section 111, he shall 
be punishable, — 

ii)xxxxxxxxx 

(ii) X. X X X X r X X X 

Section 137, insofar as it is material, pro- 
vides: 

“(1) No court shall take cognizance of 
any offence xinder Section 132, Sec- 
tion 133, Section 134 or Section 1^, ex- 
cept with the previous sanction of the 
Collector of Customs. 

(2) No court shall take cognizance of 
any offence under Section 130,— 

(a) where the offence is alleged to have 
been committed by an officer of Customs 
not lower in rank than Assistant Collec- 
tor of t^toms except with the previous 
sanction of Central Government; 

(b) xxixxxxx^ 
The Customs Act 52 of 1962 invests the 
Customs Officer with £be power to search 
a person and to arrest him, to search pre- 
mises, to stop anO search conveyances, 
and to examine persons, and also with the 

S ower to summon persons, to give evi- 
eoce and to produce documents and 
(sic) seizuro of coeds, documents and things 
whitffi are liable to confiscation, lie is 
dso invested with the power to release 
a person on bail. He Is entitled to order 
confiscation of smuggled goods and im- 
pose penalty on persons proved to be 
guilty of infringing the provisions of the 
Act. It is implicit in the provisions of 
Section 137 that the proceedings before 
a Magistrate can only be commenced by 
way of a complaint and not on a report 
made by a Customs Officer. 

24. In certain matters the Customs 
Act of 1962 differs from the Sea Customs 
Act of 1878. ■ For instance, under the 
Sea Customs Act search of any place 
could not be made by a Customs Officer 
of his ovra accord: he had to apply for 
and obtain a search warrant from a 
Magistrate. Under Section 105 the 
Customs Act, 1962, it is open to the 
Assistant Collector of Customs himself 
to issue a search warrant. A proper 
officer is also entitled under that Act to 
stop and search conveyances: he is en- 
titled to release a person on bail, and for 
that purpose has the same powers and 
is subject to the same provisions as the 
officer in charge of a police station is. 
But tlrese additional powers wth which 
the Customs Officer is invested under 
the Act of 1962 do not, in our judgment; 
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make him a police officer , wilhm ffie 
meaning of Section 25 of ffie Evidence 
Act He is, it is true, invested with the 
powers of an officer-in-charge of a police 
station for tbe purpose of releasing any 
person on bail or otherwise. Tbe 'ex- 
pression “or otherwise" does not confer 
upon him the power to lodge a report 
before a Magistrate under Section 173 of 
the Code of Criminal Procedure. Power 
to CTant baO, jwwer to collect evidence, 
ana power to search premise or convey- 
ances without recourse to a Magistrate, 
do not make him an officer-in-charge of 
a police station. Proceeding taken by 
him are for Ae purpose of holding an en- 
quiry into suspected cases of smuggling. 
His orders are appealable and are suB- 
ject also to the revisional jurisdiction of 
the Central Board of Revenue and may 
be carried to the Central Government. 
Powers are conferred upon him primarily 
for collection of du^ and prevention of 
smuggling. He is for all purposes an 
officer of the revenue. 

25. For reasons set out fn tbe judg- 
ment in Criminal Appeal No. 27 of 10OT 
and the judgment ox this Court in Badku 
Toti Savant’s case, 19Cft.3 SCT ^8“ (AIR 
1966 SC 1746), we are'ef the view that a 
Customs Officer is under the Act of 1962 
not A police officer within the meaning 
of Section 25 of the Evidence Act and 
the statements made before him by a 
person ,who is arrested or against whom 
an inquiry is made are not covered by 
Section 25 of the Indian Evidence Act 

26. It was strenuously urged th^ 

under Section 104 of the Customs Act 
1962. tbe Customs Officer may arrest a 
person only if he has reason to believe 
that any person in India or die 

Indian Chutoms waters has been guilty 
of an offence punishable under Sec- 
tion 135 and not otherwise and he is 
boimd to inform such person of the 
grounds of his arrest Arrest of the per- 
son who is guilty of the offence punish- 
able under Section 135 and infonnation 
to be given to him amount, it was con- 
tended, to a formal accusation of an of- 
fence and m any case the person who has 
been arrested and who has been inform- 
ed of the nature of the infraction com- 
mitted bv him stands in the character of 
an accused oerson. We are unable to 
agree with that contention. Section 164 
(1) only prescribes the conditions in 
whi<b the power of arrest may be exer- 
cised. The officer must have reason to 
believe that a person has been guilty of 
an offence punishable tmder Section 135, 
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othervidse he cannot arrest such person. 
But by informing such person of the 
grounds of his arrest the Customs Offi- 
cer does not formally accuse him \vith 
the commission of an offence. Arrest 
and detention are only for the puiimse 
of. holding effectively an inquiry under 
Sections 107 and 108 of the Act with a 
view to adjudging confiscation of duti- 
able or prohibited goods and imposing 
penalties. At that stage there is no ques- 
tion of the offender against the Customs 
Act being charged before a Magistrate. 
Ordinarily after adjudging penalty and 
confiscation of goods or without doing 
so, if the Customs Officer forms an opi- 
nion that the offender should be prose- 
cuted he may prefer a complaint in the 
manner provided xmder Section 137 •vuth 
the sanction of the Collector of Customs 
and until a complaint is so filed the 
person against whom an inquiry is com- 
menced under the Customs Act does not 
stand in the character of a person acais- 
ed of an offence under Section 135. 

27. Section 167 of the Sea Customs 
Act, 1878, contained a large number of 
clauses which described different Idnds 
of infractions ■ and different penalties or 
punishments liable to be imposed in res- 
pect of those infractions. Under the 
Customs Act 1962 the Customs Officer is 
authorised to confiscate goods improperly 
imported into India and to impose penal- 
ties in cases contemplated by Sections 112 
and 113. But on ffiat accoimt the basic 
scheme of the Sea Customs Act, 1878, is 
not altered. The Customs Officer even 
under the Act of 1962 continues to remain 
a revenue officer primarily concerned 
with the detection of smuggling and en- 
forcement and levy of proper duties and 
prevention of entry into India of duti- 
able goods ’ without payment of duty arid 
of goods of which the entry is prohibit- 
ed. He does not on that account become 
eilher a police officer, nor does the in- 
formation conveyed by him, when the 
person guilty of an infraction of the law 
is arrested, amount to maldng of an ac- 
cusation of an offence against the person 
so ^ilty of infraction. Even under the 
Act of 1982 a formal accusation can only 
be deemed to be made when a complaint 
is made before a Magistrate competent 
to try the person guilty of the infraction 
under Sections 132, 133, 134 and 135 of. 
the Act. Any statement made imder 
Sections 107 and 108 of the Customs Act 
by a person against whom an enquiry is 
made by a Customs Officer is not a state- 


ment made by a person accused of an' 
offence. 

28, Before parting with the case, we 
must observe that this Court has been 
invited in this group of appeals to con- 
sider the question or admissibility of evi- 
dence before the trial was completed. 
At various stages of ar^ment counsel 
asked us to mffice severm assumptions on 
matters of evidence which were not be- 
fore this Court. In some cases the state- 
ments made by the accused before the 
Customs Officer were tendered in evi- 
dence and were objected to; in other cases 
even before the statements were tender- 
ed in evidence, objections were raised. 
We may also observe that we are not con- 
cerned in these appeals to decide whe- 
ther the statements relied upon were ob- 
tained from persons charged with infrac- 
tion of the provisions of the Customs Act 
by officers having authority over them, by 
inducement, threat or promise having re- 
ference to the inquiry made against them. 
These questions, if raised, have to be de- 
cided at the trial of the appellants. The 
appeals fail and are dismissed. 

Appeals dismissed. 
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AND P. JAGANMOHAN REDDY, JJ. 

Ram Eliipal Bhagat and others. Appel- 
lants V. The State of Bihar, Respondent. 

Criminal Appeal No. 182 of 1966, D/- 
13-11-1969. 

(A) Imports and Exports (Control) Act 
(1947), Section 3 (2) — “All iJie provisions 
of that Act shall have effect accordingly” 
— Not merely Section 19 of Sea Customs 
Act (1878) but all relevant pro^dsions of 
that Act ^vill apply. 

Section 3 (2) of the Imports and Ex- 
ports (Control) Act (1947) enacts that 
goods to which any order xmder sub-seo- 
tion (1) applies shall be deemed to be 
goods of which the import or export has 
been prohibited under Section 19 of the 
Sea Customs Act, 1878 and under second 
limb of Section 3 (2) all the provisions of 
tlie Sea Customs Act (1878) have effect 
accordingly. To accede to tlie contention 
that, under Section 3 (2) only Section 19 
of the Sea Cus toms Act, 1878 will apply 

CN/CN/F657/DHZ/A "" 
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and no other provision of the Sea Cus- 
toms Act, 1878 will be effective or op^ 
rative will be not only to render the 
woitis "and all the pio’^ons of that Act 
shall have effect onl^ otiose but also 
nugatory. (1881) SI Ch D 607 & AIR 
1982 SC 316. ReL on. (Para 18) 

If Section 19 of the Sea Customs Act, 
1878 were repealed then the provisions of 
Sea Customs Act, 1878 wonld not be at- 
tracted. But Section 19 of the Sea Cus- 
toms Act, 1878 has not been repealed 
and is now re-enacted as Section 11 in the 
Customs Act, 1962 and there has been 
corresponding change in the Imports and 
Exports (Control) Act, 1947 by reference 
to the Customs Art, 1962 and Section 11 
thereof. (Para 20) 

(B) Government of India Art (1935), 

Sc^on 92 — Applicability — Section (f2 
ceased to exist after repeal of the Gov- 
ernment of India Art, 1935 by Article 
395 of the Constitution. (Para 22) 

(C) Constitution of India, Fifth Scho- 
didc. Clause 5 (2) (3) — “^lay make regu- 
lations" — Power to make regulations 
embraces power to apply laws. 

The power to make regulations em- 
braces the utmost power to make laws 
and to apply laws. Applying law to an 
area is making regulations which are 
laws. Further the power to apply laws 
is inherent when there is a power to re- 
peal or amend any Act, or any existing 
law applicable to certain arex The 
power to apply laws is really to bring 
into legal effect sections of an Act as 
if fte same Act had been enacted in its 
entirety. Apph’cation of laws is one of 
the recognise forms of legislation. Law 
can be made by referring to a statute 
or by citing a statute or by incoixKrratiDg 
a. cc oe 

in a piece of legislation as the law which 
shall apply. , (Para 22) 

(D) Constitution of India, Fifth Sche- 
dule, Clause 5 (2) — Power to apply laws 
under — Not synonymous with condi- 
tional or delegated legislatiom. 

The Gosemor had full power to make 
regulations which are laws and fust as 
Parh'ament can enact that a piece of legis- 
lation will apply to a partiadar Stat^ 
similarly, the Governor under Paragraph 5 
of the Fifth Schedule can apply specified 
laws to a Scheduled arex BiW 

Regulation 1 of 1951 is an instance of a 
valid piece of legislation emanating Rom 
the legislative authority in its plenitude 
M power and it cannot be said that ffie 
Regulation is crither a piece of delegated 


Ici^slation or a conditional legislation. 

^ara 23) 

(E) Constitution of India, Article 372 — 
Eating Law — Scheduled area — Laws 
in other parts of Lidia would not bo exist* 
Rig Laws. 

Laws whicih were existing law in terri- 
tories other than excluded or^ partially 
excluded areas would not be existing law 
under Article S72 in relation to exclud- 
ed or partially excluded areas. The Land 
Customs Act, 1924 cannot therefore b© 
said to apply to Sanlhal Paiganas as an 
existing Iot. (Para 23) 

(F) Lnports and Exports (Control) Act 
(IW^ Section 3 (2) — Prohibited goods 

— Ooves ore deemed to be prohibited 
goods. 

Cloves are goods tho import of which 
is prohibited by Imports and Exerts 
(Control) AcL 1947 and they are dutiable 
goods by reason of the meaning of cloves 
in column 3, Item No. 0 (3) ot the First 
Schedule to the Tariff Ac^ 1934 having 
been attracted by the Imports Control 
Order, 1955. Cloves being prohibited 
goods within the Imports ana Exports 
(Control) Act, 1947 are deemed to be pro- 
tubited under Section 19 of the Sea Cus- 
toms Act, 1^8. (Para 83) 

(G) Sea Customs Act (1878), Section 0 

— OIBcers appointed under Land Cus- 
toms Act (1924) ore treated as Customs 
Officers. - 

It will appear from the notifications 
No.' 69 Cus. dated 2^^1951 and C. B. R. 
NotiBcalion 1 L Cus. dated 25-1-1958 as 
amended by No. 8 L Cus. dated 17-5- 
. 1958, that under Section 0 of the Sea Cu^ 
toms Act, 1878 Land Customs Officers are 
appointed Officers of Customs. The pro- 
visu^ of the Sea Customs Act 1878 ap- 
ply in Santhal Farganas. Secondly, under 
Vat acAifitsAion •under Vbe Land Customs 
Art all the Officers mentioned therein 
including the Inspectors of the Cratral 
Excise employed on the Central Exdso 
or Customs Preventive Intelligence work 
and attached to the He^quarters are 
Land Customs Officers. The combmed 
effect of both the notifications is that the 
Land Customs Officers and Inreectors of 
Central Excise were Office^ or Customs 
as a result of the application of the Sea 
Customs Act, 1578. (Para 35) 

^ (H) Sea Customs Art (IS78), Seo 
tim 178A — Bmdcn of pro« — In tii© 
absence of special notification under Se^ 
tion_178A roecifying goods to which the 
section applies, the onus of proof under 
flut section carmot be placed on persons 
whose goods are seized for violation of 
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other provisions of the Sea Cfustoms Act, 
'1878. (Para 37) 

Cases Referred; Chronological Paras 
(1962) AIR 1962 SC 816 (V 49)= 

(1962) 3 SCR 786 = 1962 (1) Cii 
XiJ 364 Collector of Customs, 

■ Madras v. Nathella Sampathu 
Chetty 12, 13, 14, 15, 

16, 17, 19 

(1931) AIR 1931 PC 149 (V 18)= 

58 Ind App 259, Secy, of State 
for India in Council v. Hindustan 
Co-operative Insurance Society 
Ltd. 16 

(1886) 31 Ch D 607= 55 LJ Ch 488, 

In re Woods’ Estate 18 

(1885) 10 AC 675= 55 LJPC 28, 

Riel V. The Queen 21 

The Judgment of the Court was deli- 
vered by 

EAT, J.: — This is an appeal by spe- 
cial leave from the judgment of the High 
Court at Patna challenging first the au- 
thority of the Excise Inspectors as Officers 
of Customs, namely, public servants and 
secondly their power to arrest Nazir 
Mian and seize 2 bags of cloves from bis 
possession imder Sections 173 . and 178 
respectively of the Sea Customs Act, 1878. 

2. The facts giving rise to this appeal 
are as follows. On 13 December, 1961, 
Inspectors Uma Shanhar and Bisuddha 
Nand Jha and Constable Bishan Sin^, all 
belonging to the Central Excise Depart- 
ment were on checking patrol duty on 
830 Down Barauni passenger train pro- 
ceeding from Barharwa to Pakur which 
are Railway Stations in Santhal Parga- 
nas in Bihar. The appellant Nazir Mian 
was travelling by Barauni passenger 
train. When the train stopped at Pakur 
the excise staff found Nazir Mian in the 
latrine of one of the compartments of the 
train with two bags of cloves weighing 
about 2 manuds 10 seers. The door of 
the latrine was closed. Inspector Uma 
Shankar pushed the door when it was 
opened from inside. Uma Shankar dis^- 
closed his identity and asked if duty had 
been paid for the cloves. Nazir Mian 
answered in the negative. Inspector Uma 
Shankar thereupon seized the bags and 
arrested Nazir Mian, While this was 
being done, the train started. Shortly 
after the train had started, it stopped at 
a level crossing in consequence of one 
of the persons of the excise staff pulling 
the alarm chain. The excise st^ got 
do^vn with Nazir Mian. The two bags 
of cloves were also brought down. 


Certain persons collected on the spot 
Nazir Mian is alleged to have been rescu- 
ed by other appellants and the bags of 
cloves were taken away. In the scuffle 
that ensued, one of the Inspectors receiv- 
ed simple injuries and the other a griev- 
ous injury. 

3. The three appellants Nazir Mian, 
Ram Eirpal Bhagat and Ganga Dayal 
Shah and two other persons Thaman Mian 
and Ra^unath Prasad Yadav were all 
charged under Sections 147, 149, 833 
and 379 of the Indian Penal Code for 
forming an unlawful assembly in assault- 
ing Inspectors Uma Shankar and B. N. 
Jha and in rescuing accused Nazir Man 
from their lawful custody and in remov- 
ing two bags of seized cloves from their 
possession. The accused persons with the 
exception of Eaghunath Prasad Yadav 
were further charged under Section 332 
of the Indian Pend Code for voluntarily 
causing hurt to Uma Shankar a public 
servant in the discharge of his public 
duties. The accused with the exception 
of Nazir Mian were charged under Sec- 
tion 225 of the Indian Penal Code for in- 
tentionally offering resistance to &e law- 
ful apprehension of accused Nazir Mian. 
Nazir Mian was also charged under Sec- 
tion 7 of the Land Customs A(4 1924 for 
contravention of Section 5 of the said Act 
and also under Section 167, Item 81 of 
the Sea Customs Act, 1878 for contraven- 
tion of Section 19 of the said Act and 
also under , Section 5 of the Imports and 
Exports (Control) Act, 1947 for contraven- 
tion of Section 3 (1) of the Imports Con- 
trol Order, 1955. 

4 At the trial before the Assistant 
Sessions Judge, Dmnka in Santhal Parga- 
nas, Raghimath Prasad Yadav was acquit- 
ted of all the charges and the appellants 
Nazir Mian, Ram Eliipal Bhagat and 
Ganga Dayal Shah along with Jhaman 
Mian w'ere aH convicted under Secs. 147 
and 332 of the Indian Penal Code. Jha- 
man Mian, Ram Eiipal Bhagat and Ganga 
Dayal Shah were also convicted under 
Sections 223 and 333 of the Indian Penal 
Code. Ram Eiipal Bhagat and Nazir 
Mian were also comdcted under Sec- 
tion 379 of tiie Indian Penal Code. The 
said four accused including the three ap- 
pellants were sentenced to several terms 
of imprisonment and the said sentences 
were ordered to run concurrently. 

5, The Assistant _ Sessions Judge, 
Dumka, however, acquitted the appellant 
Nazir Mian of the charges under the Land 
Customs Acti the Sea Customs Act, 1878 
and the Imports and Exports (Control) Act 
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The Assistant Sessions Judge, Dumka held 
that Section 6 of the Imports and Ex- 
ports (Control) Act, 1947 raised a bar of 
tal^g cognizance by any Court except 
upon a complaint in writing made by an 
oiGcer authorised in that behalf by the 
Central Government by general or special 
order and in the absence of any com- 
plaint in writing by the officer concern- 
ed, the Assistant Sessions Judge, Dumka 
found that he had no jurisdiction to take 
cognizance of the offence under this Act 
Tlie Assistant Sessions Judge, Dumka also 
held that Section 187A of the Sea Cus- 
toms Act 1878 laid down that cognizance 
as to offence was to be taken upon a com- 
plaint in writing made by the Chief Cus- 
toms Officer or any other officers of Cus- 
toms not lower in rank than an Assistant 
Collector of Customs authorised in this 
behalf by the Chief Customs OIBcer. The 
Assistant Sessions Judge, Dumka found 
that in the present case there was no 
such complaint, and, therefore, he did not 
take cognizance for the contravention of 
Section 19 of the Sea Customs Act, 1878. 

6. The appellants and Jhaman Mian 
thereafter preferred an appeal to the 
IlijA Court. In the High Court the ap- 
pellant Narir Mian contended that Ins- 
pector Uma Shankar had no poNver to ar- 
rest him and seize the cloves, anl. there- 
fore, the Inspector could not be held to 
have acted in the discharge of his public 
duties. In aid of that contention ft was 
submitted first, that the Imports and Ex- 
jwrts (Control) Act, 1917, the Land Cus- 
toms Act, 192-1, the Sea Customs Act, 
1878 and the Indian Tariff Act, IIKM were 
not extended to Santhal Parganas and 
were not, therefore, applicable. The 
second contention was that doves were 
V/3A, Th/i 

tion was that Section 173 of the Sea Cus- 
toms Act, 1878 had no application,' be- 
cause there was no e\-idenee of reason- 
able suspicion that Nazir Mian was guilty 
of an offence under the Sea Customs Act, 
1878. It was also contended that Inspec- 
tor Uma Shankar was not an officer of 
the Customs. 

7. The High Court came to the con- 
dusion that the Sea Customs Act, 1878 
and tlic Imports and Exports Control Act, 
19 17 applied to the Santhal Parganas 
with tlic result that the import of cloves 
was prohibited; duty was p.ivable on 
clos-es; the Inspectors .were officers of 
Customs witiiin their respective jurisdio- 
and, therefore, they could ezerdse 
power under S. 173 of the Sea Customs 


AcL 1878 and they could seize the goods 
under Section 178 of the Sea Customs 
Act, 1878. The High Court further held 
that under Sec. I78A of tlie Sea Customs 
Act, 1878. the burden was on the appd- 
lant Nazir Miaji to prove that doves seiz- 
ed were not smuggled goods and that the 
appellant Nazir Mian idled to do so. 

8, The High Court held that the ap- 
pellants had been rightly convicted for 
certain offences but the sentences under 
Section 332 of the Indian Penal Code 
against Nazir Mian, Ganga Dayal Shah 
were set o-side to correct an error in the 
judgment of the Assistant Sessions Judge, 
Dumka who at one place convicted all 
the four accused under Section 332 of the 
Indian Penal Code and at another place 
foimd only Jhaman Mian and Ram Kirpal 
Bhagat guilty of the offences under Sec- 
tion 332 of the Indian Penal Code. 

9. Counsel on behalf of the appellante 
contended first, that the Sea Customs 
Act; 1878 did not apply to the place of 
occurrence, and, therefore, the arrest and 
the seizure were unlawful. The second 
contention was that the Land Customs 
Act, 1924 did not apply to the place of 
occurrence, and, therefore, the Inspe^ 
ton were not officen of Customs who 
could Invoke the authority of the Land 
Cmtoms Act, 1924 to arrest and sefze tee 
appellant Nazir Mian. The third conten- 
tion was that the seizure of cloves was 
not authorised by Section 178 of the Sea 
Customs Act. 1878 nor was the arrest au- 
thori$e<I under Section 173 of the Sea 
Customs Act, 1878. The arrest and tee 
seizure under the Sea Customs Act, 1878 
were Impeached as illegal on the ground 
teat tec Sea Customs Act, 1878 did not 
apply to the place of occurrence, narao- 

Pakiir in. Sajot.bal -ji V/haa. 

, TJe fourth contention was that Sec. 178A’ 
of the Sea Customs Act, 1878 could not 
apply, becajjse there was no notification 
to attract the application of the said sec- 
tion. 

10. The first question which falls for 
d^fon is whether the Sea Customs Act; 
1578 applies. In order to appreciate this 
contention it is necessary to refer to the 
statutes by virtue of which the Sea Cus- 
toms Act, 1878 is said to apply to the 
place of occurrence. The Bihar Begul^ 
bon 1 of 1931 enacted that the Import 
and Exports (Control) Act, 19-17 was ap- 
plicable to Santhal Parganas, 

IL The relevant sections under teo 
and Exports (Control) Act; 
1047 in tee irresent case are tee two sub- 
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sections in Section 3 which are as fol- 
lows: — 

"3. Power to prohibit or restrict imports 
and exports. (1) The Central Govern- 
ment may, by order published in the Offi- 
cial Gazette, make provisions for prohi- 
biting, restricting or otherwise control- 
ling in all cases or in spedfied dasses of 
cases, and subject to such exceptions, if 
any, as may be made by or under the 
order — 

(a) the import, export, carriage coast- 
wise or shipment as ships stores of goods 
of any specified description; 

(b) the bringing into any port or place 
in India of goods of any specified des- 
cription intended to be tdcen out of India 
without being removed from the ship or 
conveyance in which they are being car- 
ried. 

(2) All goods to which any order under 
sub-section (1) applies shall be deemed 
to be goods of which the import or export 
has been prohibited under Section 19 of 
the Sea Customs Act, 1878, and all the 
provisions of that Act shall have effect 
accordingly”. 

12. The first contention on behalf of 
the appellants is that sub-section (2) of 
Section 3 of the Imports and Exports 
(Control) Act, 1947 means that only Sec- 
tion 19 of the Sea Customs Act, 1878 is 
applicable and the other sections do not 
apply. The second contention on behalf 
of the appellants that the Bihar Regula- 
tion 1 of 1951 is in excess of the power 
of the Governor contained in the Fifth 
Schedule to the Constitution will be dealt 
wifhi hereinafter. Counsel on behalf of 
the appellants contended that Section 3 
(2) of the Imports and Exports (Control) 
Act, 1947 meant that goods to wb'ch 
sub-section (1) of Section 3 of the Act of 
1947 applied were deemed to be goods of 
which the import or export had been pro- 
hibited under Section 19 of the Sea Cus- 
toms Act, 1878, and, therefore, only Sec- 
tion 19 of that Act was to have effect for 
that restricted purpose. In aid of that 
contention reliance was placed on the 
decision of this Court in The Collector of 
Customs, Madras v. Nathella Sampathu 
Chetty, (1962) 3 SCR 786= (AIR 1962 SC 
316). The question for consideration in 
the Madras Customs case, (1962) 3 SCR 
786= (AIR 1962 SC 316) was whether 
Section 178A of the Sea Customs Act, 
1878 applied. The Collector of Customs 
there seized gold because he was, prima 
facie, of the view that it had been smug- 
ged and notice was issued to the res- 


pondent to show cause why the gold 
should not be confiscated. Import of gold 
was dealt with by Section 8 of the Fore- 
ign Exchange RegulaHon Act, 1947 which 
provided that the Central Government 
might by notification order that no per- 
son except with the general or specik 
permission of the Reserve Bank and on 
payment of prescribed fee bring or send 
into India any gold or silver. Section 23A 
of the Foreign Exchange Regulation Act 
which came into existence in the year 
1952 was as follows: — 

“23A. Without prejudice to the provi- 
sions of Section ^ or to any other pro- 
vision contained in this Act the restric- 
tions imposed by sub-sections (1) and (2) 
of Section 8, sub-section (1) of Section 12 
and clause (a) of sub-section (1) of Sec- 
tion 13 shall be deemed to have been 
imposed under Section 19 of flie Sea Cus- 
toms Acti 1878 and all the provisions of 
that Act shall have effect accordingly, 
except that Section 183 thereof shall 
have effect as if for the word "shall” 
therein the word “may” were substitut- 
ed”. _ 

Section 178A of the Sea Customs Act, 
1878 was introduced into the Act in the 
year 1955. It was, therefore, contended 
that when the Foreign Exchange Regula- 
tion Act, 1947 was enacted the provisions 
of the Sea Customs Act, 1878 were not 
at all attracted, and secondly, when Sec- 
tion 23A was introduced in 1952 as a 
part of the Foreign Exchange Regulation 
Act, 1947 it would have the effect of 
bringing into operation only those sec- 
tions of the Sea Customs Act, 1878 which 
were part of the Sea Customs Act, 1878 
in 1952. 

13. Counsel for the appellants relied 
on the observations at page 834 of the 
Report in the Madras Customs case, (1962) 

3 SCR 786= (AIR 1962 SC 316 at p. 835) 
that 

“the effect of Section 23A is to treat 
the text of the notification by the Central 
Government under Section 8 (1) as if it 
had been issued under Section 19 of the 
Sea Customs Act with the title and the 
recital of the soiurce of power appro- 
priate to it by the creation of legal fic- 
tion”. 

Counsel for the appellants extracted from 
these observations the proposition tliat 
only Section 19 of the Sea Customs Act, 
1878 would be attracted in llie present 
case to make effective the notifications 
under the Imports and Exports Control 
Act, 1947 and the Imports Control Order, 
1955 and no other section of the Sea Cus- 
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t mns Act, 1878 would be attracted. The 
decision of this Court in the Madras 
Customs case, (1962) 3 SCR 786— {AIR 
1962 SC 316) (supra) does not support 
that contention for the obvious reason 
that Section 178A of the Sea Customs 
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Section 23A of the Fordm Exchange 
Regulation Act was enacted in 1952, the 
decision of fte Judicial Committee in 
Secy, of State for India-in-Council v. 
Hindustan Co-operative Insurance So- 
ciety Ltd., 58 Ind Avp 259= (AIR 1931 


Act, 1878 was held to be applicable thcro. PC 149). was referred to bv this Court for 

If only Section 19 of the Sea Customs 

Act, 1878 were attracted for the purpose 
of giving sanction to notifications tmder 
the Foreign Exchange Regulation Act; 

Section 178A of the Sea Customs Ac^ 

1878 could not have been held to be ap- 
plicable in Madras Customs case, (10^) 

3 SCR 788= (AIR 1962 SC 318) (supra). 

14. Further this Court in the Madras 
Customs case, at page 799 of the Report 
(SCR)= (AIR 1962 SC 318 at p. 322) held 
first, that on the law as it stood upto 
1952 before Section 23A of the Foreign 
Exchange Regulation Act was inserted, 
importation of gold in contravention of the 
notification of August; 1948 issued under 
Section 8 (1) of the Foreim Exchange 
Regulation Act would have been an im- 


tho purpose of shoudhg that in the 
dustan Co-operativo Insurance Society 
case, 58 Incf App 259= (AIR 1931 PC 
149) (supra) the Calcutta Improvement 
Trust Act, 1911 referred to the provisions 
of the Land Acquisition Act by enacting 
that “the provisions of the Land Acqui- 
sition Act shall apply as if they were 
herein re-enacted* to mean Aat the Cal- 
cutta Improvement Trust Act; 1911 fa; 
adopting the provisions of the Land Ao- 
quisition Act aid not intend to bind them- 
selves to any future additions which 
mi^t be made to the Land Acquisition 
Act. Tho other consideration which 
weired with the Judidal Committee was 
that the Calcutta Improvement Trust Act 
did nothing more than incorporate cer- 


negoiation act wouiq nave oeen an im- kZ. a 

portaHon contrary to Section 19 of the “2^ 

Sea Customs Act, with the tesull that any ft 

penon coacemed in the act of Importa- SLfS'P'S 


person — .. 

tion would have been liable to the penal- 
ties specified fa the third column of Sec- 
tion 167 (8) of the Sea Customs Act and 
imported gold would have been liable to 
coofiseatioa imder the opening words of 
that column. This conclusion indicates 
that a restriction on the import of gold 
by a notification under the Foreign Ex- 
change Regulation Act would be a pio- 
hibitioD or restriction on importation or 
exportation of gold under Section 19 of 
the Sea Customs Act, 1878 which occurs 
in Chapter IV of the Sea Customs Act, 
1878. 

15. The other conclnsloa. of this'Coutt 
in the Madras Customs case, (1962) 3 SCTl 
786= (AIR 1962 SC 310) (supra) was that 
tiiough Section 178A of the Sea Customs 
Act, 1878 was introduced in the year 1955, 
Section 23A of the Foreign Exchange 
Regulation Art, 1947 whi^ came into 
existence in 1952 would be operative to 
introduce the subsequent amendments of 
the Sea Customs Act, 1OT8 fa dealing 


out for Itself at Itmgth tho provisions 
whldi it was desireu to adopt This 
Court said that there was no analogy bo- 
tween the manner fa whidi the provisions 
of the Land Acqoisition Act had been in- 
corporated in me Calcutta Improvemenf 
Trust Act 1911 and the operation of tho 
Sea Customs Art, 1878 as a result of Seo 
Hoo 23A of tho Forei^ Exchange Regu- 
lation Act Section 23A of the Foreign 
Exchange RegiJation Act was construed 
to inc.Tn that the restrictions imposed by 
Section 8 (1) of the Foreign Exchange 
Regulation Act shall bo deemed to have 
been imposed under Section 19 of the 
Sc3 Customs Art and aR flie provisions of 
the Sea Customs Art, 1878 shall have 
effect accordingly. At page 837 of the 
Report (SCR)= (at p, 336 of AIR) this 
Court said that a notification issued under 
Section 8 (1) of tho Foreign Exchange 
Regulation Art was deemed for all pur- 
poses to be a notification issued under 
^ction 19 of the Sea Curtoms Act and 


with contravention of 'the' Foreim notification at- 

change Regulation Act in relation to Im- pKn^itra of 

portation oc exportation of gold. j Customs Art which was fa force 


I)ortation oc exportation of gold. 

10. In dCah'ng with the contention fa 
fte Madras Customs case, (1902) 3 SCR 
788 = (AIR 1902 SC 31® fsupb) that 
Section 178A of the Sea Customs Act 
1S78 did not apply because it was not a 
part of the Sea Customs Art, 1878 when 


at tho date of the notification. 

ratio of the dedsion in the 
Madras Customs case, (1962) 3 SCR 780= 
(Am im sc 316) (s^) li 4at ^ 
visions of the Sea Customs Act, 1878 were 
rttracted by relation to the provisions of 
Section 19 of the Sea Customs A^ 1878 
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js^hicE 3eal wiiE restrictions or prohibi- 
tions on import or export and the notifi- 
cations tinder the Foreign Exchange Re- 
gulation Act prohibiting import of gold 
become an integral part of Section 19 of 
the Sea Customs Act, 1878, and, there- 
fore, the contravention of such a notifi- 
cation would bring into effect each and 
every provision of the Sea Customs Aci^ 
1878. 

18. In the present case, suF-section (2) 
Cf Section 8 of the Imports and Exports 
Control Act, 1947 enacts that goods to 
which any order under sub-section (1) ap- 
plies shall be deemed to be goods of 
which the import or export nas been 
prohibited under Section 19 of the Sea 
Customs Act, 1878 and the second limb 
of sub-section (2) of Section 8 is that all 
the provisions of that Act (meaning there- 
by the Sea Customs Ac^ 1878) shall have 
effect accordingly. To accede to the 
contention of counsel for the appellants 
&at only Section 19 of the Sea Customs 
Act 1878 will apply and no other provi- 
sion of the Sea Customs Act, 1878 wfil 
be effective or operative will be not only 
to render the words “and all the provi- 
sions of that Act shall have effect onl}^ 
otiose but also nugatory. When the sta- 
tute enacts that ah. the provisions of that 
Act shall have effect accordingly, it wfil 
be an error to hold in spite of the langu- 
age of such legislation that the provisions? 
of the Sea Customs Act shall not have 
effect. The effect of bringing into an Act 
the provisions of an earlier Act is to in- 
jtroduce the incorporated sections of the 
learlier Act into the subsequent Act as if 
those provisions have been enacted in it 
for the first time. The nature of such & 
piece of legislation was explained by Lord 
Esher, M. R. in Re, Woods Estate, (1886) 
81 Ch D 607 that 

“if some clauses of a former Act were 
brnnght into the subsequent Act the legal 
effect was to write those sections into the 
new Act just as if they had been writ- 
ten in it with Ae pen”. 

19. This Court noticed in the Madras 
Customs case, (1962) 8 SCR 786= 
(AIR 1962 SC 816) fmpra) the distinction 
between a mere reference to or a cita- 
tion of one statute in another on the one 
hand and an incorporation on the other, 
for the purpose of showing as to what 
would be the effect of the repeal of the 
former statute on the latter statute. It is 
in that context that this Court observed 
that if Section 19 of the Sea Customs Act, 
1878 would be repealed then there would 


no longer be any legal foundation for 
invoking the penal provisions of the Sea 
Customs Act, 1878 to a contravention of 
a notification under Section 8 (1) of the 
Forei^ Exchange Regulation Act. The 
ratio is that if the contravention of the 
notification under the Foreign Exchange 
Regifiation Act is equated with a contra- 
vention of the notification under Sec- 
tion 19 of the Sea Customs Act, 1878, the 
effacement of Section 19 of the Sea Cus- 
toms Ach 1878 from the statute book 
would naturally remove the substratum of 
the Sea Customs Ach 1878. 

20. ha the present case, the provisions 
of the Sea Customs Act, 1878 are attract- 
ed by reason of the provisions contained 
in Section 8 of the Imports and Exports 
Control Act, 1947 and on the autiiority of 
the decision of this Court in the Madras 
Customs case, (1962) 8 SCR 786= (AIR 
1962 SC 816) all that can be said is that 
if Section 19 of the Sea Customs Act, 
1878 were repealed then the Sea Cus- 
toms Ach 1878 would not be attracted. 
Section 19 of the Sea Customs Act, 1878 
has not been repealed and was extant 
and is now re-enacted as Section 11 in 
the Customs Ach 1962 and there has 
been corresponding change in the Imports 
and Exports Control Act, 1947 by refer- 
ence to the Customs Act, 1962 and Sec- 
tion 11 thereof, 

21. The second question which falls 
for consideration is whether the Bihar 
Regulation 1 of 1951 is in excess of the 
Governors powers. The contentions were: 
first, that the Regulation 1 of 1951 could 
not at all have been made; secondly, 
that Regulation deals with the subject 
matter and did not mean power to apply 
law and thirdly, the power to extend a 
law passed by another legislature was 
said to be not a legislative function, but 
was a conditional legislation. The legisla- 
tion, in the present case, is in relation to 
what is described as Scheduled Areas, 
The Scheduled Areas are dealt with by 
ArticJe 244 of the Constitution and the 
Fifth Schedule to the Constitution. Prior 
to the Constitution, the excluded Areas 
were dealt with by Sections 91 and 92 
of the Government of India Act, 1935, 
The excluded and the partially excluded 
areas were areas so declared by order in 
Council under Section 91 and under Sec- 
tion 92 no Act of the Federal Legislature 
or of the Pro^dncual Legislature was to 
apply to an excluded or a partially ex- 
cluded area imless the Governor by pub- 
lic notification so directed. Sub-section 
(2) of Section 92 of the Government of 
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India Act, 1935 conferred power on the 
Go\’emor to make regulations for the 
peace and good government of any area 
In a Province which was an excluded or 
a partially excluded area and any regula- 
tions so made might repeal or amend 
any Act of the Federal Legislature or the 
Prmincial legislature or any existing 
Indian law which was for the time being 
applicable to the area in question- Tho 
extent of tlie legislative power of tho 
Governor under Section 92 of the Gov- 
ernment of India Act, 1935 in making 
regulations for the peace and good gov- 
ernment of any area conferred on tho 
Governor in tho svords of Lord Ilalsbury 
“an utmost discretion of enactment for 
the attainment of tlie obiccts pointed to*. 
See Riel v. The Queen, (1885) 10 AC 075 
at p. 078. In tiiat case the words whidi 
fell for consideration by the Judicial 
Committee were “the power of the Par- 
liament of Canada to make provisions for 
the administration, peace, order and good 
gen-emment of any territory not for the 
time being included in any province*. It 
was contended that if any legislation dif- 
fered from tlie provisions which in Eng- 
land had been made for the administra- 
tion, peace, order and good government 
then the same could not be sustained as 
valid. Tliat contention was not accepted. 
These words were held to embrace tlio 
widest pmver to legislate for the peace 
and good government for the area in 
question. 

22. The Fifth Schedule to the Consti- 
tution consists of 7 paragraphs and con- 
sists of Parts, A, B, C and D. Paragraph 
0 in Part C deals svith Scheduled Areas 
as the President may by ortler declare 
and there is no dispute in the present 
case Uiat tho Santhal Pargmas fall with- 
in the Scheduled Areas, Paragraph 5 In 
the Fifth Sdicdule deals with laws ap- 
plicable to S(diedjded Areas. Sub-para- 
graph (2) of paragrapli 5 enacts that tho 
Cov-ernor may make regulations for the 
peace and good goveniment of any area 
in a Stale which is for the time being a 
SAeduletl Area, Under sub-paragraph 
(3) of p.iragraph S the Governor may re- 
peal or amend any Act of Parliament or 
of llic Legislature of the State or any 
existing law which is for the time being 
applicable to the area in question. It 
may be stated that a contention sras ad- 
vanced by counsel for the appe^ants that 
Section 92 of tho CosTmmmt of India 
Act, 1933 svas still in or><*ration and tho 
t^Trnor couI<l only act under Ujat sec- 
tion- This contention is utterly dcs-ofd 


of any substance because Section 02 of 
the ^vernment of India Act, 1935 ceas- 
ed to exist after repeal of the Gos'em- 
ment of India Act, 1935 by Article 893 
of the Constitution. It was. contend^ 
that the power to make rcgtilalions did 
not confer power on tho CoTCmor to 
apply any law. It was said that under 
Section 92 of the Government of India 
Act, 1935 the Governor could do so but 
tmder the Fifth Schedule of the Consti- 
tution the Governor is not competent to 
apply laws. This argument is without 
any merit for the simple reason that the 
power to make regulations embraces tlie 
utmost power to make laws and to apply 
laws. Applying law to an area is making 
regulations which are laws. Furllier tlie 
power to apply laws is inherent when 
there is a ■pewer io leperi ot amend any 
Act, or any existing law applicable to the 
area in questioru The power to a^ly 
laws is really to bring into legal etfect 
sections of an Act as it the same Act had 
been enacted In its entirety. Applica- 
tion of law Is one of tho rcco^iscd 
forms of legislation. Law can be made, 
by referring to a statute or by citing a 
statute or by incoiporaling a statute or 

J ironsions or parts thcreor in a piece of| 
egisIaliOQ 05 the law which shall applyJ 
is. It was said by counsel for the 
appellants that tho power to apply law 
under the Fifth Schedule was synonym- 
ous with conditional Icj^Iation. In the 
present case, it cannot be said that Uie 
Biliar Regulation I of 1051 is eitlicr a 
piece of delegated legislation or a con- 
ditional legislation. The Govemor had 
full pow’CT to make regulatioiu which 
arc law’s and just as Parliament can enact 
that a piece of legislation will apply to 
a particular Stafe^ stmflarlv., tha Gov- 
ernor under Paragraph 5 'of the Fifth 
Schcdii e can apply specified laws to a 
Scheduled area. The Biliar Regulation 
I of 10.51 is on instance of a valid piece 
of Icgislatioti emanating from tlie Icgls- 
jatiw authority in tlie plenitude of power 
and there Is no asiwct of delegated or 
conditional legislation, 

2-L Tho question whiA next arlscsl 
for constderaUon b whether the Land' 
Customs Act, 192-1 applied on (he relo 
vant date of occurrence namely 13 
December, 19Q1 to the Santhal Paig.mas. 
The I-and Customs Act was enacted in 
the year 192-i and it was not declared to 
apply to tJie Santh.al Parganas. IVfor to 
the Constitution the Central Acts or Fcd^ 
fsl Acte or Acts of tho Dominion Logis- 
laluro did not apply to an excluded or df 
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partially excluded area unless they were 
declared by the Governor to apply to 
those areas. After the enactment of the 
Constitution, Article 244 and the Fifdi 
Schedule deal with excluded or partially 
excluded areas. 

25. It was contended on behalf of the 
State that after the enactment of the Con- 
stitution the Land Customs Act, 1924 
became applicable to excluded or parti- 
ally excluded areas because first it was 
an existing , law and secondly the restric- 
tion under Section 92 of the Government 
of India Act, 1935 which required a spe- 
cific declaration of the Governor to apply 
any legislation to the areas in question 
was no longer operative. Article 372 (1) 
of the Constitution enacts that the law in 
force in the territory of India immediate- 
ly before the commencement of the Con- 
stitution is to continue in force rmtil al- 
tered or repealed or amended by a com- 
petent legislature or other competent au- 
thority. Explanation I to Article 372 is 
that law in force in the Article shall in- 
clude a law passed or made by the legis- 
lature or other competent authority in 
the territory of India before the com- 
mencement of the Constitution notwith- 
standing that it or parts of it may not be 
then in operation either at all or in par- 
ticular area or areas. The contention on 
behalf of the respondent that the Land 
Customs Act, 1924 would apply to the 
Santhal Parganas on the groimd that it is 
an existing law is not acceptable. Arti- 
cle 372 in clause (1) thereof enacts that 
subject to the other provisions of tliis 
Constitution all the laws in force in the 
territory of India shall continue in force. 
The Fifth Schedirle to the Constitution 
relates to excluded or partially excluded 
areas. The existing law in relation to the 
excluded areas is saved by Article 872 
and Explanation I thereto in spite of ope- 
ration of such laws in particular areas. 
Similarly, other laws which were appli- 
cable to territories other than the exclud- 
ed or partially excluded areas are saved 
by Article 372, Explanation I. Therefore, 
laws which were existing law in territo- 
ries other thari excluded or partially ex- 
cluded areas would not be existing law 
under Article 872 in "relation to exclud- 
ed or partially excluded areas. Nor would 
existing law for the rest of India be ex- 
isting law to area in question within the 
meaning of paragraph 5 in the Fifth 
Schedule to the Constitution. The Land 
Customs Act, 1924 cannot therefore be 
said to apply to Santhal Parganas as an 
existing law. 


26. The present day sources of law 
making in the Santhal Parganas which are 
included in the Scheduled Areas are Arti- 
cle 244 and the provisions in the Fifth 
Schedule to the Constitution. Clause 5 
of the Fifth Schedule has two sub-clauses. 
Under sub-clause (1) the Governor is 
empowered notwithstanding anything in 
the Constitution to direct tiiat any parti- 
cular Act of Parliament or of the Legis- 
lature of the State shall not apply to a 
Scheduled Area or shall apply to a Sche- 
duled Area subject to such exceptions 
and modifications as the Governor may 
specify in the notification. Sub-clause (1) 
of Clause 5 of the Fifth Schedule to the 
Constitution spealvs of Acts of Parliament 
or of the Legislature of the State and 
therefore Central Acts or Provincial Acts 
prior to the Constitution are not contem- 
plated within sub-clause (1) of Clause 5. 
Sub-clause (2) of Clause 5 of the Fifth 
Schedule confers power on the Governor 
to make regulations for the peace and 
good Government of any area in a State 
which is a Scheduled Area. Under sub- 
clause (2) the Governor has power to 
make laws which will include the power 
to apply to Scheduled Areas Central 
laws or Provincial laws enacted prior to 
the Constitution. 

27. Prior to the Constitution Sec- 
tion 92 of the Government of India Act^ 
1935 conferred power on the Governor to 
make regulations for excluded and parti- 
ally excluded areas which included die 
Santhal Parganas. In making such regu- 
lation the Governor could repeal or amend 
any Central law or any Provincial Acts 
and the Regulations were to be submitted 
to the Governor-General for assent. The 
Central or the Provincial Acts under sub- 
section (1) of Section 92 of the Govern- 
ment of India Act, 1935 howevnr were 
not applied to excluded and partially ex- 
cluded areas unless the Governor so 
directed. 

28. Prior to the Government of India 
Act, 1935 the Govemor-General-in-Coun- 
cil in 1872 promulgated the regulation 
known as "Santhal Parganas Settlement 
Regulation” and Section 3 of the said 
Regulation prowded the enactments spe- 
cified in the Schedule thereto which would 
be in force in the Santhal Parganas. 
Section 8 (2) of the Santhal Parganas Set- 
tlement Regulation of 1872 in so far as it 
seeks to affect futtue legislation would 
not have any force after 26 January, 
1950. 

29. In diis background it appears that 
the Sea Customs Act^ 1878 and the Land 
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Customs Act, 1924 were not made aroB- 
cablo to Santhal Parganas either under 
tho Santhal Parganas Settlement Hegi^- 
tion of 1872 or under any notification 
Issued tmder Section 02 of the Govern- 
ment of India Act, 1933. Neither tho 
Sea Customs Act, 1878 nor tho tand 
Customs Act; 1924 has been roccifically 
made npplic^lo to the Santhal Parganas 
by any notiCcatioo under sub-clause (2) 
or Clause 5 of the Fifth Sfhcdule. Too 
Bihar Scheduled La^vs nepdation being 
Regulation I of 1931 which was promul- 
gated under sub-clauso (2) of Clause 5 of 
the Fifth Sdiedule for tho purpose of 
applying certain laws to SanUial Parga^ 
oas however made tho Imports and 
ports (Control) Act, 10-17 and tho Imports 
and Exports (Amendment) Act, 1919 ap- 
plicable to Santhal Parganas. 

30. We have already staled as to how 
the Sea Customs Act Is mado applicable 
to Santhal Parganas by reason of Uio pre- 
visions contained in the Imports and 
E*x>orls (Control) Act, 1917. Ihough tho 
Land Customs Act, 1921 does not apply 
to Santhal Parganas wo havo indicated 
herein.'iftcr as to bow because of tho ap- 
plication of Section 0 of tlio Sea Customs 
Act. OlEccrs of ILand Customs appointed 
under the Land Customs Act oro treated 
os Customs OiOcers having jurisdiction 
in Santhal Parganas. 

31. T1]0 Central Excises and SaltAct, 
191-1 W. 1 S however made appb'cablo to tlio 
Santhal Fnrganas by a notification dated 
14 September, 191-1 but the opplication 
of tliat Act is not in issue in tlic present 
appeal. One of tho ouesUons in the mo- 
sent appeal was whether the Inuiaii 
Torill Act, 1931 apnlled to the Santhal 
Parganas. Tlic artiacs which were seized 
in the present nijpeal, \iz^ cloves, wero 
dutiable articles being Item 0 (3) in 
column 3 in tho First Schediilo to tho 
Indian Tariff Act, 1931. Wo have tdready 
indicated as to hosv by rc.ason of opera- 
tion of Section 3 of tho Imports ancl Ex- 
ports (Control) Act, 1917 aos'cs becamo 
an article tho import or export of which 
was nrolubited under Section 19 of tire 
Sea Customs Act. No notification of ap- 
plication of tlie Indian Tariff Act, 1931 
to Uie SanlliaJ Parganas was shown to tiro 
High Court. It will appear in volume 7 
page 571G of tho Bih-ar Local Acts (1793 
to 11X53) published by Bharat Law Ilome, 
Allabahaci in tire year 19G6 that the 
Indian Tariff Act, 189t found to bo 
on© of the Acts mentlcr^ in the Sdie- 
dulo to the Santhal Parganas Setllcmast 


Regulation, 1872 and tho Indian TaiiS 
Act, 1894 which 'vas repealed by tho 
TttrPnn Tariff Act, 1034 was similarly dco- 
larcd to bo in forco in tho Santhal Parga» 
nas. 

32. Tho InspectOB, Uma Shanlcar and 
B. N. Jha were Customs Olliceis engaged 
in public duty. They arrested^ the flp- 
pelfant Na^ Mian under Section 173 of 
the Sea Customs Act on a reasonable su> 
pidon. The Inspectors furtber arrested 
the appellant Nazir Mian imdcr Sec- 
tion 178 of tho Sea Customs Act, 1878. 
Section 178 of the Sea Customs Act, 1OT8 
empowered lire Customs Officer to seize 
smuggled goods under tho Act. TIio 

a ueslions which havo to bo decided in 
le present caso ore; first, wliclhcr the 
Inspectors Uma Shankar and B. N. Ilia 
were acting in tho disdiargo of public 
duties, secondly, wbctlier tliw comd ar- 
rest tho anpellanls, and thlnfly, whclljcr 
they could seize tho cloves. Tlie oral 
evidence of Inspector Uma Shank.v is 
that ho was an Inspector of Central 
Excise and Customs and ho worked in 
the Preventivo and InlclUgcnco Section. 
He said that ho was iwstcd at Barhar\va 
since tho month of January, 1001 and his 
Jurisdiction was Pakur, Dumka and Saliib- 
ganj. IIo also said that his duty was 
iDO prevention of smuggling of contra- 
band commodities. Inspector B. N. jba 
in his oral evidence saiu that he was an 
Inspector of Central Excise and Customs 
and Le worked in tho Preventive and 
IdlcUigcDco section and Pakur, Dumka 
and SalubganJ were within his jurisdlo- 
Uoo of work. 

S3. Tho Imports and Exports (Control) 
Act, 1917 fn sub-section (2) of Section 3 
enacted that gpods to whW[j. suh-secrinn. 
(1) applied would bo deemed to bo goods 
Uic import or cxjwrt of which would bo 
o restriction under Section 19 of tlm Sea 
Oistoms Act, 187S and all the pro\ttion3 
of that Act shall havo effect accordingly. 
Tlic Imports and Exports (Control) Act, 
1917 conferred penver on tlie Centi^ 
Go%-cmmcnt to make prmlsions proliibit- 
Ing. restricting and controlling import 
and export The Imports Control Order, 
193S was made by %'irtuo of po^ver «jn- 
ferred by Section 3 of tho Imports and 
Exports (Control) Act. 1017. Schedule I 
I\' Item 23 of tiie Imports Control 
Order, 1933 mentions do%Ts within tho 
1 import of which is pro- 

hibitta. Therefore, clo\-cs come under 
the prohibition of Section 3 of tho Im- 
ports end Exports (Control) Act, 19f7 r^ 
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vvith clause 3 of the Imports Control 
Order, 1955 and are goods which are pro- 
hibited from being imported. The Imports 
Control Order, 1955 mentions that eadi 
entry in column 2 of Schedule T to Ae 
said Order has the same meaning as spe- 
cified against the said item in column 3 
of the Krst Sdiedule to the Indian Tariff 
Act. Schedule I to the Imports Control 
Order, 1955 gives in a tabular form the 
names of articles as also the correspond- 
ing iterns to the Indian Tariff Act. Cloves 
which ^e mentioned as Item No. 23 of 
Schedule I of Part IV of the Imports 
Control Order, 1955 have the same mean- 
ing corresponding to Item No. 9 (3) in 
Column 3 in the First Schedule to the 
Indian Tariff Act, 1934. It, therefore, 
follows that cloves are goods the import 
of which is prohibited by the Imports and 
Exports Control Act, 1947 and they are 
dutiable goods by reason of the mean- 
ing of cloves in column 3 item No. 9 (3) 
of the First Schedule to the Indian Tariff 
Act, 1934 having been attracted by the 
Imports Control Order, 1955. Cloves are 
prohibited goods wi thin the Imports and 
Exports Control Act, 1947 and are, there- 
fore, deemed to be prohibited under Sec- 
tion 19 of the Sea Customs Act, 1878. 

84. The Inspectors who arrested the 
appellant Nazir Mian and the other ao 
cused and seized the articles were Offi- 
cers of Central Excise and Customs. In 
the present case, there are two notifica- 
tions. The first is a notification No. 69 
Cus. dated 28 September, 1951 imder 
Section 6 of the Sea Customs Act, 1878 
which is set out as follows: — 

“In exercise of the powers conferred 
by Section 6 of the Sea Customs Act, 
1878 (Vni of 1878) and in supersession of 
the Government of India in the Minis- 


try of Finance (Revenue Division) Noti- 
fication No. 71, dated the 12th August, 
1950, the Central Government hereby ap- 
points all the Land Customs Officers who 
have been appointed or may be appoint- 
ed from time to time to be such xmder 
sub-section (1) of Section 3 of the Land 
Customs Act, 1924 (XIX of 1924) to be 
Officers of Customs for their respective 
jurisdiction and to exercise the powers 
conferred and to perform the duties im- 
posed on sudi officers by the first named 
Act”. 

The second is a notification No. C. B. R. 
Notification 1 L. Cus. dated 25th Janu- 
ary, 1958 as amended by No. 8-L. Cus. 
dated i7th May, 1958 under the Land 
Customs Act which is set out as fol- 
lows;— 


"In exercise of the powers conferred by 
sub-section (1) of Section 3 of the Land 
Customs Ac 4 1924 (19 of 1924) read with 
the notification of the Government of 
India in the late Finance Department 
(Central Revenue) No. 5944 dated the 
13th December, 1924 and in supersession 
of its notification No. 56-Customs, dated 
the 24th July, 1951 as subsequently 
amended, the Central Board of Revenue 
hereby appoints aU Deputy Collectors, 
Assistant Collectors, Head-quarters Assis- 
tant Collectors, Superintendents, Deputy 
Superintendents, Raspectors, Nalcedars, 
Superausors, Range Officers, Assistant 
Range Officers, Women Searchers, Jema- 
dars, Petty Officers, Amaldars, Sepoys and 
Peons, including all the officers of Cen- 
tral Excise employed for the time being 
on the Central Excise or Customs Preven- 
tive Intelligence work and attached to 
the Headquarters and the Cirde and 
Divisional Officers of the CoUectorate of 
Central Excise, Delhi, Allahabad, Patna, 
Shfilong, Madras, Bombay and Baroda, to 
be Land Customs Officers within the 
jmisdiction of the respective Collectors 
of Land Customs imder whom they are 
working”. 

35. It will appear from the aforemen- 
tioned notifications first that under Sec- 
tion 6 of the Sea Customs Act, 1878 Land 
Customs Officers are appointed Officers 
of Customs. It is manifest the provisions 
of the Sea Customs Act, 1878 apply, and, 
therefore, die Land Customs Officers are 
appointed Officers of Customs imder the 
Sea Customs Act, 1878. Secondly, tlie 
notification imder the Land Customs Act 
is that all the Officers mentioned therein 
induding the ' Inspectors of the Central 
Excise employed on the Central Excise 
or Customs Preventive Intelh'gence work 
and attached to the Headquarters are 
Land Customs Officers. The combined 
effect of both the notifications is that tlie 
Land Customs Officers and Inspectors of 
Central Excise in the present case were 
Officers of Customs as a result of the ap- 
plication of the Sea Customs Act, 1878. 

36. Counsel on behalf of the appel- 
lants contended ffiat there was no evi- 
dence to warrant the Customs Officers to 
arrest the appellants under Section 173 of 
the Sea Customs Act, 1878 because such 
an arrest could be made only if there 
was a reasonable suspicion in existence. 
The evidence in the present _ case esta- 
blished the folloiving fai^. First, the aj)- 
pellant Nazir Mian had in possession two 
bags of cloves and no duty was paid on 
those doves. Secondly, the appellant 
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Nazir Mian kept the cloves in two bags 
and concealed the same in the latrine of 
tibe railway compartment. Thirdly, the 
doves were dutiable goods and there vvas 
prohibition on the import of those goods. 
Fourthly, Pakur was at a distance of 
only li and 12 mdcs from the East 
Pal^tan border. Fifthly, cloves are not 
grown in India. These circumstances 
indicated a reasonable suspidon and, 
dierefore, the OiEcers were justified in 
arresting the appellant Nazir Mian under 
Section 173 or the Sea Customs Act 
1878. 

37. It was contended on behalf of 
the appellants that though under Sec- 
tion 178 of the Sea Customs Act 1878, 
the Customs Officers could seize the 
goods there was no notification under 
Section 178A of the Sea Customs Act 
1878 imposing restrictions on import of 
doves, and, therefore, the onus of proof 
could not be shifted to Ae appeUants 
under Section 178A of the Sea Customs 
Act, 1878. TTie correct legal position 
Is that in the absence of special notifica- 
tion under Section 178A specifying goods 
to which the section applies, tne onus of 
proof imder that section cannot be plac- 
ed on penons whose goods ore setzfd 
for violation of other provisions of the 
Sea Customs Act, 1878. In vle%v of the 
fact that in the present case the seized 
articles were removed by the accused ft 
is unnecessary to deal an> further witfi 
this aspect of the case because if any 
order were passed for return of the bags 
the order could not be enforced. 

38. For these reasons, the appeal fails 
and is dismissed. The appellants will 
surrender to the District Ma^tratc, San- 
thal Parganas to serve tiie sentences. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 962 
(V 57 C 193) 

(From Bombay: 69 Bom LR 42D 
J. C. STIAH , V. RAlkiASWAMI, G. K. 
MITTER, K. S. HEGDE AND 
A. N. GROVER, JJ- 
The Assistant Collector of Customs 
Bombay and another. Appellants v, L. R,’ 
Melwani and another. Respondents; 
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Vice Versa 

Behramfi hierwanji Damania, (In Cr. 
A. No. 15 of 1967), Intervener. 

Criminal Appeals Nos. 15 and 33 of 
19C7, D/- 16-10-1968. 
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(A) Constitution of India, Artide 20 (2) 

— Criminal P. C. (1898), Section 403 — 
Buie of autre fois acquit and issue estop- 
pel rule — When can be invoked — Cri- 
minal prosecution of accused for smug- 
gling — Not barred by carUcr proccea- 
mgs against him under Sea Customs Act 
^ Sea Customs Act (1878), S. -167 (8). 

In order to get the benefit of Sec. 403 
Crimmal P. C. or Artide 20 (2), it £s 
necessary for an accused person to esta- 
blish that he had been tried by a Court 
of competent jurisdiction for an offence 
and he is convicted or acquitted of that 
offence and the said conviction or acquit- 
tal is in force. If that much is establish- 
ed then only the accused is not liable to 
be tried again for the same offence nor 
on the same facts for any other offence 
for whidi a different ebame from the one 
made against him mi^t nave been made 
under Section 236, Crimmal P. C. or for 
which he might have been convicted 
under Section 273, Criminal P. C. 

(Para 7) 

Criminal prosecution of the accused 
for alleged smuggling is not barred mere- 
ly because proceedings were earlier ins- 
tituted against him before the Collector 
of Customs. Adjudication before a 
Collector of Customs is not a prosecution 
nor the Collector of Customs a 'Courts. 
Therefore, the rule of autre foIs acquit 
cannot be invoked. Neither the issue es- 
toj^l rule is attracted- The issue estop- 
pel rule is but a facet of the doctrine of 
autre fois acquit Even though the ac- 
cused was riven benefit of doubt in ear- 
ner proceedings the decision of the Col- 
lector of Customs does not amount to a 
veidirt of acquittal in favour of accused 
so as to attract the rule of issue estop- 
AIR 1953 SC 325 & AIR 1959 SC 
873 & (1930) AC 458 & AIR 1936 SC 
415 & AIR I960 SC 239, FoU. 

rw,\ ^ (Paras 7, 8) 

(B) Constitution of India, Article 220 

— Criminal prosecution — Delay in filing 
complaint — - No ground by itself in dis- 
nussmg complaint ^ Delay can be consi- 
dered in arriving at final verdict — Cri- 
minal P. C. (1898), Section 190. 

(Para 9) 
^^898), Sections 190 
(I)» 173, 94, 231A, 162 — Case instituted 
on pnvale complaint — Doaiments re- 
fciied m Section 173 (4) cannot be avail- 
able to accused — 69 Bom LR 4^ Re- 
versed, 

^WhCTe the crimmal prosecution is in- 
stituted on private complaint the docu- 
ments mentioned in sub-^use (4) of Seo- 
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tion 173 cannot be made available to the 
accused. Section 173 is attracted only in 
a case investigated by a police officer 
under Chapter XIV of the Criminal P. C., 
followed up by a final report under Sec- 
tion 173, Cr. P. C. Act 26 of 1955 made 
substantial changes in the procediure to 
be adopted in ttie matter of enquiry in 
cases instituted on police reports. That 
procedure is set out in Section 251A Cri- 
minal P. C. but in a case instituted on 
private complaint and governed by Sec- 
tions 252 to 259, the right &ven to accus- 
ed under Section 162 is sufficient to safe- 
^ard his interests. The copies of the 
documents cannot be made available to 
the accused by taking aid of Sec. 94 also. 
This section does not empower a Magis- 
trate to direct the prosecution to give 
copies of any documents to an accused 
person. 69 Bom LR 421, Reversed, 

(Paras 11, 12) 

(D) Crimmal P. C. (1898), Sections 439, 
94 — Revision — .S umm oning of docu- 
ments — Matter is within discretion of 
-trial Court — Interference in revision — 
Propriety — 69 Bom LR 421, Reversed. 

■V^ether a particular docmnent should 
be .s umm oned or not is essentially with- 
in the discretion of the trial Court. Ex- 
cept for very good reasons, the Hi^ 
Comt should not interfere mth the dis- 
cretion conferred on the trial Courts in 
die matter of smnmoning documents. 

(Para 13) 

IVhere the High Court has not come 
to the conclusion that the documents in 
question, if not produced in Comt are 
likely to be destroyed or ta^ipered with or 
the same are not likely to be made avail- 
able wffien required, the order of the 
Trial Court refusmg the request of the 
accused to compel the prosecution to 
produce certain documents could not be 
interfered with in revision. 69 Bom LR 
421, Reversed. (Para 13) 

Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 239 (V 47)= 

(1960) 2 SCR 58= 1960 Cxi LJ 

289, N. R. Chose v. State of West 


Bengal 8 

(1959) AIR 1959 SC 375 46)= 

1959 Supp 1 SCR 274= 1959 Cri 
LJ 392, Thomas Dana v. State 
of Punjab 7 

(1956) AIR 1956 SC 415 (V 43)= 

1956 Cri LJ 805, Pritam Singh 
V. State of Punjab 8 

(1953) AIR 1953 SC 325 (V^ 40)= 

1953 SCR 730= 1953 Cri LJ 1432, 
Maqbool Hussain v. State of 
- Bombay 7 


(1950) 1950 AC 458= 66 TLR 

(Pt 2) 254, Sambasivan v. Public 

Prosecutor, Federation of Malaya 8 

Mr. N. A. Bindra, Senior Advocate, 
(M/s. R. M. Parikh and S. P. Nayar, 
Ad\'ocates, with him), for Appellants (In 
Cr. A. No. 15 of 1967 and Respondent in 
Cr. A, No. 85 of 1967; Mr. N. N. Kes- 
wani. Advocate, for Appellants (In Cr. A. 
No. 35 of 1967 and Respondents in Cr. 
A. No. 15 of 1967); Mr. ^ R. Chaudhuri, 
Advocate, for Intervener, (In Cr. A. No. 
15 of 1967). 

The Judgment of the Court was deli- 
vered by 

HEGDE, J.: — These appeals by cer- 
tificate arise from the decision of the 
Hi^ Court of Bombay in Crimmal Revi- 
sion Application No. ^8 of 1966 wherein 
the foUowing questions of law arise for 
decision: 

(i) Whether the prosecution from which 
these Criminal Revision Petitions arose is 
barred under .Article 20 (2) of the Consti- 
tution as against accused Nos. 1 and 2 in 
that case by reason of the decision of the 
Collector of Customs in the proceedings 
under the Sea Customs Act? 

(ii) Whether imder any circumstance 
the finding of the Collector of Customs 
that the 1st and 2nd accused are not 
proved to be guilty operated as an issue 
estoppel in the Criminm case against those 
accused? 

(iii) Whether the present prosecution 
amounts to an abuse of the process of 
the Court in view of inordinate delay in 
laxmching the same and consequently 
whether it is liable to be quashed? 

(iv) Whether Section 173 (4), Criminal 
Procedure Code is applicable to the facts 
of this case and 

(v) Whether the documents mentioned 
in the petition filed by the 1st accused 
on August 3, 1965 are required to be sum- 
moned xmder Section 94, Crimmal Pro- 
cedure Code? 

2. The aforementioned questions were 
raised before the trial Magistrate by the 
1st accused by means of an application 
but the learned Magistrate found no sub- 
stance in the pleas advanced in that ap- 
plication and accordingly he dismissed 
tlie same as per his order dated 25-1- 
1966. In revision, a Division Bench of 
the Bombay High Coiut ameeing \%4th 
the trial Magistrate negatived all but one 
of the contentions advanced on behalf of 
accused Nos. 1 and 2. It did not agree 
with the learned Magistrate that there 
%vas no need, at that stage to summon 
the statements of witnesses recorded by 
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the Customs authorities in the enquiry 
under tiie Customs Act. It directed the 
learned Magistrate to summon _ those 
statements and curiously enough, it went 
further and directed him to see ttiat the 
prosecution made available the copies of 
those statements to the accused before 
the commencement of the enquiry in the 
case. In so far as the other documents 
called for are concerned, the High Court 
after indicating, what according to it, is 
the law on the subject left the matter to 
the discretion of the learned Magistrate. 

8 Criminal Appeal No. 15 of 1967 is 
filed by the Assistant Collector of Cus- 
toms, Bombay and the State of Maharash- 
tra and Criminal Appeal No. 33 of 1967 
is the appeal filed by accused Nos. 1 and 
2 in the case (Case No. 98 of 1965 in 
the Court of ftie Chief Presidency Magis- 
trate, Bombay). The' appellants in Cri- 
minal Appeal No. 15 of 1967 challenge 
the correctness of the decision of the 
Bombay Hi^ Court in so far as it went 
against them and the apiJcUants in Cri- 
nrinal Appeal No. 35 of 1067 challenge 
that decision in other respects. 

4. The prosecudoQ case Is that the ac- 
cused persons and some other unknown 
persons h^ entered into a conspiracy at 
Bombay and other places in the begin- 
ning or October 19o9 or thereabout for 
the purpose of smuggling goods into India 
and in pursuance of that conspiracy they 
had smuggled several items of foreign 
goods in the years 1959 and 1960. 

5. In that connection an enquiry was 
held by the Customs authorities. In tho 

' course of the enquiry some of the goods 
said to have been smuggled were seized. 
After the close of the enquiry tboso 
goods were ordered to be confiscated. In 
addition penalty was imposed on some of 
tho acwised- Thereafter on February 19, 
1963, the Assistant Collector of Custenns, 
Bombay after obtaining the required sano 
don of the Government filed a complaint 
against five persons including the appd- 
hmts in Crimiaal Appeal No. 33 of 1967 
(accused Nos. 1 and 2 in the case) under 
Section 129-B, Indian Penal Code read 
with danses (37), (73), (76) and (81) of 
Section 167 of the Sea Customs Act, 1878 
(Act Vm of 1878) as well as under Sec- 
tion 5 of the Imports and Exports (Con- 
trol) Act, 1917, Before the cojnrocnco- 
ment.of the enquiry in that complaint 
tho 1st accused filed on August 3, 1963^ 
the aijplfcalion mentioned above. 

6- Ncfw we shaS proceed to ezninind 
tho contentions set out earlier. 


6A. Reh'auce on Artide 20 (2) is placed 
pnder the following circumstances. In the 
enquiry held by uie Collector of Cus- 
toms, he gave the benefit of doubt to 
accused Nos. 1 and 2. This is what he 
stated therein: 

"As regards M/s, Larmel Enterf^es 
(of which accused No, 1 is the proprietor 
and accused No. 2 is the Manager) al- 
thou;^ it is apparent that thty have 
dire<kly assisted the imjxjrters in their 
illegal activities and are morally guilty, 
since there is no condusive evidence 
against fiiem to hold them as persons 
concerned in the act of imauthorised im- 
portation, they escape on a benefit of 
aoubL" 

7. Despite thig finding the Assistant 
Collector in his complaint referred to ear- 
lier seels to prosecute these accused 
persons. Hence the question is whether 
that prosecution is barred under Arti- 
de 20 (2) of the Constitution which says 
that uo peison shall be prosecuted and 
punished for the same offence more than 
once. This Artide has no direct bear- 
ing on the question at issue. Evidently 
those accused persons want to spell out 
from this Article the rule of autro fols 
acquit embodied in S, 403, Criminal Pro- 
cedure Code.' Assuming we can do that, 
still it is not possible to hold that a pro- 
ceeding before the Collector of Customs 
is a prosecution for an offence. In order 
to get the bcDclit of Section 403, Crimi- 
nal Procedure Code or Artide 20 (2), it 
is necessa^ for an accused person to 
establish that he had been tried by a 
"Court of competent Jurisdiction’' for an 
offence and he is convicted or acquitted 
of that offence and the said conviction or 
acquittal is in force. If that much is 
established, it can be contended that he 
is not liable to be tried again for the 
same offence nor on die same facts for 
any other offence for which a different 
charge from the one made against him 
nught have been made under Section 236 
or for which he might have been con- 
victed under Section 273. It has been 
repeatedly held by this Court that adjudi- 
cation before a Collector of Customs is 
not a "prosecution" nor the Collector of 
Customs a "Court*. In Maqbool Hussain 
V. State of Bombay, 1933 SCR 730=5 
(Am 1933 SC 32^, this Court held that 
the svording of Artide 20 of the Consti- 
tution and the words used therein show 
that tho proceedings therein contemplat- 
ed are proceedings of the nahire of cri- 
minal proceedings before a Court of law 
or a judicial tribunal and “prosecution* 



1970 Asst Clustoms Collector, Bombay v.,L. R. Melwani [Prs. 7-10] S. C. 965 


in this context would mean an initiation 
or starting of proceedings of a criminal 
nature before a Court of law or a judicial 
tribunal in accordance with the proce- 
dure prescribed in the statute which 
creates the offence and regulates the pro- 
cedure. This Court further held that 
,where a person against whom proceed- 
ings had been taken by the Sea Customs 
authorities under Section 167 of the Sea 
Customs Act and an order for confisca- 
tion of goods had been passed, was sub- 
sequently prosecuted before a Criminal 
Court for an offence under Section 23 of 
tiie Foreign Exchange Regulation Act in 
respect of the same act, the proceeding 
before the Sea Customs authorities was 
not a "prosecution” and the order for 
confiscation was not a "punishment” in- 
flicted by a Court or judicial tribimal 
within the meaning of Article 20 (2) of 
the Constitution and hence his subsequent 
prosecution was not barred. The said 
rule was reiterated in Thomas Dana v. 
State of Punjab, 1959 Supp 1 SCR 274= 
(AIR 1959 SC 375) and in several other 
cases. 

8. We shall now take up the conten- 
tion that the finding of the Collector of 
Customs referred to earlier operated as 
an issue estoppel in the present prosecu- 
tion. The issue estoppel rule is but a 
facet of the doctrine of autre fois acquit. 
In Sambasivan v. Public Prosecutor, Fede- 
ration of Malaya, 1950 AC 458 at p. 479, 
Lord MacDermott enunciated the said 
rule thus: 

"The effect of a verdict of acquittal 
pronoimced by a competent Court on a 
lawful charge and after a lawful trial is 
not completely stated by saying that the 
person acquitted cannot be tried again 
for the same offence. To that it must be 
added that the verdict is binding and 
conclusive in all subsequent proceedings 
between the parties to the adjudication. 
The maxim 'Ties judicata pro veritate 
accipitur” is no less applicable to criminal 
than to civil proceedings. Here, the ap- 
pellant having been acquitted at the first 
trid on the charge of having ammuni- 
tion in his possession, the prosecution was 
Iboimd to accept the correctness of that 
Verdict and was precluded from taking 
any step to challenge it at the second 
trial. And the appellant was no less, 
entitled to rely on his acquittal in so far 
as it mi^t be relevant in his defence. 
That it was not conclusive of his inno- 
cence on the firearm charge is plain, but 
it undoubtedly reduced in some 


de^ee the : wei^t of the case 

against him, for at the first tria l 

the facts proved in support of one 
charge were clearly relevant to the other 
having regard to the circumstances in 
which the ammunition and revolver were 
found and the fact that they fitted each 
other.” 

The rule laid down in that decision was 
adopted by this Corut in Pritam Singh v. 
State of Punjab, AIR 1956 SC 415 and 

again in N. R. Chose v. State of West 

Bengal, (1960) 2 SCR 58= (AIR 1960 SC 
239). But before an accused can call into 
aid the above rule, he must establish 
that in a previous lawful trial before a 
competent court, he has secured a verdict 
of acquittal which verdict is binding on 
his prosecutor. In the instant case for 
the reasons already mentioned, we are 
unable to hold that the proceeding be- 
fore the Collector of Customs is a crimi- 
nal trial. From this it follows that the 
decision of the Collector does not amount 
to a verdict of acquittal in favour of ao 
cused Nos. 1 and 2. 

9. This talces us to the contention whe- 
ther the prosecution must be quashed 
because of the delay in instituting the 
same. It is urged on behalf of the accus- 
ed that because of the delay in launching 
the same, the present prosecution amounfc 
to an abuse of the process of the Court 
The High Court has repelled that con- 
tention. It has come to the conclusion 
that the delay in filing the complaint is 
satisfactorily explained. That apart it is 
not the case of the accused that any pa- 
riod of limitation is prescribed for filing 
the complaint Hence the Court before 
which the complaint was filed could not 
have thrown out the same on the sole 
ground that there has been delay in fil- 
ing it The question of delay in filing 
a complaint may be a circumstance to 
be taken into consideration in arriving at 
the final verdict. But by itself it affords 
no ground for dismissing the complaint 
Hence we see no substance in the con- 
tention that the prosecution should be 

uashed on the ground that there was 
elay in instituting the complaint 

10. We also see no merit in the con- 
tention that the accused in this case are 
entitled to the benefit of Section 173 (4), 
Criminal Procedure Code which prorides 
that before the commencement of the en- 
quiry or trial the officer-in-charge of the 
police station who forwards a report 
under Section 173, Criminal Procedure 
Code, should furrush or cause to be fur- 
nished to the accused, free of cost, a 
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copy of tbc jcport forwarded under Sec- 
tion 173 (1), Criminal Procedure Code of 
the first information report recorded 
tmder Section 154, Criminal Proceduro 
Code and all other documents or relevant 
extracts thereof on which the prosecution 
proposes to rely, including the statements 
and confessions, if any, recorded under 
Section 161, Criminal Procedure Code and 
the statements recorded under See. 161, 
Criminal Procedure Code of all the per- 
sons whom the prosecution proposes to 
examine as its wtnesses. 

11. On a plain reading of Section 173, 
Criminal Procedure Code, it is dear that 
the same is wholly inapplicable to the 
facts of the present case. In the instant 
case no report had been sent under Seo- 
tion 173, Criminal Procedure Code, There- 
fore that provision is not attracted. That 
provision is attracted only in a case in- 
vesticated by a police officer under Chap- 
ter XIV of the Criminal Procedure Code, 
follosvcd up by a final report under Seo- 
Uon 173, Criminal Procedure Code. It 
may bo remembered tliat sub-section (4) 
of Section 173, was incorporated into the 
Criminal ProcMure Code for the first 
time by Central Act 20 of 1035. presttm- 
ably becaxjse of Uie changes elTected to 
the mode of trials in cases instituted on 
police reports. Before the Criminal Pro- 
cedure dodc was amended by Act 20 of 
1053, tliere was no difference in the pro- 
c^uro to bo adopted in the cases insti- 
tuted on police reports and in other cases. 
Till then in all cases irrespective of the 
fact whether they were instituted on 
police repo r ts or on private complaints, 
the procedure regaiuing enquiries or 
trials was Identical. In bolli t>-pc of 
cases, there were rive distinct st.ngcs t©-, 
*hftj 'mdj ‘ha; *or.h "itagu. 

^Vben tlie prosecution Nvitnesscs were 
examined in a case before a diarge Is 
framed, it was open to the accused to 
cross-examine tliem. Hence llieco was no 
need for making avafl.iblc to the accusrf 
the documents mentioned to sub-sc^ 
tion (4) of Section 173, Criminal Procsv 
dure Code. The right p'ven to him under 
Section 1G2, Criminal Procedure Code 
was thouglit to be sufficient to safeguard 
‘ils interest. But Act 20 of 1935 os mco- 
Honed earlier made substantia! changes 
in die procedure to be adopted to the nut- 
ter of cnquir>' in cas^-s instituted on police 
reports. Hint procedure is noss' set out 
in Section 231 (A). Critninj Prowluro 
Oxle. Tlds new procedure tnincated the 
stage. Section 231 (A), Criminal 
Proceduro Code sajx that the Magisttato 


if \ipon consideration of oH the documents 
referred to in Section 173 and making 
sudi examination if any, of tho a^sed as 
he thinks necessary and after giving the 
prosecution and tho accused an opwrtu- 
nity of being heard considen the chaigo 
ai^nst the accused to be groundless, rt© 
shall discharge him but if ho is of opinion 
that there is ground for presuming that 
tho accused has committed an offence 
triable as a warrant case which he is 
competent to try and whidi in his opi- 
nion could be adequately punished by 
him, he shall frame to writing a charge 
against him. Under tho proceduro pres- 
cribed in Section 251 (A), Criminal Pro- 
€»dure Code but for the facility provid- 
ed to him \mdcr Section 173 (4) of that 
Code an accused person would have been 
greatly handicapp^ to his defence. But 
to a case instituted on a complatot, like 
the one before us and gos’cmed by Sec- 
tions 252 and 259 of the Criminal Proce- 
dure Code, no such difficulty arises. 
Tlierein the position is os it w-is before 
the amendment of tho Criminal Proce- 
dure Code in 10;». 

12. Wo arc imablo to aeroe svilh th« 
learned Judges of tho High Court thni 
Uio IcgisJaturo did not make availnble 
the benefit of Section 173 (4), Criminal 
Procedure Code in' cases tostituted other- 
wise tJian on police reports by ovenight 
The observation of tho learned Judges 
in the course of their Judgment tliat 
“^ven the great Homer occasionally nods. 
There is nothing to show that the legis- 
lature has applied its mind to tho ques- 
tion of the amendment of tho procedure 
so far ns the investigation of on offence 
under the Sea Customs Act is concerned 
•tfi *bits *Winm 'it urns consibeftHg 

amendments to tlio Criminal Procedure 
Code" fa without any basis. In tho first 
place, it fa not proper to assume except 
on very good grounds' tliat there fa any 
lacuna to any statute or that tlie legisla- 
ture has not done ib duty properly. 
Secondly from tlie history oi tlie legislsi- 
tioo to which reference has been made 
wrllcr, tho reason for introducing S'TO- 
tion 173 (4) is clear. Tlio learnet! Judges 
of the High Court W’cro constrainetl to 
bold that Section 373 (4). Criminal Pro- 
cedure Code in terms does not apply I® 
-the present case. But itrnngeJy enough 
tiiat estn after coming to the conclusion 
that prsjvfaion fa inapplicable to the farts 
of the present case, they has-c directed 
the learned Magistrate to rrqufpr (h* 
isrosecution to niaVo avallablo to the 
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cused, the copies of the statements re- 
corded from the prosecution witnesses 
during the enquiry tmder the Customs 
Act. They have purported to malce that 
order under Section 94 (1), Criminal Pro- 
cedure Code which to the extent mate- 
rial for our present purpose reads: 
j.. “Whenever any Court .... considers 
that production of any document or other 
thing is necessary or desirable for the 

purposes of any enquiry, trial or 

other proceeding rmder this Code by or 
before such Court .... such Court may 

issue a srunmons to the person in 

whose possession and power such docu- 
ment or tiling is believed to be, requir- 
ing him to attend and produce it, or to 
produce it, at the time and place stated 
in the smnmons or order.” 

This section does not empower a Magis- 
trate to direct the prosecution to give 
copies of any documents to an accused 
person. That much' appears to be plain 
from the language of that section. It 
was impermissible for the Hi^ Court to 
read into Section 94, Ciiminm Procedure 
Code the requirements of Section 173 (4), 
J Criminal Procedrue Code. The Hi^ 
vCoiut was not justified, in indirectly ap- 
plying to cases instituted on private com- 
plaints the requirements of Section 173 
(4), Criminal Procedure Code. 

13. That apart we do not think that 
the High Court was justified in interfer- 
ing with the discretion of the learned 
Magistrate. Wheier a particular docu- 
ment should be summoned or not is essen- 
tially in the discretion of the trial Court. 
In the instant case 'the Special Public 
Prosecutor had assured the learned Trial 
Magistrate tiiat he would keep in readi- 
ness the statements of witnesses recorded 
by the Customs authorities and shall 
make available to the defence Counsel 
the statement of the concerned witness 
as and when he is examined. In view of 
that assurance, the learned Magistrate 
observed in his order: 

“The recording of the prosecution evi- 
dence is yet to commence in this case and 
at present there are no materials before 
‘ me to decide whether or not the produc- 
^ tion of any of the statements and docu- 
ments named by the accused in his appli- 
cation is desirable or necessary for the 
purpose. of tlie enquiry or trial. As stat- 
ed at the outseti the learned Special Pro- 
secutor has given an tmdertaking tliat he 
would produce all the relevant statements 
and documents at the proper time in the 
course of the hearing of the case. The 


request made for the issue of the sum- 
mons rmder Section 94, C rimin al Proce- 
dure Code is also omnibus.” 

The reasons givm by the learned Magis- 
trate in support of his order are good 
reasons. The High Court has not come 
to the conclusion that the documents in 
question, if not produced in Court are 
likely to be destroyed or tamper- 
ed with or the same are not 
likely to be made available when requir- 
ed. It has proceeded on the erroneous 
b^ Aat the accused wfll not have a 
fair trial unless they are supplied with 
the copies of those statements even be- 
fore the enquiry commences. Except for 
very good reasons, the High Court should 
not interfere with the discretion confer- 
red on the Trial Courts in the ihatter of 
siunmoning documents. Such interfer- 
ences would tmnecessarily impede the 
progress of cases and result in waste of 
public money and time as has happened 
in this case. 

14. For the reasons mentioned above, 
we allow Criminal Appeal No. 15 of 1987 
and dismiss Criminal Appeal No. 85 of 
1967. In other words, we restore the 
order of the learned Ma^trate. 

, Order accordin^y. 


Am 1970 SUPREME COURT 967 
(V 57 C 196) 

J. C. SHAH AND K, S. HEGDE, JJ- 

Dewan -Singh, Appellant v. Champat 
Singh and others. Respondents. 

Civil Appeal No. 1369 of 1965, D/- 
17-10-1969. 

(A) Limitation Act (1908), Article 158 

— Setting aside of award — No proof 
that notice of filing of award into Court 
was given to defendant — Objection by 
defendant to the award cannot be rejected 
on ground of limitation, - (Para 6) 

(B) Arbitration Act (1940), Section 30 

— Misconduct of arbitrators ■ — Arbitra- 
tors deciding dispute on their personal 
knowledge — Agreement betiveen parties 
not empowering them to do so — Award 
vitiated. 

It is normally an imph’ed term of an 
arbitration agreement tliat the arbitrators 
must decide the dispute in accordance 
v.uth tlie ordinary law. That rule can be 
departed from only if specifically provid- 
ed for in the submission. 

The recital in the agreement between 
the parties that the aroitrators may de- 

CN/bN/F227/69/DHZ/A 



968 S. a [Prs. 1-5] Dewan Singh v, 
d(Je the disputes referred to them in ‘ 
“whatever mannei^ they tliink does not 
mean that the arbitrators can decade 
those disputes on the basis of their pCT* 
sonal knowledge. The procee^gs before 
the arbitrators are quasi-iudicial proceed- 
ings. They must be conducted in accord- 
ance vrith the principles of natural jus- 
tice. The parties to the siinaission may 
be in the dark as regards the persooM 
knowledge of tiie aAitratois. There may 
be misconceptions or wrong assumptfons 
in the min d of the arbitrators. If the par- 
ties are not given opportunity to correct 
those misconceptions or wrong assump- 
tions, grave injustice may resulL <1951) 

1 KB 240, Reh on. (Para 9) 

Cases Refeiredj Chronological Paras 
(1951) 1951-1 KB 240= 1950-2 AH 
ER 618, Chandiis v. Isbrandtsen 
Moller Co. 9 

The following Judgment of the Court 
was delivered by 

KEGDE, J.>— This appeal by spedal 
leave arises from an arbitration proceed- 
ing. The appellant, the 1st respondent 
and one Sulm Lai who died during the 
pendency oE these proceedings teterted 
their disputes to five arbitrators as per 
the ^tten agreement executed by them 
on September 9, 1955. Arbitrators made 
their award on October 11, 1955. They 
duly served on the parties to the arbitra- 
tion agreement, notice of making and 
signing the award. The award was there- 
after registered. On November 1, 1955 
the a^ellant filed a suit in the Court of 
Munsiff Hawaii Meerut praying that the 
award in question be made a rule of the 
Court and decree passed in accordance 
with the s^e. It is said that the notices 
taken in that suit co^d not "be personal- 
ly served on the defendants as they re- 
vised to accept the same. That fact \va3 
reported to the Court by the process ser- 
ver as per his report dated 19-11-1935. 
Thereafter the defendants filed their 
written statement on February 3, 1936 
wherein they challenged the valiA'ty of 
the award on various grounds. They con- 
tended diat die award was vitiated be- 
cause of misconduct on the part of the 
arbitrators inasmuch as the arbitrators 
decided the disputes referred to them pri- 
marily; 'on the basis of their poscnial 
kncnvledge. They also contended that dm 
arbitration agreement was obtain^ from 
thern by exercise of undue fnfluenco. 
Their further contention was diat the 
subject-matter of the dispute could not 


Champat Sio^ (Hegde J.) A.LE. 
tmder law bo referred to arbitration fa 
view of ^e provisions of U, P. Act 1 or 
1^1. It was also contended by them 
that the suit was barred by time. 

2. The trial Court accepted the cot- 
tention of the defendants that the arbi- 
trators were guilty of misconduct Deal- 
ing with the issue of undue influen^, it 
emme to the conedusion that the arbitra- 
tion agreement was not executed by the 
defen£mts according to their free wilL 
But it held that the plea of undue fa- 
fiuence was not made out It upheld the 
contention of the defendants that die sub- 

{ *ect-maltcr of the disjmte could not have 
>een referred to arbitration in vi^ of 
tte provisions of U. P. Act 1 of 195L 
S. In appeal the learned Civil Judge 
reversed me decree of die Trial Court 
While agreeing with the Trial Court that 
arbitrators had used their personal 
knowledge in dedding the direutes re- 
ferred to them, that Court held that under 
the terms of die agreement, It was open 
to the arbitrators to decide the disputes 
in question on the basis of their personal 
knowledge. Dealing with the question 
of the arbitrators' competence to decide \ 
the direute, that Court held that ques-' 
tion whether the dispute came within the 
scope of U. .P; Act 1 of 1931 or not is a 
question of law and the same could have 
been^reierred to arbitration. It went fur- 
ther held that os the defendants Imd 
not taken their objection to the award 
within the time prescribed, the same 
could not have been entertained by the 
trial Court 

4. The High Court in revision differ- 
ed from the Appellate Court on all the 
points mentioneef above. It came to die 
conclusion that the arbitration agreement 
did. unti •spacBiaUsy *BmporvBt iub -afufcKi- 
tors to decide the disputes referred to 
them on the basis of their personal know- 
led^; they having utiliz^ their perso- 
nal knowledge in deciding the dilutes, 
they were guilty of legal misconduct and 
consequently the award made by them is 
vitiated. It also came to the conclusion 
that the disputes in question could not 
have been referred to arbitration in viesv 
of the provisions of U. P. Act 1 of 1951. 
If overruled the decision of the Appel- 
late Court that the defendants had not 
taken their objections to the award tvith- 
in the prescribed time. 

5. We niay at this stage mention that 
me contention that the suit was barred 
^ time was not pressed before flie Trial 
Court or in any other Court 
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6. There is no basis for the finding 
of the appellate Court that the objeo- 
tion taken by the defendants to the 
award was barred by time. As seen 
earlier, the suit to make the award a 
rule of the Court was brought by one 
of the parties to the arbitration agree- 
ment and not , by any arbitrator. The 
plaint filed does not disclose that the 
award given had been produced along 
with it. There was some controversy as 
to whether that award was produced 
along with the plaint. There is no need 
to go into that question as we shall 
presently see. It is not said that along 
with the plaint copy, a copy of the award 
had been sent to the defendants. Nor is 
it' said that notice of the suit sent to the 
defendants mentioned the fact that the 
award had been filed into Court along 
wifh the plaint. Article 158 of the Limi- 
tation Act, 1908 gives to party 30 days 
time for applying to set aside an award 
or get an award remitted for reconsidera- 
tion from the date of the service of the 
notice of filing of the award. There is 
absolutely no proof in this case that a 
notice of the filing of the award into 
Comrt had ever been ^ven to the defen- 
dants. Hence the objections taken by 
die defendants to the award could not 
have been rejected on the ground of limi- 
tation. 

7. Now coming to the question of 
misconduct on the part of the arbitrators, 
that allegation is founded on the fact that 
the arbitrators decided the disputes re- 
ferred to them on the basis of tiieir per- 
sonal knowledge. That allegation has 
been accepted as true both by the Trial 
Court as well the Appellate Court. In fact 
the award says: 

“We gave our consideration to the en- 
tire dispute which is in fuU knowledge of 
us, the panchas”. 

Therefore there is hardly any room to con- 
test the allegation that the arbitrators had 
decided the disputes referred to them pri- 
marily on the basis of their personal know- 
ledge. Under these circumstances all 
that we have to see is whether the ap- 
pellate Court was right in concluding that 
under the arbitration agreement, the arbi- 
trators had been empowered to decide the 
disputes referred, to them on the basis of 
their personal knowledge. 

8. The material portion of _ the arbi- 
tration agreement which is in Hindi trans- 
lated into English reads thus: 

“AU the panchas and Sarpanchas are 
residents of village Keli Pargana Sarawa. 


The power is given to them that the said 
Pancnas and Sarpanchas whatever decision 
in whatever manner will give in relation 
to our land described below, whatever 
land may be given to any party or what- 
ever party may be decided to be the 
tenant of the entire land, whatever com- 
pensation they may decide to be given 
to any party, whatever decision they will 
give that will be final and acceptable and 
they will have the ri^t to inform us of 
their decision, unanimous or of majority 
and get the same registered and we will 
fuUy comply \vi£h their decision.” 

9. This agreement does not empower 
the arbitrators either specifically or by 
necessary implication to decide the dis- 
putes referred to them on the basis of, 
their personal 'knowledge. The recital in 
that agreement that the arbitrators may 
decide the disputes referred to them in 
“whatever manner” they think does not 
mean that they can decide those disputes 
on the basis of their personal Icnowledge. 
The proceedings before the arbitrators 
are quasi-judicial proceedings. They must 
be conducted in accordance with the 
principles of natmal justice. The parties 
to the submission may be in the dark as 
regpds the personal knowledge of the 
arbitrators. There may be misconceptions 
or wong assiunptions in the mind of the 
arbitrators. If the parties are not 
given opportunity to correct those mis- 
conceptions or wrong assumptions, grave 
injustice may result It is nobod/s case 
that the parties to the submission were 
informed about the nature of the perso- 
nal knowledge, the arbitrators had and 
that they were given opportunity to cor- 
rect any misconception or VTong assump- 
tion. Further in the present case there 
were as many as five arbitrators. It is 
not known whether the award was made 
on the basis of the personal knowledge 
of all of them or only some of them. 
Arbitration is a reference of a dispute 
for hearing in a judicial maimer. It is 
true that parties to an agreement of re- 
ference may include in it such clauses 
as they think fit unless prohibited by law. 
It is normally an imph'ed term of an 
arbitration agreement that the arbitrators 
must decide the dispute in accordance 
with the ordinary law; see Chandris v. 
Isbrandtsen MoUer Co., 1951-1 EB 240 
that rule can be departed from only if 
specifically provided for in the submis- 
sion. 

10. The Appellate Court, in our opi- 
nion, has misread the arbitration agree- 
ment and hence it erroneously came to 
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tiie conclusion that the arbitrators had 
been empowered to decide the dispute 
on the basis of their personal knowledge. 

11. It was contended on behalf of the 
appellant that in exercise of its Mwers 
imder Section 115 of the Code of Civil 
Procedure, the High Court could not have 
corrected the erroneous interpretation 
placed by the Appellate Court as to the 
scope of the aAitration agreement. We 
have not thought it necessary to go Into 
that question as, in our opinion, the 
decision reached by the High Court is 
an eminently just one. Hence we do 
not feel called upon in exercise of our 
discretionary power under Article 136 of 
the Constitution to interfere with the 
decision of the High Court. In view of 
our above conclusion, &ere is no need to 
go into the question whether the subject- 
matter- of the disputes could have been 
referred to arbitration. 

12. In the result this appeal fails and 
the same is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 970 
(V 57 C 197) 

(From: Allahabad) 

J. C. SHAH AND K. S. HEGDE, JJ. 
Ram Gopal and another, Appellants v. 
AUadia and odjers, Respondents. 

Civil Appeal No. 1642 of 1966, D/- 
27-11-1969. 

Constitution of India, Article 136 ~> 
Registered agreement bct>vcen landlord 
and defend.'int entered in the year 1911 
before amendment of Section 107, T. P. 
Act in 1929 and simed by defendant 
only — ' Landlord thereby permitting de- 
fendant to construct house on suit pro- 
perty — Recital not to evict defendant or 
his descendants so long as they pay rent 
regularly — Defendant constructing liouso 
on suit property accordingly and paying 
rent re^arly — - Suit for eviction by 
landlord — Breach of any terms of agree- 
ment not established — Ili^ Court hold- 
ing that defendant being licencee could 
not be evicted — Appeal against ~ In- 
terference under Article 136 being discre- 
tionary ' Supreme Court refused to inter- 
fere — Easements Act (1882), Section 60. 

(Paras '4, 5) 

The Judgment of this Court was ddi- 
vered by 
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lant. He sued for the possession of the 
suit properties after issuing a notice pur* 
porting to terminate the tenancy of the 
def^naants (respondents in this appeal). 
The case of the plaintiff is that the defm- 
dmts are montmy tenants. The trial 
Coifrt as well as the 1st apwllate Court 
upheld the contention of the af^ellant 
and decre^ the suit for possession. In 
Second Appeal, the High Court revers- 
ed the decree and judgment of the 
CoiMts below and dismissed the suit on 
two grounds. It firstly held that as the 
def^dants have become Bhumidars 
und« the provisions of the U. P. 
Urban Areas Zamindari Abolition and 
Land Reforms Act (U. P. Act 9 
of 1957), they cannot be evicted. 
Secondly it came to the conclusion that 
the dclcndants are licensees and not 
lessees and os such they could not be 
evicted. 

2. One Mst. Isa Bela and her children' 
were the owners of the suit properties. 
They entered into a registered agree- 
ment with Masita, the father of the de- 
fendants under which they permitted 
MaSita to construct a house on the suit 
properties. The agreement in question 
was entered into in the year 1911. It Is 
marked os Exh. Ka-6 in the case. That 
document was signed only by Masita. Ad- 
mittedly Isa Bela and her children agreed 
to the terms embodied in the document. 
Under that document Masita was to pay 
rent to Isa Bela and her children at the 
rale of Rs. 4/- per annum. The docu- 
ment further says: 

•Tirstly that I shall continue to pay 
the rent annually in the office of the pro* 
prietois, aforesmd, at mauza Mussorie or 
to their^karinda. I shall take a receipt for 
the same from the Manager, duly signed 
by him. Without that receipt any ob- 
jection regarding the payment of rent 
shall be invalid. If the rent, aforesaid, 
remains unpaid, I shall immediately be 
liable to be ejected. Secondly that I 
shall take away the entire material exist- 
ing in the house, within one month after 
I vacate the same. I shall, thereafter, 
vacate the land. If during this period, 
I, the executant or my representative and 
successors do not remove the materials or 
do not^ vacate the land, the proprietors, 
aforesaid shall have the right to lake the 
materials in their proprietary possession 
and occupation. I, the executant, my re- 
presentatives or successors or the owner 
of the materials shall have no claim to 
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jany cost or material against the pro- 
prietors, aforesaid. Thirdly, that I shall 
not sublet the house aforesaid to any 
other person on rent on my own behalE 
and on my own authority nor I shall allow 
any one to settle therein. If I do so, the 

E roprietors aforesaid shall at all times, 
ave the ri^t to get their house vacated 
under these circumstances and eject us 
therefrom. I shall have no objection.” 

8. In pursuance of the afore-mention- 
ed agreement the suit property was put 
in the possession of Masita. The house 
put up by Masita was reconstructed by 
the defendants. The defendants have 
been regularly paying Rs. 4/- per annum 
to the owners of the suit property. It is 
not said that they had contravened any 
of the terms in the agreement The origi- 
nal owner sold the suit property to one 
Babu Ram who in turn sold the same to 
the plaintiflFs. The plaintiffs have brought 
this suit on the basis of the agreement 
entered into in 1911. 

4. The principal question debated 
before the High Court and the Courts 
below is whether Exh. Ka-6 evidences a 
lease Or a license ? It may be noted that 
the agreement was entered into in the 
year 1911 long before the third paragraph 
of Section 107 of the Transfer of Proper- 
ty Act was incorporated into that sec- 
tion. But for our present purpose, it is 
not necessary for us to go into the ques- 
tion whether under the law as it stood 
in 1911 Exh. Ka-6 can be considered as 
a valid lease as only Masita had signed 
that document. On that question some 
of the Hi^ Courts have differed. But 
what is dear is that right from 1911, the 
defendants are enjoying the suit proper- 
ty on the strength of the agreement en- 
tered into between them and the original 
owner. From that agreement it is clear 
that the original owner had agreed not 
to evict Masita and his descendants from 
the suit property so long as they conform 
to the terms of the agreement. 

5. Under these circumstances we think 
that the daim made by the plaintiffs is 
■ 3 . highly imjust one. Hence we do not 
think that we will be justified- in exer- 
cising our discretionary power imder 
Article 186 of the Constitution in inter- 
fering "with the judgment of the Hi^ 
Court. -In this wew of the matter there 
is nc need to go into the correctness of 
the dedsion of the High Comt that the 
defendants have acquired Bhumidari 
rights in the suit property. That question 
is left open to be dedded in future, if 
necessary. 


6. In the result this appeal fails and 
the same is dismissed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 971 
(V 57 C 198,' 

(From; AUahabad)** 

S. M. SIKRI, R. S. BACHAWAT 
AND k: S. HEGDE, JJ. 

Bhagwan Das, Appellant v. Paras Nath, 
Respondent 

Civil Appeal No. 1617 of 1968, D/- 27- 
9-1968. 

(A) Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), Sections 8 and 7-F — Res- 
trictions on evictions — Permission to sue 
— Power to revoke, of Commissioner and 
State Government — Power of State 
Government is exhausted once suit for 
eviction is instituted. 

When the Commissioner sets aside 
under Section 3 (3) die order passed by 
the District Magstrate granting permis- 
sion to file a suit for ejecting a tenant, the 
order of the Commissioner prevails. If 
he cancels the permission granted by the 
District Magistrate there is no effective 
permission left and the suit instituted by 
the plaintiff without awaiting his decision 
must be treated as one filed without any 
valid permission by the District Magis- 
trate. Decision of Upadhya, J., in 1958 
All LJ 584, Approved. (Para 7) 

From this it follows that the Full Bench 
decision in Bashi Ram’s case, AIR 1965 
All 498 to the extent it held that a suit 
filed by the landlord after obtaining the 
permission of the District Magistrate can- 
not become infructuous even if the Com- 
missioner revokes the permission, is in- 
correct. But the Full Bench was right in 
holding that a suit validly instituted after 
obtaining a permission as required by 
Section 3 (1) does not pease to be main- 
tainable even if the State Government re- 
vokes after die institution of the suit, the 
permission granted. If the State Govern- 
ment revokes the permission panted 
before the institution of the ^it then 
there would be no valid permission to 
sue. In . other words, the State Goveni- 
ment’s power to revoke the permission 
granted under Section 3 (1) gets exhausted 
once the suit is vahdiy instituted. 

(Para 7) 

"(Second Appeal No. 2296 of 1961, D/- 

19-3-1968 — All.)_ 

CN/DN,^889/68/raB/A 
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In tiiis view, a decree for eviction qIh 
tained in a suit instituted after obtaining 
the permission of the Commissioner under 
sub-section (3] of Section 3 does not 
become un^orceablo if the State Gov- 
ernment acting under Section 7-F of 
that Act revokes the permission granted 
by the Commissioner after the decree is 
passed. (Paras 1, 7) 

(Desirability of amendment of the Act 
to remove ambiguities in drafting, point- 
ed out.) (Para 7) 

(B) Civa P. C. (1908), Pre. — Intcrpro* 
tatiou of Statutes — Bent Control legis- 
lation — Defective drafting — Intention 
of legislature — - Rule of construction — 
Grammatical construction to be prefer- 
red to all other rules of construction, to 
find out intention of le^lature. (Para 7) 
Cases Referred: Chronological Paras 
(1963) Am 1963 SC 1767 (V 52) = 

(19^ 3 SCR 218, Shri Bhagwan 
V. Ram Chand 6 

(1985) Am 1963 AD 493 (V 52) = 

ILR (1963) 1 AH 543 (FB). Bashi 
Ram V. Mantri Lai 2, 4, 6, 7 

(1964) Am 1964 All 210 (V 51) » 

1963 All LJ 620, Basant Lai Sah 
V. Bhagwatl Prasad Sah '4 

(1958) 1958 AU LJ 584 = 1958 All 
AU WR 685, Munshi Lai v. 

Shambhu Nath Ram Eishan 7 

(1958) 1938 All LJ 724 = 1938 AH 
\VR (HC) 760. Dr. S. L. Khoparjl 
V. State Govt of U. P. 4 

M/s. J. P. Goyal and A. C. Ratnapar- 
khi. Advocates, lor Appellant; Mr. C. B. 
Agarwala, Senior Advocate, (Mr. R. Maha- 
lingier. Advocate, with him), for Respon- 
dent 

The Judgment of the Court was deli- 
vered by 

HEGDE, J.: The question of law that 
arises for decision in this appeal by 
dal leave is not free fr o m difficulty. That 
question is, whether a decree for evu> 
tion obtained in a suit instituted after 
taming the permission of the Commis- 
sioner imder sub-section (3) of Section 3 
of the U. P. (Temporary) Control of Rent 
and Eviction Act, 1&17 (to be hereinafter 
referred to as ^e Act) becomes unen- 
forceable if the State Gm’erament acting 
rmder Section 7-F of that Act revokes 
the permission granted by the Coiimus- 
sioner after tie decree is passed? 

2. The aiJpellant was a tenant of the 
respondent in respect of a shop in Bain- 
ganf In Agra. On January 2, 1959, the 
respondent applied to the District Magis- 
trate under Section 3 (1) of the Act for 
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permission to institute a suif against the 
appellant for evicting him from the shop 
in question. That application was reject- 
ed oy the District Magistrate as per his 
order of July 9, 1939. The respondent 
took up tho matter in revision to the 
Commissioner under sub-section (2) of 
Section 3. The Commissioner reversed 
the order of the District Ma^trate and 
granted the permission asked for on Octo- 
bCT 16, 1959. As against that order the 
appellant moved the State Government 
under Section 7-F on November 17, 
1959. On Tanuaiv 1, 1960, the respon- 
dent served on the appellant a notice 
under Section 100 of the Transfer of Pro- 
perty Act The appellant replied to that 
notice on January 6, 1960. In that reply 
he informed the respondent that he Had 
already moved tho State Govenmient to 
revoke the permission granted by the 
Commissioner. On February 13, 1960 

the respondent instituted suit No. 115 of 
1960 in the Court of Munsiff, Agra seek- 
ing for the eviction of the appell^t from 
tte suit premises. The appellant filed 
his written statement In that case on May 
7, 1960. Therein again he took the plea 
that the permission granted by the Com- 
missioner is not Hod as he had moved 
die Government to revoke the same. The 
suit was decreed by the learned Munsiff 
on November 2, 1960. TTie appellants went 
up in a^^al as against that order to die 
Civil Judge, Agra. On January 27, 1961, 
the State Government revoked the per- 
mission granted by the Commissioner 
during tho pendency of the appeal Rdy- 
ing on this order the Civil Judge of Agra 
allowed the appeal of the apjiellant on 
February 9, iMl. As against that ded- 
sioo the respondent went up in second 
appeal to the High Court The High 
Court allowed the second appeal on 19th 
March, 1968 following the Full Bench 
decision of that Court in Bashi Ram v. 
Mantri Lai, ILR (1965) 1 All 545 = (AIR 
1965 AU 498) (FB). This appeal is direct- 
ed against that decision. 

3. Hie Act was intended as a tempo- 
rary measure as could be gathered from 
its title as weU as the preamble. It Is 
deemed to have come into force on the 
1st day of October 1946 thou^ it was 
passed in 1947, Under the Act as origi- 
nally stood, the decision of the District 
Magistrate under Section 3 was neither 
appealable nor revisable. As per the 
amendments rffected in 1932 a limited 
penver of revision was conferred on the 
Commissioner, By the Amending Act 17 
of 1954, the power conferred on me Com- 
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missidrier was enlarged and Section 7-F 
was incorporated in the Act which says 
that: 

"the State Government may call for 
the records of any case granting or refus- 
ing to grant permission for the filing of 
a suit for ewction referred to in Section 3 
and make such order as ap- 
pears to it necessary for the ends of jus- 
tice” 

The only sections in the Act material for 
the prupose of this appeal are Sections 3 
and 7-F. Section 3 reads thus: 

"Restrictions on evictions'. — Subject to 
an}’’ order passed under sub-section (3), 
no suit shall, without the permission of 
the District Magistrate, be filed in any 
civil court against a tenant for his evic- 
tion from any accommodation, except on 
one or more of the following groimds: 

(a) that the tenant is in arrears of rent 
for more than three months and has 'fail- 
ed to pay the same to the landlord with- 
in one month of the service upon him of 
a notice of demand; 

(b) that the tenant has wilfully caused 
or permitted to be caused substantial 
'damage to the accommodation; 

V (c) that the tenant has, without the 
permission in writing of the landlord 
made or permitted to be made any such 
construction as, in the opinion of the 
court, has materially altered the accom- 
modation or is likely substantially to dimi- 
nish its value; 

(d) that the. tenant has created a nui- 
sance or has done any act which is in- 
consistent ■with the purpose for which he 
was admitted to the tenancy of the ac- 
commodation, or which is likely to af- 
fect adversely and substantially ^e land- 
lord’s interest therein; 

. (e) that the tenant has .on or after the 
1st day of October, 1946, subdet the 
whole or any portion of the accommoda- 
tion without the permission of the land- 
lord; 

(f) that the tenant has renounced his 
character as such or denied the title of 
the landlord and the latter has not waived 
his ri^t or condoned the conduct of the 
‘:enant; 

(g) that the tenant was allowed to oc- 
:^py the accommodation as a part of his 
x»ntract of employment under the land- 
ord and his employment has been deter- 
nined. . 

Explanation. — For the purposes _ of, 
sub-section (e) lodging a person in a 
hotel or a lodging-house shall not be 
deemed to be sub-letting. 
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(2) where any application has been 
made to the District Magistrate for per- 
Joission to sue a tenant for eviction from 
any accommodation and the District 
Magistrate grants or refuses the permis- 
sion, the party aggrieved by his order 
may, within 30 days from tire date on 
which the order is communicated to him, 
apply to the Commissioner to revise the 
order. 

(3) The Commissioner shall hear the 
application made xmder sub-section (2), 
as far as may be, within six weeks from 
the date of making it, and he may, if he 
is not satisfied as to the correctness, lega- 
lity or propriety of the order passed by 
the District Magistrate or as to the regu- 
larity of proceedings held before him, 
alter or revise his order, or make such 
other order as may be just and proper. 

(4) The order of the Commissioner 
under sub-section (3) shall, subject to any 
order passed by Ihe State Government 
under Section 7 (F) be final. 

We have earlier quoted the relevant por- 
tion of Section 7 (F). 

4. Conflicting opinions were expres- 
sed by different Benches of the Allaha- 
bad High Court as to the scope of Sec- 
tion 3 tiU the decision of the Full Bench 
in Bashi Ram’s Case, ILR (1965) 1 All 
545 = (AIR 1965 AU 498) (FB). The 
Full Bench held that a decree obtained 
in a suit for eviction instituted after ob- 
taining the requisite permission wiU not 
become unenforceable even if the State 
Government revoked, after the decree is 
passed, the permission manted, in exer- 
cise of its powers ■under Section 7-F. 
Majority of ^e Judges in that case fur- 
ther held that once a suit is instituted 
after obtaining tire permission of the Dis- 
trict Magistrate, any further order made 
either by the Cormnissioner or the State 
Government carmot- affect the course of 
that suit or the decaree passed therein. 
DTOvedi, J., the other Judge, did not ex- 
press any opirrion on that question but 
even according to him in the appeal filed 
against the decree, the appellate court 
cannot rec:eive in evidence the order 
made by the State Govermnent which 
means that the decree carmot be rever- 
sed on the ground that the State Gov- 
ernment had revoked the permission 
granted. The correctoess of the Full 
Bench decision is challenged by the ai> 
pellant in this appeal. In support of bis 
interpretation of Ss. 3 and 7-F he placed 
relianc:e on the decision of a Division 
Bench of the Hi^ Court of Allahabad in 
Dr. S. L. Fhoparji v. State Govt of U. P., 
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1958 All LT 724. He also sought sup- 
port the decision of a Single Judge 
of that Court in Basant Lai Sah v. Bhag- 
wati Prasad Sah, AIR 19&4 All 210._ It 
is not necessary to refer to the various 
decisions of the Allahabad High Court 
on question. Suffice it to say that 
in fiiat cotirt there was serious deavage 
of opinion on the question that we are 
considering in this appeal till the deci- 
sion of the Full Bench in Bashi Ram*s 
case, ILR (1965) 1 All 545 = (AIR 1965 
All 498) (PB) (supra). We were given to 
understand that Dhavan, J., had doubted 
the correctness of the decision of the 
Full Bench and had requested the Chief 
Justice to constitute a larger Bench to 
consider the correctness of the decision 
in Bashi Rain’s case, ILR (1965) 1 All 
545 = (AIR 1965 AU 498) (FB) but in 
view of the pendency of this appeal, the 
constitution of a larger bench was not 
considered necessary. 

5. The contention of Mr. Goyal, the 
learaed Counsel for the appellant was 
&at the Act generally speaking, has re- 
stricted the ri^t of the landlord to evict 
tenant, to one or other of the grounds 
mentioned in Clauses (a) to (g) of Sec- 
tion 8 (1); but in order to meet any ex- 
ceptional case, it is provided in Sec. 3 (1) 
that a suit for eviction may be instituted 
on any ground other than those mention- 
ed in Qauses (a) to (g) if the permission 
of the District Ma^trate is obtained; 
file Older made bv the District Magistrale 
is revisable both by the Commissioner as 
well as the State Government; the only 
order that is final is that made by the 
State Government. If a landlord chooses 
to institute a suit on the basis of the per- 
mission granted by tiie District Magis- 
trate or the Commissioner wdiout wail- 
ing for the decision of the State Govern- 
ment he takes the risk; if the State Gov- 
ernment revokes the permission granted 
by the' District Magistrate or the Com- 
missioner then the suit must be deemed 
to have been instituted without pennis- 
sion and consequently not maintainable. 
Mr. Goyal urged that if Ae decision in 
Bashi Ram’s case, ILR (1965) 1 All 545 
= (AIR .1965 All 498) (FB) is accepted 
as correct then so far as the tenant is 
concerned, generally speaking, he cannot 
in\-oke the powers of the State Covein- 
ment under Section 7-F because im- 
mediately after the decision of the Com- 
missioner, if the same is in his favour 
the landlord is likely to institute a suit 
for eviction and thus n ullif y the power 
of the State Government under S. 7-K, 
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He urged that as Section 7-F em- 
powers &e State Government to^ re- 
vise the order made by the subord^te 
authorities whether the same is in 
favour of the landlord or the tenmt wa 
should not place an interpretation on 
Sections which would affect die power of 
the State Government to do justice to 
the tenants for whose benefit the Act has 
been enacted. ^ 

6. On tbe other hand it was urged 

by Mr. C. B. Aggarwal, learned Counsel 
for the respondent that the landlord hM 
a right to sue for the eviction of his 
tenant under the provisions of the Trans- 
fer of Property Act subject to the rcshi'c- 
tions stipulated therein. That is a sta- 
tutory right The provisions contained 

in the Act to the extent they encroach 
upon the rights of the landlord either 
specifically or by necessary implication 
control the rights of the landlord. In 
other respects the land-lord’s rights under 
the Transfer of Property Act remain un- 
affected. According to him the only 
restriction placed on the landlord in the 
matter of instituting a suit for evictior 
on grounds other tnan those mentioned 
in Clauses (a) to (g) in Section 3 (1) is to 
obtain ,the .prior permission of the Dis- 
tiict-jMa^strate suoject to die order made 
under sub-section (3) of Section 3 by the 
Commissioner; once a suit is validly in- 
stituted in accordance wi& diose provi- 
sions, no order of the State Government 
can either interfere with the course of 
that suit or invalidate the decree obtain- 
ed therein. He urged that if the posi- 
tion is as contendedBy the learned Coun- 
sel for the appellant, curious results are 
likely to follow. Section 7-F does not 
fix any period within which the State 
Government must act. It can exercise its 
power under that provision at any time 
it pleases — ^may be after 10 years or 20 
years; the power conferred on the State 
Government is extremely wide as ob- 
served by this Court in Shri Bhagwan v. 
Ram Chand, (1965) 3 SCR 218 = (AIR 
1965 SC 1767). Therefore it can revoke 
the pennission granted after the decree 
for eviction is confirmed by the High 
Court or even, the Supreme Court and; 
dius make a mockery of the j'udfdal pro* 
<^; this could not bave been the inten- 
tion of the legislature. According to 
Mr. Aggarwal from the very scheme of 
yflie Act and from the very nature of the 
power conferred on fte State Goveri^ 
ment, it cannot be exercised after a suit 
is instituted after complying with the 
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requirements of sub-section (1) of Seo- 
tioh S. His further contention was that 
on a proper construction of sub-section (1) 
of Sections, it would be seen liat die suit 
instituted after obtaining the required 
pennission being a validly instituted sm't, 
its progress cannot be interrupted; the 
permission required under Section 3 (1) 
■is the permission of the District Magis- 
trate subject to any order under Sec. 3 (3) 
by the Commissioner; in other words the 
permission given by the District Magis- 
trate is not final till affirmed by the 
Commissioner; till then it remains tenta- 
tive; once the Commissioner affirms the 
same or grants the permission asked for 
it becomes final and thus amounts to a 
valid permission to sue; hence a suit filed 
on the basis of that permission is a validly 
instituted suit unless the permission 
granted was revoked by the State Gov- 
ernment before the institution of the suit. 
Proceeding further he stated that it is 
true that the order of the Commissioner 
though final yet it is subject to any order 
that may be passed by the State Gov- 
ernment; but Section 3 (1), the provision 
.dealing with the permission to fue a suit 
/for eviction, does not refer to the order 
under Section 7-F; it only speaks of the 
permission granted by the District Magis- 
trate subject to the order of the Com- 
missioner and not further subject to any 
orders made by the State Government. 
In this cormection he invited our atten- 
tion to the fact that as against the order 
passed by the District Magistrate under 
sub-section (1) of Section 3, a revision 
petition can be filed before the Commis- 
sioner ■within 30 days of that order and 
not thereafter. The Commissioner has 
not even the power to condone the delay 
in filing the revision petition. Further 
imder sub-section (3) of Section 3, the 
Commissioner is required to hear the ap- 
plication made imder sub-section (2) of 
Section 3, as far as- may be,_Avithin sis 
weeks from the date of making it AH 
these provisions indicate that the legisla- 
ture was of the opinion that the proceed- 
ings under Section 3 should be carried 
on expeditiously and the decision of the 
.Commissioner should be considered as 
’.iiinal. . According to Mr. Aggarvval, tJie 
‘question of granting or refusing to ^ant 
fte pennission imder Section 3 are prima- 
rily to be dealt "with only by the District 
Magistrate and the Commissioner. They 
are the only tribunals in the hierarchy 
of the tribunals constituted for that pur- 
pose. The power given to the Govern- 
ment under Section 7-F is merely a 


supervisory power. That is why no limi- 
tation is imposed on the exercise of that 
power either in the matter -of tim e xvithin 
which it should be exercised or the cir- 
cumstances under which it can be exer- 
cised. Such a power according to him 
is a reserve power and therefore has to 
be exercised before the Court’s jurisdic- 
tion is invoked. He particularly laid 
emphasis on the fact that sub-section (1) 
of Section 3, the compliance of which is 
necessary before validly instituting the 
suit, does not at all refer to an order 
under Section 7-F. 

7. After examining the provisions of 
this Act, we are constrained to observe 
that the drafting of this Act leaves con- 
siderable room for improvement despite 
the fact that it was amended twice over. 
Though it was intended to be a tempo- 
rary measure when it was originally en- 
acted, it has now remained in the statute 
book for over 20 years and there is no 
knowing how long the same will conti- 
nue to be in force. Therefore it is but 
appropriate that the proidsions of this 
Act should be clear and rmambiguous. 
From sub-section (1) of Section 3 it is 
not possible to find out the contents of 
the powers of the District Magistrate. 
No guidelines are laid down therein to 
regulate the exercise of the powers of 
the District Magistrate. It is not possible 
to find out from that provision under 
what circumstances the District Magis- 
trate can grant the permission asked for 
and under what circumstances he can re- 
fuse the same. It is likely that different 
District Magistrates are exercising that 
power in different ways. One conside- 
ration may appeal to one District Magis- 
trate and a. totally different considera- 
tion may influence another District Magis- 
trate. It would have been appropriate 
if the legislature had defined the scope of 
the powers of the District Magistrate or 
at least laid down certain guide-lines for 
regulating his . discretion. Sub-s. (3) of S. 3 
says that if the Commissioner is not satis- 
fied as to the correctness, legality or pro- 
priety of the order passed by the District 
Magistrate, he may alter or reverse the 
order of the District Mamstrate or make 
such, other order as may be just and pro- 
per. It is not possible to find out on 
what basis the Commissioner can deter- 
mine the correctness, legality or propriety 
of the order made by Ae District Magis- 
trate.. As seen earlier no restrictions 
are placed on the powers of tlie District 
Magistrate in granting or refusing to 
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grant tho pertnission asked for under Seo 
tion 3 (1). Therefore the only thing the 
Conmiissioner can do is to exercise his 
discretion in preference to die discretion 
exercised by me District Magistrate. Now 
coming to the power conferred on tho 
State Government under Section 7*F, 
it would bo seen that it is a pcrwer of 
wide amplitude. It can be exercised by 
it in any way it pleases. No restrictioD 
either as to tne time within which it can 
be exercised or as to the circumstances 
under which it can be exercised is pla-%d 
on tho State Government. Under these 
circumstances the anomalies pointed out 
by Mr. Goyal as well as by Mr. \ggar- 
wal are inevitable. Therefore in con- 
struing this Act, no useful purpose will 
be served by taking into consideration 
the harihip to Ao parties. In whatever 
way we may construe Sections 3 and 7^ 
hardship to one party or the other is in- 
evitable. Neither Counsel suggested to 
us any inleipretatioo which could steer 
clear of tho anomalies pointed out at tho 
bar. Therefore wo have to fall back on 
the grammatical construction of sub-sec- 
tion (1) of Section 3 and leave out of 
consideration all other rules of construc- 
tion for finding out the intention of the 
legislature. Section S (1) docs not rcstrirt 
the landlord’s rl^t to evict bis tenant 
on any of the grounds motioned in Ck. 
(a) to (g) of that sub-section. But if he 
wants to sue his tenant for eviction on 
any ground other than those mentioned 
in those clauses th?n he has to obtain 
the pennissfon of the District Magistrate 
whose discretion is subject to any order 
assed under sub-section of Section 3 
y tho Commissioiier, These are tho ' 
only restrictions placed on the iwwer of 
a landlord to institute a suit for eviction 
of bis tenant If a landlord files a suit 
for tho eviction of his tenant svithout ob- 
taining tho permission of the District 
Magistrate that suit Is not maintainable 
but if ho files a suit after obtaining tho 
permission of the District Magistrate and 
if the Commissioner revokes the permis- 
sion granted by llic District Magistrate 
in a properly instituted applicab’on under 
Section 3 0 tlien the suit instituted by 
him will be considered as luving been 
filed without tlie' permission of the Dis- 
trict Magistrate because Section 3 (1) fn 
specific terms sa>'s tliat the permission 
given by Uie District Magistrate is subject 
to any order passed tmder sub-section 
In other worm the permission given ^ 
the District Magistrate does not ncquins 
any finah’ty until either the period fixed 
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for filin g an application under sub-seo* 
tion (2) of Section 3 expires and no ap- 
plication under that section was fflra 
within ^at time or if an application had 
been filed within that time, the same had 
been di^osed of by the Commissioner. 
The permission to file a suit for evictioii 
assumes finality under Section 3 (1) once 
the Commissioner decides tho revisioi! 
perition pending before him. In fact 
sub-section (4) of Section 3 says that the 
order of the Commissioner is final. Il 
is true that that order despite the fad 
that it is final Is subject to any order 
passed by the State Government under 
Section 7-F. There is no provision in 
the Act providing that a suit validly in- 
sKhited after getting the required per- 
mission under Section 3 (1) ceases to be 
maintainable because of any order made 
by the State Government under S. 7fF. 
Similarly there is no provision In the Act 
invalidating a decree passed after the 
Act came info force in a validly insti- 
tuted suit. Section 14 provides:— 

“no decree for tho eviclicm of o tenant 
from any accommodation passed before 
the date of commcocemcnt of this Actt 
shall, in so for as it relates to tho evloJ 
tion of such tenant, be executed agolnsT 
him 05 long os this Act remains In force 
except on any of tho grounds mentioned 
in Section 8: 

Provided tbotlhd tenant agrees to pav 
to the Jandlora “reasonable annual rent* 
or the. rent payable by him before the 
passing of the decree whichever is hi^- 
er." 

This provision appUes only to decrees 
passed before the date of too commence- 
roent of toe Act A decree of a Court 
in .o’ suit validly instituted Is blading on 
the parties to the same. It is true that 
toe finality or the force of a decree can 
be taken aivay by a statute, but the Court 
not readily infer that a decree pass- 
ed by a competent Court has become un- 
cnfo^ablo unless it is shown that a 
provision of law has specifically or by 
necessary Implicab'on made that decree 
jmcnforceable. No such provision wa? 
brought to our notice. On an examina- 
tion of too relevant provisions of the Ad 
our conclusion is that when toe Cotnmis 
doner sets aside the order passed by the 
DisWet Magistrate granting permissicii 
to^fue a suit for cjcctojg a tenant, tbe 
mder of the Commissioner prevails. B 
canceb the permission granted Ly the 
District Magistrate tocro is no cffcctb’C 
permission left and too suit instituted by 
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of appeaL The rejection of an appeal 
by using only; one word of dismissal 
causes difficulties and embarrassment in 
finding out the reasons, which weighed 
with the Court in dismissal of the 
appeal in Imune. The High Comt should 
not summarily reject criminal appeals if 
they raise arguable and substantial points. 
AIR 1953 SG 282 and Criminal Appeal 
Na 188 of 1969, D/- 9-2-1970 (SC) ^d 
Am 1963 SC 1696, Rel. on. >ara 6) 
Where two accused are diarged under 
Section 802/34 and one of them is acquit- 
ted, the question whether the conviction 
of the other under Section 302/34 is pos- 
sible, is an arguable and substantial mat- 
ter of law. (Para 12) 

So also, the contention that it would 
be an error to hold that there was inti- 
macy between the appellant and ffie wife 
of another person on the evidence of 
thud parties when neither of them gave 
evidence would be an arguable and sub- 
stantial point. Case law referred. 

(Para 12) 

(B) Conslitufa’on of Lidia, Article 136 
— Appeal by special leave — Powers of 
Siq)reme Court Dismissal of appeal 
under Section 410 in limine by Hi^ 
Court by using single word even though 
it raised subsitofiar and arguable points 
— Dismissal is improper ~ Order set 
aside and appeal remanded for rehearing 
according to law. (Paras 13, 1^ 

Cases Referred; Chronological Paras 
(1970) Criminal Appeal No. 188 of 
1969, D/- 9-2-1970 = (1970) 1 
SCWR 820, Govinda Kadtuji 
Kadam v. State of Maharashtra 5 
(1969) Criminal Appeal No. 38 of 
1969, p/- 17-9-1969 (SC), Bhan- 
war Singh v. State of Rajasthan 9 

(1969) Criminal Appeal No. 95 of 
1969, D/- 18-9-1969 (SC), Vishwa- 
nath Shankar Beldar v. State of 
Maharashtra 10 

(1968) Am 1968 SC 609 (V 55)= 

(1968) 2 SCR 88, Narayan Swami 
V. State of Maharashtra 8 

(1968) Criminal Appeal No. 262 of 
1968, D/- 20-12-1968= (1969) 1 
SC\^ 374, Bashir Husain Peshi- 
mani v. State of Maharashtra 11 

(1963) Am 1963 SC 1413 (V 50)= 

1963 (2) Cri LJ 851, Krishna 
Govinda Paid v. State of Maha- 
rashtra 12 

(1963) Am 1963 SC 1698 (V 50)= 

(1964) 8 SCR 237= 1983 (2) Gii 
LJ 534, Cbiitaranjan Das V. State 
of West Bengal 6 


1970 

, the plaintif f without awaitinff his deci- 
sion must be treated as one fued without 
any valid permission by the District 
Magistrate. To this extent . we are in 
agreement with the decision of Upa- 
dhaya, J., in Munshi Lai v.. Shambhu 
Nath Ram Eashan, 1958 LJ 584. From 
this it follows that the Full Bench deci- 
sion in Bashi Ram’s case, ILR (1965) 1 
AU 545 = (Am 1965 AU 498) (FB) to 
the extent it held that a suit ffled by the 
landlord after obtaining Ihe permission 
of the District Magistrate cannot become 
infructuous even it the Commissioner re- 
vokes the permission, is incorrect But 
we agree with the Full Bench that a 
suit validly instituted after obtaining a 
permission as required by Section 3 (1) 
does not cease to be maintainable even 
if the State Government revokes after 
the institution of the suii^ the permission 
granted. If the State Government re- 
vokes the permission granted before the 
institution of the suit then there would 
be up valid permission to sue. In other 
words the State Government’s power to 
revoke the permission granted under Sec- 
tion 3 (1) gets exhausted once the suit 
is validly instituted. 

8. For the reasons mentioned above, 
this appeal fails and the same is dismis- 
sed. But in the circimistances of the 
case, we make no order as to costs. 

Appeal dismissed. 
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(From; Bombay)® 

A N. RAY AND I. D. DUA, JJ. 

■ Siddanna Apparao Patil, Appellant v. 
State of Maharashtra, Respondent 
Criminal Appeal No. 180 of 1967, D/- 
6-3-1970. 

(A) Crimmal P. C. (1898), Section 421 
— Summary dismissal of appeal — • Ap- 
peal under Section 410 from sentence of 
Court of session — Discretion of High 
Court ~ Principles — Substantial and 
arguable points — Illustrations. 

Under S. 421, Cr. P. C. the Appellate 
Court undoubtedly has power of sum- 
mary dismissal,' but if the appeal raises 
arguable and substantial points the High 
Comt shoiJd give reasons for rejection 

®(Griminal Appeal No. 1444 of 1966, D/- 
5-12-1966 — Bom.) 

DN/DN/B189/70/KSB/A 
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(1956) AIR 1956 SC 51 (V 43)= 

19M Cii LJ 147, Prabbu Navle 
V. State o{ Bombay 12 

(1953) AIR 1953 SC 282 (V 40)= 

1953 SCR 809= 1953 Cri LJ 1127, 
Mushtafc Hussain v. State of Bom- 
bay 5 

M. S. K. Sastri and S. P. Nayar, Advo- 
cates, for Respondent 
Ibe following Judgment of the Court 
•was delivered by 

RAY, J.:— This is an appeal by spedal 
leave against the judgment of the Ki^ 
Court of Bombay dated 5th December, 
1966 dismissing in limine the appeal pre- 
ferred against the judgment and order 
dated 16lh August, 1966 passed by the 
Session Judge, Sholapur. Tne High Court 
by an order dated 3rd April, 1967 also re- 
fused leave to appeal to this Court 
2. The appellant was accused No. 1. 
He was convicted under Section 302 read 
mth Section 34 of the Indian Penal Code 
and sentenced to imprisomnent for life. 

8. Broa^y state<L the charge against 
the npp^ant was that he in conspiracy 
with hte bto^cii accused No. 2, commit- 
ted murder of Ravansidbappa 
"■ ■■* ,e de- 


Fatil and Mabadeo Sidran Patd. The . . 
fence of both the appellant and his bro- 
ther was one of total denial. 

4. The right to prefer an appeal from 
sentence of Court of Sessions is confejw 
red by Section 410 of the Criminal Pro- 
cedure Code. The riidit to appeal is one 
bod) on a matter of fact and a matter of 
law. It is only in cases where ihere is a 
trial by jury that the right to appeal is 
under Section 418 confined only to a mat- 
ter of law. 

5. This Court in several decisions dealt 
vrith Section 410 of the Criminal Proce- 
dure Code and the ri^ts of the appel- 
lant thereunder. Refeences may be 
made to one of the earlier decisions of 
this Court in Mushtalc Hussain v. Stale 
of Bombay, 1933 SCR 809= (AIR 1953 
SC 282) and the recent vnsTcpoited ded- 
sion in Govinda Kadtuji Kad^ v. State 
of Maharashtra, Criminal Apped No 2M 
of 1969, D/- 1^2-1970 (SC) where several 

E revious decisions of this Court have 
een noticed. 

8. The foRmvmg principles emerge 
from tire decisions; first, the Ajmdlate 
Court undoubtedly has pmver or sum- 
mary dismissal; secondly, if the ajqieal 
raises arguable and substantial points the 
Hish Ck)urt should give reasons for r^eo- 
tion of appeal; thirdly, rejection of an op- 
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peal by using only one word of dismissal 
causes difficSties and embarrassment fa 
finding out the reasons which weidra 
widi Sie Hi^ Court in dismissal of the 
appeal in limin e; fourthly this Court fa 
Chittaranjan Das v. State of West Beth 
gal, (1964) 3 SCR 237= (AIR 1963 SC 
16w) held that the Hi^ Court should ^ 
summarily reject criminal apwals if they 
raise arguable and substantid points. 

7. As to what is an arguable 
substanb’al point may be illustrated wim 
reference to a few decisions. 

& In Narayan Swami v. State of 
Maharashtra, (1968) 2 SCR 88 = (AIR 
1968 SC 609) this Court stated that a 
ground in preferring an appeal from the 
jud^ent of the Sessions Court that a 
gross illegdity was committed in relying 
upon the evidence given by a co-accused 
in a dacoity case and using the answers 
given by him as a co-accused against the 
accused appellant would be a substantial 
question. Again it was noticed that de- 
nhj of an opportunity to on appellant io 
a dacoity case of being heard as requir- 
ed under Section 479A of the Ciimloal 
Procedure Code woiild be an arguable 
point 

9. In an unreported decision of this 
Court in Bhanwor Sin^ v; State of Rajas- 
than, Criminal Appeal No. ^ of 1969, 
D/- 17-9-1969 (SCI it was held that 
failure to consider me position in which 
the appellant was placed when his imme- 
diate superior admittedly ordered him to 
bring out the currency notes which were 
required not for the purpose of invesliga- 
tioo of any case but only for the purpose 
of being sbo^vn to a person whom the sub- 
inspector wanted to help in laying down' 
a new trap would be a substantial ground 
in a conviction vender Ihevention of Cor- 
ruption Act and Section 409 of the Indian 
Penal Code. 


10. In another unreported decision of 
this Court in Vishwanath ShanVar Beldar 
V. State of Maharashtra, Criminal Appeal 
No. 95 of 1969. D/- 18-9-1969 (SC) it was 
said that if the trial Judge did not ao- 
cept the witness as a whofiy truthful wit- 
ness in the light of reports sent by police 
officers and his statement under Section 
of the Criminal Procedure Code and 
remarked that a portion of the evidence 
was clearly an improvement it was neces- 
sary for the High Court to consider toe 
evidence afresh. 

^11. In another unreported earlier de- 
efaion of this Court in Bashir Hussain 
Peshunanl v. State of Maharashtra. Cri- 
minal Appeal No. 282 of 19i^ D/- 20-12- 



1970 Dnyanu Hariba v. State o£ Maharasitra [Prs. 10-14] S. C. 979 


1968 (SC) the offences alleged were under 
the Indian Penal Code, the Sea Customs 
Act, 1878 and the Foreign Exchange 
Regulation Act, 1947 in respect of gold 
alleged to have been brought into India 
in pursuance of a conspiracy. There was 
oral testimony of accomplices. That evi- 
dence was held by the trial Court to 
have been corroborated by the actual 
finding of gold from the place of one of 
the accused. Another piece of evidence 
was the recovery of duplicate set of keys 
at the residence of accused No. 2. Reli- 
ance was placed by the trial Court on the 
confession of the appellant which had 
been retracted as corroborative evidence 
of the accomplice witnesses. In prefer- 
ling appeal to the Hi^ Court the grounds 
turged were that there were serious in- 
firmities in the evidence and the manner 
in which the keys were recovered was 
open to objection. The High Court dis- 
missed the appeal in limine. This Court 
remitted the matter back to the High 
Court for disposal of tire appeal in ac- 
cordance with law by expressing the view 
fihat these were arguable points. In the 
same case it was said that it would be 
open to the appellant to canvass before 
•the High Court in appeal every point 
even on a question of fact in his favour 
to demolish by reference to other mate- 
rial the evidence that had been used 
against him. 

12. In the present case, one of the 
contentions of tire appellant in the appeal 
preferred was that the appellant was 
charged under Section 802 read with Sec- 
tion 34 of the Indian Penal Code for com- 
mitting murder of both the Patils in fur- 
therance of the common intention of the 
appellant and accused No. 2 and on ac- 
cused No. 2 being acquitted the appel- 
lant could not be con-victed ■with the aid 
of Section 84. In aid of that contention 
reliance was placed on the decisions of 
this Court in Prabhu Navle v. State of 
Bombay, AIR 1956 SC 51 and Krishna G. 
Patil V. State of Maharashtra, AIR 1963 
SC 1413. Another contention raised in 
the appeal was that it would be an error 
to hold that there was intimacy betiveen 
the appellant and Nilava wife of Babaima 
on the evidence of third parties when 
neither Babaima nor Nilava gave evidence. 
We have only referred to tw'o contentions 
amongst several others to illustrate both 
arguable and substantial matters of law 
and of fact. 

13. In the present case the High Court 
dismissed die appeal by a single word and 
it is not possible to know the reasons 


which persuaded the Hi^ Court to dis- 
miss the appeal. 

14 In the result the appeal is allow- 
ed. The order of dismissal of the appeal 
is set aside. The matter is sent back to 
the High Court for fresh consideration on 
hearing the parties. 

Appeal allowed and 
Case Remanded. 
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(From: Bombay) 

A N. RAY AND I. D. DUA JJ. 

Dnyanu Hariba Mali and others. Ap- 
pellants V. The State of Maharashtra, Res- 
pondent. 

Criminal Appeal No. 222 of 1967, D/- 
10-3-1970. 

(A) Criminal P. C. (1898), Section 410 
— Appeals imder, from sentence of Ses- 
sions Court — Substantial and arguable 
points raised — High Court should not 
dismiss appeal in lu^e — Right of self- 
defence is arguable and substantial point 
•— (Penal Code (1860), Section 97) — 
Judgment of Bombay High Court, D/- 
26-^1967, Reversed. 

In dealing with appeals under section 
410 from sentences of Court of Sessions 
the High Court should give reasons for 
rejection of an appeal and if arguable 
and substantial points are raised, the 
Hi^ Court should not summarily reject 
the appeal The point of the right of 
self-defence is a substantial and arguable 
point of law. It is desirable that the 
High Court should deal with it if raised 
by the appellants in the light of the 
principles laid do-wn by the Supreme 
Court and not dismiss the appeal in 
limine. AIR 1970 SC 977, Ref.; Judg- 
ment of Bombay EKgh Court, D/- 26-6- 
1967, Reversed- (Para 9) 

(B) Penal Code (1860), Section 97 — * 
Bight of self-defence — Nature of. 

The right of self-defence is an impor- 
tant one. The onus is on the accused. 
This right can be availed of by tiie ac- 
cused only when circumstances fully 
justify the exercise of such a ri^t. There 
is a right of appeal on fact as well as 
on law. _ (Para 9) 

Cases Referred; Chronological Paras 
(1970) AIR 1970 SC 977 (V 57) = 

Criminal Appeal No. 180 of 1967 

p)/_ 6^1970 Siddanna Apparao 

Patil V. State of Maharashtra 9 

DN/DN/B198A0/VBB/A 



050 S. C. rPH. 1-6] Dnyaira Hariba v. Shite of Maharashtra (Ray J.) A.I.K. 


The following Jodgment of the Court 
was delivered by 

RAY, J.: — This is an appeal bv special 
leave against the Judgment of the Hijdi 
Court at Bombay dated 26th June, 19OT 
dismissing in limine the appeal filed by 
the appellants against the judgment of the 
Additional Sessions Judge, Sholapur dated 
6th February, 1967. 

2. The appellants Dnyanu, TuJearam 
and Ha^a W’cro convicted under Seo* 
lion 602 read with Section S-1 of the 
Indian Penal Code and each of them was 
sentenced to undergo imprisonment for 
life. The appellants were also convict- 
ed imdcr Section 320 read with Sec. 34 
of the Indian Penal Code and each of 
them was sentenced to undergo rigorous 
imprisonment for a iwriod of one year. 
The appellants wero also convicted under 
Section 323 read with Section SI of tho 
Indian Penal Codo and each of them was 
sentenced to undergo rigorous imprison- 
ment for 0 i»riod of one month only. 
All tho sentences weto to run concur- 
rently. 

S. Tho proseenUon case in short is as 
follmrs. There wero criminal prosecu- 
tions between tho appellants and somo 
trimben of tho party of Dnyanuba 
Gadade. Dnyanuba ana prosecution wit- 
ness Panda Shingado appeared In those 
eases ns witnesses against tho api>ellaDts. 
On 3rd July, 1900 I^yanuba went to tho 
shop of one Gulab Kala\vat at Talufci 
Sangda in Sholapur District for getting 
somo grocery on credit Tho shop-keep- 
er declined to civo him grocery end a 
quarrel ensued bet w e en tho too. Tho 
prosecution case Is that the complainant 
Uarayan YktiQ, Yaaia ShtogaSc, Teshwant 
PatU. Gona Patil and Nona Gad^o bap- 
Iiened to bo there casually and on tho 
complainant’s intervention tho dlsputo was 
settled. Thereafter nariba who is an old 
man of 73 arriN-cd nt tho shop of Cuird) 
and vrilhoul any i^mo or reason start- 
ed abusing Panda Shfngnde, Thereunon, 
Panda beat appellant Ilariba with a 
chapal and Dnyanuba beat him with fists. 
Again the complain.int inter%Tncd and 
nadfied tlto parties wheteupon appellant 
llanba left tho place and went towards 
his flour-mUL 

•L Sbortlv' there.afler appeDanb Thkn- 
ra.m and Ilariba emno to the shop 
Cnlab. Tukaram was armed with an 
iron pipe. Apprehending that tlio appel- 
lants might beat Dnyanuba and Panda, 
the ccm^alnant went ahead and entreat- 


ed the appellants not to rako ‘up tho 
guflirel v^ch was already settled. The 
appellants then went to their farm-house. 
Dnyanuba and his companions continued 
to sit at dio ^op of GuL-ib for more than 
an hour. Then tho party of Dnyanuba 
thou^t that it w’ould not be safe to allow 
Etoyanuba to go alone, they all started 
going toward tho houso by a foot track 
wbiem passed through the land of one 
Namyon MolL The appellants who svero 
in their farm-house saw tho party going 
along tho foot track and they left tho 
farm-houso end went towards tho ap- 
proadiing party. Appellant No. 1 car- 
ried two spears in his hand, ono of which 
ho handcQ over to appellant No. 2 on 
tho way. Then tho appellants and tho 
party of tho deceased enmo across cadi 
other on tho foot track in Narayan’s fields. 
Then Etayanuba requested tho appellants 
not to beat them sinco tho quarrel was 
settled. Disregarding this request, at tho 
instigation of oppell^t No. 3, appellant 
No. 2 stabbed dnyanuba svith a ^ar on 
his chest. Dny.muba tlicn collapsed. 
Thereupon ycsb\vant Palil fell on Ills 
I)crson to saw him and appellant No. 1 
stabbed Yeshw.nnt Palil on bis back, Tho 
compbinant tried to snatdi tho spear 
from tho hands of appellant No. 1. In- 
jury was caused to tho indei-finger of tho 
complainant’s right hand. At tho samo time 
appellant No. 2 hit Nana Cndado svlth 
tho b^dlo of tho ^ar. Then S mem- 
ben of tho part)' of tho deceased began 
to pelt stones at tho appellants. Tho ap- 
pellants sustained injuries. 

5. Tho appellants denied tho charge 
and pleaded a right of sclMcfenco. This 
dcfcnco was that tho party of the de- 
ceased DD>'anuba which consisted of 
about 35 to 20 persons wero tho aggres- 
son and were beating tho appellants Nos. 
2 and^ 8 with sticks and stones. Appel- 
lant No. 1 end his wife were coming to 
t he p lace of tho Incident IVhen they 
oiJproadjcd, tho opnoslio party pelted 
stones at them and ixith of uicm sustain- 
ed infuries. In tho melee appellant No. 
1 took out a knife and In sclMefenco 
started using It against tho aggressors as 
a result of which somo members from 
the opposiio party might have rccci>*cd 
injuries. 

C. It win aijpear from the Judgment 
of the Sessions Court that to-o of tho 
mala points which fin for determination 
WOT; first, whether tlio accused to gene- 
ral. and accused No. 2, in partiailor, 
caused tlie injuries to Dnjunulja Cadado 
and three others in self-defence, 
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cecondly, y^hetiber Hie accused in further- 
ance of common intention murdered 
Dnyanuba Gadade. 

7. In the memorandum of appeal filed 
by the appellants before the High Court 
at Bombay, the principal questions raised 
by the appellants were these. Firsts 
that the trid Judge failed to appreciate 
that considering the situation of the shop 
of Giilab Kalawat from where the decea- 
sed and his companions proceeded to go 
to their houses towards the north they 
could not possibly have thought of go- 
ing through Narayan’s field when very 
dose to Gulab’s shop was a cart track 
which took them strai^t to their houses. 
Secondly, that the trial Judge should 
have proceeded to consider and appre- 
ciate the respective versions of the pro- 
secution and the defence as against the 
background of this position and the ex- 
pected natural course of conduct on the 
part of the other party in proceeding 
towards their house by the snorter and 
the more convenient way of cart-track. 
Thirdly, that the defence version that 
the party of the deceased actually chased 
appellants Nos. 2 and 3 through the field 
of Narayan and assaulted mem with 
sticks and stones in the field appears to 
be more natural and more prob^le and 
tiherefore more acceptable and that the 
alleged foot track appears to have been 
invented by the prosecution to explain 
their meeting the appellants in the field 
of Narayan. Fomtluy, that the deceased 
and his party were in an aggressive mood 
and that in view of the previous litiga- 
tion they wanted to settle accoimts with 
the appellants and with that view they 
chased appellants Nos. 2 and 8 and over- 
took them in the field of Narayan and 
assaulted them with sticks and stones and 
that the prosecution story put forward 
that stones were hurled at the appellants 
in self-defence by the party of the de- 
ceased was invented in self-defence by 
the prosecution. Fifthly, that if the only 
object of the opposite party was to scare 
away the appellants and prevent them 
from makrag a further assault, the ap- 
pellants as soon as the opposite party 
started pelting stones at them would have 
run away and would not have sustained 
so many injuries as a result of stone 
throAving by the other par^ and that 
therefore in aU probability the appellants 
sustained their injuries xmder the circum- 
stances and in the manner alleged by 
them and not as alleged by the prosecu- 
tion. Sixthly, that the trim Judge com- 
mitted a serious error in referring to what 
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the defence witness did not state before 
the police thereby allowing the statement 
of a defence witness . under Section 162 
of the Criminal Procedure Code to be 
used at the trial. Finally, the conflict 
between the complainant’s first informa- 
tion report and his evidence at the trial 
was not appreciated. 

8. Some of the important points raised 
by the appellants have been referred to 
above only to illustrate the arguable and 
substantial points raised by the appellants 
both as to fact and law. 

9. The High Court dismissed the ap- 
peal with a one word order of dismiss^. 
It is, therefore, not possible to know the 
reasons which persuaded the High Court 
to do so. This Court has, from time to 
time, stated that in dealing with appeals 
under Section 410 of the Criminal Proce- 
dure Code from sentences of Court of 
Sessions the High Court should mve rea- 
sons for rejection of an appeal and if 
arguable and substantial points are raised 
the High Court should not summarily re- 
ject the appeal. In Siddanna Apparao 
Patil V. State of Maharashtra, Criminal 
Appeal No. 180 of 1967, D/- 6-3-1970 = 
(reported in AIR 1970 SC 977) reference 
has been made to a few decisions of this 
Court which illustrate as to what sub- 
stantial and arguable points of law are. 
The right of self-defence is an important 
one. The onus is on the accused. This 
right can be avafled of by the accused 
omy when circumstances fully justify the 
exercise ofsuchari^t. There is a right of 
appeal on fact as well as on law. It is 
desirable that if the appellants raise argu- 
able and substantial points, the High 
Court should deal with it in the li^t of 
principles laid down by this Court. 

10. The appeal is allowed. The 
matter is remitted to the High Court for 
firesh consideration on hearing the part- 
ies. 

Appeal allowed. 


AIR 1970 SUPREME COURT 981 
(V 57 C 201) 

(From: Madhya Pradesh) 

J. C. SHAH, K. S. HEGDE AND. 

A, N. GROVER, JJ. 

B. C. Same, Appellant v Nemi Chand 
Jain, Respondent. 

Civil Appeals Nos. 124 of 1967 and 
433 and 434 of 1970, D/- 5 -3-1970. 
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Hotises and Eeots — M. P, Accommo- 
dation Control Act (41 of 1901), S. 13 (1^ 
(5) and (6) — When tenant can get bene- 
fit of protection against eviction — De- 
fault in payment of rent — Suit for eject- 
ment — Failure to deposit arrears of rent 
•vrfthin one month from service of writ 
of summons — Subsequent payment can 
be of any avail only if on application 
made by tenant Court extends time. 

It is (dear fr o m reading of S. 12 (1) fa) 
and (3) and Section 13 (1; and (5) and (6/ 
fiiat for non-payment of rent, the tenancy 
<!T<a11 not be termini^ed and the Crmrt 
shall not pass a decree in ejectment ff 
within two months of the date on which 
a notice of demand for rent has been 
served cm die tenant he makes payment 
of amount or tenders the amount of 
rent due by to the landlord. If he 
does so, no suit vrill lie against him on 
the ^ound of default in the payment of 
rent Even if no such payment is made 
within two months as provided by Seo 
tion 12 (1) the tenant may within one 
month from the service of the writ of 
summons deposit the amount fa Court or 
pay to the taodlord the amount due by 
him till dien and contmue to pay or 
deposit ‘month by month* the rent ao 
crufag due. Even if be does uot pay the 
amount within one month he may on 
an applicatlaa made by him ask for ex- 
tension of time, and if the Court grants 
the extension the amount may be paid 
by him within such extended time. In 
such a case, by virtue of sub-s. (5) of S. 13 
on die ground of default in the pay- 
ment of rent, the Court will not proceed 
to pass a decree in ejectment But it is 
dear that under sulwecdon (1) of Sec- 
tion 13 the normal pericxl during which 
die amount has to be paid to the land- 
lord or deposited fa Court is one month 
from the service of die writ of summons. 
If the tenant pays the amount of rent fa 
arrears wathin one month he is immune 
from liability to be evicted for default 
fa that behalf. If, however, he does not 
pay the amount or deposit it in Court 
any subsequent payment made by tiffti 
will come to his aid only if on an ap- 
plication made by him the Court extend 
the time. (Para 

The following Judgment of the Court 
was delivered by 

SHAH, 'J.s Nemi Chand Jain— herein- 
after call^ ‘the plaintiff — is the owner 
of fh'e tenements fa the town of Jabdpur 
B. CL Eame — hereinafter ^led 
defendant’ is the tenant of those tene- 


ments under distinct tenancy a^ementi 
After determining the tenancies by a 
notice, the plaintiff instituted five suits 
in the Court of the Civil Judge, Second 
Class, Jabalpur, for orders m ejectment 
against the defendant in respect of the 
five tenancies, on the plea that the defen- 
d^t had failed and Defected to pay the 
rent for a period exceeding three years. 
The summonses in the suits were served 
upon the defendant on May 6, 1963. The 
Court re-opened after the summer recess 
on June 10, 1963, and the defendant de- 
posited in Court on June 11, 1963 
Rs. 1^41 being the amount of rent and 
other dues for 38 months. The deposit 
was not supported by an application by 
the defendiit for extension of time or 
for condonation of delay in making the 
deposit Die defendant also did not 
continue thereafter to pay regularly the 
rent due by him every month according 
to law. Between the months of June, 
1963 and May, 1965 except on two oo- 
casions, he did not pay within die pres- 
erved time the rent accrued due. 

2. By order of the Civil Judge the 
suits were consolidated for ttm After 
the evidence was recorded and during the 
course of the argument the defendant ajv 
plied on July ^ 1965 for extensiou of 
time in maldog payment of rent due. 
This apph'cation was rejected and the 
Civil Co^ passed a decree agafast the 
defendant in re^ct of the five tene- 
ments. Against the orders passed hy the 
Gv0 Judge, five appeals were preferr^ 
to the District Court at Jabalpur. Die 
defendant aratended that in respect of 
the two tenements Nos. 874 and 3^ rent 
due was sent by money order, and the 
Trial Court had wrongly reject^ his ap- 
plication for producing evidence to siq>- 
port the case that he was not fa defaidt 
fa respect of those tenements, and he 
applied for permission to lead additional 
evidence. Die learned District Judge 
was of the view tiiat the Trial Court h^ 
*ratber acted harshly in refusing to give 
an opportunity to the defendant for ad- 
ducing evidence with regard to money- 
order coupons which he liad sou^t to 
ppduce* In the view of the Court the 
circumstances alleged and not deni^ by 
the plaintiff did TOfat out t^t the fault 
fa not getting the evidence regarding 
those coupons produced was not entirely 
due to the ne^’gence of the defendant 
and therefore the defendant shordd not 
have been solely blamed for that”, and 
ftat the defendant should have been 
given the opportunity to lead evi- 
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dence. The learned Judge further held 
that in respect of the ttiree other premises 
there was default and no case was 
made out for extension of time. But on 
the assumption that by virtue of the order 
o£ consolidation there was only one trial 
and one judgment arising out of the suits 
pending before him and since the order 
of the Trial Court in respect of the suits 
arising out of the claim to premises Nos. 
374 and 382 was set aside, the District 
Judge directed that the orders be set 
aside in all the five suits and the suits 
be remanded for trial according to law. 

3. Against the order made by the Dis- 
trict Court five revision applications were 
preferred to the High Court of Madhya 
Pradesh. Two revision applications, inso- 
far as they related to the claim for pos- 
session in respect of tenements Nos. 374 
and 382 were summarily rejected by the 
High Court But in the other three revi- 
sion applications Nos. 409, 410 and 412 
of 1965 rule was issued to the defendant 
to show cause why the orders made by 
the District Court should not be set aside. 
The High Court confirmed the view of 
the District Court that no case was made 

'■ out for extension of time for payment of 
the amount imder Section 13 (1) of the 
Madhya Pradesh Accommodation Control 
Act, 1961. The High Comt further held 
that the District Court was in error in 
setting aside the decree passed by the 
Trial Court which was the subject-matter 
of the three revision applications. The 
High Court accordingly reversed the 
order passed by the District Court and 
restored the decree passed by the Trial 
Court in respect of those three tenements. 
With special leave, the defendant has ap- 
pealed to this Court. 

4. The order passed by the District 
Court setting aside the judgment passed 
by the Court of First Instance in respect 
of those premises in respect of which 
there was default in payment of rent was 
plainly erroneous and the High Court 
was right in setting aside the order. But 
Mr. Patel appearing on behalf of' the 
defendant contends that the Trial Court 
and the District Court had committed ^ 

; error in holding that they had no juris- 

i diction -to extend the time for payment 
, of rent after the suit was instituted. Sec- 
tion 12 of the Madhya Pradesh Accom- 
modation Control Act, 1961, provides by 
the first sub-secfion, insofar as it is mate- 
rial; 

"Notwithstanding anything to the con- 
trary, contained in any . other law or con- 
tracti no suit shall be filed in any Civil 


Court against a tenant for bis eviction 
from any acconunodation except on one 
or more of the following groimds only, 
namely: — 

(а) that the tenant has neither paid nor 
tendered the whole of the arrears of the 
rent legally recoverable from him within 
two months of the date on which a notice 
of demand for the arrears of rent has 
been served on him by the landlord in 
the prescribed manner; 

X X X X X X • 
By sub-section (3), insofar as it is mate- 
rial, it is provided: 

"No order for the eviction of a tenant 
shall be made on the ground specified 
in clause (a) of sub-section (1), if the 
tenant mahes payment or deposit as re- 
quired by Section 13. 

X X X X ” 

By Section 13 (1) it is provided: 

“On a suit or proceeding being institu- 
ted by the landlord on any of the grounds 
referred to in Section 12, the tenant shall, 
within one month of the service of fire 
writ of summons on him or within such” 
further time as the Court may, on an 
application made to it^ allow in this be- 
half, deposit in the Court or pay to the 
landlord an amoimt calculated at the rate 
of rent at which it was paid, for the 
period for which the tenant may have 
made default including the period sub- 
sequent thereto upto the end of the 
month previous to that in which the de- 
posit or payment is made and shall there- 
after continue to deposit or pay, montii 
by month, by the 15th of each succeed- 
ing month a sum equivalent to the rent 
at that rate.” 

By sub-sections (5) and (6) it is provided: 

“(5) If a tenant makes deposit or pay- 
ment as required by sub-section (1) or 
sub-section (2), no decree or order shall 
be made by the Court for the recovery 
of possession of the accommodation on 
the ground of default in the payment of 
rent by the tenant, but the Court may 
allow such cost as it may deem fit to 
the landlord. 

(б) If a tenant fails to deposit or pay 
any amount as required by this section, 
the Court may order the defence against 
eviction to be struck out and shall pro- 
ceed with the hearing of the suit.” 

5. It is clearly intended thereby that 
for non-payment of rent, the tenancy shall 
not be terminated and the Court shall 
not pass a decree in ejectment if within 
two months of the date on which a notice 
of demand for rent has been served on 
the tenant he makes payment of the 
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aniotmt or tenders the amount of rent duo 
by bim to the landlord. If he does so. 
no suit lie against h!m on the ground 
of default in the payment of rent. Even 
if no such payment is made within two 
mon&s as prtmded by Section 12 (1) (a) 
the tenant may within one mondi from 
the service of the writ of summons depo- 
sit the amount in Court or pay to the land- 
lord the amoimt due by Him till then 
and continue to pay or deposit 'month by 
tnonlir the tent aoctulng due. Even tt 
he does not pay the amcnmt within one 
month he may on an application made 
by him ask for extension of time, and if 
the Court grants the extension the amount 
may be paid by him within such extend- 
ed time. In such a case by virtue 
of sub-section of Section 13, cm the 
ground of default in payment of ren^ the 
Court will not proceed to pass a decree 
in ejectment But it is dear that tinder 
sub-section (1) of Section 13 the normal 
period during which the amount has to 
be paid to the landlord or deposited to 
^urt is one month from the service of 
the writ of summons. If the tenant pays 
Ithe amount of rent in arrears within one 
[month he is Immime from liability to 
the evicted for default in that behalf. 1^ 
[however, he does not pay the amount or 
deposit it in Court, aiw subsequent pay- 
ment made by him wul come to his aid 
only if on an application made by him 
Ithe Court extend the time. 

6. In the present caso the defendant 
did not pay me rent due by him within 
one month from &e date on whldx the 
amoxrot of rent was payable by him. We 
need not consider the question, whether 
if the amount If paid on June 10, 19^ 
lent would have been deemed to be pro- 
perly paid. The amount was deposited 
in 'Court cm ']mie H, 1903. Tbe deposit 
was clearly beyond time. The defeodimt 
made no application for extensiem of time 
and no order was made by the Court ex- 
tending the time. Even after the first 
payment the defendant did not continue 
to pay regularly the amount of rent fall- 
ing due by him during the pendency of 
the suit. It was only on Jmy 28. 1965, 
that he applied for extmjsion of time 
and die Court rej'ected the defendant’s 
prayer for extension. • 

7. It is true that the learned District 
Judge in the course of his judgment mix- 
ed up the discussion on two dlfierent 
contentions, one with regard to striking 
out the defence of ie drfendant for noi^ 
payment of rent, and die other relalhig 
to extension of time for payment of rent. 
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But on a fair reading of the fadgment ft 
appears t hat he was of the view that on 
the facts brfoio Him no case was made 
out by the defendant for exten^nofdme 
in exercise of the jurisdiction of the 
Court The Hi^ Court dedined to 
enter upon an enquiry whether die 
District Judge was ri^t in so^ holding, 
because in the view of die Bi^ Court, 
In a revision applicaticm under Seo* 
tion 115 of the Code of Civil Procedure 
die decision of the District Court was 
binding. 

8. We are unable to agree with Mr. 
Patel that tte District Court held that it 
had no jurisdiction to extend the time. 
The Court held that it had jurisdiction 
to extend the time but on merits no 
case was ro^e out for an order extend- 
ing the time. 

0. The appeals fail and are dismissed 
w^ costs. There will bo one bearing 
fee. • ■ • . 

Appeals dismissed. 


Am 1970 SUPBEME COURT 084 
(V 57 C 202) 

(From: Gujarat) 

J. a SHAH, K. S. HEGDE AND 
A.'N. GROVER, JJ. 

Batdal Shankarahbai and others, Ap* 

g illants V. State of Gujarat and oChenr, 
espondents. 

Civil Appeal No. 212 of 1967, D/- 11- 
3-1970. 

^ (A) Land Acmiisilion Act (1894) Sco- 
tion 40 — Acquisition for housing 
scheme prepared by registered co- 
operate body — Acquisition , is for 
“puhh’c purpose" Substantial sum 
paid by Statn Inwatdi cnaiJpiosafMv?. — 
There is sufficient icompliancc with Seo« 
tions 40 to 42. Am 1981 SC 343, RcL 
(para 5) 

(B) Land Acquisition Act (1894), S. 6(3) 
— • Dedaration under S. C — Conclusive 
evidence that land in question is needed 
for o public purpose. 

Where there is a declaration under 
S, 6 that the land proposed to be acquir- 
ed is needed for a pubho purpose, the 
<»uit cannot go into the question whe- 
ther the need was genuine or not unless 
ft is satisfied that the action taken by 
yo Government was a feudolent one. 
The conclusiveness in S. 0 (3) must 
necessarily atta<di not merely to a need 
but abo to flie qu estion whether the 
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puipose was a public puipose. MR 1963 
SG 151, FolL (Para 7) 

(G) Land Acquisition Act (1894), S. 3 
(f) (Guj) — Housing sdheme for section 
of public may also be for public pui> 
pose. 

It cannot be contended that a hous- 
ing scheme for a limited number of per- 
sons cannot be considered as a public 
purpose. The need of a section of the 
public may be a public purpose. Ordi- 
narily the. Government is the best au- 
thority to determine whether tte ptur- 
pose in question is a public puipose or 
not (Para 7) 

(D) Land Acquisition Act (1894), S. 6 
i — Notification under — Contention that 
Government acted blindly. 

Before issuing the notification under 
S. 6, there was an enquiry under S. 5 
(a). The Government had issued that 
notification after examining the report 
submitted by the concerned Officer. 

Held that in the absence of any mate- 
rial on record, the Government could 
not be said to have acted blindly in issu- 
ing that notification. (Para 9) 

Cases Befen<ed; Chronological Paras 
(1963) AIR 1963 SC 151 (V 50)= 

(1963) 2 SCR 774, Smt Soma- 
wanti V. State of Punjab 7 

(1961) AIR 1961 SG 343 (V 48)= 

(1961) 2 SCR 459, Jhandulal v. 

State of Punjab 6 

The following Judgment of the Court 
was delivered by 

HEGDE, J.; The only reason why thfe 
appeal had to be heard by this Court is 
that the appellants were entitled in law 
for a certificate under Article 133 (1) (b) 
of tire Constitution as against the order 
of the High Court summarily dismissing 
their writ petition on the strength of 
which they had a ri^t of appeal to this 
Court. 

2. The appellants are the owners of 
certain lands in village Wadaj in Ahmeda- 
bad. Some areas out of those lahcb 
were notified for acquisition under Sec- 
tion 4 of tire Land Acquisition Act, 1894 
on March 19, 1964 for a housmg scheme 
prepared by the 3rd respondent, a Co- 
operative Society registered under fte 
Co-operative Societies Act. The notifi- 
cation imder Section 4 was followed 
by an enquiry under Section 5 (a). 
Thereafter a notification under Section 6 
of that Act was issued on October 1, 
1964. This was followed up by other 
proceedings under the Land Acquisition 
Act During the pendency of those pro- 
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ceedings, the appellants moved the High 
Court of Gujarat under Article 226 of 
the Constitution challenging the validity 
of the acquisition proceedings. That 
petition was summarily dismiss^ by the 
Hi^ Court 

3. The acquisition proceedings were 
challenged before us on various grounds. 
We shall now proceed to deal wi& the 
grounds urged before us. It was urged 
by the learned Counsel for the appel- 
Imit that the proposed acquisition was 
for a company and as no steps were 
taken under Ss. 40 to 42 of the Land 
Acijuisition Act, the proceedings are 
vitiated. It is conceded on behalf of the 
State that the agreements contemplated 
by Ss. 40 to 42 were not entered into. 
But it was urged on behalf of the res- 
pondents that the acquisition in ques- 
tion was not for the purpose of a com- 
pany but it was for a public purpose. 
Both the notifications under Ss. 4 and 6 
say that the proposed acquisition was 
for a public purpose namely for a hous- 
ing scheme rmdertalcen by Shri Alapa 
Housing Co-operative Society Ltd., 
Ahmedabad with the sanction of the 
Government Therefore, if the proposed 
acquisition is not for a company but for 
a public puipose then there was no need 
to comply with Ss. 40 to 42. 

4. Gujarat legislature by Gujarat 
Unification and Amendment Act 30 of 
1965 amended d. (f) of S. 3 of the Land 
Acquisition Act 1894 which defined the 
expression “public purpose”. As per 
that amendment after sub-d. (2) the 
following dause was added: 

“and (3) a housing scheme which the 
State Government may from time to time 
undertake for the purpose of increasing 
accoimnodation for housing persons and 
shall indude any such scheme under- 
taken from time to time with the previ- 
ous sanction of the State Government by 
a local authority or company.” 

5. The expression “company” as de- 
fined in the Land Acquisition Act in-, 
dudes a co-operative sodety within the 
meaning of Co-operative Sodeties Act, 
1912, The third respondent is one such 
Society. Therefore, it is clear that the 
proposed acquisition is one for “public 
purpose”. It may also be noted that the 
State (^vemment contributed a substan- 
tial sum towards the compensation pay- 
able for the acquisition in quesb'on. 
Therefore the contention of the appel- 
lant that the proposed acquisition is in- 
valid inasmuch as there was no compli- 
ance with Ss. 40 to 42 must fad. 
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6. Our conclusion hi fiiis regard Ss sonably come to the condusion that ^ 
supported by the decision of this Court Goveinment had acted blindly m issuing 
in Pt Jhandulal v. State of Punjab, (1961) that notification. 

2 SGR 459 = (AIR 19Q1 SC S43). 10. For the reasons menboned above 

7. We are unable to accede to the this appeal fails and the same is dismiss- 

contention of the appellant that a hous- ed with costs. . 

ing scheme for a limited number of per- Appeal dismissed, 

sons cannot be considered as a public 

H )se. It was said that there were 
y about 20 members in the co- 
operative society in question and there- 
fore the housing scheme for their bene- 
fit cannot be considered as a public 
purpose. It was also urged that there 
was no need for acquiring any land for 
the scheme in question. Section 6 (3) of 
the Lcmd Acquisition Act provides that 
a declaration under S. 6 shall be conclu- 
sive evidenc* that the land proposed to 
be acquired is needed for a public pur- 
pose. Therefore this Court cannot go 
[into the question whether the need was 
'genuine or not unless we are satisfied 
[that the action taken by the Government 
[was a fraudulent one. We are also un- 
able to concede to the proxxisition that 
[the need of a section of the Mbllc ean- 
Inot be considered as a public purpose. 

Ordinarily, the Government is the best 
[authority to determine whether the pur- 
[pose in question is a public purpose or 
not and Either the declaradon made by 
lit under S. 6 Is a conclusive es’idence of 
the fact that the land in question Is 
needed ft5t a public purpose — see Smt 
Somavanti v. State of Punjab, (1963) 2 
SCR 774 = (AIR 1963 SC 151). That 
decision lays down that conclusiveness 
[in S. 6 (3) must necessarily attach cot 
merely to a 'need' but also to the ques- 
tion whether the purpose was a public 
[purpose. 

5*. There it no subsfcrac* fii (fie cem- 
tention that the notifications imder Sco- 
tians 4 and 6 were vague. They are 
similar to notificatiems usually issued 
under Ss. 4 and 6. Tlicrcfn it is clearly 
mentioned that the proposed accpiisition 
was for a public purpose. The public 
purpose in question was ijso stated 
therein. 

9. We are also unable to accept the 
contention of the learned Counsel for 
the appellant that the Government did 
not apply its mind before issuing the 
notification under Section 8, Lefore 
issuing that notifiwlion, there was an 
enquiry under Section 5 (A). The Gov- 
ernment had issued that notification 
after examining the report submitted by 
tiw concerned officer. Th^ is no mate- 
on record from which we can rea- 
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Bhagwan Dass and another, Appel- 
lants V. S. Rajdev Singh and another, 
Respondents. 

Civil Appeal No. 2320 of 1969, D/- 2- 
4-1970. 

Houses and Rents — Delhi Bent Cem- 
trol Act (59 of J938), S. 39 (2) — Second 
appeal — Substantial question of law 
Rent Controller and Rent Control Trfbu- 
ml holding, on consideration of relevant 
terms of agreement between the tenant 
end third party and on oral evidence 
flrat there was sub-letting by thp“fenant 
in favour of the third party — • On that 
finding so question o! law much less a 
substantial question of law, arose. 

flPnra‘7) 

The following judgment of the Court 
was delivered by 

SHAH, J.i The resiJondenl applied tt 
the Rent Controller, Delhi, for an order 
evicting the appellant and Usha Sales 
(K Ltd., from certain premises describ- 
ed as 55-G, Connau^t Circus, New 
DelM (let to the appellant) on &© 
ground, amongst others, that the appel- 
lant had sublet the premises to Usha 
Sa^ (P) Ltd. The Rent Controller held 
sub-letUnjr bv the ofynellanf^ cJ lie pre>’ 
mises proved and made an order eWet- 
Iho appellant from the premises. The 
order was confirmed in appeal by the 
Rent Control Tj^unal. 

^ ^ the view of the Rent Controller 
and the Rent Control Tribunal the pr^ 
iniS4» were occupied by Usha Sales ex- 
clusimy under an authority confeiied 
by the ap^IIant and that the appellant 
was receivmg Rs. 2.000/- per month as 
rent, and had no control over the pre^ 
mises. 

^ The order of the Rent Control 
Tribmal was confirmed fn second appeal 
iw the High Court. With special leave* 
the api>ellant appeals to this Court 

4. Mr . A. K- Sen contends that under 
the terms of th e agreement between the 

my^/B663/70/DHZ/A ^ ^ 
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appellant and Uslia Sales tibe former was 
appointed an agent for displaying and sell- 
mg the products of Usha Sales, and the 
appellant was in occupation of the premi- 
ses on his own behalf for the purpose of 
his business as an agenL 

5. We have carenoliy read the terms 
of die agreement between Usha Sales 
and the appellant. The agreement is 
a carious mixture of inconsistencies. It is 
plainly a clumsy attempt to Oamouflage 
the sub-tenancy which was intended to be 
created thereby. The principal provisions 
of the agreement are — 

(1) that the premises were to be used 
for carrying on the business of Usha 
Sales; 

(2) that the goods to be sold in the pre- 
mises were to belong to Usha Sales and 
the appellant was to have no interest 
therein. Neon signs and sign-boards dis- 
played were to be of Usha Sales; 

(3) that control over the sale of goods 
and premises was to be of Usha Sales 
and tbe staff employed was also of Usha 
Sales; 

(4) that price of the goods sold was to 
be recovered by Usha Sales and it was 
expressly agreed that it was not to be 
coUected by the appellant. Sales were to 
be made by the employees of Usha Sales 
appointed tjy them; 

(5) that a portion of the premises set 
apart for conducting a sewing school 
was to be in the control of Usha Sales: 
profits made therein were to enure to 
Usha Sales: all reports and accounts were 
to be submitted to the Usha Sales in res- 
pect of the sewing school; 

(6) that Usha Sales were to maintain the 
accounts of the business; and 

(7) that no remuneration was fixed for 
payment to the appellanb it was to de- 
pend upon the “discretion’' of Usha Sales. 
These covenants prima facie show that 
Usha Sales carried on the business of 
selling sewing machines and accessories, 
and the sewing school conducrted in the 
premises and that the appellant did not 
carry on business or conduct the sewmg 
school as agent of Usha Sales. The Hi^ 
Court has found that on the evidence it 
was dem that the keys of the padlock 
applied to the premises remained with 
Usha Sales and their employees used to 
open the premises every morning and to 
lock up every evening. It is true that 
there are covenants in the agreement 
which provide that Usha Sales had to 
hand over the machines for sale to the 
appellant; that the appellant was to haTO 
supervision over the staff of Usha Sales; 


that the appellant was to “remain in com- 
plete control and supervision of the pre- 
mises”; and that the appellant was not to 
sublet, assign or part mth possession of 
the premises. But on a consideration of 
all tihe terms, the oral evidence, and the 
circumstances, the Rent Courts and the 
Hi^ Court have come to the conclusion 
that an attempt was made to camouflage 
the real agreement between die parties 
to give it the form of an agreement of 
agency, whereas in truth it was intended 
to be an agreement of sub-lettiag. 

6. Relismce was placed upon a some- 
what obscure statement made by the High 
Court that the relationship between the 
appellant and Usha Sales was 

more analogous to a partnership than 
to an agency; and that the appellant was 
in the nature of a sleeping partner, who 
provided the premises to me partnership, 
while Usha Sales was the active partner 
who carried on the business in the premi- 
ses”. 

But the High Court has clearly found 
that by the agreement tibe Usha Sales 
had the ri^t of exclusive use of the pre- 
mises for its own business. 

7. A second appeal lies to the Hi^ 
Court against the decision of the Rent 
Control Tribunal under Section 39 (2) of 
the Delhi Rent Control Act; 1958, only 
if the appeal involves some substantid 
question of law. The Rent Controller 
and the Rent Control Tribunal, on a con- 
sideration of the relevant terms of the 
agreement and oral evidence and the cir- 
cumstances found that a dear case of sub- 
letting was established. On that finding 
no question of law, much less a substan- 
tial question of law, arose. 

8. The appeal fails and is dismissed 
With costs. 

Appeal dismissed. 
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Vallabh Das, Appellant v. Dr. Madan- 
lal and others. Respondents, 

Civil Appeal No. 615 of 1988, Df- 2r4r 
1970. 

(A) Constitution of India, Article 130 

Practice — Finding of fact — Supreme 
Court ordinarily does not interfere with 
concurrent findings of fact arrived at by 

“(Appeal No. 191 of 1956, D/- 25-6-1962 

— Bom at Nag.) ^ 
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S88 S. a [Prs. 1-31 VuHabli Das 
Trial Cotirt tmd Court — (CWl P. 
a (1908), Section 112). (Paras 2, 3) 
(B) Civil P. C. (1908), Order 23, II 1 
— •‘Same subject matted — Meaning — 
Cause of action and relief claimed in tbo 
two suits must bo same. 

“Subject-matter^ in Order 23, Rulo 1 
means Uio bundle of facts which have to 
be proved in order to entiflo the plaintiff 
to the relief claimed by him. Where the 
cause of action and the relief daimed in 
^e second suit are not the same os the 
catiso of action and the rch'cf claimed in 
the first suit, the second suit cannot be 
considered to have been brought in res- 
pect of the same subject-matter as the 
first suit AIR 1917 Dorn 10 (1) & AIR 
1917 Mad 612 (2) (JB), ReL on. 

(Para ^ 

Mere identi^ of some of the l^es In 
the rivo suits do not bring about on iden- 
tity of the subject-matter in tho two suits. 

(Pom JR 

Where in the EbI sdt the plalntiit 
sought to enforce his right to partition 
and sirarale possession and in the second 
suit, ho sought to get possession of 
tlio suit properties from a trespasser on 
the basis of nls title; 

Held that tho subject-matter in tho two 
suits was not tho same although the fac- 
tum and vdidity of adoption of tho plain- 
UU In both the suits camo up for decision. 

(Para Q 

Coses Rcfcncdi Chnraological Paras 
(1917) AIR 1917 Bom 10 (I) (V 4)=3 
ILR 42 Bom 165, Ruthmabal v. 
Mahadeo 5 

(1917) AIR 1917 Mad 612 (2) (V 4)a 
ILR 39 Mad 0S7 (FB), Slngha 
Reddy V. Subba Reddy B 

Mr. D. R. L. Iyengar, Sr. Advocate 
(Mr. S. K, ^fehta. Advocate of Af/s. £ L. 
Alebta and Co. ^th him), for AiJpcUanfc 
M/s. S. N. Kherdckar, G. L. Songhl and 
A. G. Ratnaparkhl, Advrocates, for Res- 
pondent No. L 

The Judgment of tho Court was ddb 
vered by 

IIEGDB, J4— Ono Prem Solh was Iho 
owner of tho suit properties. Parvatibal 
was his wife. They had no children. 
Prom Sulh gifted some of his properties 
to his wife on Juno 14, l&t3. Dr. Medan 
Lai’s (1st respondent in this opjxaD caso 
Is that Prem Sulh adopted him on July 
12. lilil 'niereaficr it is said that Pwm 
Solh adopted on April 10, 19}Q. the an- 
pliant Vallabh Das. On April £9, liljft 
pr. MwIm Lai Instituted s suit for a deo- 
lara Jca» that bo Is tl» adopted ion of Prem 


V. Madanlal (Hegde J.) A.I.R. 

SaUi and for partitloa end possession of 
his sboro in tho family properties. Prem 
St^ denied tho adoption pleaded by Dr. 
hfadan Lai. On Ae other hand ho alleg- 
ed that VaUabh Das was his adopted son. 
hi view of that allegation, Vallabh Das 
was added as a supplemental defendant 
in that suit. No rcli^ was claimed against 
him. During flio pendency of that suit 
Prem Sukh mcd. Thereafter Dr. Madad 
T -*<1 moved tho Court to withdraw tho 
suit He was permitted to withdraw tho 
samo with Lhcrty to fflo a fresh suit on tho 
same causo of action on condition that ho 
pays the defendants' costs of that suit 
fceforo instituting a fresh suit Thereafter 
Paivalibal bequeathed her proi>crtics to 
Dr. Madan 1.^1 and died soon after. Tho 
suit from whidi this appeal arises was 
brought on November 29, 1931 even bo- 
fore tho costs of Vallabh Das (tho appel- 
lant herein) in tho previous suit had beeri 
paid. Vallabh Das resisted tho suit on 
various grounds. IIo contended that Dr. 
Madan Lai was not adopted by Prem 
Suldi; even if bo had been adopted, tliat 
adoption was not valid imder tlie Deru- 
ras Sdiool of Hindu law by which tho 
parties were governed ns Madan Lai was 
a married man on July 12, 19-13 and lastly 
tho suit os brought Is not mabtolnablo os 
Dr. Madan L^ had not paid tho costs duo 
to him under tho order in tho previous 
suit bcfctro instituting iho present suit 
Both tho^trial Court os well as tho High 
Court in appeal rejected evtnv ono of the 
contentions token by Vallabh Das and 
decreed tho suit os prayed for. Tbero- 
after this appeal was brought after ob- 
taining spedd leavo from this Court 
2. Tho faxjtum of tho adoption has 
been upheld both by tho Trial Court as 
well as by tho Hf^ Court There Is evi- 
dcnco to support that finding. No con- 
vindng drcnmstanco was brought to our 
notice requiring us to review the evidence 
wer again. This Cot^ ordinarily docs 
not ioterfero with concurrent findings of 
fact Wo SCO no fustification to disturb 
tho ameurrent finding of fact arrived at 
by the Trial Court and the High Court 
S. As regards tho vali^ty of the adop- 
tion, tho contention of Vallabh Das th.it 
tho adoption was Invalid rest s on the 
plea that cm July 12, lBt3. Dr. htadaa 
Lai was a maiTied man. Tills plea ha* 
been negativxd by tho Trial Court as well 
as by tho High Court Tbey hav’O como 
to the conclusion that Dr. Madan Lai was 
B married man on that date and that 
1» was married subsequently. Here again 
there is no good g /w/f d for us to Inter- 
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|ere iie finding of fact reached by 
those Courts. 

4. The only contention that was se- 
riously pressed before us on behalf of the 
appellant was that the suit under appeal 
is not maintainable as the condition pre- 
cedent imposed by the Court in the ear- 
lier suiti namely the payment of defen- 

‘-dants’ costs by the plaintiff before bring- 

’ ing a fresh suit on tiie same cause of ao- 
tiou has not been complied with. We do 
not think that this contention is well 
founded. 

5. Rule 1, Order 23, Code of Civil 
Procedure entitles Courts to permit a 
plaintiff to withdraw from the suit 
brou^t by him with liberty to institute a 
fresh suit in respect of the subject-matter 
of that suit on such terms as it thinks fit 
The term imposed on the plaintiff in the 
previous suit was that before bringing a 
fresh suit on the same cause of action, he 
must pay the costs of the defendants. 
Therefore we have to see whether that 
condition governs the institution of the 
present suit. For deciding that question 
we have to see whether the suit from 
which this appeal arises is in respect of 
the shne sub^ject-matter that was in liti- 
gation in the previous suit. The. expres- 
sion ‘subject-matter^ is not defined in 
the Civil Procedure Code. It does not 
mean property. That egression has a 
reference to a ri^t in the property which 
the plaintiff seefe to enforce. That ex- 
pression indudes the cause of action and 
the relief daimed. Unless the cause of 
action and the relief daimed in the second 
suit are the same as in the first suit, it 
cannot be said that the subject-matter of 
the second suit is the same as that in the 
previous suit Now coming to the case 
before us in the f^ suit Dr. Madan Lai 
was seeking to enforce his right to parti- 
tion and separate possession. In the pre- 
sent suit he seeks to get possession of the 
suit properties from a trespasser on tie 
basis of his title. In the mst suit the 
cause of action was the division of status 
between Dr. Madan Lai and his adoptive 
father and the relief daimed was the con- 
version of joint possession into separate 

, possession. In the present suit the plain- 

^ tiff is seeking possession of the suit pro- 
perties from a trespasser. In the first case 
his cause of action arose on the day he 
got separated from his family. In the 
present suit the cause of action, namely, 
the series of transactions which formed 
the basis of his title to the suit properties, 
arose on the death of his adoptive father 
and mother. It is true that both in the 
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previous suit as well as in the present 
suit the factum and validity of adoption 
of Dr. Madan Lai came up for decision. 
But that adoption was not the cause of 
action in the first nor is it the cause of 
action in the present suit It was merely 
an antecedent event which conferred cer- 
tain ri^ts on him. Mere identity of 
some of the issues in the two suits do not 
bring about an identity of the subject- 
matter in the two suits. As observed in 
Rukma Bai v. Mahadeo Narayan, ILR 42 
Bom 155= (AIR 1917 Bom 10 (1)) the 
expression “subject-matter” in Order 23, 
Rule 1, Code of Civil Procedure means 
the series of acts or transactions alleged 
to exist giving rise to the relief daimed. 
In other words “subject-matter” means foe 
bundle of facts which have to be proved 
in order to entitle foe plaintiff to foe re- 
lief daimed by him. We accept as cor- 
rect foe observations of Wallis, C. J., in 
Singa Reddi v. Subba Reddi, HJl 39 jfdad 
987= (Am 1917 Mad 512 (2)) (PTB) that 
where foe cause of action and the relief 
daimed in the second suit are not foe 
same as foe cause of action and foe relief 
daimed in foe first suit, foe second suit 
caimot be considered to have been 
brou^t in respect of foe same subject 
matter as foe first suit. 

6. For foe reasons mentioned above 
this appeal fails and the same is dismiss- 
ed with costs. 

Appeal dismissed. 
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Ganga Prasad and others. Appellants v. 
The State of Bihar, Reqiondents. 

Criminal Appeal No. 90 of 1967, D/- 
2-4-1970. 

Essential Commodities Act (1955), Sec- 
tion 7 — Conviction under — Propriety 
^ — Dealer charged for storing foodgrains 
without entering in stock register — Sei- 
zure of stock-book and other registers — 
Delay in filing complaint Conviction 
of accused mainly on ground of tampering 
with record while in possession of Supply 
Officer — Failure to prove that tamper- 
ing was in interest of dealer or made at 
his instance — Other records not proving 
prosecution case •— Held, conviction w^ 
improper — Decision of Patna High 
Court, Reversed. (Paras 4, 6) 
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The following Judgment of the Court 
was delivered by 

MUTER, This is an appeal by 
special leave from an order of the Him 
Court of Patna dismissing in limine the 
appellants' application for revision chal- 
lenging their conviction imder Section 7 
of the Essential Commodities Act and 
sentence of a fine of Rs. 500/- on each or 
in default simple imprisonment of sir 
months. 

2. The facts are as follows. On 9di 
August 1965, the District Supply Officer 
of Arrah noticed a cart loaded with sir 
bags of rice being taken out of a godown 
belon^g to the firm of Ganga Prasad 
Sitaram whereof the appellants were part- 
ners. Not satisfied with the explanation 
given by the caitman in answer to his 
query as to die destination of the rice ho 
entered the godown and dhecked the stock 
register and other relevant papen. He ob- 
tained a statement in writing Ex. 1 from 
the appellant Ganga Prasad of the food- 
grains received by him on August 9. 
1965. He had the transactioca verified 
by his supply inspector. At his direction 
Ganga Prasad also made out another list 
giving f^ details of all the food grains 
of dmerent kinds held in stock on that 
day. This was marked as Ex. 1/1 in tbo 
croceedlngs before the Magistrate. Ho 
x^d entire stock weighed and veri- 
fied. He took away the books of account 
of the appellants including the stock 
register, Gariwani Bahi (register of carts 
bringing food grains), cash and credit 
memo books. The stock of food grains 
in the godown was seized on August 12, 
1965. More than a month thereafter a com- 
plaint was lodged by the District Supply 
Officer in the Court of the Sub-Divisional 


Officer Arrah, Sadar, charging the appel- 
lants and three other persons with con- 
travention of Clause 7 of the Bihar Food 
Grains Licensing Order 1963 promulgated 
under Section 3 of the Essential Commo- 
dities Act, 1955 and triable summarily 
under Section 12-A of the Essential Com- 
modities Act Leaving out of account cer- 
tain minor irregularities alleged to have 
been committed by them the gravameu of 
the charge was that the appeUmts had on 
the date of insp«xtion of the godown by 
the said officer stored 72 bags of lie© not 
entered in their stock register. 

S. Even before Gie lodging of the 
complaint and subsequent thereto the ap- 

g Rants filed in the Court of the Sud- 
ivisional Magistrate a number of peti- 
tions for release of the food grains seiz- 
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ed. The order sheet shows diatAeMa^ 

trate directed the District Supply OfficCT 
to submit his report dealing with eaA 
paragraph of the petition presented on the 
1st September 1965. LitUe heed appears 
to have been paid to this requisition. The 
complaint filed on September 16, 19(S 
sho\vs that nine items of food grains had 
been seized by the District Supply Offi- 
cer including 1021 bags of rice. ^ The Dist- 
rirt Supply Officer however did not file 
a copy of the seizure list nor the books 
of account seized nor the original state- 
ment in writing of Ganga Prasad dated 
the 0th August showing the arrival of 
food grains at the godown on that day. 
As the complaint was limited to toe item 
of 72 bags of rice alleged to have been 
found in toe stock in excess of toe quan- 
tity shown on the register, the appeflants 
filM a petition before toe Magistrate for 
release of all the other food grains. The 
order sheet under date October 13 records 
that toe District Supply Officer did not 
want to reply to the query made by the 
Court. The Magistrate passed an ordei 
of release of all toe food grains Incluto'ng 
049 bags of rice but excluding toe above 
mentioned 72 bags. 

4. Several witnesses were examined 
before too Magistrate hearing toe case fa 
1966. The defence did not call any evi- 
dence but relied on their books of ae- 
count to show that the complaint was not 
Justified. The Magistrate found against 
toe appellants maiiSy on the case made 
by the_ prosecution that there had been 
tampering with Ex. I while to the cus- 
tody of toe Supply Department, Accord- 
tog to the prosecution Ex. 1 before it was 
fcunpered with had sixteen figures under 
toe column "rice* of which toe first was 
10 and the fourth 81 and the total of 
the figures to the column to the hand- 
Wttog of Ganga Prasad was 1137. The 
doCTiment as it stands now shows the 
first item as the figure 100 and the 
fomto 6L If these were the figures 
originally entered by the appellant the 
total should not have been 1137 as 5 


corded bv Ganga Prasad but 1207. The 
case of the appellants was toat too figure 
under too column for rice had been 
wrongly totalled as 1137 and should have 
been recorded as 1207 and toat the figure 
to toe first column was 100 and the fourth 
61 as originally entered but that 
someone had done some over-writing not 
only on toese but on several other figures 
as well. It was their fiuther case that 
two bags of rice had been wrongW re- 
corded under the column for “pciu^ and 
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that the correct figure wifli regard to the 
arrival of bags of rice in the godown on 
9th August was 1209- .The learne Ma^- 
trate accepted the prosecution case which 
was based on the copies of Exs. 1 and 1/1 
attested by a Magistrate and marked as 
Exs. 15/3 and 15/2. The Magistrate does 
not appear to haive looked at the other 
documents including the stock book and 
the cart register to see whether there 
were any discrepandes between the 
figures as recorded therein and those 
made out by the appellant in Exs. 1 and 
1/1 tmder the instructions of the District 
Supply OflBcer. He held that the prose- 
cution had -proved its case vrith regard to 
the 72 bags and convicted the appellants 
as stated above. 

5. As the High Court dismissed the 
revision petition summarily we have not 
had the benefit of its judgment or the 
reasons which impelled the High Court 
to turn down the contention of the appel- 
lants. Before us counsel for the appeb 
lants contended that althou^ Ex. 1 and 
the attested copy thereof Ex. 15/2 appear 
to contain manipulations these could not 
have been done by the appellants or for 
their benefit. Ex. 1/1 which shows the 
total stock of food grains in the godown 
contains various figures in three columns 
under the head “rice”. The figures in 
these three columns add up to 1330. There 
is no suggestion of any interpolation, so 
far as these figures are concerned. Ex. 10 
the cart register which records the differ- 
ent quantities of food grains received at 
the godown by truck or cart on 9-8-1965 
contains 16 items, the total whereof coihes 
to 1207. There is no dispute that on 8th 
August there were in stock 121 bags of 
rice. If the appellants’ case with regard 
to two bags of lice wrongly recorded as 

E eas be accepted, the total number of 
ags of rice in the godown on 9th August 
when the inspection was made by the 
Supply OflBcer comes to 1330. This fits 
in with the appellants’ case as made in 
the petition presented to the Sub-Divi- 
sional OflBcer, Sadar, Arrah on 21st Sep- 
tember 1965 showing that there were 1330 
bags of rice in the godown on 9fh August 
and that 309 bags of rice had been sold 
in between 9th August and 12th August 
when a stock of 1021 bags was seized. The 
appellants prayed for release of the 
entire stock of food grains mth the ex- 
ception of 72 bags of rice i.e., the sub- 
ject-matter of ' the complaint. They ex- 
pressly stated that 949 bags (1021-72) of 
rice should be released. - Before us tliere 
was no challenge with regard to these 


figures and counsel for the respondent 
was unable to point out any flaw in the 
argument advanced on beh^ of the ap- 
pellants that the books of account of the 
appellants disclosed that all the Ibags of 
rice stored in tiie godown had been duly 
accounted for and that the total of 1137 
bags as recorded in Ex. 1 was only due 
to an error in adding up the different 
figures. The figures culled from the 
stock register, the cart register and the 
evidence adduced in the case leave no 
room for doubt that the appellants’ ver- 
sion was the correct one and that they 
had not failed to account for the presence 
of any bags of rice in their godown on 
9th August. It did however appear to us 
by a look at the original of Ex. 1 as com- 
pared with the attested copy Ex. 15/2 
that there was some over-writing on the 
first four figures in the column headed 
“rice”. The appellants could not explain 
how the figure 1137 was arrived at and 
coimsel suggested that it had crept in 
through an error. The first foiu figures 
under the column "rice” in Ex. 1 excite 
suspicion and afford room for the con- 
tention that there was some interpolation 
or overwriting. But assuming that the 
document has been tampered with, it is 
not possible to hold the appellants res- 
ponsible for it. The stock register and 
me cart register taken possession of by 
the District Supply OflBcer on August 9, 
about the genuineness of which no ques- 
tion was raised falsifies the document 
Ex. 1 if the first and the fourth figures be 
taken as 10 and 81. The appellants did 
not stand to benefit by over-writing or in- 
terpolation in Ex. 1 unless they could also 
make similar interpolations or over-writ- 
ing in the stock register and the cart 
register. 

6. We accept the case of the appel- 
lants that the stock of rice in the godown 
on August -8 was 121 bags and that 1209 
bags were received by tmcks or carts on 
9th August including two bags of rice 
which were wron^y recorded as peas. 
We also accept the appellants’ case that 
there were 1330 bags of rice in stock on 
9th August and that 1021 bags constitut- 
ed all the stock of rice in the godown 
when the seizmre of the food grains took 
place on 12th August These being the 
correct figures there was no need for the 
appellants to make any interpolations in 
Ex. L In our opinion, the evidence 
points to the manipulations having been 
made while the document was in the cus- 
tody of the Supply Officer or his depart- 
ment and the :^g of a copy of Ex. 1 as 
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on vfftat the Re^trar discovers aftw a 
proper audil^ enquiry and inspection. But 
he can form that opinion even on mate- 


interpolated before attestation by n 
Ma^trate was widi a sinister motive. 
We cannot also fail to record that the 
withholding of the books of account of 
the appellants for a space of more than 
two months was not justified on ttie fads 
of the case. It appears to ns that a false 
case was deliberately launched against 
the appellants and that the manipi^tion 
in Ex. 1 accotmts for the delay in the 
filing of the complaint after the seizure 
of the stoch. The appeal is allowed. The 
fine, if paid, will be refunded. We hoTO 
that Ae authorities concerned \vill taxe 


*ie can 1 , , 

aliunde and die lan^ge of the sec- 
tion does not warrant by necessary i^ 
plication the taking of the view tiiat he 
Is bound to form that opinion after fol- 
lowing the entire procedure prescribed by 
the Sections 6i to 69. It may bo that 
when the Registrar acts under the second 
limb of Section 72 (1) (a) and proposes 
to supersede the committee for wilful 
disobeience or wilful failure to comply 
with any lasvM order or direction issued 


note of our comments on the working of by the Registrar imder the Art or tne 


Ithe Supply Department 


Appeal allmved- 


AIR 1970 SUPREME COURT 992 
(V 57 C 206) 

(From; Madras) 

J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ- 

Joint Registrar of Co-operative Soci^ 
ties, Madm and ©then, Appellants v. 
P. S. Rajagopal Naidu, Govindarajula and 
others, Respondents. 

CIvfl Appeals Nos. 2325 end 2520 of 
19G9, DA 6-4-1970. 

(A) Co-operative Societies — Madras 
Co-opcrativo Societies Act (53 of 1S6I), 
Section 72 (1) — Supersession of sorted 
tmder Secticna 71 Recourse to Sc^ 
tions ^ to 67 need net be t^cn 
Madras High Court decision Revened. 

The Registrar before taking action 
under section 72 need not have an audit 
made u/s. 04 and inquiry held m/s. 65 
and an inspection made u/s 60 of the 
Art and ne^ not be giveo an opportunity 
for rectification of me defects ' wh!(m 
may come to light as a result of such 
audit inquiry or inspection. 

(Para © 

All that is required by Section 72 (1) (a) 
is that the Registrar should form an opi- 
nion that the Committee of any Register- 
ed Society is not functioning properly or 
has wilfully disobeyed or failed to com- 
ply with any lawful order or direction 
issued by him. The requisite opinion bas 
to be formed honestly and after apply- 
ing his mind by the Registrar to the rele- 
vant materials before him. The only 
condition precedent for taldng action 


rule that the provisions contained in Seo;- 
tions 64, 65 and 66 may become rele- 
vant But ftat does not and cannot mean 
that the Registrar must as a condWon 
precedent give a direction under those 
sections for the deferts or the irregula- 
rities to be remedied and should take ac- 
tion only under the second limb when 
there is a wilful disobedience or wfiful 
failure to comply with those orders or 
directions. An action taken under sec- 
tion 72 without giving an opportunity to 
the member, officer or the society to recti- 
fy the deferts found after an audit, in- 
quiry or inspection held under Ss, 64, 65 
and 66 would not constitute an ejceirtso 
of power without j^sdiction. Madras 
Hi^ Court dedsioD Reversed. 

(Para 8) 

(D) Constitullon of India, Article 226 
— ' Writ jurisdiction — Ili^ Court will 
not act DS Court of apeak 
The High Court cannot art as on Ap- 
pellate Court and re-appraise and re-exa- 
mine the reI«Tvant facts and circumstances 
which led to the making of the order of 
supersession under Section 72, Madras 
Co-operative Societies Art as i the mat- 
ter before It had been brought by way 
of appeal (Para 10) 

(C) Co-operative Societies — Madras 
Co-eperntivB Societies Act (53 of 1901)> 
Section 72 — Supersession of society -- 
Writ against — High Court will not act 
as court of appeal and re-appraise facts. 

(Para 10) 

Mr. S. Govind Swaminalhan, Advocate- 
General for the State of Tamil Nadu (MA- 
S. Mohan and A. V. Rangam, Advocates 
with him), for Appellants (In both the 


under Section 72 (1) is that the° Registrar MuniJamalah Sr. Ady(> 

must consult the financing bank to which 11®°* Advocate with 

the Society is indebted. So far as the Respondents (In Civil Apped 

question of Society not functioning I?®* 1969); hfr. .D. Munikanrtah 

properly is concerned, that may depend Advocate ^ir. G. Naraslmhulu. AdjT> 

— ’ / ucptaiu Respondents (In Civfl 

DN/EN/B672/70/RGD/M Appeal No. 2526 of 1969). 
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The following Judgment of the Court 
was delivered by 

GROVER, J.: These appeals from & 
judgment of file Madras High Court in- 
volve the true ambit, scope and content 
of Section 72 of the Madras Co-operative 
Societies Ach 1961 (hereinafter called the 
Act). 

2. The facts may be briefly stated. 
On 4th January, 1969 the Joint Registrar 
of Co-operative Societies issued a Notice 
u/s 72 of the Act to the Committee of 
the North Arcot District Co-operative 
Supply and Marketing Society Ltd. It 
was stated in the notice that the Com- 
mittee had not been functioning properly 
for some time past. Charges were 
mentioned in detail and the Committee 
was called upon to make a representa- 
tion against the proposal to dissolve it in 
view of the delects and irregularities 
mentioned in the notice. After examin- 
ing the representation which was quite 
lengthy and detailed, the joint Registrar 
recorded an Order on llfii April, 1969 
dealing with each charge and holding 
that the Committee had not been func- 
tioning properly and had failed to per- 
form its duties and discharge its respon- 
sibilities as required under the Act. The 
Committee was ordered to be suspended 
for a period of one year from 12th April, 
1969 to 11th April, 1970. The Deputy 
Registrar of Co-operative Societies was 
appointed to work as a fecial Officer 
and to manage its affairs for that period. 
The matter was taken in appeal to the 
Registrar by the Committee. The Re- 
gistrar affirmed the Order of the Joint 
Registrar. Thereafter the President and 
the Director of the Co-operative Society 
moved the High Court under Article 226 
of the Constitution. A number of points 
were taken in the writ petition but the 
main emphasis was laid on the proper 
procedure not having been followed 
under sections 64, 65 and 66 of the Act 
before taldng action u/s 72. 

3. The learned single Judge of the 
High Court aRowed the VTit petition 
which had been filed by the President 
and the Director of the Co-operative 
Society. The Learned Judge was not 
satisfied that there was any justification 
for the action talcen by the Joint Regis- 
trar in the matter of supersession of the 
Committee. On appeals having been 
taken before a Division Rench under 
Clause 15 of the Letters Patent the case 
was referred to a Full Bench. The Full 
Bench based its decision largely on the 
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view that the procedure laid down in 
Sections 64, 65 and 66 must be followed 
before any order could be made by the 
Joint Registrar or the Registrar u/s. 72. 
We may refer to the following portion of 
the judgment; 

“Sections 64, 65 and 66, which are the 
statutory procedural stems which inter- 
dict the apparently arbitrary course of 
action which a Registrar cMuld undertake ' 
to interfere with the affairs of a society, 
its members or officers, provide a suffi- 
cient help to ti^ten up such indiscrimi- 
nate and unguided exercise of the powers 
by the Registrar, when it becomes neces- 
sary. In each of those sections it is in- 
cxunbent on the Registrar to give an op- 
portunity to the member concerned, officer 
concerned or the Society to rectify the 
defects” 

"In our view and under the scheme 
of the Ach the condition precedent to 
the exercise of jurisdiction by the Regis- 
trar under one or the other of the sec- 
tions considered above and in particular 
Section 72 is to secure an audit memoran- 
dum or a report of inspection or inquiry, 
so that he may be provided with the 
necessary material to act thereon. Unless 
such a fact finding authority has provid- 
ed the Registrar with the hypothesis to 
act and ultimately supersede an elected 
body, the impugned order of supersession 
win undoubtedly be tainted witii the ab- 
sence of a jurisdictional basis. Whether 
such a basis exists, is subject to review 
by this Court in exercise of its jurisdic- 
tion under Article 226 of the Constitu- 
tion of India.” 

4. The Full Bench affirmed the deci- 
sion of the Learned single Judge. 

5. The points which have been argu- 
ed before us and which have to be deter- 
mined are: — 

(i) Whether the Registrar before tak- 
ing action u/s 72 must have an audit 
made u/s. 64 and inquiry held u/s 65 
and an inspection made u/s 66 of the 
Act and must also give an opportunity 
for rectification of the defects which may 
come to light as a result of such audit, 
inquiry or inspection? 

(ii) What is the scope of interference 
by file IRgh Court with the Order of a 
Registrar made u/s 72 of the Act? 

6. The Act was enacted to amend and 
consolidate file law relating to and _ to 
malce better provision for the organisa- 
tion of Co-operative Societies in the State 
of Madras. Section 2 (2) defines the ex- 
pression “Committee” to mean the gov- 
erning body of a registered society to 
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whom tLo management of its affairs Is 
entrusted. By Section 2 (1) the 
trar" Is defined to mean a person apTWint- 
ed to perform the duties of a Begistrar 
of Co-oncratlve Societies tinder the Ac^ 
nnd Includes a person on whom all or 
any of the powers of a Registrar under 
the Act have been conferred under See- 
lion 3. Section 4 provides for the socie- 
ties which may bo registered. Chapter III 
gives the sections relaling to the cpialifjca- 
tions of the members ana their rights and 
liabilities. Chapter IV contains pro- 
visions in respect of management of 
registered sndcUes. Under S. 2Q fl) tho 
ultimate authority of a registered society 
vests in the general body of its members. 
Under Section 27 tlio general body of 
a registered sodety has to constihito a 
Commflteo in acconlanco with the by- 
hiss's and entrust the management of tho 
affairs of the reghtered sodeW to such 
Committee. The term of oflico of on 
elected member of any Committee is 3 
years hut one-third of the memben elco- 
t«l to the Committee at the first election 
have to retire at the end of tho first year 
after such election and the other ono- 
Ihirtl of the members elected have to 
retire nt the end of the second year after 
such election and so on. Tho members 
so to retire at tho end of tho first and 
second vears has'C to be determined by 
lot by the Committee. According to Sec- 
tion 28 ( 4 ) no member of a Commiltco 
against whom an order under sub-sec- 
tion (1) of Section 71 hat been passed, 
shall he eligible for election or nppolnt- 
mnit as a member of tho Committee for 
a period of three yean. Sub-section 
of Section 28 provides that no member 
of a Committee which has been super- 
8cd«l sh.ill be eligible for election or 
appointment to the Committee for a 
period of three yean from the date of 
espiry of the period of supersession. Sec- 
tion 28 (A) Is in the following terms: 

“il) Wicre In the conne of an audit 
under Section 61 or an inquiry tinder 
Section 63 or an inspection under Sec- 
tion CO or Section 67, it appean that a 
pmrson s\ho Is, or was, a member of a 
Oimmlttee has misappropriated or frau- 
dulently rcfainetl any money or other 
projwrty or been guilty or bmich of 
fmst In lel-ation to the society or of gross 
in connection 
with the conduct and management of, or 
of gross mismanagement of the offain of 
the society or of misfeasance or default 
In caTT)-ing out hli obligations and funo- 
Uons under the law, the Registrar may. 


without prejudice to any other action 
that may bo taken against sudi member, 
by order in svriling, remov’e such person 
fiem tho office of member of commiltco 
if ho holds such office, or disqualify him 
from holding in future the office of & 
member of tho commilteo, if ho has cea- 
sed to bold such office. 

(2) No person shall be removed or dis- 
qualified under sub-section (1) without 
being given an opportunity of making 
his representations. A copy of the 
removing or disqualifying him shall bo 
communicated to hlm^ 

7. Chapter V relates to tho duties and 
privileges of registered societies. Cliajv 
ter VI relates to State aid to registered 
societies and C})apter VTI relates to tliclr 
property and funds. We are concerned 
prim.nrily with the provisions of Chap- 
ter Vin which begins Nvith Section 64. 
Suh-sccUon (1) thereof roakes it obliga- 
tory on the Registrar to audit or cause 
to bo audited by some person oulhnriscd 
by him In writing tho accounts of every 
rostered soclc^ onco nt least in every 
year. Under sub-section (4) every person 
who Is or has been on officer or employe® 
of tlio rociety nnd every member nnd 
past member has to furnish such infor- 
mation in regard to the transactions and 
working of the sodety as tho Registrar 
or the person authorised by him may ro- 
quire. Sub-scction (5) says that tho Re- 
gistrar may, by order In writing, direct 
any officer of tlio sodety to take such ac- 
tion 05 may be specified in tho order to 
remedy, within such limo as may 
be sPcdCed, tho defects If any, dl»* 
dosed ns n result of tho audlL 
Section 63 authorises tho Registrar on his 
own motion or on tho application of n 
majority of tho Committee or on the re- 
quest of the Collector, to hold an inquiry, 
or tlircct some person authorised by him m 
writing to hold on inquiry into the con- 
stitution, working and finandal cendiUoQ 
of a registered sodety. Under suImco* 
tion (2) TOwers have been conferred Inter 
alia to nave free access to the books of 
accounts clc^ summoning and examina- 
tion of iXTSons on oath Living fcnoivicdgo 
of tho offain of the sodety. V7»en an 
Inqjjtry fr held u/s 63 the Reriftrar must 
communicate its result In tho manner 
and to tlio pmons nnd institntlons set 
out In nib-section (3). Suli-sectlon ( 4 ) 
lays dosvn tluit Registrar may. by order 
in WTilIng, direct any offieer ot the sodety 
or Its financing banic to take sudi action 
as may bo specified In the order to 
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remedy the defects, disclosed as a result 
of the enquiry. Section 66 empowers 
the Registrar on his own motion or on 
the apph'cation of a creditor of a regis- 
tered sodety to inspect or direct any 
person to inspect the books of the sodety. 
After the inspection has been made the 
Registrar has to commum'cate the results 
of the inspection in the maimer set out 
in sub-section (2). Sub-section (3) en- 
ables the Registrar to direct any officer 
of the sodety to take such action as may 
be specified in the order to remedy tibe 
defects, if any, disclosed as a result of 
the inspection. Section 67 gives the right 
to a finandng bank to inspect the books 
of any registered sodety which is indebt- 
ed to it Section 70 (1) is reproduced 
below: 

“70(1) Where in the course of an audit 
under section 64 or an inquiry under Seo 
tion 65 or an inspection under Section 68 
or Section 67, it is brought to the notice 
of the Registrar that a paid officer or 
servant of a registered society has com- 
mitted or has been otherwise responsible 
for misappropriation, breach of trust or 
other offence, in relation to the sodety, 
the Registrar, may, if in his opinion, there 
is prima facie evidence against such paid 
officer or servant and the suspension of 
such paid officer or servant is necessary 
in the interests of the sodety, direct the 
committee of the society pending the in- 
vestigation and disposal of the matter, 
to place or cause to be placed such paid 
officer or servant under suspension from 
such date and for such period as may be 
spedfied by him.” 

Section 71 contains provisions relafeg to 
surcharge and says that where in the 
course of an audit u/s 64 or an inquiry 
u/s 65 or an inspection u/s 66 or Seo 
tion 67 or the winding up of a sodety, 
it appears that any person who is or was 
entnisted with the organization or mana- 
gement of the sodety or any past or pre- 
sent officer or servant of the sodety has 
misappropriated or fraudulently retained 
any money or other property or has been 
guilty of breach of trust in relation to 
me society or has caused any deficiency 
in 'the assets of the sodety by breach of 

trust or w'ilful negligence • • • 

the Registrar may enquire into the 
conduct of such person, officer or 
servant and make an order requiring him 
to repay or restore the money or pro- 
perty' or to contribute such sum to the 
assets of the society by way of compen- 
sation. Under the proviso, such an in- 
quiry must be held within 6 years from 


the date of any act or omission and an 
opportum'ty must be afforded to the per- 
son againrt whom the order is sought to 
be made. Section 72 (1) (a) which is 
material for our purposes reads: 

‘72 (1) (a) If, in the opinion of the 
Registrar, the committee of any register- 
ed sodety, is not functioning properly 
or wilfully disobeys or wilfully fails to 
comply with any lawful order or direc- 
tion issued by the Registrar under tliis 
Act or the rules, he may, after giving 
&e committee an opportum’ty of making 
its representations, by order in wrib'ng 
dissolve the committee and appoint either 
a person (hereinafter referred to as the 
sepdal officer) or a committee of two or 
more persons (hereinafter referred to as 
the managing committee) to manage the 
affairs of tibe sodety for a specified 
period not exceeding two years.” 
Sub-sech’on (6) makes it obligatory on the 
Registrar to consult the financing bank 
to which the sodety is indebted before 
taking any action under sub-section (1). 
It will be useful at this stage to repro- 
duce Section 85 (1) which relates to wind- 
ing up of registered sodeties; 

*^85 (1) If the Registrar, after an in- 
quiry has been held under section 65 or 
an inspection has been made under Sec- 
tion 66 or section 67, or on receipt of 
an application made by not less than 
three-fourths of the members of a regis- 
tered society, is of opinion that the 
sodety ouglit to be wound up, he may, 
after giving the sodety an opportum’fy of 
making its representafa’ons, by order in 
writing direct it to be wound up. A copy 
of the order shall forthwith be communi- 
cated to the sodety by registered post”. 

8. It is sign^cant that Section 72 (1) 
does not contain any mention of Sec- 
tions 64 to 67 whidi appear in Sec. 70 (1) 
and of Sections 65, 66 and 67 which are 
expressly mentioned in Section 85 (1). If 
the intention of the Legislature was that 
tihe supersession of the Committee under 
Section 72 can be ordered by the Regis- 
trar only after recourse to Sections 64, 
65, 66 and 67, there is no reason why 
language analogous to Section 70 (1) or 
Sections 85 (1) containing an express 
mention of the aforesaid sections, should 
not have been employed. An audit 
under Section 64 has to be done every 
year in view of the mandatory form of 
the language of that Section 64. But as 
regards Sections 65 and 66 the Registrar 
has been given the discretionary powers 
to make an inquiry or an inspection in 
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accordance with fiiose sections, th^e is 
00 duty or obligation cast on him for 
doing so beforo Be proceeds to take ao* 
tion m/s 72. All that is required by Sec- 
tion 72 (1) (a) is that the Re^trar^ should 
form an opinion that the Committee of 
any Registered sodeW is not functioning 
nroperly or has wilfully disobtwed or 
t^ed to comply with any lawful order 
or direction issued by hun. So far as 
the question of tho sodely not function- 
ing properly is concerned, that may 
depend on what the Registrar discovers 
after a proper audit, enquiry and inspco 
tion. But ho can form tnat opinion even 
on material aliunde and the language of 
the section does not warrant by neces- 
sary implication the taldng of the view 
that ho is bound to form that opinion 
after foUowhig the entire procedure pro- 
scribed by the other sections under dis- 
cussion. At any rate it is not TOssiblo 
to read a requirement while taldng ac- 
tion m/s 72 of satisfying tho provisions 
in tho aforesaid sections by making a 
direction in the fint Instance to remedy 
tho defects disclosed os a result of tho 
audit, inquiry or Inspection. Tho func- 
tioning of tho sodety may be so Irregular 
and tho defects disdosca so blatant and 
ptciudfdal to tho sodety that no ques- 
tion can arise of any direction being 
made in tho first Instance for their being 
remedied by tho persons or oCBccn con- 
cerned. It may do that when the Re- 
gistrar acts under tho second limb of 
Section 72 (1) (a) end proposes to super- 
sede the commiUeo for wilful dlsobe^- 
enco or wflful faflare to comply with 
any lawful order or direction Issued by 
tho Registrar under tho Act or tho rulo 
that the Tffovisions contained in Sco- 
lions &1, 65 and GO may become relevant 
Out that does not and cnxmot mean that 
tho Registrar must as n condition 
precedent give a direction under those 
sections for tho defects or tho irregulari- 
ties to bo remedied and should take 
action only under tho second limb i.o. 
when thcrolsa svilful disobe^enco or^v^l- 
ful fafluroto comply with those orders or 
directions. It may bo that tho opinion 
which tho Registrar has to form roust 
bo based on somo objectfvo facts but 
those objecUTO facts in the nbscnco of 
any dear incUcatlon m/s 72 cannot bo 
confined to what may be disclosed idler 
tho Registrar has crerdsed powers fa tho 
matter of audit, faquliy and Inspection 
under tho provisions of Sections Oi, 65 
and GO. Thus ev-cn though tho opinion 
may bo a purely subjective process, thcro 


must bo cogent material on which tho 
Registrar has to form his opinion that tho 
sodely is not fimctionlog properly fa 
order to sustain tho issuance of a notice 
n/s 72 (1) (u) and subsequent sunerscssiqa 
of tho Committee after considering its 
representation on that ground. Tlic 
quisito opinion has indisputably to bo 
formed honestly and after applying his 
mind by tho Registrar to tho releymt 
materials beforo him tho only condition 
precedent for taking action tys 72 (1) fa 
that tho Regisliar mmt consult tho finm- 
dng bank to which the sod^ is indebt- 
ed (vido sub-section (6)). Toero is no' 
other requirement or condition precedent 
laid down by tho Lcgislaluro which tho 
Registrar must fulfil oeforo ho acts fa 
tho matter of supersession of tho Com- 
idttce. Wo aro unable to concur In tho 
view of the High Court that on action 
taken u/s 72 witliout giving on opportu- 
luty to tho member, omcer or the sodety 
to rectify tho defects found after an 
audit. Inquiry or inspection held under 
Sections Gi, 65 and GO would constiluto 
an cierdse of power without Jurisdiction. 

0. Tlio single Judge laid a groat deal 
of cmnhasis on tho Commilteo being on 
elected body and tho projudlco that 
would bo caused to its mcmbcis if tlioy 
aro visited with tho consequences of 
supersession on occount of uregularities 
ond improper functioning of tho previous 
members of tho Committee. What was 
argued beforo tbo High Court was that 
oue-thlrd members of the Conufattee have 
to rcUro uveiy year and fresh members 
hovo to bo dcctcd. If certain grave ir- 
regularities aro committed, say fa tho 
years IDGi,19G5, itwouldbo tmfafrtotho 
new members who have been elected to 
supersede the Committee fa I9C8. Wo 
do not consider that that would bo tho 
correct approach fa construing Section 72 
which fa meant for superseding tho 0)m- 
zaiUco as a whole when its worldng dis- 
closes sn<h iiregulariUes or inpropriclies 
as would Justify its supersession. Nor- 
mally It would bo expected tirat only 
that Commlttco would bo superseded 
whoso functioning has been found to bo 
higlily defective. Tho object of super- 
session opparcnlly is to appoint a Special 
Officer or a managing comraitteo in onlcr 
to set tho working of the sodety right 
It is not dlffiailt to envis.ago a situation 
whero mal-ndminlstralfon by a committee 
has so adversely affected tno functioning 
of tho sodety that it is essential fa tho 
interests of tho sodety itself to give tem- 
porarily tho control of Its affairs to a neu- 
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iral auiioriiy. At any rate if the opera- 
tion of Section 72 in certana circumstan- 
ces is likely to operate harshly so far as 
certain members of tie committee are 
concerned, it is not possible to read into 
it other provisions of the Act which are 
not incorporated in the section expressly 
or by necessary implication. 

10. We have been taken through the 
material parts of the orders of the Regis- 
trar and the Joint Registrar and we do 
not find any such infirmities in them 
which would justify interference by the 
High Court under Article 226 of the 
Constitution. The High Court could not 
act as an appellate Court and reappraise 
and re-examine the relevant facts and 
circumstances which led to the making 
of the orders of supersession as if the 
matter before it had been brought by 
way of appeaL The limits of the juris- 
diction of me High Court under Art. 226 
when a writ in the nature of certioraii 
is to be issued are well known and well 
settled by now and it is pointless to re- 
state the grounds on which any such writ 
or direction can be issued. We are 
satisfied that there was no justification 
L whatsoever for quashing the orders of 
the Joint Registrar and mat of the Regis- 
trar in appeal. The appeak are conse- 
quently allowed with costs and the judg- 
ment of the High Court is set aside. The 
writ petitions are ordered to be dismis- 
sed. One hearing fee. 

Appeals allowed. 



AIR 1970 SUPREME COURT 997 
(V 57 C 207) 

(From; Madhya Pradesh) 

J. a SHAH AND K. S. HEGDE, JJ- 
Nainsingh, Appellant y. Koonwaijee and 
others. Respondents. 

Civd Appeal No. 1460 of 1968, D/- 2-4- 
1970, 

(A) Civil P. C. (1908), Order 41, R. 23 
- — Remand of case by Appellate Court — ^ 
Order of remand is appealable imder 
Order 43 — Order not appealed against 

^ ; — Its correctness is no more open to exa- 
\ mination in view of Section 105 (2) ^ 
' Review of remand order in exercise of in- 
herent power is erroneous. Decision of 
Madhya Pradesh High Court Reversed. 

(Para ^ 

(B) Civfl P. C. (1908), Section 151 — 
Inherent powers ■— Comrt cannot make 

DN/DN/BSeS/TO/CWM/a ^ ’ 


use of SectSozi where a party bad bis 
remedy provided elsewhere in the Code 
and he neglected to avail himself of the 
same — Power cannot be exercised as an 
appellate^ power — Review of remand 
order, failmg under Section 105 (2), in 
exercise of inherent power is erroneous. 
Decision of Madhya Pradesh High Court, 
Reversed. (Para 4) 

(C) Tenancy Laws M. B. Abohtion 
of Jagirs Act (28 of 1951), Section 8 ^ 
Suit for declaration of title and for pos- 
session by Jagirdar — ■ Commencement of 
Act during pendency of suit — PlaintifiE 
does not lose his ri^ts in suit properties 
I — Although suit properties vest in State 
the plaintiff is entitled to compensation if 
he is proved to have been owner of suit 
properties on the day of commencement 
of the Act — (Case remanded to High 
Court with direction that State be im- 
pleaded and ri^ts of all parties be de- 
cided in accordance with law.) Decision 
of Madhya Pradesh High Cour^ Reversed. 
AIR 1968 SC 1974, Apphed. (Para 5) 

(D) Civfl P. C. (1908), Seefion 105 (2) 
f— Review of remand order falh'ng under 
Section 105 (2) in exercise of hiherent 
power is erroneous. Decision of Madhya 
Pradesh High Court, Reversed. (Para 4) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1974 (V 53)= 

1966-3 SCR 815, Himatrao v. Jai- 

kishandas 5 

The following Judgment of the Court 
was delivered by 

HEGDE, J,; — The oilly question that 
fells for decision in this appeal by spe- 
cial leave is as to the application of Sec- 
tion 151, Ci\dl Procedure Code to a re- 
mand order falling within Section 105 (2) 
of that Code. 

2. The facts leading upto the point 
under consideration may now be stated. 
The appellant was the Ja^dar of the suit 
properties. One Bhagiraih was his tenant. 
The said Bhagirath med in the year 1947 
leaving behind no male issues. His wife 
had predeceased him. He had two dau- 
ghters who were living at the time of bis 
death. After his death, defendants Nos, 

1 to 5 who are his distant relations took 
possession of the suit properties ^d got 
the revenue records changed in th^ 
names. Thereafter the appellant brought 
the suit under appeal seeldng the follow- 
ing reliefe: — 

(1) to declare that he is the owner of 
the suit properties; (2) to quash the order 


998 S. a [Pre. 
o£ the Tehsildar dated November 8, 1949 
transferring the Idiata relating to the suit 
properties to the names of Defendants 1 
to 5; (3) to grant possession of those pro- 
perties to him. and (4) other tlsual inci- 
dental r^eb. 
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the Appellate Court made before remand 
as the same had not been appealed 
against. It opined that fhe Conrt had in- 
herent power to consider the correctness 
of that order. It accordingly allowed the 
appeal and dismissed the suit 


8. The defendants resisted the plain- 
tifTs claim. They contended inter alia 
that (1) the Civil Court had no jurisdic- 
tion to entertain the suit; (2) the plaintiff 
had lost right over the suit properties in 
view of the Jagirs Abolition Act 1951 
which came into force on December 4, 
1952 during the pendency of the suit and 
(3) the 1st defendant being the adopted 
son of Bhagirath is entitled to the posses- 
sion of the suit properties. In the suit 
several issues were raised. It is not neces- 
sary to refer to them in view of the limit- 
ed scope of this appeaL The trial Court 
dismissed the suit upliulding the conten- 
tion of the defendants on two issues viz., 
(1) that the Civil Court had no jurisdic- 
tion to entertain the suit and (2) that In 
view of the abolition of jagirs and the 
vesting of the suit properties in the State, 
the plairitil! con daim no relief. The 
Hist appellate Court reversed the Ending 
of the trial Court on those Issues. It 
came to the condusion that the 
Civil Court had Jurisdiction to en- 
tertain the suit It further held 
that though in view of the abolition 
of the lagirs, the suit properties had vest- 
ed In tne State, it was for the State to get 
itself impleaded if It is interested In this 
litigation and as the State had not chosen 
to get itself impleaded, it was open to the 
plaintiff to press the suit. In view of 
those condusinru, the Appellate Court 
Bet aside the decree of the Trial Court 
and remanded the suit to the trial Court 
for deciding the other issues left imdecid- 
ed. After the remand, the trial Court 
negatived every one of the contentions 
taken by the defendants and decreed the 
suit as prayed for. In appeal that decree 
was confirmed. In second appeal the 
High Court of Madliya Pradesh agreed 
with the Trial Court and the Anpellalo 
Court on the findings given on ml issues 
excepb’ng the issue relating to the effect 
of abolition of the jagirs on the suit. On 
that issue, it came to the conclusion ibat 
in view of the abolition of jagirs under 
the Jagirs Abolition Act. the plaintiff had 
lost his title to the suit properties and 
therefore he could not get a decree for 
possession of the suit properties. It le- 
jected the contention of the plaintiff that 
that issue is concluded by the dedsioii o£ 


4. The High Court, in our opinion, 
erred in holding that the correctness of t 
the remand order was open to review by 
it. The order in question was made 
under Rule 23, Order 41, Civil Pmcedure 
C^e. That order was appealable under 
Order 43 of that Code. As the same was 
not appealed against, its correctness was 
no more open to examination in view of 
Section 105 (2) of the Code which lays 
down that where any party at^eved by 
an order of remand from which an a^ 
peal lies does not appeal therefrom he 
fihflU thereafter be precluded from disput- 
fag its correctness. The High Court has 
misconceived the scope of its inherent 
powers. Under the Inherent power of 
Courts recogm’sed by S. 151. C- P. C., a 
Court has no power to dr- that which is 
prohibited by the Code. Inherent jiirisdio 
tioo of the Court must be exercised sub- 
jeirt to the rule that if the Code does 
contain specific provirions which wpuld ' 
meet the necessities of thu case, such pro- 
visions should be followed and inherent 
Jurisdiction should not bo hivokcd. In 
other words the Court cannot make use 
of the special provisions of Section 151 
of the Code where a par^ liad his remedy 
provided elsewhere In tne Code and be 
neglected to avail himself of the same. 
Further the power under Section 151 of 
the Code cannot be exercised as an appel- 
late power, 

5. We are also of the otrinion. that the 
High Court is not right in holding that In 
view of the abolition of the Jagirs, the 
plaintiff had lost all rights in the suit pro- 
perties. It is true that In view of the 
provisioru of the Jagirs Abolition Act, the 
Suit properties vestw In the State. But 
it was conceded at the bar that if the 
plaintiff is proved to have been the owner 
of the suit properties on the day the Jagirs 
Abolition Act came into force, he is en- 
titled to the compensation provided fn 
Aat Act Therefore tlie plaintiff is inter- 
ested in estaldishing that on the date 
Jagirs Abolition Act came into force, he 
was the full owner of the suit properties. 
The facts of this case fall within the 
rule laid down by this Court in Himatrao 
V, Jaikishandas, 19GG-3 SCR 815 = (AIR 
IQW SC 1974). On the facts of this case 
tiie interests of Justice would have been 
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better served if the High Court had order- 
ed the impleading of the Slate of Madhya 
Pradesh in the appeal before it and deter- 
mined the rights of all the parties finally. 
Hence we set aside the decree of the 
High Court and remand the case to that 
Court with a direction that the State of 
Madhya Pradesh should be impleaded 
and the rights of all the parties decided 
in accordance with law. In the drcum- 
stances of the case v/e make no order as 
to costs of this appeal 

Order accordingly. 


AIR 1970 SUPREME COURT 999 
(V 57 C 208) 

(From Mysore: AIR 1962 Mys 269) 

M. HIDAYATULLAH, C. J., J. C. SHAH, 
A. N. GROVER, A. N. RAY AND 
I. D. DUA, JJ. 

The Second Gift Tax Officer, Manga- 
lore, etc.. Appellants v. D. H. Hazareth 
etc.. Respondents. 

Civil Appeals Nos. 664 to 669 of 1967, 
D/- 2-4-1970. 

(A) Constitution of India, Article 245 
— - Overlapping entries — Pith and sub- 
stance rule to be applied. 

The sovereignty of Parliament and the 
Legislatures is a sovereignty of emmierat- 
ed entries, but within the ambit of an 
entry, the exercise of power is as plenary 
as any legislature can possess, subject, of 
course, to the limitations arising from the 
Fundamental Rights. Since the entries are 
likely to overlap occasionaUy, it is usual 
to examiiie the pith and substance of 
legislation with a view to determining to 
wffich entry they can be substantially re- 
lated, a slight connection with another 
entry in another list notwithstanding. If, 
however, no entry in any of the three 
lists covers it, then it must be regarded 
as a matter not enumerated in any of the 
tliree lists. Then it belongs exclusively 
to Parliament xmder Entry 97 of the 
Union List as a topic of legislation, and 
Article 248. AIR 1959 SG 544, Relied 
on. • (Para 5) 

(B) Constitution of India, Article 248 

and Sch. VH, List I, Entry 97 — Sub- 
ject-matter not covered by any of the en- 
tries in any of tlie Lists ^ — It belongs 
exclusively to ParRamcnt. (Para 5) 

(C) Gift Tax Act (1958). Preamble — 

Act is validly made by ParliamenL AIR 
1962 M ys 269, Reversed. . 

DN/DN/B668/70/RGD/M 


_ The Gift Tax Act was enacted by Par- 
liament and no entry in the Union list or 
the Concurrent List mentions such a tax. 
^erefore, Parh'ameut purported to use 
its powers derived from Entry 97 of the 
Union List read with Article 248 of the 
Constitution. The pith and substance of 
Gift Tax Act is to place the tax on the 
gift of property which may include land 
and buildings. It is not a tax imposed 
directly upon lands and buildings 
but is a tax upon the value of 
the total gifts made in any year which is 
above the exempted limit. Since Entry 
49 of the State List contemplates a tax 
directly levied by reason of the general 
ownership of lands and buildings, it can- 
not include the gift tax as levied by Par- 
b'ament. There being no other entry 
which covers a gift taj^ the residuary 
powers of Parliament could be exerdsed 
to enact a law. AIR 1962 Mys 269, held 
impliedly Overruled by AIR 1969 SC 59; 
AIR 1962 Mys 269, Reversed; AIR 1969 
SC 59, Applied. (Paras 6, 11) 

(D) Constitution of India, Article 248, 
Sch. Vn, List I, Entry 97 — Gift Tax 
Act (1958), is validly made by Parliament 
AIR 1962 Mys 269, Reversed. 

(Paras 6, 11) 

(E) ConsHtution of India, Sch. VH, 

List 2, Entry 49 — Gift Tax Act (195^ 
does not fall under Entry 49. AIR 1962 
Mys 269, Reversed. ^aras 6, II) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 59 (V 56)= 

1968-69 lift 897, Sudhir Chandra 
Nawn V. Wealth Tax Officer Cal- 
cutta 9 

(1967) AIR 1967 All 19 (V 54)= 

1966 All LJ 622, Shyam Sunder 
v. Gift Tax Officer 8 

(1963) AIR 1963 Mad 419 50)= 

1983-49 ITR 712, S. Dhandapani 
V. Addl. Gift Tax Officer, Cuddalore 8 
(1962) AIR 1962 Ker 97 (V 49)= 

19&4-45 ITR 66, Joseph v. Gift 
Tax Officer 8 

(1960) AIR 1960 Andh Pra 115 
(V 47) = 1960-38 ITR 93, Jupadi 
Sesharatnam v. Gift Tax Officer 
Palacole 8 

(1959) AIR 1959 SC 544 (V 46)= 

(1959) Supp 1 SCR 904, State of 
Rajasthan v. S. Chawla 5 

Mr. Jagadish Swarup Solicitor-General 
of India (M/s. S. K. Aiyar and R. N. 
Saebthey, Advocates with him), for Ap- 
pellants (In all the Appeals); bir. S. V. 
Gupte Senior Advocate (Mrs. A. K. Vanna, 
Advocate, and M/s. J. B. Dadachanfi, O. 

C. Mathur and Ravinder Narain, Advo- 



him^. Cor the Advocate-Geueral o£ West 
Bengal; S. Govind Swamlnathan, Advo- 
cate-General Tamil Nada (M/s. A. V. R^- 
gam and M. Subramanian Advocates vridt 
him), for Advocate-General, Tamil Nadu; 
Mr. Lai Narayan Sinba, Advocate-Gene- 
ral for State of BiW (M/a. D. P. Sin^ 
and V. J. Francis, Advocates with him), 
for Advocate-General, Bihar; Mr. K. A- 
Chitaley, Advocate-GOTeral for State of 
Madhya Pradesh Qvlr. M. N. Shroff, Advo- 
cate for Mr. I. N. Shroff, Advocate with 
him), for Advocate-General Madhya Pra- 
desh; Mr. E. S. Venkataramiah, Advo- 
cate-General for State of Mysore (Mr. 
S. P. Nayar, Advocate, with him), for 
AdvocatoGeneral of State of Mysore; Dr. 
J. C. Medhi, Advocate-General for State 
of Assam (Mr. Kaimit l>al. Advocate, widi 
him), for Advocate-General, State of 
Assam. 

The following Judgment of the Comf 
was delivered by 

HIDAYATULLAH, C. J.^— These six 
appeals by certificate under Article 132 
U) of the Constitution are filed against the 
decision of the High Court of Mysore, 
declaring that Parliament had no ^wer 
to legislate with respect to taxes on gift 
of lands and buildinra. The High Court 
passed a detailed iudment on two of the 
petitions by whl^ me competence of 
TafDament was cbaDengeQ and followed 
its own decisions in the other four cases. 
It is not necessaty to give the facts of the 
six petitions in the High Court As illus- 
trative of the facts involved we may men- 
tion W. P. No. 1077 of 1959. In that 
case a certain D. H. Hazatcih, owner of 
a coffee plantation, made a gift by regis- 
tered deed, January 22, 195^ of a coffee 
plantation and otherpropeities in favour 
of his four sons. The market value of 
the property was Rs. 3,74,080 and the 
coffee plantation accounted for Rupees 
3,24,700. Gift tax of Rs. 33,612/- was 
demanded. If the coffee plantation was 
left out of consideratioo the tax was liable 
to be reduced by Rs, 34,038. The antbo- 
lity to charge ^ tax on the gift of the 
coffee plantation was cliallengM and the 
ri^t of Parliament to impose a pft tax 
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cate ol M/s. J. B. Dadachaujl & Co, on lands and buildings quesamcd. W 
with him), for Respondents Oa Civa Ap- some of Iho ofliOT rases agiMt^^ ra 
peals Nos. 6af. and 668 of 1087); Mr. O. paddy hmi or bmldmgs were the 
pT Eana, Advocate for the Advooato-Geno- Jccts, of ^Is and they were simDarly 
lal for the State of U. P.; Mr. M. H. £ taxed md qnesHtmed 

Pillai, Advocate, for ie Advocate-Gene- 2. The Court held tmt Entry 49 
ral for State of Mr. B. Sen Senior of the State list read \wth Entry 18 of 

Advocate (Mr. Santosh Chatteriee. Advo- the same list ;^erved toe J>o^ to tax 
cate, and Mr. G. S. Cbatterjee, Advocate, lands and buildings to toe I^lato of 
for Mr. Sukumar Basu, Advocates with the States and Parliament could not, ther^ 

fore, use the residuary power comerred 

by Entry 97 of the Uruon List. Tiffs 
decision is challenged before us. 

3. The Gift Tax Act was passed fa 
1958 and subjected gifts made in the year 
ending March 31, 1938 to tax. The Ad 
contained the usual exempted limits and 
other exemptions. We need not concern 
ourselves with them here. We are onl/ 
concerned with the validity of parliamen- 
tary legislation imposing tax at alL 

4. To consider the objection to the 
Gift Tax Act whidh was sustained by the 
High Court a few general principles may 
be Dome in mind. Under /ftticle 245 Par- 
liament makes laws for the whole or any 
part of toe territory of India and the 
Legislatures of the States for the whole 
or part of their respective States.- The 
subject-matters of laws are set out fa 
tor^ lists in the Seventh Schedule. List 
I (usually referred to as the Union List) 
enumerates topics of legislation in res- 
pect to which Parliament has exclusive 
power to make laws and List II (usually 
referred to as toe State List) enumerates 
topics of le^lation in reject to which 
toe State Legislatures have exclusive 
power to make laws. List III (usually re- 
feiied to as the Concurrent List) contains 
topics in respect to whito both Parlia- 
ment and Legislature of a State have 
power to m^e laws. Inconsistency be- 
tween laws made by Parliament and those 
made by toe Legislatures of toe States, 
both acting under the Concurrent List, is 
resolved by making Parliamentary law to 

E jyail over toe law made by toe State 
gislatiire. So long as too Pailiamen- 
taiy law continues, toe State law remains 
Inox)erative but becomes operative once 
toe Parliamentary law, throwing it into 
shadow, is removed. Then there is the 
declaration in Article 243 of too resi- 
duary pcrweis of legislation. Parliament 
has exclusive power to make any law fa 
respect to any matter not enumerated fa 
toe Concurrent list or State List and 
this power includes the power of making 
any law imposing a tax not mentioned fa 
dtoer of those Usts. For this purpose,! 
and to avoid any doubts, an entry has also] 
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been induded in the Union list to fbe 
following effect: 

“97. odier matter not enumerated 
m Inst H or List HI induding any tax 
not mentioned in either of those lists.” 

5. It -will, therefore, be seen that the 
sovereignty of Parliament and the Legis- 
latures is a sovereimty of enumerated en- 
tries, but within the ambit of an entry, 
die exercise of power is as plenary as any 
legislature can possess, subject^ or course, 
to the limitations arising from the Fun- 
damental Rights. The entries themsdves 
do not follow any logical dassification or 
dichotomy. As was said in State of Rajas- 
than V. S. Chawla, (1959) Supp 1 SCR 
904 = (AIR 1959 SG 544) the entries ini 
the lists must be regarded as enumeratio 
simplex of broad categories. Since they 
are likely to overlap occasionally, it is 
usual to examine the pith and substance 
of legislation with a view to determining 
to wltich entry they can be substantially 
related, a slight connection with another 
entry in another list notidthstanding. 
Therefore, to find out whether a piece of 
legislation falls within any entry, its true 
nature and character must be in respect 
to ^at particular entry. The entries must 
of course receive a large and liberal in- 
terpretation because the few words of the 
entry are intended to confer vast and 
plenary powers. If, however, no entry in 
any of the three lists covers it^ then it 
must be regarded as a matter not enxime- 
rated in any of the three lists. Then it 
belongs exclusively to Parliament under 
Entry 97 of the Union list as a topic of 
legislation. 

6. The Gift Tax AcE was enacted by 
Parliament and it is admitted that no 
entry in the Union list or the Concmrent 
List mentions such a tax. Therefore, P^- 
hament purported to use its powers deriv- 
ed from Entry 97 of the Union list read 
with Article 248 of the Constitution. This 
power admittedly could not be invoked if 
the subject of taxes on gifts could be said 
to be comprehended in any entry in the 
State List The High Court has accepted 
the contention of the tax-payers that it is 
so comprehended in entries 18 and 49 of 
the State list Those entries read: 

"18. Land, that is to_ say, rights in or 
over land, land tenmes including the rela- 
tion of landlord and tenant, and the col- 
lection of rents; transfer and alienation 
of agricniltural land; land improvement 
and agricniltural loans; colonization.”^ 

“49. Taxes on lands and buildings.” 

7. The argument is that by Entry 18, 
land’ of aR description is made subject 
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to legislation in the States and by Entry 
49 taxes of whatever description on lands 
in that large sense and buil^gs generally 
fall also in the jurisdiction or the State. 
Reference is made to Entries 45, 46, 47 
and 48 of the State List in which certain 
taxes are to be imposed on land and agri- 
cultural land or income from agricultural 
exclusively by the State m contrast 
Vrith Entries 8^ 86, 87 and 88 where the 
tax^ are imposed on properties other thnn 
agricultural land or income from agricul- 
ture. It is submittecL therefore, that the 
general scheme of division of taxing and 
other entries by which land, particularly 
agricultural land, and income therefiem is 
reserved for the States shows that taxes 
on lands and buildings read liberal- 
ly must also cover taxes in respect 
of gifts of land particularly agricidtural 
land and buildings. If the entry so read 
can be reasonably said to include the 
tax, then there can be no question of re- 
course to the residuary powers of Parlia- 
ment 

8. The matter is not res infegra and 
however attractive the argument it can- 
not be accepted. Many High Courts in 
India have considered this matter before 
the Supreme Comrt decided it The 
Mysore view was not followed in S. Dhan- 
dapani v. Addl. Gift Tax Officer, Cudda- 
lore, 1963-49 ITR 712 = (AIR 1963 Mad 
419) (Madras High Court); Shyam Sunder 
v. Gift Tax Officer, AIR 1967 All 19 (dis- 
approved on another point in the Supreme 
Court). A contrary view was earlier also 
emressed in Jupadi Sesharatnam v. Gift 
Officer, Palacole, 1960-38 ITR 93 = (AIR 
1960 Andh Pra 115) (Andhra Pradesh 
High Court) and Joseph v. Gift Tax Offi- 
cer, 1964-45 ITR 66 = (ADR 1962 Ker 97) 
(Kerala High Court). In fact the judg- 
ment under appeal stands alone, 

9. The subject of Ent^' 49 of the 
State List in relation to imposition of 
Wealth Tax came up for consideration in 
Sudhir Chandra Nawn v. W ealth Tax Offi- 
cer, Calcutta, 1968-69 ITR 897 = (AIR 
1969 SC 59) and the view of the High 
Court on the construction of this entry 
was affirmed. Although the judgment 
under appeal was not referred to expres- 
sly the result is. that it must be taJcen to 
be imph'edly overruled. In view of the 
decision of this Court it is not necessary 
to deal witii the matter except briefly. 

10. The Constitution divides the topics 
of legislation into three broad categories: 
(a) entries enabling laws to be made, (b) 
entries enabling taxes to be imposed, and 
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Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1201 (V 54)= . 
1967-2 SCR 100, Municipal Com- 
mittee, Akot V. Manilal Manekji 
Pvt. Ltd. PH 

(1966) AIR 1966 SC 249 (V 5S)= 

1965-3 SCR 499, Bharat Kala 
Bhandar v. Municipal Committee 
of Dhamangaon - B 

(1963) AIR 1963 SC 1547 (V 50)= 

1964-2 SCR 273, Firm Seth 
Radha Kishan v. Administrator, 
Municipal Committee, Ludhiana 5 
The following Judgment of the Court 
itvas delivered by 

SHAH, J.: — The Munidpality of Mal- 
Icapur recovered from tlie appellants 
Rs. 6,980/2/- as "Bale and Boja tax” for 
three years 1950-5L 1951-52 and 1952-53 
in respect of cotton ginned in their fac- 
tory. The appellants filed a suit in the 
Court of CivU Judge, Class I, Khamgaon, 
for an order permanently restraining the 
Municipality from recovering the "Bale 
and Boja” tax for the season 1953-54 and 
for subsequent seasons and for a decree 
refunding the amoimt paid and interest 
thereon, 

2. The appellants contended that the 
levy of the "Bale and Boja” tax was ultra 
vires the Municipality. The Trial Court 
decreed the claim for injunction and also 
awarded tlie amount claimed less Rupees 
750/-. In appeal, the District Court held 
that the levy of tax at the rate prevailing 
on March 31, 1939, was saved by the pro- 
visions of Section 142-A (2) of the Gov- 
ernment of India Act, 1935, and the Muni- 
cipah'ty was competent to levy tax at that 
rate. The District Court on that view 
modified the decree and held that the 
Mum'cipality was entitled to retain Rupees 
1,867/4/-. In second appeal to the High 
Court of Bombay at Nagpmr, die follow- 
ing question was referred to a Full 
Bench: 

“Wliether in respect of the recoveries, 
which are in contravention of the prohi- 
bitions contained in sub-section (2) of 
Section 142-A of the Government of India 
Act, 1935, and dause (2) of Article 276 
of the Constitution, the provisions of 
Section 48 (2) of the C. P. and Berar 
Municipalities Act, 1922 apply?” 

The High Court, following the judgment 
of this Court in Bharat Kala Bhandar v. 
Municipal Committee of Dliamangaon, 
1965-3 SCR 499 = (AIR 1966 SG 
249) ansivered die question in the 
negative. The appeal was thero.after 
placed for hearing on questions not de- 


cided by the Full Bench. The Court at 
ftat stage entertained and upheld an ob- 
jection that the suit against the Muni- 
cipality for refund of tax paid by the ap- 
pellants was not maintain^le. The Hi gh 
Court observed: 

‘We are bound to follow the decision 
in Bharat Kala Bhandar v. Dhamangaon 
Mum'cipality, 1965-3 SCR 499 = 

(AIR 1966 SC 249) but in view 
of the fact that the relevant provisions 
were not brought to the notice of the 
Court and in view of the fact that the 
decision in Firm Radha Eishan's case, 
(AIR 1963 SC 1547) holds that the remedy 
provided by similar provisions is adequate 
and a suit does not he, we are constrained 
to hold that under &e Act the suit is 
incompetent.” 

The High Court accordingly set aside the 
decree in favour of the appellants for re- 
fund of tax and confirmed the injunction 
restraining the Municipahty from reco- 
vering the tax. With certificate granted 
by the High Court under Article 183 (1) 
(c) of the Constitution this appeal has 
been preferred. 

• 8. Two questions fall to be deter- 
mined in this appeal — (1) whether a suit 
for refund of tax paid to the Mum'cipa- 
lity is maintainable; and (2) if the suit 
is maintainable, whether the levy of tax 
by the Municipality was valid in law. 

4. The first question is concluded by 
the judgment of tin's Court in Bharat Kala 
Bhandar’s case, 1965-3 SCR 499 = 
(AIR 1966 SC 249). That case 
arose imder the C. P. & Berar Muni- 
dpalities Act, 1922. The right of a Muni- 
dpality governed by that Act to levy 
under Section 66 (1) (b) a tax on bales 
of cotton ginned at the prescribed rate 
was challenged by a taxpayer. This 
Court held that levy of tax on cotton 
ginned by the taxpayer in excess of the 
amount prescribed by Artide 276 of the 
Constitufa'on was invalid, and since the 
Mum'dpality had no authority to levy the 
tax in excess of the rate permitted by the 
Constitution, the assessment proceedings 
levying tax in excess of the permissible 
h'mit were invalid, and a suit for refund 
of tax in excess of the amount permitted 
by Article 276 was maintainable. Tlie 
decision was binding on the High Court 
and tlie High Court could not ignore it 
because tliey diought that "relev’ant pro- 
visions were not brought to the notice of 
the Court”. 

5. We may also observ^e that the judg- 
ment in Firm Seth Radlia iCishan v. Ad- 
ministrator Munidpal Committee, Ludhi- 
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of 10 matinds, and 10 pies per bale of 14 
toaunds. On October 2, 1939, tbe Muni- 
cipality resolved to revise tbo rates and 
by notification _ ^ted January 2, 1940, 


ana, 1904.2 SCR 273 = (AIR 1963 SC 
1547) on which reliance was placed by 
the High Court has no relevance. In ttat 
case under the Rules of the Municipa- 
lity of Ludhiana tar on common salt im- 

E orted within the Municipal limits could 
e levied at a certain rate, and on all 
oilier lands of salts at a hi^er rate. On 
the Sambhai sdt imMtted^y the appel- 
lants duty was levied at the higher rate. 
The appellants tiien filed a suit for decree 
for refund of excess tax levied, contend- 
ing that Sambhar salt was common salt 
TUs Court held that the Civil Court had 
no jurisdiction to entertain the suit for 
the liability to pay terminal tax was 
created by the Act and a remedy was 
also provided against improper enforce- 
ment of the Act In a case where the 
Municipality has undoubted power to 
levy a tax under a provision ot the Act, 
in respect of any arnde, and it levies tax 
under another provision of the Act not 
applicable to it, MvmidpaU^ merely 
comnfits an error in collecting the tax at 
the rale collected, and no question of 
jurisdiction arises, the party aggrieved 
must seek remedy in me manner pres- 
cribed by the Act In the present case, 
however, there is a bar against levy in 
excess of the amount specmed in die Con- 
stitution, and not a mere qu^on of levy 
of tax under an Inapplicable entry. 

0. Again It was implicit In the judg- 
ment or the FuD Bench that the suit was 
maintainable. If the suit was not maintain- 
able the question whether to the claim 
made under Section 48 of the Act had 
application could not arise. Section 48 law 
down the conditions subject to which the 
suit may be filed. Whemer Section 48 'of 
C. B. ic ‘Berar MunidpaRties Act is 
not applicable, because me tax cootra- 


imder Section 67 (5) of toe C. P. & Berar 
Municipalities Act, 1922, tax was pe^ 
mitted to be levied at the rate of four 
annas per bale with effect from October 
1, 1939. 

8. The Berar Municipal Act was pref- 
mnlgated by die Viceroy & Govemo^ 
General, Berar being then not a part of 
British India. By a notification of the 
Governor-General dated June 22, 1924, 
under the In^an (Foreign Jurisdiction) 
Order In Council iRe Berar Municipal Act 
was repealed, and die Central Provinces 
Munidpolities Act 2 of 1922 was applied 
to the Berar Area, After the Government 
of India Act, 1935, the Berar Laws fPro- 
vindal) Ach 1941 was enacted, and Berar 
was under Section 47 of the Government 
of India Act to be administered togethea: 
with the Central Provinces as one of the 
Provinces under that Act. Various Acts 
induding the Central Provinces Munici- 
palities Act 2 of 1922 were extended to 
the Berar vvith certain modifications under 
die Central Provinces and Berar Act IS 
of 1941. By that Act the title of Act 2 of 
1922 was altered: it read “Centi^ Provin- 
ces and Berar . Munidpalities Act”. By 
Section 8 ’of the Act it was ’ provided 
that the Central Provinces Munidpalities 
Ad^ 1922, whidi had been applied to 
Berar by order under the Indian (Foreign 
Jurisdiction) Order in Council, 1902, shall 
cease to have effect “provided that all 
BOTointments, delegations, notifications, 
orders, byelaws, imes and regtilations 
which have been made or issued, or deem- 
ed to "have been made or i^ed and ^ 
other things done or deemed to have been 


vened Section 14^A of the Government done under, or in pursuance of, any pro* 
of In^a Act 1935, or Article 276 of Ae vision of^ any _ of tiie said Order 


Constitution, could only fall to be deter- 
mined if a suit for refwd lay. The-High 
Court was, in our judgment la error in 
setog aside the decree passed by the 
District Court on the ground that a suit 
for refund of tax was not maintainable. 

7. On the second question the argu- 
ment of The Mvmi^aEty has also no€ 
much''shbstance. The Municipality was 
constifiited in 1905 under Section 41 (1) 
(a) jb) of the Berar Munidpal Act, 1886, 
a tax called “die Bale and Boja tax" was 
levied by tiiQ Municipality with effect 
from petober 1, 1912, on cotton ginned 
and pressed in Ginning and Ressing 
Factories at the rata of 8 pies per b^ 


In Conndl, and whidh are In force 
at the commencement of this Act, 
shall he deemed to have been 
made or Issued or done under or In piu^ 
suance of tiio correspon^g provision of 
ftat Act as now extendi to, and ii 
force in, Berar,* 

Notifications issued under the Berar Muni- 
cipal Act and the Centrd Provinces Muni- 
dpalities Act in force at the commence- 
ment of Act 15 of 1941 applied to the 
Munidpalities in the former Berar area. 
Bi the meanwhile S. 14^A was incorpo- 
laled in the Government of India Ach 
1935, by India & Burma (Miscellaneous 
Amendment) Act^ 1940, S'& 4, Geo, & 
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!C3i. 5, as from April 1, 1939, imposing 
limit npon taxes, professions, trades and 
callings. But by the proviso to sub-sec- 
Jion (2) of Section 142-A levy by the Pro- 
vinces or Municipal bodies of tax on pro- 
fession, trade, calling or employment, 
at rates exceeding the rates prescribed by 
j the Government of India Act were to re- 
main in operation until provision to the 
contrary was made by the Parliament. To 
give effect to the iffnitatiou imposed by 
Section 142-A the Parh'ament enacted the 
Professions Tax Limitation Act XX of 
1941. The relevant provisions of Act 20 
of 1941 are as follows: 

Section 2 — "Notwithstanding the pro- 
visions of any law for the time being m 
force, any taxes payable in respect of any 
one person to a Province, or to any one 
municipality, district board, local board, 
or other local authority in any Province, 
by way of tax on professions, trades, call- 
ings or employments, shall from and after 
the commencement of this Act cease to 
be levied to the extent in which such 
taxes exceed fifty rupees per aimum.” 

Section 3 ^ — “The provisions of Sec- 
f tion 2 shall not apply to any tax specified 
’fj in the Schedule.” 

■ The Schedule is as follows: 

‘THE SCHEDULE 

Taxes to which Section 2 does not ap- 
ply- 

1. The tax on professions, trades and 
calling, imposed througli fees for an- 
nual licences, xmder Chapter Xn of the 
Calcutta Municipal Act, 1923. 

2. The tax on trades, professions and 
callings, imposed imder clause (f) of sub- 
section (1) of Section 123 of the Bengal 
Municipal Act, 1932. 

3. The tax on trades and callings car- 
ried on within the municipal limits and 
deriving fecial advantages from, or im- 
posing special burdens on, municipal ser- 
vices, imposed under clause (ii) of sub- 
section (l) of Section 128 of the United 
Provinces Municipalities Act, 1916. 

4. The tax on persons exercising any 
profession or art, or carrying on any trade 
or calling, within the liinits of the Muni- 
cipality, imposed rmder clause (b) of Sec- 
tion (1) of Section 66 of the Central Pro- 
Vinces Municipalities Act, 1922. 

5. The tax on companies, imposed 
under Section 110 of the Madras City 
Municipal Act, 1919.” 

9. Ihe Professions Tax Limitation Act, 
1941, was repealed by the Adaptation of 
Laws Order, 1950, and limitations on the 
tax on professions, trades, callmgs and 


employment were continued by Article 276 
of the Constitution after the repeal of the 
Government of India Act. 

10. It may be recalled that ihe notifi- 
cation enhancing the rate of “Bale and 
Boja tax” was issued after Section 142-A 
of the Government of India Act, 1935, 
was incorporated. The only notffication 
in force was the notification issued in 
1912, The notification of 1940 was not 
saved by the proviso to Section 142-A of 
the Govemnient of India Act, 1935. But 
the Municipahiy collected tax at rates set 
out in the notification of 1940. It is dear, 
however, that if the notification of 1940 
was ineffective under the Government of 
India Act, it could not be revived under 
the Constitution Article 276 (2) proviso. 
The notification rehed upon by the Muni- 
cipality was brought into operation after 
tlie constitutional prohibition under Sec- 
tion 142-A of the Government of India 
Act became effective on April 1, 1939. 
The modification of rates was plainly in- 
effective, for the rates prescribed thereby 
were not in operation in the financial year 
ending March 31, 1939. 

11. No claim to recover the tax could 
therefore, be founded on that notifica- 
tion, But it was urged that the earlier 
notification of 1912 was in any case effec- 
tive in the financial year ending March 
31, 1939, and tax could be levied under 
that notification which was indisputably 
in operation in the financial year. This 
Court has however held in Municipal 
Committee, Ahot v. Manilal Manekji Pvt 
Ltd., 1967-2 SCR 100 = (ADR 1967 SC 
1201) on interpretation of Sections 2 and 
8 and Item 4 of the Schedule to the Pro- 
fessions Tax Limitation Act 20 of 1941 
that the rate fixed by tire earlier notifica- 
tion was also not saved from the opera- 
tion of Section 2. This Court was of the 
view that by virtue of Item 4 of the 
Schedule only the tax on persons, exer- 
cising professions imposed under clause 
(b) of sub-section (1) of Section 66 of the 
Central Provinces Municipalities Act, 
1922, was saved from the operafa’on of 
Section 2 of Act 20 of 1941 and not 
tire tax under Section 66 of the Central 
Provinces & Berar Municipalities Act, 
1922, and the tax levied by the respon- 
dent Municipality was levied under the 
latter Act. That decision is binding upon 
us. It must therefore be held that the 
rate of tax prescribed by the notification 
of 1912 alone could be enforced, subject 
to the limit prescribed by Article 276 (2) 
of the Constitution. The Mum‘cipah't>' was 
therefore incompetent to levy a tax at a 
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rate exceeding Bs. 250/- for the whole 

^ 12. The appeal is allowed and the de- 
cree passed by the Trial Court is restor- 
ed. T^e Municipality will pay the costs 
in thi^ Court ana in the High Court. 

Appeal allowed. 


Kumar, the two ’ other original accused 
before the Addib'onal Sessions Judge, 
Ferozepur, were working in different ca- 
pacities in the Treasxu-v in Feiozepur 
Cantonment. The appcuanl was the deal- 
ing clerk and amon^t his other duties he 
hod to scrutinise and pass contingent pay 
bills of the Central Jau at Ferozepur pre- 
sented at the Treasury. 


AIR 1970 SUPREME COURT 1000 
(V CT C 210) 

(From: Punjab) 

J. M. SHELAT AND G. K. hflTTER, JJ- 
Madan Mohan Lai, Appellant v. State 
of Punjab, Respondent 
Criminal Appeal No. 205 of 1969, D/- 
W-1970. 

Evidence Act (IS72), Section 133 — 
Approver’s testimony and Us corrohoration 

— Earlier statement of approver to police 

— Omission in such statement docs not 
necessarily render his evidence muetiable;. 

Wlien the accomplice gives his police 
statement he does not know that he would 
be granted pardon and possibly for that 
reason docs not come out with all the 
facts known to him and he does so whOa 
he making hb statement before the Magis- 
trate as he ^3l0^vs by then (hat he would 
be tendered pardon on condition that ho 
would disclose all the facts known to him. 
The omission in the police statement 
therefore, by itself would not necessarily 
render his evidence unreliable, Ih con- 
sidering whether the approver’s evidence 
passed the test of reliability, the Ck)urt 
would have to consider whether taken as 
a whole and in the light of the facts and 
circumstances of the case it was a credi- 
ble version or not; (Para 8) 

Held on facts and circumstances tha^ 
even assuming that the Trial Court wax 
Id error in not permitting the omission lo 
the statement made by the approver bo- 
fore the police to be brought on record, 
there was enough drcumslanlial evidence 
to corroborate the approver’s version 
lating to the accused-appellant. 

_ _ , , (Para 23) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 1012 (V 40)= 

(1959) Supp 2 SCffl 875 = 1939 
Cri LJ 123L Tehsildar Singh v 
State of U. P. ^ 7 

The follostang Judgment of the Court 
was deUvered by 

SHELAT, J.>— In July-August 1963, 
the appellant, one K!amd Dev and Danesh 

DN/DN/BC61A0/ClVXf/D 


2. On July 18, 1963, Roshanlal (P. W. 
19), the accountant in Iho said jail, pro- 
pared a contingent bill, (Ex. PBl, for 
Rupees 8273.19 P. The drawing au- 
thority being the Superintendent of 
the Jail, the biU was placed before the 
Superintendent, Teja Singh (P. W. 18), for 
his signatures. The bill required an en- 
dorsement in the nature of a certificate 
by him, but as similar bills bad in tiie 
past been objected to by the Treasury on 
the ground that the certificates therein 
were not ntoperly worded, Teja Singh 
left the column blank and signed the bill 
leaving it to the appropriate clerk in the 
Treasury, who happened to be the ap- 
pellant, to fill ft in. He also left blank 
the space where the person carrying Ai 
bill, first to the Treasury and then to the 
State Bank, would sign as the person tc 
whom payment was to be made. On Jul> 
19, 1963, Naunit Ral (P. W, 11), the ac- 
counts clerk in the jail, took the bill 
to the Treasury and approached the ap- 
pellant so that the appellant may fill in 
the ccriificaic on the Dill over the signa- 
ture of Teja Singh in suitable language, 
The appellant directed him to go first to 
P^ara Singh (P, W. 15), who was the 
token clerk, saying that the bill would 
come to him in routine and he would 
then fill in the certificate. Naunit Ra^ 
therefore, handed over the bill to Daibaia 
Sinjdi and obtained a token in acknow- 
ledgment of his having handed over the 
bill in the Treasury. Naunit Rai then n>- 
tarned to the Jail with the token. 

3. It wax not in dispute that at the 
tfine the two blanks where the certificate 
end the endorsement, Exts. PB/1 & PB/3, 
would be filled in, were blank. Nor was 
It in dispute that the signatures purport- 
ing to be of one Ram Nalli and the words 
’’received payment” were not yet written 
on that bijL According to the procedure 
followed in the jail, it vrould be the per- 
son receiving the money under the bill 
who would pass such receipt in tho bill 
and affix his signatures thereto. 

4. On July 20, 1963, Makhu Ram fP, 
W. 13), the selection warder, went to the 
Treasury to coDect the bill in exchange 
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for the token and cash it in the bank. He 
was told that the bill could not be traced 
and that efforts were being made to find 
it. The Jail authorities sent Makhu Ram 
on severm successive days but on each 
day he was told in the Treasury that the 
bill had not yet been foxmd. On August 
6, 1963, the Deputy Superintendent of the 
Jail, B. D. Soni, personally went there 
when he learnt that the bill had been pre- 
sented to the bank on July 20, 1963 and 
encashed. 

5. On the matter being handed over 
to and investigated by the police, the 
appellant, the said Kama! Dev, Danesh 
Kumar and one Ram Lubhaya, an agent 
in the Life Insurance Corporation, were 
arrested on charges under Sections 409, 
467, 471 and 411 of the Penal Code. The 
said Ram Lubhaya, on agreeing to make 
a frill and true disclosure, was given a 
conditional pardon and made an approver. 
During the course of the investigation, the 
bill Ex. PB, which in due course worrld 
be returned by the bank to the Treasury 
after pa)Tnent and would therefore be in 
the Treasury, was seized from the pos- 

i session of accused Kamal Dev together 

' with government cirrrency notes of 
Rs, 2500/-. Similarly, government ctur- 
rency notes of Rs. 2000/- were produced 
by the appellant from among waste papers 
lying in the store room of which he was 
in charge. The appellant and the tsvo 
clerics were charged as aforesaid on the 
basis of this evidence and brought to trial 
in the Court of the Additional Sessions 
Judge, 

6. The evidence on which the prose- 
cution relied on in the Trial Court com- 
prised of the evidence of the approver 
who narrated how the appellant wrote 
out the certificate and the endorsement 
in the bill over the signature of Teja 
Singh, how the signature of the Treasury 
Officer was obtained thereon, how the 
signatures purporting to be those of Ram 
Nath and the receipt for payment were 
^\’ritterl out by the approver and how 
finally tlie bill was taken by them 
to the bank and payment receiv- 
ed. The evidence of the approver 
thus clearly showed that all the 
four of them ' were involved in the fabri- 
cation of the bill, in recehnng the money 
ftereunder by using tliat document as 
genuine knowing it to be forged, the 
receipt of the money by them and its 
di\'ision betiveen them. Tliat evidence 
was sought to be corroborated by the evi- 
dence of tire handwriting expert and the 


recoveries or seizures made by the poh'ce 
at the instance of one or the other of the 
accused. The Trial Court considered the 
approvers evidence as reliable and find- 
ing also that it was sufficiently corrobo- 
rated by other satisfactory evidence con- 
victed and sentenced the three of them. 
On appeals filed by all the three, the 
High Court found the conviction and 
sentence justified by the evidence on re- 
cord and accordin^y dismissed their ap- 
peals. The appellant thereupon obtained 
special leave from this Court and that is 
how this appeal has come up before us 
for disposal. 

7. The contention urged before us 
was that on May 14, 1965 when the ap- 
prover was being cross-examined by the 
appellant’s counsel in the Trial Court, a 
question was put to him to the effect that 
he had not mentioned in his statement 
before the police dated August 10, 1963 
the names of the appellant and Danesh 
Kumar. The question was put with the 
object of bringing that omission on re- 
cord and to show that the approver had 
made an improvement in his version with 
a view to falsely involve the appellant 
and Danesh Kumar and dius render his 
evidence uncreditworthy. But the Trial 
Judge disallowed that question presum- 
ably relying on the decision in TahsOdar 
Singh V. State of Uttar Pradesh, (1959) 
Supp 2 SCR 875 at p. 903 = (AIR 1959 
SC 1012 at p. 1026) that a mere omission 
in the police statement would not consti- 
tute a contradiction, and therefore, ob- 
served that “a contradiction means two 
contra dictions” and “a contradiction 
crops up when there is conflict in two 
statements”. The argument was that the 
Trial Judge was in error in disallowing 
the omission to be brought on recoreg 
which if allowed, would have rendered 
tlje approver’s evidence unreliable. As- 
suming that the Trial Judge was in error 
and the omission had been brought out, 
considering the facts and circumstances 
proved in this case the result, in our opi- 
nion, would not be that which is con- 
tended for. 

8. We may mention that the alleged 
error on the part of the Trial Judge was 
not relied on before the High Court 
There was also nothing to show that the 
approver in his statement before the 
Magistrate, who passed the order granting 
him pardon, had not mentioned the names 
of the appellant and the said Danesh 
Kumar and had not referred to the roles 
played by them as deposed to by him in 
the Trial Court It was possibly because 
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no such omission was found in his states 
ment before Uie Ma^trate liat the re- 
fusal by the Trial Judge to bring on re- 
cord the omission in the police statement 
was not relied on in the High Court It 
may be that when the approver gave his 
police statement ho did not know that he 
would be granted pardon and possibly 
for that reason had not come out wm 
all the facts known to him and he did so 
while he was making his statement before 
the Ma^trate as he knevv by then that 
be would be tendered pardon on condi- 
tion that he ^vould disdose all die facts 
known to him. The omission in the police 
statement, therefore, by itself would not 
necessarily have rendered his evidence 
unreliable. In considering whether Iho 
approver’s evidence passed the test of 
reliability, the Court would have to con- 
sider whether taken as a whole and fa 
the light of the facts and circumstances of 
the case it was a credible version or not 
Taking all the facta and drcumstances of 
the case proved before the Trial Court; 
we think that despite the said omission, 
the approver's version was credible. 

Q. But. quite apart from that conside- 
ration, there is, in our Judgment, over and 
above the evidence of the approver, suffi- 
cient material on record, by way of dr- 
cumstantial evidence, to Justify the con- 
viction of the flppellaat 

10. There is no dispute that (a) the 
bill. Ex. PB, was prepared fa the Jail on 
July 19, 1903 and sent to the Treasury 
for its being passed before it could be 
presented for encashment in the bank; (b) 
the bill was encashed by some one on 
July 20, 1963 fa the bank and Rupees 
8273^ P. were paid to a person cmlfag 
fiiinseJl* Ram .Natti; (cj Ram .Natfi was a 
fictitious person and no such person was 
fa the employ either of the Jail or tte 
Treastiry; (d) the bill had come to the ap- 
pellant after it had been handed over to 
the token clerk who had issued the token 
to Naimit Ral; and (e) the appellant bad 
admittedly written on it the certificate. 
Ex, PB/L All these thin^ took place in 
accordance with the practira followed in 
the Treasury. The quesb'on then would 
be; how did the Bill fall into the bands 
of the person calling himself Ram Nath 
and who encashed it in the bank ? As a 
necessary corollary, the next question 
would be; how did the bill, ^ter it had 
been returned by the bank to the Trca- 
fury on July 22, 1963, came into fiie pos- 
session of Danesh Ktuaar who pr^uced 
it from his possession before the polic^ 


IL These questions can be answered 
from the evidence as to the practice fol- 
lowed in the Treasury in relation to sneh 
bdls, the evidence of the employees there 
who had dealt with the bill at one stage 
or the odjer and the conduct of the ap- 
pellant as disclosed in the evidence. 

13. According to Avtar Singh (P. W. 
21), the Treasury Officer, the practice fol- 
lowed in the Treasury was as follows: (a) 
such a bill would be first presented to 
the token clerk, ie., wt Daibara Singh, 
who would accept it and issue a token to 
the person presenting it, in tliis case wit 
Naunit Rai; (b) the t^en clerk would then 
pass the bffl on to the dealing clerk, he., 
tho appellant; (c) the a^ellant; after 
scrutinising the bill, would pass it on to 
the Assistant Superintendent, wit., Ramji- 
das; (d) the Assistant Superintendent then 
worilu pass it on to the Treasury Offi- 
cer, Avatar Singh; (e) tho Trea-sury 
Officer then would affix his signature and 
then pass it on back; to the Assistant 
Superinlendent who fa his turn would 
pass it on to the appellant and frxjm the 
appellant it would go to the token clerk; 
who would hand over the bill, after J 
bad been passed os aforesaid, to tho per 
sorr who produces the token given car 
tier. 

23. The fact that Daibara Singh ha( 
given the token in acknowledgment o 
its having been tendered to him coupled 
with the fact of the certificate. Ex. PB/h 
having been endorsed on it and Iffie pas- 
sing of tho bill by Ramjidas and by 
Avatar Sin^ffi dearly show that the biU 
had gone through all the Onward stages 
desomed by Avatar Singh. From the 
practice, as deposed to by the Treasury 
Officer and the Assistant 'Superintendent, 
it is clear that the bill would come back 
to the dealing ederk, the appefiant, for 
him to pass it on to ^e token derk; Dar- 
bara Singh. But Darbara Singh's 
evidence was that he did not re- 
ceive the bni from the appellant for 
the purpose of handing it over to tho 
X>eison who would come from the Jail 
with the token. According to him, about 
2 or 3 days later when a person from the 

} a0 came to him and inquired about the 
»fll, he told him that ho had not receb'cd 
it from the appellant after it had been 
passed and therefore directed him to the 
aOTcUant In this respect, he was cor- 
roborated by Makhu Ram W. 13) who 
had been sent by the fail authorities to 
collect the biU from the Treasury/ A> 
ccffding to Makhu Ram, be went to Dar* 
bara Singh on July 20, 1963 when Dar- 
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bara Sin^ directed him to the appellant 
saying that the bill was sfcQl with the 
appellant. Thereupon he went, to the 
appellant who told him. that he was busy 
with pending bills, that the bill had not 
yet reached him and that as soon as it 
came to him he would do the needfuL 
Makhu Ram again went to the appellant 
on July 22, 1963 when the appellant gave 
him the same answer assuring him that 
he would do the needful as soon as the 
biU came to him. The witness again 
went to the appellant on July 23 and 24 
and as he got the same reply on those 
days also he complained to tiie Deputy 
Superintendent of the Jail that the ap- 
pellant was delaying the biU and not 
giving it to him. 

14. According to Jagannath (P. W. 16) 
the incorporation clerk in the Treasury, 
the biU had come back to him on July 
22, 1963 from the bank as the practice 
was that the bank would return such bills 
to the Treasury after they had been en- 
cashed and paid by the bank. Evidently 
no one in the Treasinry thought that the 
bill had been handed over to any one 
so that it could be encashed by such a 

E erson. Therefore, no one appears to 
ave inquired from Jagannath whether it 
had come back to him from the bank. 
Every one concerned beh'eved that the 
bill was stiU lying with the appellant 
after it had come back to him from Avatar 
Singh. That is clear from tihe evidence 
of Ramjidas, the Assistant Superintendent 
who stated that about a day or two after 
July 20, 1963 when an employee from 
the Jail, presumably Makhu Ram, came 
to hhn inquiring about the bill, he caEed 
the appellant and the appellant inform- 
ed him that there was rush of work with 
, him, and therefore, he had not been able 
to pass the bill. There can, therefore, 
be no doubt that the appellant was teh 
ling every one concerned that the bill 
was lying with hini and that as he was 
bus>'' mth the old bills he had not yet 
dealt with and pass the biU. 

15. When, despite Makhu Ram’s re- 
peated wits to the Treasmy for the bill, 
it was not given to him, Teja Singh per- 
sonally inquired about it on July 25, 1963. 
On July 27, 1963 he sent the Assistant 
Superintendent of the Jail to the Trea- 
sury to inquire about the bill. The evi- 
dence of Avatar Singh, the Treasury Offi- 
cer, shows that, thereupon he called 
Ramjidas, the Assistant Superintendent, 
and told him that he should sec that the 
bill was passed by the appellant This 
1970 S. C./64 VI G— lOD 


part of the evidence again shows that 
every one in the Treastuy was till July 
27, 1963 mder the impression that the 
bill was still lying with the appellant and 
he had been delaying it and had not yet 
passed it 

16. When it ultimately became known 
that the bill had been presented to the 
bank and encashed by some one but the 
Jail authorities^ had not received the 
money under it, enquiries were set up 
in the Treasury. On August 7, 1963, 
Avatar Sin^ by his order Ex. PY called 
upon the appellant, %vith whom the said 
bill was believed to be lying, to explain 
to whom he had handed over the bill. 
The reply of the appeUant^ Ex. PY/1, 
dated August 9, 1963, was significant, for, 
he then stated that the bill "was never 
checked and passed for payment by me” 
and that the officers in the Treasury, con- 
trary to the practice, were “in (the) habit 
of passing the bills direct without getting 

the same checked and signed by me 

He added: ‘under the carcnnnstances 

the bill was never passed by me nor 
handed over to any other person.” Ac- 
cording to this e^lanation, therefore, 
Barbara Singh had not handed over tlie 
biU to the appeUant nor had the appel- 
lant dealt with it or passed it on to the 
Assistant Superintendent and then to the 
Treasmy Officer. This explanation was 
obviously false because me biU itself 
shown the appeUant’s endorsement and 
certificate on it which means that he had 
passed it before it went to Avatar Singh 
who on the faith of the appeUant’s certi- 
ficate passed it for payment There is 
no reason to disbelieve Avatar Singh that 
after he had signed the bfil it went, ac- 
cording to the practice, to the appeUant 
through the Assistant Superintendent 
Ramjidas. 

17. An enquiry similar to the one 
made ftom the appeUant was also made 
from Barbara Singh, who reported on 
August 9, 1963, that he had passed on 
the biU to the appeUant and ftiat there- 
after it had not come back to Tiitti as it 
should on its return jotuney. These facts 
dearly show that after Avatar Singh had 
signed the biU, the biU went back to the 
appeUant on its return journey to be 
passed on to Barbara Sin^ but that the 
appeUant did not pass it on pretending 
all the time that it was Ijnng pending 
with him. 

18. • When, however, he realised that it 
had become kno^vn that the biU had been 
encashed, he changed his front, dunking 
that the bfil would not be found out and 
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fiierefore his endorsement on it showing 
that he had dealt with it would not be 
discovered. In that belief he came out 
with the false allegation that the bill had 
been directly passed without its having 
been sent to b<Tn for checking or for his 
certificate. 

19. But having realised that the bill. 
Ft fb, had been recovered bv the jxjlice 
and produced in the Court, he took up 
a diird stand in his statement under Seo 
tion 342 of the Criminal Procedure Code 
inconsistent with the stands so far taken 
up by He now admitted that the 
bill had been sent to him by Darbaia 
Singh and that he had written thereon 
the payment order but he denied the 
next step in the prosecution case that ft 
had again come back to him after it had 
been passed by the Assistant Superinten- 
dent and sigora by the Treasury OiEcer. 
That denial was not accepted by the Trial 
Court and the High Court and in our 
vie^v rightly as the evidence of bofli 
these Offieen dearly was that after they 
had passed the bill it would go back to 
the appellant in the normal coune for 
him to return to Darbara Singh who 
would hand it over to the penon who 
surrendered the token eaiUer given to 

20, The three contradictory stands 
taken by the apwllant at three different 
stages indicate that it was be who bad 
been responsible for the bOJ having gone 
to the approver on its coming to him after 
it had been passed by Avatar Singh in- 
stead of its being passed on to Darbara 
Singh. The bill could not have got into 
the hands of the approver and the other 
accused except through and with the ao- 

ass-Stemce It 

cannot, therefore, be gainsaid that the 
appellant was actively involved with the 
approver and the oUier accused in the 
bill going into their hands, their having 
dishonestly encashed it at the bank and 
its proce<^ misappropriated. 

21. As carh'er stated, the Bill bad been 
returned by the bank to the Treasury 
after it had been encashed. It had. io 
accordance with the practice folbwed at 
the Treasury and the bank, gone to (he 
clerk Tagannath, from whom, if an in- 
quiry had been at once made, c^d have 
been traced. Such an enquiry was evi- 
dent^ not made because, on acco un t of 
the false statements made by the appel- 
lant to every one concerned, all believed 
that it was still Irag pending with flie 
appellant and bad not gone out of the 
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Treasury and encashed. But for those 
false statements which hoodwinked every 
one, the first enquiry would have been 
made with the bank and the bank would 
have disclosed that the bill had been en- 
cashed by some one calling himself Ram 
Nath and returned as usum to the Trea- 
sury, and hereupon Jagannath, would 
have been the person from whom die 
bill could have been recovered. That, as 
we have said, was not done because the 
appellant by his false statements to 
Makhu Ram and others that the bill was 
still pending with fu'm and had not yet 
been passed by him had kept every one 
under an apprehension that the bill was 
slfll in the Treasury and had not yet gone 
out of it for being encashed. 

22. Besides the evidence of the ap- 
prover, there was thus the evidence as 
to the conduct of the appellant which 
directly connected him with the conspi- 
racy lor fabrication of the bill and its 
^honest encashment. That ^mV was 
further strengthened by the evidence 
that in July-August 1963 ne was in charge 
of file store room from whiA he had 
produced before the poh’ce government 
currency notes of Rs, 2000, presum^ly 
his share out of the booty, hidden 
amongst the waste papen l}&g in tba* 
store room. The pivotal posiuon occu- 
pied by him as the dealing clerk, his sub- 
sequent conduct in knowingly making 
false and contradictory statements and 
thereby creating a false belief that the 
bill was still with him, his attempts to 
throw the blame on his other colleagues, 
and lastly, production by him of the notes 
of Rs. 2000, all curauIahVely condemn 
him not only as one of the conspirators 
but ^0 as an indispensable participator 
in the successful misappropriation of the 
moneys. 

23. Therefore, even if we were to ac- 
cept the contrah'on that the Trial Court 
was in error in not permitting the omis- 
sion in the statement made by the ap- 
prover before the police to be brought on 
lecori such an omission at best could 
have been used for challengmg the vera- 
dly of the approver’s evidence. But ttere 
was enou^ evidence to corroborate the 
af^JTOVer’s version relating to the appel* 
lint. The Trial Court and the High 
Court, therefore, could not be said to 
have committed any error in relying on 
the approver's evidence for convictiog 
the appellant 

24. In our view, the appellant was 
li^tly convicted and we find no reasc^ 
flierefoTe, to interfere with the order of 
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conviction and sentence passed against 
Iiim. The appeal, therefore, must be dis- 
missed and we accordingly order it to be 
so dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1011 
(V 57 C 211) 

(From: Bombay) 

J. C. SHAH, K S. HEGDE AND A. N. 
GROVER, JJ- 

Madhya Pradesh Industries Ltd., Appel- 
lant V. The Income-tax OflScer, Nagpur, 
Respondent 

Civil Appeals Nos. 2419-2421 and 2423- 
2425 of 1966, D/- 16-4-1970. 

(A) Constitution of India, Article 226 
^ Writ petition challenging jurisdiction 
of Income-tax Officer to issue notice under 
Section 34 (1) (a) Income-tax Act on 

g round that officer had no reason to be- 
eye — Assertion not controverted by 
filing affidavit or production of relevant 
material by Income-tax Officer — Pro- 
ceedings quashed as being without juris- 
diction — Order of Bombay High Court 
(Nag, Bench), Reversed. 

Where the petitioner' Company against 
whom proceedings imder Section 34 (i) 
(a) Income-tax Act had been initiated, had 
repudiated in its writ petition the asser- 
tion of the Income-tax Officer that he had 
reason to believe that due to the omis- 
sion or failure on the part of the Company 
to give material facts, some income had 
escaped assessment, one would have ex- 
pected the Officer who issued the notice 
under Section 34 (1) (a) to file an affidavit 
setting out the circtimstances under which 
he formed the necessary beh'ef. But if the 
Income-tax Officer had not filed any such 
affidavit nor produced in the writ pro- 
ceedings either the proceedings recorded 
by him before issuing the notice or his 
report to the Commissioner or even the 
Commissioner’s sanction, it cannot be said 
that the Income-tax Officer had any rea- 
son to form the beh'ef in question or the 
reasons before him were relevant for the 
purpose. Therefore, it must be held 
that the Income-tax Officer had no juris- 
diction to issue the notice and the pro- 
ceedings taken by him have to be quash- 
ed. AIR 1981 SC 372 & AIR 1967 SG 
523 & AIR 1967. SC 587, Followed & Ap- 
plied. Order of Bombay High Court 
(Nag. Bench), Reversed. ^ara 15) 


(B) Income-tax Act (1922), Section 34 
(1) (a) — No proceeding by Income-tax 
Officer before issuing notice rmder, to 
enable him to form the necessary behef — 
No jmisdiction to proceed under Sec- 
tion 34 (1) (a). (Para 15) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 523 (V 54)= 

(1967) 63 ITR 219, S. Narayanappa 
V. Commr. of Income-tax, Banga- 
lore 13 

(1967) AIR 1967 SC 587 (V 54)= 

(19677 63 ITR 638, Kantamani 

Venkata Narayana and Sons V. 

First Additional Income-tax Officer, 
Rajahmrmdry 14 

(1961) AIR 1961 SC 372 (V 48)= 

(1961) 2 SCR 241, Calcutta Dis- 
coimt Co. Ltd. y. Income-tax 
Officer 11 

The following Judgment of the Court 
was dehvered by 

^ HEGDE, J.: — In these appeals by spe- 
ed^ leave, the only question of law that 
arises for decision is whether the respon- 
dent was competent to initiate proceed- 
ings under Section 34 of the Indian 
Income-tax Act, 1922 (which will herein- 
after be referred to as the Act). 

2. The respondent initiated proceed- 
ings under Section 34 of the Act against 
the appellant by issuing notices imder 
tiiat section on December 26, 1960 in res- 
pect of the assessment years 1953-54, 
1954-55 and 1955-56. The appellant chal- 
lenged the validity of those proceedings 
by means of writ petitions under Arti- 
des 226 and 227 of the Constitution in the 
Hi^i Court of Judicature at Bombay 
(Nagpur Bench). Those petitions were 
summarily dismissed. The appellant there- 
after appealed to this Court after obtain- 
ing special leave from this Court This 
Court allowed those appeals on April 8, 
1965 holding that the High Court was not 
justed in summarily diaaiissiug the writ 
petitions as the allegations made therein 
merited examination. Thereafter the 
High Court issued rule nisi in those peti- 
tions. The respondent opposed those peti- 
tions. After hearing the parties, the Hif^ 
Court again dismissed those writ peti- 
tions. Hence these appeals. 

3. The facts of the case material for 
deciding these appeals have been set out 
in detail in this Court's order dated April 
8, 1965. We shall briefly refer to them. 

4. The above appeals relate to pro- 
ceedings under Section 34 of the Act in 
respect of tiiree assessment periods. It 
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would be sufficient if we set out the facts 
relating to the assessment year 1953-54. 
Tliere is no dispute that if the proceed- 
ings relating to that year are held to bo 
invalid, similar would be the position re- 
garding the proceedings relating to the 
other two assessment periods. On the 
other hand, if they are held to be valid, 
the same would be true in respect of the 
other assessment periods. 

5. The appellant, Madhya Pradesh 
Industries Ltd; (hereinafter referred to as 
the company), is engaged In the business 
of mining manganese ore. On MarA 18, 
1952, the company appointed M/s. J. K. 
Alloys Ltd., (hereinafter called ‘Alloys^ as 
its selling agents. In the account year 
relating to the assessment year 1953-54, 
the company paid as commission. Rupees 
1,13,052/8/9 to the selling agents and 
claimed that amount as a revenue out- 
going in the computation of its profits for 
that year. The Income-tax Officer made 
the order of assessment without expressly 
referring to Ae said deduction but pro- 
ceedteg on the basis that It is a permis- 
sible cfeduction. On December 28, 1960, 
the Income-tax Officer issued a notice to 
the company in exercise of his powers 
under Section 34 of the Act redting there- 
in that he having “reason to believe that* 
the income of the company assessable to 
income-tax for the assessment year 195^ 
54 had (a) escaped assessment and (b) 
under-assessed, he proposes to reassess 
the income that had escaped assessment or 
had been under-assessed. He called upon 
the company to deliver a return of the 
total income of the company assessable 
for die said assessment year 1953-^. ^ 
response to a letter sent by the company, 
die Income-tax Officer ffiformed the com- 
pany diat the notice issued by him -was 
under Section 34 (1) (a). Thereafter there 
was some corresponaence between the 
Income-tax Officer and the company. The 
Income-tax Officer required the company 
to give him the information called for in 
the questionnaire issued by him. The com- 
pany did not send any rroly to the said 
m^cmnaixe. On Deceiver 21, 1961, 
me Income-tax Officer informed the com- 
pany d:at sioce die questions asked were 
not replied to, he presumed that no cor- 
respondence with Alloys existed and the 
payment of commission had been 
without any fustification. Alloys having 
rendered no service as selling agents. 

6. On Aprfl % 1962, die company 
moved the High Court of Judicature of 
Bombay Q^agpur Bench) praying for the 


issue of a writ of certiorari under Arti- 
cle 226 of the Constitution or an appro- 
priato direction or order imder Article 227 
of the Constitution calling for the record 
of die case and for the issue of wnts in 
the nature of Prohibition or Mandamus 
restraining the Income-tax Officer from 
taking any action or proceeding in 
forcement or implementation of the notice 
dated December 20, 1960. This petition, 
as mentioned earlier, was rejected in 
limine. 

7. In the writ petition, the plea taken 
by the company was that in issuing the 
notice under Section 34 (1) (a) of the Act, 
the Income-tax Officer acted without juris- 
diction and for a colourable p^ose. Its 
case as set out in the writ petition is as 
follows! 

8. In its return the company disclos- 
ed for the year ending March 31, 1953 
Rs. 15,70,587/- as its total profits accord- 
ing to its books of account In the state- 
ment under Section 58 (3) of the Act 
filed with the return, the company dis* 
dosed that it had paid Rs. 1,13,052/8/9 
as ‘’commission sales** “on different dates* 
by cheques to Alloys and Rs. 6,091/4/- 
to J. S. Williams on October 4, 1952 by 
diMue os commission on sdes. In tbo 
^fit and loss account of the company 
filed with the retuin, the amount of 
Rs. 29,76,067/10/8 was disclosed os re- 
ceived by “sdes less commission". On 
December 7, 1953, R. K. Gupta, a Direo- 
lor of the company made a statement 
before the Income-tax Officer stating that 
the commission was paid to Wflliams on 
the sales accounted for during the year 
ended March 31, 1953 and that the same 
should be allowed as deduction and that 

similar was the case with the commis- 
sion payable to J. K. Alloys Ltd., which 
had already been paid subsequently." On 
February 21, 1954, the Income-tax Ofiiccr 
called upon the company to produce 
iMongst other documents, certificates 
shoT^g whether any receipt induded in 
me income, profits or gains had been cre- 
dited or transferred to any assets, capital 
®?count, or any other liability account, a 
s i m i lar certificate regarding any credit for 
important expenses claimed tmder tbo 
head “Profit & Loss A/c", a list of buyers 
with full addresses along with quantity, 
Dumber and net proceeds of export busi- 
ness as well as mdian sales, a statement 
setting out full details of various items 
of indirect expenses debit^ to profit and 
loss account and a statement of expenses 
grouped and sorted out under the head^ 
wages, salary and other emoluments. On 
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June 21, 1954, tte company filed tie cer- 
tificates and tie statements demanded to- 
gether with the statement showing that 
out of the sale proceeds, commission paid 
to Alloys and J. S. Williams was deduct- 
ed. In the course of the assessment pro- 
ceedings, R. S. Agarwal, a representative 
of the company appeared before the In- 
come-tas Officer and agreed &at the com- 
mission "debited as paid to Williams may 
be added back^ and about Alloys he said 
that the commission "had already been 
paid”. Thereafter on February 14, 1955, 
the assessment of the company was com- 
pleted by the Income.-tax Officer, lie 
Income-tax Officer rejected the commis- 
sion said to have been paid to Williams! 
and added back that amotmt to the gross 
profits of the company. He took no ob- 
jection to the commission paid to the 
Alloys. 

9. The case pleaded by the cdnmariy 
in the writ petition is that it had placed 
before the Income-tax Officer aU the mate- 
rial facts; the Income-tax Officer before 
making the assessment had examined those 
facts and was satisfied with the explana- 
tion given by the company. The company 
denied that the Income-tax Officer had 
any reason to believe that by reason of 
the omission or failure on the part of the 
company to disclose fully and truly all 
material facts necessary for his assessment 
for the year in question income, profits 
or gains chargeable to income-tax have 
escaped assessment for that year or have 
been under-assessed. The company dis- 
puted that the Income-tax Officer had any 
reason before him to have the required 
belief. It also denied the fact that it had 
omitted or failed to disclose fully and 
truly all material facts necessary for the 
assessment in question or that any income, 

E rofits or gains chargeable to income-tax 
ave escaped assessment in that year. 

10. Section 84 (1) of the Act as at the 
rdevant time read: 

“If— 

(a) the Income-tax Officer has reason to' 
believe that by reason of the omission or 
failure on the part of an assesses to 
make a return of his income under Sec- 
tion 22 for any year or to disclose fully 
and truly all material facts necessary for 
his assessment for that year, income, pro- 
fits or gains chargeable to income-tax have 
escaped assessment for that year, or have 
been under-assessed, or assessed at too 
low a rate, or have been made the sub- 
ject of excessive relief under the Act or 
excessive loss or depreciation allowance 
has been computed, or 


(b) notwithstanding that there has been 
no omission or failure as mentioned in 
clause (a) on the part of the assessee, the 
Income-tax Officer has in consequence of 
information in his possession reason to 
believe that income, profits or gains 
chargeable to income-tax have been 
tmder-assessed or assessed at too low a 
rate, or have been made the subject of 
excessive relief tmder this Act, or that 
excessive loss or depriciation allowance 
has been computed, 

he may in cases falling under clause (a) 
at any time within eight years and in 
eases falling under clause (b) at any 
time within fom: years of the end of that 
year, serve on the assessee or if the as- 
sessee is a company, on the principal offi- 
cer, thereof, a notice containing aU or 
any of the requirements which may be 
included in a notice under sub-section (2) 
of Section 22 and may proceed to assess 
or re-assess such income, profits or gains 
or recompute the loss or depreciation al- 
lowance; and the provisions of this Act 
shall, so far as may be, apply accordingly 
as if the notice were a notice issued un Hf» r 
that sub-section: 

Provided that — 

(i) the Income-tax Officer shall not 
issue a notice under this sub-section, un- 
less he has recorded his reasons for doing 
so and the Commissioner is satisfied on 
such reasons recorded that it is a fit case 
for the issue of such notice; 

(ii) the tax shall be chargeable at (he 
rate at which it would have heen charged 
had the income, profits or gains not es- 
caped assessment or full assessment^ as 
the case may be; and 

_ (iii) where the assessment made or to 
be made is an assessment made or to be 
made on a person deemed to be the agent 
of a non-resident person imder Section 43, 
this sub-section snail have effect as if for 
the periods of ei^t years and four years 
a period of one year was substituted. 

Explanation. — Production before the 
Income-tax Officer of account-books or 
other evidence from which material facts 
could with due diligence have been dis- 
covered by the Income-tax Officer will not 
necessarily amount to disclosure within 
the meaning of this section.” 

11. In Calcutta Discount Co. Ltd, v. 
Income-tax Officer, (1961) 2 SCR ^1“ 
(AIR 1961 SC 372); this Court ruled that 
before an Income-tax Officer coidd issue 
a notice under Section 84 (1) (a) of the 
Act, two conditions must co-exist^ name- 
ly, that he must have reason to believe 



1014 S.C. [Prs. 11-13] M. P. Industries Ltd. v. LT.O., Nagpur (Hegde J.) A. IB. 


(1) that income, profits or gains tad been 
under-assessed and (2) that suA under- 
assessment was due to non-disclosure or 
materid facts by the assessee. It was ob- 
served therein that where, however, the 
Income-tax Officer has prima fade reason- 
able groimds for believing that there has 
been a non-disclosure of a primary mate- 
jM fact, that by itself gives him the Juris- 
diction to issue a notice under Section 34 
of the Act and Ae adequacy or odierwise 
of the grounds of sucffi oelief is not open 
to investigation by Ae Court It is for 
the assessee who wants to challenge such 
Jurisdiction to establish that the Income- 
tax Officer had no materi^ for such be- 
lief. Speaking for the majority Das 
Gupta, J., observed therein: 

To confer Jurisdiction under this sec- 
tion to issue notice in respect of assess- 
ments beyond the period of four yean, 
but within a period of ei^t yean, from 
the end of the relevant year two condi- 
tions have therefore to be satisfied. The 
first is that the Income-tax Officer must 
have reason to believe that income, pro- 
fits or gains chargeable to income-tax 
have been under-assessed. The second 
Is that he must have also reason to be- 
lieve that such •under-assessment" has 
occurred by reason of either (1) omission 
or failure on the part of an assessee to 
make a return of bis Income trader Sec- 
tion 22, or (ifi omission or faQuie on the 
part of an assessee to disclose frilly and 
truly all material facts necessary for his 
assessment for that year. Both these con- 
ditions are conditions precedent to be 
satisfied before the Income-tax Officer 
could have Jurisdiction to Issue a notice 
for the assessment or re-asses sm ent be- 
yond the period of four years but within 
the period of eight yearx, fmm. tha end. 
of the year in question." 

Proceeding further the learned Judge ob- 
served: 

The position therefore is that If there 
were in fact some reasonable grounds for 
thinking that there had been any non- 
disclosure as regards any primary fact, 
which could have a materi^ bearing on 
the^ question of “under-assessment" that 
would be suffident to give jurisdiction to 
^ the Income-tax Officer to issue the notices 
' under Section 34. Whether these grounds 
were adequate or not for arriving at the 
conclusion that there was a non-disdosure 
of material facts would not be open for 
the Courts investigation. In other wordi 
all that is necessary to pve this special 
Jurisdiction is that the Income-tax Officer 


when he assumed furisdictim some 
prima fade grounds for t hin king that 
there had been some non-disdosure of 
material facts". 

12. Shah, J., (one of us) in bis dis- 
senting Judgment has observed ftat the 
expression ^as reason to believe" in Se^ 
tion 34 (1) (a) of the Indian Income-^ 
Act does not mean a purely subjective 
satisfaction of the Income-tax Officer but 
predicates the existence of reasons on 
whidi such belief has to be founded. 
That belief, therefore, cannot be founded 
on mere suspicion and must be based on 
evidence ana any question as to the ad^ 
quary of such eviorace Is wholly imma- 
terial at that stage. He further observed 
that where the existence of reasonable 
belief that there had been under-assess- 
ment due to non-disdosure by the asses- 
see, which is a condition precedent to 
exercise of the power under Sea 34 (1) (al 
is asserted by me assessing authority and 
the record prima fade supports its exis- 
tence, any enquiry as to whether the nu- 
thori^ c^d reasonably hold the beliei 
that the under-assessment was due to 
non-disdosure by the assessee of material 
facts necessary for the assessment mus^ 
be barred. 

13. In S. Narayanappa v. Commr. of 
Income-tax, 'Bangalore, (1&67) 63 ITB 
219= (AIR 1967 SC 523) this Court held 
that the two conditions must be satisfied 
in order to confer Jurisdiction on the 
Officer to issue the notice under Section 
34 of the Income-tax Act in respect of 
assessments beyond the period of four 
years, but within a period of ef^t years, 
from the end of the relevant year, viz, 
(I) the Income-tax Officer must have rea- 
son to beh’eve that income, profits or 
gains chargeable to income-tax nad been 
under-assessed and (li) be must bave rea- 
son to believe that such “under-assess- 
ment" had occurred by reason of either 
(a) omission or f^ure on the part of the 
assessee to make a return of his income 
under Section 22 or (b) omission or failuro 
on the part of the assessee to disclose 
friUy and trulv all the material facts 
necessary for ms assessment for that 
year. Both these conditions are condi- 
tions precedent to be satisfied before Iho 
Income-tax Officer acquires Jurisdiction 
to issue a notice under the section. If 
there are in fact some reasonable grounds 
for the Income-tax Officer to beh’eve that 
there had been any non-disdosure as re- 
gards any facti whidi could have a mate- 
rial bearing on the question of under-M- 
sessment, that would be suffident to give 
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jurisdiction to the Income-tax Officer to 
issue the notice tmder Section 34. Whe- 
ther these groimds are adequate or not 
is not a matter for the Court to investi- 
gate. In other words, the sufficiency of 
the grounds which induced the Income- 
tax Officer to act is not a justiciable issue. 
It is of course open for the assessee to 
contend that the Income-tax Officer did 
not hold the belief that there had been 
such non-disdosuie. In other words, the 
existence of the belief can be challenged 
by the assessee but not the sufficiency of 
the reasons for the belief. Therein it was 
observed that the expression "reason to 
believe” in Section 34 does not mean 
purely subjective satisfaction on the part 
of the Income-tax Officer. The belief 
must be held in good faith: it cannot be 
merely a pretence. It is open to the Court 
to examine whether the reasons for the 
belief have a rational connection or a 
relevant bearing to the formation of the 
belief and are not extraneous or irrele- 
vant to the purpose of the section. To 
this limited extent, the action of the In- 
come-tax Officer in starting proceedings 
under Sechon 34 of the Ac:t is open to 
challenge in a Court of law. 

14. The same view was again express- 
ed by this Court in Kantamani Venkata 
Narayaha and • Sons v. First Additional 
Incorhe-tax Officer, Rajahmimdry, (1967) 
63 ITR 638= (AIR 1967 SC 587). 

15. In these cases, the company in its 
writ petitions had repudiated the asser- 
tion of riie Income-tax Officer that he had 
reason to believe that due to the omis- 
sion or failure on the part of the com- 
pany to give material facts, some income 
had escaped assessment Under those 
circumstances one would have expected 
the officer who issued the notices imder 
Section 34 (1) (a) to file an affidavit set- 
ting out the circumstances tmder which 
he formed the necessary belief. We were 
told that one Mr. Pandey had issued the 
notices in question. That officer had not 
filed any affidavit in these proceedings. 
The proceedings recorded by him before 
issuing the notices have not been pro- 
duced nor his report to the Commissioner 
or even the Commissioners sanction has 
not been produced. Hence it is not pos- 
sible to hold that the Income-tax Officer 
had any reason to form the belief in 
question or the reasons before him were 
relevant for the purpose. We have no 
basis before us to hold that the Income- 
tax Officer had jurisdiction to issue the 
impugned notices. Hence the proceed- 
ings t^en by him have to be quashed. 


16. For the reasons mentioned above, 
we ^ow 4ese appeals, set aside the order 
of the HiA Court and quash the pro- 
ceedings t^en under Section 34 (1) (a) of 
the Act. The respondent shall pay the 
costs of these appeals — hearing fee one 
set 

Appeals allowed. 
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(From: Allahabad) 

J. M. SHELAT AND L D. DUA, JJ- 

Rajpal Singh and others. Appellants v. 
Jai Singh and another. Respondents. 

Criminal Appeal No. 224 of 1966, D/- 
16-4-1970. 

Criminal P. C. (I89S), Section 209 ^ 

Duty of Magistrate in committal proceed- 
ing — He should sift the evidence only 
to see if prima facie case is made out — j 
H e should not himself assume jmrisdio- 
tion of Sessions Court 

In a case under Section 209 the Magis- 
trate holding the preliminary enquiry has 
to be satisfied that a piima fade case is 
made out against the accused by . the evi- 
dence: of witnesses entitled to a xeasonr 
able degree of credit and if he is not so 
satisfied, he is not to commit Where, 
however, much can be said on both the 
sides, it would be for the Sessions Court 
and not for the Magistrate to dedde which 
of the two conflicting versions will find 
acceptance at its hands. If there is some 
evidence on which a comdction may rea- 
sonably be based he must commit the 
case. But the Magistrate at that stage 
has no power to evaluate the evidence for 
satisfying himself of the guilt of the ac- 
cused. The question before him at that 
stage would be whether tiiere is some 
credible evidence which would sustain a 
conviction. Thou^, tiie language of Sec- 
tion 209 differs from that in Section 207^ 
under neither of them has the Magis- 
trate the jurisdiction to assess and eva- 
luate the evidence before him for the 
purpose of seeing whether there is suffi- 
cient evidence for conviction, for if he 
were to do that he would be tr^g the 
case himself instead of levying it to be 
done by the Sessions Coiut, which alone 
has under the Code the jurisdiction to try 
it Where the Magistrate had ex^ined 
witnesses and held an on-the-spot inspeo 
tion and did not stop to find out if there 
was evidence which, if believed, would 

EN/EN/B859/70/EGDAI 



1018 S.C. [Pis. 1.5] Palpal Siii^ V. Jal Sln^ (Shelat J.) 


establish at least a prima fade case, 
but went on further to disbeliwe t^t 
evidence by an elaborate and painstah^g 

E rocess of examination, in aid of which 
e brought to bear his own appraisal of 
inconsistendes, improbabilities etc., and 
thus in fact tried the wholse case thereby 
forestalling the decision of die Court o( 
Session wroch alone had the jurisdiction 
to try such a case, bis order of discharge 
must be set aside as being one In excess 
of jurisdiction. AIR 1938 SC 07 & AIR 
1970 SC 863, Ref.j AIR 1962 SC 1195, 
Rel. on. (Paras 7, 8) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 863 (V S7)= 

1969-2 SCR 520, Alamohan Das 
V. State of West Bengal 7 

(1962) AIR 1962 SC 1193 (V 49)= 

1962 Supp (2) SCR 948, Bipat 
Gope V. State of Bihar 6, 7, 6 

(1958) AIR 1958 SC 97 (V 45)= 

1938 SCR 618, Ramgopal Ganpat- 
lai Ruia v. State of Bombay 7 

The following Judgment of the Court 
was delivered by 

SHELAT, J.j— This appeal, by certi- 
ficate granted by the Hlgn Court of Alla- 
habad, is against its oron dismissing the 
criminal revision filed by the appellants 
and refusing to Interfere with the order 
passed by the Sessions Judge setting aside 
the order of discharge passed by the 
committing Magistrate. 

2. The facts leading to ttie appeal may 
briefly be stated. One Naubat Sin A of 
village Na^a Sheldioo, who owned cer- 
tain lands, died in August 1963. Some 
three years prior thereto he bad sold part 
of his land to complainant Jai Singh who 
was married to Raj Kali, who, according 
to the prosecution, was the only heir and 
legal representative of the said Naubat 
Singh. On the death of Naubat Singh, 
Raj Kali entered Into possession of the 
rest of the land as his sme heir. The ap- 
pellants (the original accused), however, 
put up a claim that Kasturi, the wife of 
the appellant Sardar Singh, was also tho 
daughter of Naubat Singh, and therefore, 
entiued to a half share in die proper^ 
left by Naubat Singh. Legal proceedings 
ensued as a result of these rival daims 
and February 13, 1964 was the date of 
die hearing. 

3. According to the complainant Jai 
Sin^, at about 11.30 P.,M. on that date 
he heard some sound in conseouence of 
which he woke tip and saw with the aid 
of his torch the four appellants setting 
fire to die tiiatch of his Eangi. On his 
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Kiising an alarm, his wife, his brother, 
Atar Singh, and several neighbours came 
to tho scene of the offence and ap- 
pellants on seeing them ran away. This 
was the gist of his case as incorrorated 
in his complaint. The appellants’ defence 
was twofold; that the place which was 
said to have been bximt down was a 
catde-sbed and not a residential bous^ 
and that they bad been falselv implicat^ 
on account of die previous hostility be- 
tween them and the complainant and the 
members of his party. 

4. During the committal proceedings 
both tho sides examined a number of 
witnesses. At tho instance of the appel- 
l^ts the Magistrate also made a local ins- 
pection and placed his report diereof on 
record- Tho complaint against the a^ 
pellant being under Section 436 of the 
Penal Code, the case was triable by the 
Sessions Court, if the Magistrate were to 
commit the case on being satisfied that 
there were sufficient grounds to do so. 

5. The Magistrate considered the evi- 
dence led before him in great details and 
in an elaborate judgment observed: (1) 
that of the six witnesses examined by tne 
complainant, three, namely, the com- 
pbinant, his wife and his brother, be- 
longed to the same family, (2) that the 
remahiing three eye-witnesses were chance 
witnesses, (3) that the complainant had 
failed to examine any witness from his 
immediate neighbourhood, that his 
inspection reveal^ that the ^er, which 
was set fire to, was a cattle-shed and that 
the complainant actually resided in a 
house at a distance of about 50 paces 
bum that place, (5) that the bouses of 
two of the prosecution witnesses, Badri 
I^nsad and Gokul Singh, were at a dis- 
tance of 304 and 179 paces away, while 
&at of file third witness, Mantxi, was 
situated at a distance of one and a half 
furlong from ttie scene of flie offence, (6) 
tt>at Badri Prasad and Gokul had given 
t^dence against the appellants in an ear- 
lier litigation and were, therefore, inter- 
ested witnesses, (7) ^t Ao name of 
Mantzl did not figure either in the F. L 
R- or in the complrint filed by tho com- 
plainant, nor in the list of witnesses filed 
in the inquiry under Section 202 of the 
Code of Criminal Procedure, and that 
therefore, he was made a witness as an 
after-thought, (8) that the defence wit- 
nesses, on the ottier hand, had their 
houses near the place of the alleged of- 
fence, (9) that the defence witnesses'were 
independent witnesses, (10) t^t thourfi 
Ute complainants Cher h^ ' admittedly 
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cau^t fire, none of his witnesses claimed 
that he saw the appellants actually set- 
ting fire to it, that their version that they 
saw them near the place or running away 
therefrom was xmnatural, particularly the 
version of Badri Prasad that he saw the 
appellants not only near the place but ac- 
tually talking to the complainant, (11) 
that the version of Badri Prasad was not 
only unnatural but his denial that he had 
previously figured as a witness on the 
side of me complainant was false, (12) 
that the evidence of Mantri that he saw 
the appellants jumping over a waU was 
improbable as the waU was about 5 to 5% 
feet in height, and lastly, that the version 
of the prosecution witnesses that they had 
flashed their torches in the light of which 
ftey saw the appellants running away 
was also unnatural. On this analysis of the 
evidence, the Magistrate came to the con- 
clusion diat none of the prosecution wit- 
nesses had seen the appellants or any of 
them either setting fire to the Cher or 
being near it, that the statements of the 
defence witnesses, who were the near nei- 
ghbours and therefore could have arrived 
at the scene of the offence earlier than the 
others, that none of the prosecution wit- 
nesses was present when mey came there, 
were true, that the case was first investi- 
gated by the police and was found to be 
false and it was then only that a com- 

J fiaint had been filed, and lastly, that 
oolong to aU the facts and circumstances 
of the case, the complaint was baseless, 
and tiierefore, no order of commitment 
could be made. 

6. Ag^eved by the said order of dis- 
charge, me complainant filed a criminal 
revision before tibe Sessions Court. The 
Sessions Judge observed that the 
Magistrate had assessed the evidence led 
by the parties, made an on the spot ins- 

E ection of the scene of the offence, disbe- 
eved the prosecution wimesses and had 
thus virtually tried the case instead of 
leaving it to be tried by the Sessions 
Court. Relying on Bipat Cope v. State of 
Bihar, 1962 Supp (2) SCR 948= (AIR 1962 
SC 1195) he held that the Magistrate had 
gone beyond his jurisdiction, that there 
was evidence which established a prima 
facie case, and therefore, remitted the 
case to the Magistrate directing him to 
commit the appellants for trial to the 
Sessions Court In a further revision by 
the appellants to the Hi^ Comrt, the 
High Court noted that though there may 
not be eye-witnesses, there may in some 
cases be circumstantial evidence cogent 


enou^ to establish the case against an 
accused person, that though the prose- 
cution wimesses did not claim mat they 
had seen me appellants setting fire to me 
house, mey had claimed to have seen me 
appellants near about when mey came 
mere in response to the complainant’s 
alarm and had also seen mem running 
away. The Hi^ Court observed mat 
this evidence constimted circumstantial 
evidence to make out a prima facie case. 
It also observed mat me reasoning of the 
Magistrate mat me appellants could not 
have jumped over a 5 feet wall was mis- 
conceived and, relying on me observa- 
tions in Bipat Cope’s case, 1962 Supp (2) 
SCR 948 = (AIR 1962 SC 1195) dismiss- 
ed me revision holding mat on me evi- 
dence recorded by me Magistrate it was 
his duty to commit me appellants to me 
Sessions Court and me Magistrate could 
not himself decide me case as he in fact 
had done. 

7. The scope of me inquiry under 
Chapter XVIII of me Code, as also me 
powers of me committing Magistrate 
under Section 209 merein have by now 
been well settled. As a result of me 
amendent of me original Section 207 and 
substitution of mat section by me new 
Sections 207 and 207A by me Code of 
Criminal Procedure (Amendment) Act, 
XXVI of 1955, a distinction has now been 
made between proceedings instituted on 
a police report and mose omerwise man 
on a police report. In me case of me 
former, me provisions of me new Sec- 
tion 207A apply, while me latter are gov- 
erned by the provisions of Sections 208 
and onwards. It is fairly clear mat me 
procedure which applies to me proceed- 
ings instituted omerwise man on a police 
report is more elaborate man mat under 
Section 207A. Further, whereas Sec- 
tion 207A (6) lays down mat, me com- 
mitting Magistrate shall discharge an ac- 
cused person if he is of opinion mat me 
evidence and documents before him dis- 
close “no groimds for committing him for 
trial”. Section 209 uses me words “not 
sufficient grounds for committing an ac- 
cused person for trial”. The difference 
in me language in mese two sections has 
already been the subject matter of consi- 
edration by this Coum merefore, we 
do not consider it necessary once^ again 
to go into any detailed exammation of 
mem. In Ramgopal Ganpatrai Ruia v. 
The State of Boinbay, 1958 SCR 618 = 
(AIR 1958 SC 97) this Court examined 
in detail me previous case law and held 
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that the law in India, as incoiporated to 
Section 209, is the same as in England, 
and cited with approval die statement in 
that connection in “Halsbury’s Laws of 
England", (3rd Ed.), VoL 10, p. 865, 
namely; 

"When all the evidence has been heard!, 
the examinins justices then present who 
have heard ^ the evidence must deddo 
whether the accused is or is not to bo 
committed for triaL Before determining 
this matter they must take into considera- 
tion the evidence and any statement of 
the accused. If the justices arc of opi- 
nion that there is suiBdent evidence to 
put the accused upon trial by jury for 
any indictable offence they must commit 
him for trial in custody or on bail." 

This Court added that In each case die 
IMagistrate holding the preliminary cn- 
has to be satislied (hat a piima 
:ade case is made out against the no* 
Icused by the evidence of witnesses entl- 
|tled to a reasonable degree of credit and 
if he is not so satisfied, he is not to com- 
mit Where, however, much can be said 
bn both the sides, it would be for the 
Sessions Court and not for the Magistrate 
to dedde which of the two connicting 
jversions will find acceptance at its hands. 
'In Alamohan Das v. State of West Bengal, 
(1969) 2 SCR 520 at p. 525 = (AIR 1970 
Sc 883 at p. 860) commentiag on S. 209 
of the Code this Court observedthat tbou A 
a ^fagist^ate holding an inquiry iujoct 
Chapter XV lit is not intended to act 
rnerely as a te««ding machine and is en- 
titled to sift and weigh the materials on 
record, he is to do so only for the pur- 
pose of seeing whether there is suffident 
evidence for commitment and not whe- 
ther there is suffident evidence for con- 
viction. 1{ tiiere is no prima fade evi- 
dence or the evidence is totally imwortby 
of credit it is his duty to discharge the 
accus^ But, if there is some evidence 
on which a conviction may reasonably 
be based he must commit the case. But 
the Ma^trate at that stage has no power 
to evaluate the evidence for satisfying 
himself of the guilt of the accused. The 
quesb'on before him at that stage would 
be whether there is some credible evi- 
dence which would sustain a conviction 
In Bfpat Cope's case, 1962 Supp 12> SCR 
(948 — (AIR 1962 SC 1195) the Magistrate 
jhad examined witnesses, and as in the 
{present case, held an on the spot inspeo- 
IbOT. It was found that the Magistrate 
joid not stop to find out if there was 
[evidence which, if believed, would esta- 
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blish at least a prima fade case, but hadi 

t one on further to disbelieve Aat 
ence by an elaborate and painsta^gj 

r cess of examination, in aid of which 
brought to bear his own appraisal^f 
inconsistencies, improbabilities etc. TmI 
Court hdd that in doing so the Ma^ 
trate in fact tried the whole case thereby 
forestalling the decision of the Court of 
Session wmch alone had the jurlsdidioa 
to try such a case. The Court, therefore, 
set aside the Magistrate’s order of_ d^ 
diarge as being one in excess of juris- 
diction. Though the proceedings there 
were under Section 207A, the Court took 
into consideration the language used bofli 
in that section and S. 209 and stated that 
diough the words used in the two 
sections differed to a eertdn extend 
under neither of them can the Magistrate 
dedde the case as if the trial was be- 
fore him, 

8. In the present case, the Magistrate 
has done precisely what was held in 
Bipat Cope’s case, 1962 Supp (2) SCR 
948 = (AIR 1962 SC 1195) to be con- 
trary to the prindple governing Sec. 209. 
The Sessions Judge, In our view, there- 
fore, was right in setting aside the order 
of discharge passed by the Magistrate 
and the Hi^ Court also rightly refused 
in the revision before it to tetertere tvith 
that order. Though, as pointed out ear- 
lier, the language of Section 209 differs 
from that in Section 207A, it is well set- 
tled that under neither of them has the 
Magistrate the jurisdiction to assess and 
evaluate the evidence before him for the 
pujpose of seeing whether there is suf- 
ficient evidence ter conviction. The rea- 
son obviously is that if ho were to do 
that be would be trying the case himself 
instead ol leaving it to be done by fhe 
Sessions Court, which alone has under 
the Code the jurisdiction to try it. As 
stated earlier, both 4e parties led evi- 
dence. Instead of finding out whether 
there was sufficient evidence to make out 
B prima facie case, what die Magistrate did 
was to evaluate the erridence oy an ela- 
borate assessment of it and held, as if 
he was trying the case, that between the 
two versions the evidence of witnesses 
examined by the ajmellants was prefer- 
able to that led by the complainant, (bat 
the defence evidence was more probable 
and that there were inconsisteodM 
and improbabiities in the prosecu- 
tion evidence, and' finally that that 
evidence was interested and liable, 
therefore, to be discarded. There 
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may perhaps be some force in what ihe 
Magistrate has said about the evidence, 
but it is clear that there was somefeng 
which could be said on both, the sides. 
The Magistrate, therefore, ou^t to have 
left ihe case for the Sessions Court to 
decide and come to its conclusion which, 
of the two rival versions was acxieptable 
on the facts and circumstances of the 
case. In our view the Magistrate trans- 
gressed the bounds permissible to him 
under Section 209, and therefore, his 
order of discharge was liable to be set 
aside by the Sessions Coiurt and the High 
Courts therefore, rightly refused to iater- 
fere with it 

9. The appeal fails and is dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 1019 
(V 57 C 213) 

(From; Madhya Pradesh)* 

J. C. SHAH, K. S. HEGDE AND 
A. N. GROVER, JJ. ' ' 

Diudayal and another. Appellants v, 
Rajaram, Respondent. 

Civil Appeal No. 404 of 1967, D/- 17- 
4-1970. ; , 

: (A) Hindu Succession Act (1956), SeiS 
tion 14 (1) — Widow in possession as tres- 
passer — She cannot be said to be “pos- 
sessed oF property. 

When a widow succeeds to property of 
her deceased husband after his death and 
thereafter validly gifts away the proper^ 
to her daughter and after the daughters 
death, takes possession of the property, 
her possession is that of a trespasser and 
continues to be so when later on the 
Hindu Succession AcA comes into force 
and erven thereafter till her death. She 
cannot be held to have acquired any ri^t 
imder the Hindu Succession Act because 
before, any property can be said to be 
‘possessed” by a Hindu woman, as pro- 
vided in Secfa'cm 14 (1) of the Act, two 
things are necessary, (a) she must have 
had a right to the possession of that pro- 
perty and (b) she must have been in pos- 
session of that properly either actually or 
constructively. AIR 1962 SC 1493 and 
1968 SCD 88h Ref. (Para 7) 

(B) Limitation Act (1908), Section 28 
Applies also to suits to which limita- 
tion is provided in other Acts. 

'(Second Appeal No. 988 of 1965 — Madb. 

Pra.) 
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The pmdple underlying Section 28 of 
the Limitation Act, 1908 (same as Sec- 
tion 27 of the Limitation Act, 1963) is 
of general application. It is not confined 
to suits and applications for which a 
period of limitation is prescribed tmder 
the Limitation Act (Para 10) 

(C) Tenancy Laws — C. P. Tenancy 
Act (1 of 1920 since repealed) Sch. 2, 
Art 1 — Suit not as tenant but as rever- 
sioner — Article 1 does not apply. 

VWhere the plaintiffs who also were at 
one time the tenants of the suit holding 
have not brou^t the suit for possession 
of the holding as tenants of that holding, 
but brou^t it on the strength of their 
title as the nearest reversioners to the 
late holder nor was their dispossession a 
part of the cause of action for the suit; 
the suit for possession is not one on the 
ground that the plaintifife had been ear- 
ner dispossessed. This is a suit for pos- 
session on the strengfli of the new title 
acquired by the plaintiffs after the death 
of the widow of the late holder. 

Therefore Article 1 of tiie Second Sche- 
dule to the C. P. Tenancy Act 1920 does 
not apply to the suit. The limitation for 
the suit is governed by the provisions of 
the Limitation Act, 1908. • (Para 12) 

■(D) Limitatioh Act (1908), Article 142 
■ — C. P. Tenancy Act (I of 1920 since 
repealed). Section 104, Sch. H, Art 1 — - 
Widow in possession of property of de- 
ceased protected tenant as trespasser — 
Claim by plaintiffs after her death as re- 
versioners is not barred though their 
claim as dispossessed tenants is barred 
under Tenancy Act (Paras 13, 14) 

Cases Referred; Chronological Paras 
(1967) Ci'vil Appeal 138 of 1964, 

D/- 1-5-1967 = 1968 SCD 881, 

Kuldip Sin^ V. Suraj Singh 7 

(1962) AIR 1962 SC 1493 (V 49) = 

1962 Supp (2) SCR 418, S. S. 

Munnald v. S. S. Rajlcumar 7 

The following Judgment of the Court 
was delivered by 

HEGDE, J.; This aj^ealby special leave 
arises ftnm the decision of Madhya Pra- 
desh High Court in second appeal No. 
938 of 1965 on its file. 

2. The facrts foimd which are no more 
in dispute, and relevant for the purpose 
of deciding the questions of law arising 
for decision in this appeal may now bo 
briefly stated. One Gulh Gotamia had 
two sons by name Girdharilal 
Nandoo. From the material on record, 
it is not possible to find out the date 
of death of GuUi Gotamia but admittedly 
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he died leaving behind him his afoit^ 
mentioned two sons. Girdharilal ana 
Nandoo were divided. Girdharilal died 
on May 17, 1920. His first wife had pre- 
deceased him. But at die time of luS 
death, his second wife Ladli Bahu was 
alive. On bis death his widow took pos- 
session of his properties. Glrdharual’s 
bro&er Nandoo had two children, Gaja- 
dhar and Lachhi. Lachhi died issuelesS. 
Gajadhar also is dead. He has two child- 
ren Dindayal (1st defendant) and Prame- 
shwar Dayal (second defendant). Girdbari- 
lal had a daughter from his pre-deceased 
wife by name fCoosa Bai She died in 
1943. Ladli Bahu had a daughter by 
name Nanni Bal who died In 1041. The 
children of Nanni Bal, Narbada Bai, ^ja 
Bam, Bam Narain and Gaya Prasad are 
plaintiffs in the suit. 

8. Ever since the death of Girdhari- 
lal, Ladli Bahu was in possession of the 
suit properties. She gifted those proper- 
ties to her daughter Nanni Bai on July 
80, 1936 and put die donee in possession 
of die same. Thereupon Konsa Bai filed 
a s^t in 1937 seeking a dedaratloa that 
deed in question is not binding 
on her and that It cannot come in her 
way in Inheriting the suit properties on 
the death of La^ Bahu. That suit was 
decreed on May 3, 1937. As mentioned 
earlier, Nanni Bai died la 1941. On her 
death, the plaintiffs came Into possession 
of the Suit properties, l/adli Bahu took 
wrongfiil possession of the suit proper- 
ties feom the plaintiffs on June 1, 1951 
under die guise of enforcing the decree 
in the suit filed bv Eonsa BaL Th^e- 
after she continued to be in exclusive 
possession of the suit properties. 
On May 27, 1952, she gifted some 
of those properties to one Bsme* 
shwar Prasad and the remaining 
properties she gifted to the appellants 
on March 21, 1957. She died on April 9, 
1960. The Hindu Succession Act came 
into force on June 17, 1956. • 

4. Two questions namely (1) what Is 
the effect of the possession taken by 
Ladli Bahtt on June 1, 1951, and (2) Did 
Ladli Bahu become the full owner of 
those properties in view of Section 14(2) 
of the Hindu Succession Act 1950, were 
presented to the High Court as well os to 
the Courts below for decision. 

5. The Hi^ Court came to the con- 
clusion that Ladli Bahu*s possession rf 
the suit properties , after time 1, 1951, 
was that of a trespasser and as such she 
did not become cm ' absolute owner of 


those properties on the. coming into 
force or Ae Hindu Succession Act It 

held the plaintiffs became en- 
titled to the suit properties on the death 
of La^l Bahu os the nearest reversioners 
of GirdharilaL 

6. It was urged on behalf of the ap- 
pellants tiiat as soon as Ladli Bahu took 
possession of the suit properties from the 
plaintiffs, her previous possession as the 
widow of Gir^aiilal sprang up again' 
and thereafter she was holding the pro- 
perties in her capacity as the widow of 
Gir^arilal and hence she became tiio 
absolute owner of those properties when 
the Hindu Succession Act came into 
force. On the other hand, it was urged 
on behalf of the respondents, that as 
soon as Ladli Bahu parted wilh the pos- 
session of the suit properties, in favour 
of her dau^ter under a gift deed, she 
lost ofl rights in those properties. There- 
fore when she acquired possession in 
1951, she did so os a trespasser. As she 
bad no right to possess those properties 
when the Hindu Succession Act came 
into force, she acquired no rights under 
Section 14(2) of the Hindu Succession 
Act. 

7. The High Court and the courts 
below have come to the conclusion that 
the gift made by Ladli Bahu in favour 
of Nanni Bal is a valid gift and that 
Nanni Bai came Into possession of the 
Suit properties on the strenglh of that 
gift. Hence she must he hmd to have 
had no Interest in those properties here- 
after. Therefore when LadU Bahu took 
possession of those properties in 1951, 
she did so as a trespasser. This conclu- 
sion, in our opinion, is unassailable. If 

come to the conclusion tiiat she con- 
tinued as a trespasser on the date the 
Hindu Succession Act, came Into force 
and even thereafter till her death hen she 
cannot be held to have acquired any 
ri^t under the Hindu Succession Act 
because befor^ any property can be 
said to be 'possessed'’ oy a Hindu 
woman, as provided in Section 14(1) of 
the Hindu Succession Act, two things 
are necessary (a) she must have had a 
right to the possession of tiiat property 
and (bj she must have been in posses- 
sion of tiiat property either actually or 
constructively See S. S. Muima Lai 
V. S. S. Baikumar, 1962 Supp (2) SCR 
418 s= (AIB 1962 SC 1493); Kul<hp 
Sin^ V. Surain Sinrfi. Civil Appeal No. 
138 of 1904 DA 1-W9G7 (SC). - ^ 

8. The next question is whether m 
view of Section 104 (1) read with Art I 
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d£ the second Sch'. of the C. P. Tenancy 
Act, 1920 (to be hereinafter referred to 
as the Act) it can be held that Ladli 
Bahu had acquired a title to possess the 
suit properties. 

9. Section 104 (1) of the Act pro- 
vides that the suits and applications spe- 
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cified in the Second Schedule therein 
shall be instituted or made within Ae 
time prescribed in that Schedule for 
them respectivelyj and every such suit 
instituted and application made after the 
eriod of limitation so prescribed shall 
e dismissed. Article 1 of the Second 
Schedule is as follows: 


Description of suit or 
application. 

For possession of a holding by a 
person claiming to be a tenant 
from which he has been dis- 
possessed or excluded from 
possession by any person. 

10. Admittedly the suit properties 
were held on tenancy right. Girdhari- 
lal was the protected tenant of those 
properties. Under the gift mentioned 
earher, the plaintiffs became the tenants 
of those properties. In view of Article 1 
of the Second Schedule read with Sec- 
tion 104(1) of the Act, the pl aintiff s as 
tenants could not have sued for posses- 
sion of the suit properties after June 1, 
1954. It was urged on behalf of the ap- 
pellants that in view of the principle 
imderlying Section 28 of the Indian 
Limitation Act, 1908, which principle 
is not confined to suits and applications 
for which limitation is prescribed under 
that Act but is of general application, the 
plaintiffs’ ri^t to the suit properties 
must be held to have been extinguished. 
In other words, the contention was that 
in view of the aforementioned provisions, 
the plaintiffs had not merely lost their 
right to sue for possession of the suit 
properties, their right in the properties 
itself had been extinguished. It is well 
settled that the principle underlying Sec- 
tion 28 of the Indian Limitation Act, 1908 
(same as Section 27 of the Indian Limita- 
tion Act, 1963) is of general apphcation. 
It is not confined to suits and applications 
for which a period of limitation is pre- 
scribed tmder the Limitation Act 

11. Article 1 of the second schedule 
to the Act applies only to suits brought 
by a person daiming to be a tenant for 
possession of a holding from which he 
has been dispossessed or exduded from 
possession by any person. In other words 
before this Article can apply, the follow- 
ing conditions- must be fulfilled. 

(1) The plaintiff must daim to be the 
tenant of me holding which is the sub- 
ject matter of the suit; 

(2) The suit must be one for possession' 
and 


Time from which period 
begins to run. 

The date of dispossession or 
exclusion. 


(3) The suit must be on the ground 
that he had been dispossessed or exdu- 
ded from possession by any person. 

12. Thou^ the plaintiffe in this suit 
were at one time the tenants in the suit 
holding in view of the gift in favour of 
their mother, they have not brought the 
present suit as tenants of that holding. 
They have brought it on the strength of 
their title as the nearest reversioners to 
Girdharilal. Nor is their dispossession in 
1951 a part of the cause of action for 
the present suit. This is not a suit for 
possession on the ground that the plain- 
tiffs had been earlier dispossessed. This 
is a suit for possession on the strength 
of the new title acquired by the plaintiffs 
after the death of LadU Bahu. There- 
fore Arti’de 1 of the second schedule 
does not apply to the present suit. The 
limitation for this suit is governed by tire 
provisions of the Limitation Act, 1908. 

13. Further it is one thing to say that 
a tenant who was in possession of the 
tenancy holdhig at the time of disposses- 
sion had lost his rights in the holding 
but it is another thing to say that a tres- 
passer had become the tenant of that 
holding at the end of the prescribed 
period. It must be remembered that 
G. P. Tenancy Act is a special Act. It 
only governs those matters for which 
provision is made therein. In other res- 
pects the general law continues to apply. 
The Act does say that a tenant's right in 
respect of any property can be acquired 
by adverse possession. We do not think 
that the provisions of the Act enabled 
(The Act has been repealed) a trespasser 
to impose himself as a tenant on the land- 
lord by means of adverse possession of 
the holding as against the tenant for a 
period of mree years. Simfiarly, it is not 
possible to hold that a tenancy right 
could have been acquired in a holding. 


Period of 
limitation. 

Three years. 
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so as to affect the ri^ts of third parties 
py being in wrongfm possession of that 
holding for a period of three years. If 
it is otherwise, valuable rights of third 
parties could have been jeopardised for 
no fault of theirs. Take the case of a 
widow, who was in possession of a 
tenancy holding. The prospective rever- 
sionen to her husband’s estate would 
have had no right in that holding during 
her life time. Is it reasonable to hold 
that the reversioner would have lost his 
rights in the holding even before he ac- 
quired them because some one was in 
possession of that holding adversely to 
the widow for a period of three yean? 
That would not have been the position 
even under Artide 144 of the Limitation 
Act, 1908. It could not be diffeient 
under the Act A right cannot be barred 
even before it accrues. The fact that 
the tenant dispossessed happened to be- 
come the reversioner on the death of the 
widow cannot make any difference in 
law. 

14. In 1951, the plaintiffs had two 
dmercnt rights over the suit properties — 
one under the gift referred to earlier and 
the other as reversioner. One was an 
existing right, the other was a prospective 
one. Their right imder the gift must be 
held to have been extinguished under 
Article 1, Sch. II read 'vith Section 104 
of the Act But their right to those pro- 
perties, as reversioners arose only after 
the death of Ladli Bahu. That rii^t 
could not have been barred even before 
it accrued. As against the prospective 
reversioners Ladli Bahu was holding the 
suit properties as a trespasser. She had 
acquired no ri^ts in those properties as 
against them. Till her death, it was not 
possible imder law to predicate who 
would have been her husbands nearest 
reversioner on the date of her death. 

15. In the result this appeal fails and 
it is dismissed with costs. 

Appeal dismissed. 
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(A) Tenancy Laws — Himachal Pradesh 
Abolition of Big Landed Estates and Land 
Beforms Act (15 of 1954), Section 11 (2) 

— Right of tenant of acquisition of pro* 
^jrictary rights in the Land — Protection 
to minor landlord under Section 11 (2) — 
Held on facts, as not available. 

The tenant applied under Section 11 (1) 
for fte proprietary rights of landholders. 
The minor landlord resisted the apph^* 
tion on the ground that he had no other 
means of livelihood except the land in 
question within Section 11 (2). It was 
established that the father of Ae minor 
held considerable ancestral property in 
whidi the minor had interest as coparce- 
ner. 

Held that the land in question was not 
the only means of the minor’s livelihood 
and even when ho was deprived of the 
proprietary rights therein there would be 
other properties, in wMch he had an inte- 
rest The protection under Section 11 
(2) could not be availed of by the 
l^dlord without any regard being had 
to minor's right of maintenance under the 
Hindu Adoptions and Maintenance Act. 

(Para 8) 

(B) Tenancy Laws — Himachal Pradesh 
Abolition of Big Landed Estates and Land 
Reforms Act (15 of 1954), Section 11 (2) 

— Protection to minor lan^ord having 
no other means of livelihood against right 
of tenant of acquisition of proprietary 
rights in the lana — Whether the statu- 
tory right of maintenance of a minor 
under Hindu Adoptions and Maintenance 
Act (1056) can or cannot be treated as a 
means of livelihood — (Quaere). 

(Para 8) 

The following Judgment of the Coiut 
w as del ivered by 

SHELAT, J.!— This appeal, by special 
leave, concerns a piece of land, measur- 
n^ 27 bi^as and 17 biswas, situate in 
village Chethla, District Mahasu in Hima- 
djai Pradesh. The land stood in flie 
names of one Kubja and Subd^ the minor 
dau^ters of Smt. Radhu, as the owners 
tiiereof. It can no longer be disputed 
that Radhu, as the guardian of her minor 
daughters, had leased the land to tiie res- 
pondent for a term of five years. The 
period of the lease expired in Rabl 1969. 
The said Subda died; in the result Kubja 
b«xime the sole owner of the said land. 
On December 6, 1960, Radhu, as the guar- 
dian of the minor Kub/a, sold the said 
land to the appellant for Rs. 4000. In 
March 1981, me respondent claiming to 
be still the tenant, applied for the pro- 
prietary rights of the landholders In the 
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said land under Section 11 (1) of die 
Himachal Pradesh Abolition oJE Big Land- 
ed Estates and Land Reforms Act, XV of 
1954 (hereinafter referred to as the Act). 

2. The application of the respondent 
was resisted by both Eubja and the ap- 
pellant on the grounds that the respon- 
dent was never the tenant of the said land 
but had taken forcible possession thereof, 
that he had thereafter relinquished its 
possession in a Panchayat and further that 
as the appellant was a minor, having no 
other means of livelihood except the said 
land, he was entitled to the protection of 
sub-section (2) of Section 11. 

3. The compensation oflBcer .tmder the 
Act dismissed die respondent’s application 
holding that Radhu, as the guardian of 
her minor daughters, had leased the said 
land to the respondent for a period of five 
years, but diat the lease expired in 1960 
and thereupon the respondent had relin- 
quished possession. Consequendy, he was 
in March 1961 no longer a tenant who 
could apply imder Section 11 (1). He 
also held that the appellant was a minor 
without any other means of livelihood 
except the land in question, and there- 
fore, was in' any event entided to the 
protection provided under Section 11 (2)^ 
The District Judge, in the appeal filed by 
the respondent^ held that the respondent 
had not relinquished possession nor had 
he ceased to be the tenant of the land 
in spite of the expiry of the lease period. 
He also held that the trees and the build- 
ings standing on the said land would not 
be covered under the proceedings imder 
Section 11 (1), the first because they did 
not constitute land under the Act, and the 
second because the tenant did not wish to 
include the buildings in his said applica- 
tion. The District Judge, however, omit- 
ted to decide the question as to whether 
the respondent was a minor ivithout any 
other means of livelihood, and tlierefore, 
entitled to the protection under Sec- 
tion 11 (2). He, nevertheless, set aside 
the order of the compensation ofilcer and 
allowed the appeal awarding proprietary 
rights in the land to the respondent save 
in respect of the' trees and die buildings. 
The appellant filed a second appeal before 
the learned Judicial Commissioner who 
remanded the case to the District Judge 
directing him to give his finding on the 
question left undecided by him, namely, 
the question as to the applicability - of 
Section 11 (2). On such remand the Dist- 
rict Judge gave his finding to the effect 
fhnt except for the land in question the 


appellant-minor had no other means of 
livelihood, and therefore, during his mino- 
rity the respondent-tenant was not enti- 
tled to acquire the proprietary rights in 
the said land. He also got a plan pre- 
pared of the buildings and the lands ap- 
pertaining thereto wmch would be exclud- 
ed from the purview of the application. 

4. On the matter again coming up be- 
fore the Judicial Commissioner, me Judi- 
cial Commissioner foimd that (1) the res- 
pondent was inducted on the land as a 
tenant by Radhu, (2) that the respondent 
had not relinquished possession on ex- 
piry of the period of five years under the 
said lease, and (3) that he did not cease to 
be the tenant even on expiry of the said 
period by reason of Sections 48 to 55 and 
62 of the Act. Observing that the real 
point of controversy before him, there- 
fore, was as regards the applicability of 
Section 11 (2), he held that though tire 
statutory right of a minor son to be main- 
tained by his father under Section 20 of 
the Hindu Adoptions and Maintenance 
Act, 78 of 1956 cannot invariably and in all 
cases be regarded as a means of liveli- 
hood of a minor, it could be taken into 
account on the facts and circumstances 
of the present case. These facts, accord- 
ing to him were: (1). the fact that the ap- 
p^ant was residing with and was being 
maintained by his father, (2) the admis- 
sion made by the father that he had ac- 
quired other lands by purchasing them 
and had thus augmented the ancestral 
property held by him, (3) the price of 
Rs. 4000 for the land in question was in 
fact paid by him, and (4) it comprised of 
Rs. 2000 advanced earlier and the balance 
of Rs. 2000 paid by him at the time of 
the execution of the sale. Basing his con- 
clusion on these facts, the Judicial Com- 
missioner held that the appellant could 
not be said to be a minor, who had no 
means of livelihood except the land in 
question, that therefore. Section 11 (2) did 
not apply and the respondent-tenant was 
entitled under Section 11 (1) to acquire 
the proprietary rights in the land exclud- 
ing the buildings and the trees standing 
thereon. 

5. Section 11 reads as follows; 

“(1) Notwithstanding any law, custom 
or contract to the contrary a tenant other 
than a sub-tenant shall, on application 
made to the compensation officer at any 
time, after the commencement of this Act, 
be entitled to acquire, on pa>Tnent of 
compensation, the right, title and interest 
of the landowner in the land of the te- 
nancy held by him under the landowner — 
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(2) NoQiing contained in sub-section (1) 
shall apply to a landlord, if he has no 
other means of livelihood, and is a minor 
— In die case of a minor, sxib-section (1) 
shall not apply during his minority — 

6. Coimsel for the appellant aid not 
contest the finding of the Judicial Com- 
missioner that the respondent was induct- 
ed on the land as a tenant, and that 
diough the lease period expired in 1960 
he was still a tenant until he was evicted 
by a decree of a Court or had abandoned 
or otherwise relinquished the tenancy. 
That being so, there can be no doubt that 
the respondent was entitled to maintain 
the application under Section 11 (1), The 
only question, therefore, which he pressed 
before us was that the Judicial Commis- 
sioner was in error in holc^g that Che 
obligation of a father to maintain his 
minor son under the Hindu Adoptions and 
Maintenance Act fwi be regarded as a 
means of livelihood of such a son other 
than the land in question as contemplated 
by Section 11 (2). 

7. Reading the Judgment of the Judi- 
cial Commissioner as a whole, it is dear 
that that was not what the Judicial Com- 
missioner held. What he held svas that 
&e expression “means of liveHhood” In 
Section 11 (2) had not been us^ in any 
artificial seme but iu its ordinary mean- 
ing, diat die said expression would mean 
resources of livelihood, that in ascertain- 
ing such resources eadi case would de- 
pend on its own facts and circumstances, 
that the statutory right of a minor to be 
maintained by his father cannot invaria- 
bly and always be regarded as a means 
of livelihood of the minor, but that there 
may be facts on which such a right may 
be taken into consideratirta- while, thvm- 
ing the question whether protection under 
sub-section (2) can be invoked. The JudU- 
dal Commissioner then considered the 
aforesaid four facts and came to the con- 
dusion that this was not a case where the 
appellant-minor could be said to be wiA- 
out any means of livelihood other than 
the land in question. 

8. It is not necessary on the facts of 
the present case to decide whether the 
statutory ri^t of maintenance of a minor 
can or cannot be treated as a means of 
livelihood. There are facts in this case 
which clearly show that even after the 
proprietary ri^ts of the minor in the 
land in question are acquired ' by the 
tenant there would be other means of 
livelihood left with the appellant. The 
first and the most obvious one Is that 


there are standing on the land two houses, 
the proprietary rights in which are not 
sou^t to be acquired by the respondent. 
The plan got prepared by the District 
Judge shows die two houses together with 
the portions of land appertaining tiiereto 
whica would still remain with the appel- 
lant The eiddence of the appellant’s 
father was that the whole of the land to- 
geflier widi the trees and the two houses 
stalling thereon was acquired by him for 
the appellant for Rs. 4000 only. By 1964 
when he gave his evidence, the vmue of 
Ae two houses jdone was between Rupees 
7000 to Rs, 8000, The father’s evidence 
further shows that he got land measuring 
^ to 30 bigbas on die death of bis father, 
that he had since then purchased several 
other pieces of land, thus increasing the 
extent of the ancestral property held by 
him. Over and above these lands, he had 
planted a number of apple and other 
imit bearing trees. The projierty held by 
him thus was, on his own admission, an- 
cestral property in which the appellant 
has an interest as a coparcener in a Hindu 
Joint family. It is thus manifest diat the 
land in question is not the only means 
of the appellant’s livelihood and even 
when ho is deprived of the proprietary 
rights therein there would be o&er pro- 
p^es, even besides the said two houses 
and the trees,' in which he has an interest. 
Therefore, the conclusion reached by the 
Judia'al Commissioner that the protection 
under Section 11 (2) could not be availed 
of by the appellant is coirect without any 
regaid being had to his right of main- 
tenance imder the Hindu Adoptions and! 
Maintenance Act 

9. The appeal, therefore, fails and is 
dismissed with costs. 

Ajtpjftal dismissed. 
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procedural protections afforded a defen- 
dant in a criminal prosecution, or whe- 
ther something less was sufficient, were 
to be initially answered by the District 
Court on remand, the plaintiff being en- 
titled to relief if he proved at trial that 
the Commission was designed to and did 
act in the manner alleged by him and 
that its procedures failed to meet the 
requirements of due process. 

(Paras 35, 36) 
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SUMMARY 

A member of a labor union ir^tuted 
an action for declaratory and injunctive 
relief in the United States District ^Court 
for the Eastern District of _ Louisiana, 
challenging the constitutionality under 
the due process clause of a Louisiana 
statute, and the actions thereunder of the 
defendants, state ofOcials. The challeng- 
ed statute created a Labor-Management 
Commission of InquiiT 
criminal violations in the field of lahOT- 
management relations upon referral by 
the governor, to hold pubhc heanngs for 
determining whether there was probable 
cause to beheve that violations of the 
criminal laws had occurred, and to make 
public findings and . recon^endations to 
appropriate authorities with regard to the 
institution of criminal prosecutions, in- 
cluding conclusions as to specific m(hw- 
duals, the statute also liimting the nght 
of a witness, who could be compelled to 
attend, or his counsel, to examine other 
witnesses and to call witnesses. The com- 
plaint contained aRegations that the com- 
mission was an executive trial agency 
performing an accusatory function de- 
signed to publicly ^d the plaintiff and 
others guilty of violations of criminal 
laws without trial or procedural safe- 
guards, aUegedly for the purpose of in- 
juring the plaintiff and destroying the 
Labor union of which he was a member, 
and that the defendants, acting in con- 
cert with others and in connection with 
the administration of the statute, _ had 
engaged in a course of conduct designed 
publicly to brand the plaintiff and others 
as criminals, including the filing of _ al- 
legedly baseless criminal charges against 
the plaintiff. The three-judge District 
Court granted the defendants’ motion to 
dismiss the complaint for failure to state 
a cause of action, holding that the Act 
was constitutional, and that the other 
matters alleged were merely potential 
defenses to the pending criminal charges 
against the plaintiff (286 F Supp 537). 

On appeal, the United States Supreme 
Court reversed and remanded. Five mem- 
bers of the court agreed that the District 
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Cotirt’s judgment should he reversed, 
but did not agree upon an opinion. 

MARSHALL, J., announced the judg- 
ment of the court, and in an opinion 
joined by WARREN, CII. J.. and DREN- 
NAN. J., expressed the view that (1) 
under the allegations in the complain^ 
the pledntiff had standing to the 

constitutionality of the statute and the 
acts taken by the defendants thereimder, 
notwithstanding that the plaintiff had not 
tdleged that he had been or would be 
called before the commission, since the 
allegations showed that he had sufficient 
adversary interest with regard to his 
reputation and economic well-being to 
Insure proper presentation of issues, and 
also showed a substantial, legally redress- 
able injury to the plaintiff as a direct, 
rather than a collateral, consequence of 
the statute’s administration, and since 
the plaintiff’s opportunity to defend any 
criminal prosecutions against him was 
not sufficient to deprive him of standing 
to challenge the statute. (2) if the state 
commission in fact exercised an accusa- 
tory function akin to an ofRcial adjudica- 
tion of criminal culpabiiitv in branding 
individuals as criminals in public, its pro- 
cedures did not meet minimal due process 
requirements as to the right of an investi- 
gated person to confront and cross-exa- 
mine witnesses against him and to pre- 
tent evidence on his own behalf, and (3) 
the allegations of the complaint were 
fuffleient to state a cause of action, and 
the questions whether due process re- 
quired that the commission provide all 
the procedural protections afforded e 
defendant in a criminal prosecution, or 
whether something less was sufRdent, 
were to be initially answered by the Dis- 
trict Court on remand, the plaintiff be- 
ing entitled to relief if he proved at trial 
that the commission was designed to and 
did act in the manner alleged In his com- 
plaint, and that its procedures failed to 
meet the requirements of due process, 

DOUGLAS, J., concurred in the result 
on the basis of his opinion, expressed in 
an earlier decision of another case, that 
an accusatory, investigative commission 
must comply with due process. 

BLACK, J., concurred in the Court’s 
judgment, expressing the view that the 
Louisiana statute denied due process of 
law, since it was nothing more nor Jess 
than a scheme for a non-judicial tribunal 
to charge, try, convict, and punish people 
without Courts, juries, lawyers, or vrit- 
nesscs 

HARLAN. J.. joined by STEWART and 
WHITE, 33 ., dissented on the grounds 
that (1) the complaint failed to show that 
the plaintiff had standing to challenge 
the commission’s procedures, since it 
was not alleged that the paintiff had been 
affected by the asserted unconstituUond 


procedures or had been or would be in- 
vestigated or called by the commission or 
Identified in its findings, (2) the commis- 
sion did not determine guilt or innocence, 
but performed only investigative func- 
tions designed to discover violations 
which might result in the initiation of 
criminal proceedings, and thus should not 
be required to follow strict adjudicatory 
procedures, (3j the statutory safeguards 
afforded persons under investigation by 
the commission were at least equal to 
those provided by most federal investiga- 
tive agencies, and (4) the complaint could 
not be reasonably construed as allying 
tltat in fact the commission acted pri- 
marily as an agency of exposure, rather 
tl«an serving the ends required by the 
State statute. 

SEPARATE OPINIONS 

Mr. Justice MARSHALL announced the 
judgment of the Court and delivered an 
opinion in which Mr. Chief Justice 
WARREN and Mr. Justice BRENNAN 
join. 

This case involves the constitutionality 
of a J9S7 Louisiana statute, known as Art 
No. 2. which creates a body called the 
Labor-Management Commission of In- 
quiry. La Rev Stat Ann Ss. 23:880. 1-23: 
680.18 (Supp 19691. The stated purpose 
of this Commission is "the Investigation 
and findings of facts relating to viola- 
tions or possible violations of criminal 
laws of the state of Loulriana or of the 
United States arising out of or in con- 
nection with matters In the field of labor- 
management relations. . . ” Act No. 2, 
Preamble, Il967 Extra Sessj La Acts 3. 
Appellant, a member of a labor union, 
filed this suit in the District Court for 
the Eastern District of Louisiana chal- 
Icnginc the constitutionality of Act No. 2 
and of certain actions taken by state 
officials in the administration of the Act 
and otherwise. He sought both dedara- 
tory and injunctive relief. A three-judge 
court was convened and that court ulti- 
mately granted appellees' motion to dis- 
miss the complaint. Jenkins v. McKei- 
then, 286 F Supp 537 (DC ED La 1968). 
We noted probable jurisdiction of an ap- 
peal brought under 28 USC S. 1253.(1) 
We reverse. 

2. Since the case was dedded on a 
motion to dismiss, a rather detailed exa- 
mination of the structure of the Act and 
of the allegations of the complaint Is 
necessary. 

I, 

3. The impetus for the formation of 
the Commission was stated in the pro- 

1. The constitutionality of the Act was 
upheld in Martone v. Morgan, 251 La 993, 
207 So 2d 770. appeal dismissed, 393 US 
12. 21 L Ed 2d 12. 89 S Ct 46 (1968) (peti- 
tion for rehearing x>endlng). 
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amble of the Act. [1967 Extra Sess] La 
Act 2. _ It cited "unprecedented condi- 
tions”_ in the labor rdations of the con- 
struction mdustry, and it particularly 
noted certain "allegations and accusations 
of violations of the state and federal 
criminal laws which should be thorough- 
ly investigated in the public interest. , . 

. . ” Id., at 3 The additional investiga- 
tive facilities of the Commission were 
thought necessary to "supplement and 
assist the efforts and activities of the 
several district attorneys, grand juries, 
and other law enforcement officials and 
agencies. . . ” Id., at 3. 

4. The Commission is composed of 
nine members appointed by the Governor. 
La Rev Stat Ann S. 23:880.1 (Supp 1969). 
It is empowered to act only upon referr^ 
by the Governor when, in his opinion, 
there is substantial indication that there 
are or may be "widespread or continuing 
violations of existing criminal laws” 
affecting labor-management relations. La 
Rev Stat Ann S. 23:880.5 (Supp 1969). 
Upon referral by the Governor, the Com- 
mission is to proceed by public hearing to 
ascertain the facts pertaining to the 
alleged violations. La Rev Stat Ann 

S. 23:880.6 (Supp 1969). In order to 
carry out this function, the Commission 
has the power to make appropriate rules 
and regulations, to employ attorneys, in- 
vestigators, and other staff, to compel the 
attendance of witnesses, to examine them 
under oath, and to require the produc- 
tion of books, records, and other evidence. 
La Rev Stat Ann S. 23:880.8 (Supp 1969). 
It can enforce its orders by petition to the 
state Courts for contempt proceedings. La 
Rev Stat Ann S. 23:880.9 (Supp 1969). 

5. _ The scope of the Commission’s in- 
vestigative authority is explicitly limit- 
ed by the Act to violations of criminal 
laws. "The commission shall have no 
power, authority or jurisdiction to inves- 
tigate, hold hearings or seek to ascertain 
the facts or malre any reports or recorn- 
mendations on any of the strictly civil 
aspects of any labor problem. . La Rev 
Stat Ann S. 23:880.6 (B) (Supp 1969). (2) 

2. "[I]ts power, authority or jurisdiction 
shall in no case extend to (1) any matter 
which is solely an 'unfair labor practice 
or an 'unfair employment practice’ or a 
legitimate labor dispute under the provi- 
sions of any federal or state law; _ or (2) 
any matter which relates to legitimate 
economic issues arising between labor 
and management or the manner in which 
such labor practices or economic issues 
are to be settled between the_ parties, 
whether by negotiation, arbitration, lock- 
out or strike; or (3) any matter which 
relates solely to the internal affairs of 
labor organizations, including but not 
necessarily restricted to membership 


Fxirther, the Commission has no power to 
participate in any manner in any civil 
proceeding, except, of course, contempt 
proceedings. Ibid. The limitation of the 
Commission to criminal matters is fur- 
ther reinforced by the provision of the 
Act allowing the Commission,- at the 
request of the Governor, to assign its 
investigatory forces to the state police to 
assist the latter in their investigatory 
acti-vities. La Rev Stat Ann S. 23:880.6 (C) 
(Supp 1969). 

6. ’The Commisrion is required to 

determine, in public findings, whether 
there is probable cause to believe -viola- 
tions of the criminal laws have occurred. 
La Rev Stat Ann S. 23:880.7 (A) (Supp 

1969). Its power is limited to making 
these findings and recommendations: 

_ "The commission shall have no autho- 
rity to and it shall make no binding 
adjudication with respect to such -viola- 
tion or violations; hovrever, it may, in 
its discretion, include in its findings the 
conclusions of the commission as to spe- 
cific indi-viduals . . . and it may m^e 
such recommendations for action to the 
governor as it deems appropriate”. Ibid. 

7. The findings are to be a matter of 
public record. La Rev Stat Ann S. 23: 
880.15 (B) (Supp 1969), although they 
may not be used as prima facie or pre- 
sumptive e-vidence of guilt or innocence 
in any Court of law, La Rev Stat Ann 
S. 23:880.7 (A) (Supp 1969). The Com- 
mission is required to report its findings 
to the proper state or federal authorities 
if it finds there is probable cause _ to 
believe that violations of the criminal 
laws have occurred, and it may file 
appropriate charges. La Rev Stat Ann 
S. 23:880.7 (B) (Supp 1969). Finally, the 
Commission may request the Governor to 


policies, election procedures, memhership 
rights and like matters; or (4) any_ alleg- 
ed acts of violence or -threats of -violence 
or so-called 'mass picketing,’ or like 
conduct by either an employer or a 
union, which is not related to bribery or 
extortion, as defined by law. but which 
is related only to an organizational objec- 
tive of a labor union or which is related 
orily to furthering the interests of one 
side or the other in a 'labor dispute,’ as 
that term is defined by federal or state 
law, such conduct being already regulat- 
ed by and subject to the -police power of 
the state, exercised through such agenaes 
as the Di-vision of State Police; or (5) any 
matter which relates solely to the_ inter- 
nal affairs of any business organization 
including but not necessarily restricted 
to its labor and business policy and gen^ 
ral operations, or (6) any matters which 
constitute a combination of any ttvo or 
more of -these.” La Rev Stat Ann S. 23. 
B80.6 (B) (Supp 1969). 
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refer roatters to the State Attorney 
General askin g the latter to exercise his 
authority to cause ctuninal prosecutions 
to be instituted. La Rev Stat Ann S. 23: 
880.7 P) (1967). Nothing in the Act 
makes any provision for preparation of 
findings or reports for submission to the 
Governor or the legislature for the ex- 
plicit purpose of le^slative action- In- 
deed, the preamble of the Act and the 
Act itself make it clear that the pur- 
pose of the Commission is to supplement 
the activities of the State’s law enforce- 
ihent agencies in one narrowly defined 
area. 

8. As indicated above, the Commis- 
sion has the power to compel the attend- 
ance of tvitnesses. A witness is given 
notice of the general subject matter of 
the investigation before being asked to 
appear and testify. La Rev Stat Arm 
S. 23:830.10 (A) (Supp 1969). A witness 
has the right to the presence and 
advice of counsel, "subject to such 
reasonable limitations as the commission 
may impose m order to prevent obstruc- 
tion of or interference with the orderly 
conduct of the hearing". La Rev Stat 
Ann S. 23:880.10 (B) (Supp 1969). Coun- 
sel may question his client as to any 
relevant matters, ibid., but the right of 
a witness or his counsel to examine 
other witnesses Is limited: 

"In no event shall counsel for any 
witness have any right to examine or 
cross-examine any other witness but he 
may submit to the commission proposed 
questions to be asked of any other wit- 
ness appearing before the commission, 
and the commission shall ask the witness 
such of the questions as It deems to be 
appropriate to its inquiry”. Ibid. 

With one limited exception to be dis- 
cussed below, neither a witness nor any 
other private party has the right to 
call anyone to testify before the Com- 
mission. 

9. Although the Commission must 
base its findings and reports only on 
evidence and testimony given at public 
hearings, the Act does provide for execu- 
tive session when it appears that the 
testimony to be given "may tend to 
degrade, defame or incriminate any per- 
son”. La Rev Stat Ann S. 23:880.12 (A) 
(Supp 1969). In executive session the 
Commission must allow the person who 
might be degraded, defamed, or incri- 
minated an opportunity to appear and be 
heard, and to call a reasonable number 
of witnesses on his behalf. Ibid. How- 
ever, the Commission may decide that 
the evidence or testimony shall be heard 
In a public hearing, regardless of its 
effect on any particular person. IWd. 
In that case, the person affected has the 
right to appear as a "voluntary witn«^ 
and may submit "pertinent” statements 


of others Ibid, He may submit a list 
of additional witnesses, but subpoenas 
vrill be Issued only in the discretion of 
the Commission. Ibid.: See also La Rev 
Stat Ann S. 23:830.12 (C) (Supp 1969). 

II. 

10. Appellant’s complaint named as 
defendants the Governor of Louisiana 
and six members of the Commission. 
The complaint presented, inter alia, the 
question of whether the provisions of 
Act No. 2 violated the Due Process and 
Equal Protection Clauses of the Four- 
teenth Amendment. Appellant alleged 
that the Commission was on executive 
trial agency "aimed at conducting public 
trials concerning criminal law violations”, 
and that its function was publicly to 
condemn. Appellant asserted that the 
defendants "in connection with the ad- 
ministration of the provisions of said 
Art, have singled out the complainant 
and members of Teamsters Local No. 5 
as a special class of persons for repres- 
sive and willlullv punitive action .... 
in furtherance of which a deliberate 
effort has been made and continues to 
be made by such officials . , to destroy 
the power structure of the labor union 
aforesaid . . . . ” 

More specifically, the complaint alleg- 
ed that defendants and their agents, 
acting under color of law and In con- 
spiracy, procured false statements of 
criminal activities and used such state- 
ments to initiate baseless criminal pro- 
ceedings against appellant, that they Inti- 
midated and coerced public officials into 
filing and prosecuting false criminal 
charges against appellant, and that they 
knowingly, willfully, and purposefully 
intimidated^ state Court judges having 
Under consideration legal controversies 
Involving appellant. These acts of de- 
fendants allegedly denied plaintiff and 
all others similarly situated of "rights, 
privileges and Immunities secured to 
them by the Constitution and laws of 
the United States”. Finally, appellant 
alleged that the defendants intended to 
continue to deprive him and others of 
their rights and that there was no "plain, 
adequate or efficient remedy at law”. 

11. Appellant prayed that a three- 
judge district Court be convened, that 
a temporary restraining order issue, that 
Art No. 2 be declared unconstitutional, 
that all civil and criminal actions against 
appellant be permanently restrained, and 
that other unspecified relief be granted. 

12. Temporary relief was denied by 
the District Court and a three-judge 
Court was empanelled to hear the case. 
Defendants answered and moved to 
dismiss. They alleged that appellant 
lacked standing to question the constitu- 
tionality of Art No. 2 and that the com- 
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plaint failed to state a cause of action, 
Thereafter, appellant filed a "Supple- 
mental and Amending Petition” in which 
he alleged, in some detail, that defend- 
ants had continued the course of action 
described in the original complaint. After 
a hearing, the Court dismissed the com- 
plaint. Jenkins v. McKeithen, (1968) 
F Supp 537, supra. 

p. The Court, relying largely on the 
opinion of the Louisiana Supreme Court 
in Martone v, Morgan, 251 La 993, 207 
So 2d 770, appeal dismissed, (1968) 393 
US 12, 21 L Ed 2d 12, 89S Ct46 (petition 
for rehearing pending), held that this 
Court’s decision in Hannah v. Larche, 
(1960) 363 US 420 = 4 L Ed 2d 1307 =• 
80 S Ct 1502 was dispositive of 
the issue of the constitutionality of the 
Act. The Court further ruled that appel- 
lant had not stated any other claim for 
relief imder Ss. 1981, 1983 and 1988 of 
Title 42, United States Code. Rather, the 
Court held that the other matters sought 
to be raised in the complaint were mere- 
ly_ potential defenses to the pending 
criminal charges and that appellant had 
not alleged any basis for restraining pro- 
secution of those charges. Finally, the 
Court ruled that appellant’s suit was not 
a proper class action under Rule 23 of 
the Federal Rules of Civil Procedure. (3) 
^e Court did not explicitly rule on the 
issue of whether appellant lacked stand- 
ing to challenge the Act. 

14, Appellant presents two questions 
for review in this Court: Whether Act 
No. 2 is constitutional and whether the 
complaint otherwise states a cause of 
action imder 42 USC Ss. 1981, 1983 and 
3988. 


m. 

15. We are met at the outset with 
the State’s assertion that appellant lacks 
standing to attack the constitutionality 
of Act No. 2. This argument is based in 
part upon certain aUegations in the com- 
plaint that Act No. 2 is imconstitutional 
because it denies to "a person compelled 
to appear before .... [the]_ Commis- 
sion” the right to effective assistance of 
counsel, the right of confrontation, and 
the light to compulsory process for fhe 
attendance of witnesses. Since appellant 
did not allege in his complaint that he 
was called to appear before the Comm^- 
sion or that he expected to be called, the 
State asserts that he lacks standing to 
assert the denial of rights to those who 
do appear. See, e. g., Tileston v. Ullm^ 
(1943) 318 US 44, 87 L Ed 603, 63 S Ct 
493. Further, the State argues that ap- 
pellant laclcs standing because he cannot 
demonstrate that he has been, or will be, 
'Tnjmred” by the operation of the 
challenged statute. We cannot agree. 


3. Appellant does not assign this ruling 
as error on this appeaL 


present case was decided on 
the State’s motion to dismiss, in which 
the State challenged appellant’s standing 
to challenge the constitutionality of the 
Act. As noted above, the Court below 
made_ no explicit reference to the issue of 
rtanding. But since the question of stand- 
mggoes to this Court’s jurisdiction, see 
Flast V. Cohen, (1968) 392 US 83, 94-101, 
20LEd 2d (1968) 947, 958-962, 88SCtl942 
we must decide the issue even though 
the Court below passed over it without 
comment. Cf. Tileston v. UUman, supra. 

17. For the purposes of a motion to 

dismiss, the material aUegations of the 
complaint are taken as admitted. See, 
e. g.. Walker Process Equipment, Inc. v. 
Food Machinery and Chemical Corp., 
(1965) 382 US 172, 174-175, 15 L Ed 2d 
247, 249, 250, 86 S Ct 347. And. the 

complaint is to be liberaUy construed 
in favor of plaintiff. See Fed Rule Civ 
Proc 8 (f); Conley v. Gibson, (1957) 355 
US 41, 2 L Ed 2d 80, 78 S Ct 99. The 
complaint should not be dismissed uiUessit 
appears that appeUant could "prove no 
set of facts in support of his claim which 
would entitle him to relief”. Conley v. 
Gibson, supra, at 45-46, 2 L Ed 2d at 84. 
WTth these nUes in mind, we t;im to an 
examination of the aUegations of appel- 
lant’s complaint, 

18, It is true, as the State asserts, 

that appeUant alleges deprivations of 
rights of those who are or wUl be caUed 
to testify before the Commission and that 
he faUs to aUege that he was or will be 
caUed to testify. If this were the extent 
of appellant’s allegations, we would 
agree that appeUant lacks standing to 
chaUenge the Act. However, appeUant’s 
aUegations are not limited to those men- 
tioned by the State. AppeUant aUeged 
that the Commission was an "executive 
trial agency” whose function was to con- 
duct pubUc trials designed to find appel- 
lant and others guUty of violations of 
criminal laws, ^egedly for the pur- 
pose of injuring him and destroying the 
labor union of which he was a member. 
More specificaUy, appeUant aUeged that 
"said Commission of Inquiry exercises (a) 
an accusatory function, (b) its duty to 
find that named individuals are respon- 
sible for criminal law violations, (c) it 
must advertise such findings, and (d) its 
findings serve as part of the process of 
criminal prosecution ” 

FinaUy, the complaint aUeged that 
tlie defendants, acting in concert with 
others and in connection ■with the ad- 
ministration of the Act, hav'e actuaUy 
engaged in a course of conduct designed 
pubUcly to brand appeUant and others 
as criminals, including, as noted above, 
the filing of aUegedly baseless criminal 
charges against appellant. 
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19. Thus, althouRh the complsdnt is 
Inartfully dravm, it does allege that the 
Commission and those acting in concert 
•with it have taken and will take In the 
iuture cert^ actions with reSpect to 
appellant. The Issue is thus whether 
those allegations are sufficient to give 
appellant standing to challenge the 
constitutionality ot the Act creating the 
Commission and the acts taken by the 
Commission under authority of that Act. 
We think that they are. 

20. The concept of standing to sue. 

as we noted in Flast v. Cohen, supra, “is 
surrounded by the same complexities and 
vagaries that i^ere in [the concept of] 
justicdability” in general. 392 US, at 98, 
20 L Ed 2d at 960. Nevertheless, the 
outlines of the concept can be stated with 
some certainty. The indispensable re- 
quirement is, of course, that the party 
seeking relief allege "such a personal 
stake in the outcome of the controversy 
as to assure that concrete adverseness 
which sharpens the presentation of Issu- 
es upon which the Court so largely 
depends for illumination of difficult con- 
stitutional questions ” Baker v. 

Carr, (1962) 369 US 186. 204. 7 L Ed 2d 
663, 677, 82 S Ct 691; see Flast v. Cohen, 
supra; Joint Anti-Fascist Refugee Com- 
mittee V. McGrath. (1951) 341 US 123, 151, 
95 L Ed 817. 842. 71 S Ct 624 (cod> 
cuning opinion). In this sense, the con- 
cept of standing focuses on the party 
seekir^ relief, rather than on the precise 
nature of the relief sought. See. supra. 
(1968) 392 US 83 at 101-106, 20 L Ed 2d 
947 at 961. The dedsioos of this Court 
have also made it clear that something 
more than an "adversary interest” Is 
necessary to confer standing. There 
must in addition be some connection be- 
tween the officii action challenged and 
some legally protected Interest of the 
party challenging that action. See supra, 
(1968) 392 US 83 at 101-106, 20 L Ed 2d 
947 at 962*965. 

21, In the present case, it Is clear that 
appdlant possesses sufficient adversary 
interest to insure proper presentation of 
issues fading the Court. His allegations 
If t^en as true. Indicate that the Com- 
mission and those acting in concert with 
It have carried out a series of public acts 
designed to Injure him In various ways. 
Appellant’s interest In his own reputation 
end in his economic well-being guarantee 
that the present proceeding vdll be an 
adversary one. 

22. We also think that appellant has 
alleged that the Act’s administration 
was the direct cause of sufficient injury 
to his own legally protected interests to 
accord him standing to challenge the 
\-alidity of the Act. We are not prraent- 

■ ed ■with a case in which any injury to 
appellant is merely a collateral conse- 


quence of the actions of an Investigative 
body. See, supra. (I960) 363 US 420 at 
443. 4 L Ed 2d 1307 at 1322; ct Sinclair 
V. United States. (1929) 279 US 263. 295, 
73 L Ed 692. 698. 49 S Ct 283; Mcgrain 
V. Daugherty, (1927) 273 US 135. 179-180 
71 L Ed 580, 595, 47 S Ct 319. 

Rather, it Is alleged that the very pur- 
pose of the Commission is to find per- 
sons guilty of violating criminal laws 
without trial or procedural safeguards, 
and to publidre those findings. More- 
over. we think that the personal and 
economic consequences alleged to flow 
from such actions are suffident to meet 
the requirement that appellant prove a 
legally redressable Injury. Those conse- 
quences would certainly be actionable 11 
caused by a private party and thus 
should be suffident to accord appellant 
standing. See Green v. McElroy. (1959) 
360 US 474. 493, n 22, 3 L Ed 2d 1377 
1389. 70 S Ct 1400; supra, (1951) 341 US 
123 at 140-141, 95 L Ed 817 at 837. 
(opinion of Burton. J.); id., at 151-160, 95 
L Ed at 842-847 (TVanlrfurter, J„ concur- 
ring). It is no answer that the Commis- 
rion has not Itself tried to impose anv 
direct sanctions on appellant; it Is enough 
that the Commission’s alleged actions wiU 
have B substantial Impact on hint. See, 
eg.. Columbia Broadcasting System. Inc 
V. United States, (1942) 316 US 407, 86 L 
Ed 1563, 62 S Ct 1194; ct NAACP v. 
Alabama. (1958) 357 US 449.460-463, 2 L 
Ed 2d 1488. 1498-1500, 78 S Ct 1163. 
Finally, in the rircumstances of the pre- 
sent case, we do not regard appellant’s 
opportunity to defend any criminal prose- 
cutions 83 sufficient to deprive him of 
standing to challenge the act. Ct United 
States v. Los Angeles and S. L. R. R. 
(1927) 273 US 299, 71 L Ed 651, 47 S Ct 
413. Appellant’s allegations go beyond 
the normal publicity attending criininal 
prosecution; he alleges a concerted 
attempt publicly to brand him a criminal 
without a trial. Further, he alleges that 
'ne ’nas 'oeen ‘unsuccesAih *m '/iis a'ftempci 
to secure prosecution of the charges 
agai^ him. 

23. We hold that appellant’s complaint 
contains sufficient allegations of direct 
and substantial Injury to Ws own legally 
protected Interests to accord him stand- 
ing to challenge the constitutionality of 
Act No. 2. 

IV 

24. We thus reach the merits of ap* 
pellant’s contention that Act No. 2 is un- 
constitutionaL Appellant’s complaint Is 
long and Inartfully drawn; it contains 
many allegations of wrongdoing on the 
part of the Commisaon and o^er State 
officios. But the only Issue presented by 
this aspect of the case Is whether the 
Act creating the Commission Is constitu- 
tional, either op Its face or as applied. 
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Many of appellant’s allegations are rele- 
vant to this latter contention, but many 
involve issues that the Com! below ruled 
were properly matters to be raised in 
defense of any criminal prosecutions 
which might take place. We will deal 
with those allegations in the final section 
of this opinion. 

25. The State, like the Court below, 
relies heavily on this Court’s decision in 
Hannah v. Larche, supra. In Hannah, 
this Court upheld the Civil Eights Com- 
mission against challenges similar to 
those involved in the present case. In- 
deed, Act No. 2 was drafted with Hannah 
in mind and the structure and powers 
of the Commission are similar to those 
of the Civil Rights Commission. See 
Jenkins v. McKeithen, supra, 286 F Supp, 
at 540; Martone v. Morgan, supra. We 
cannot agree, however, that Hannah con- 
trols the present case, for we think that 
there are crucial differences between the 
issues presented by this complaint and 
the issues in Hannair 

26. The appellants in Hannah were 
persons subpoenaed to appear before the 
Civil Rights Commission in connection 
with complaints about deprivations of 
voting rights. They objected to the Civil 
Rights Commission’s rules about non-dis- 
closure of the complainants and about 
limitations on the right to confront and 
cross-examine witnesses. This Coturt rul- 
ed that the Commission’s rules were 
consistent with the Due Process Clause of 
the Fifth Amendment. The Court noted 
that “ '[d]ue process’ is an elusive con- 
cept. Its exact boimdaries are undefin- 
able, and its content varies according to 
specific factual contexts. . . . Whether 
the Constitution requires that a particu- 
lar right obtain in a specific proceeding 
depends upon a complexity of factors. 
The nature of the alleged right involved, 
the nature of the proceeding, and the 
possible burden on that proceeding, are 
all considerations which must be taken 
into accoimt”. (I960) 363 US 420 at 442, 
4 L Ed 2d 1307 at 1321. 

27. In rejecting appellants’, challenge 
tc the Civil Rights Corrimission’s proce- 
dures, the Court placed ^eat emphasis 
on the investigatory fimction of the Coni- 
mission; 

"[I]ts function is purely ; investigative 
and fact-finding. It does not adjudicate. 
It does not hold trials or determine any- 
one’s civil or criminal liability. It does 
not issue orders. Nor does it _ indict, 
punish, or impose any legal sanctions. _ It 
does not make determinations depriving 
any one of his life, liberty, or property. 
In short, the Commission does not and 
cannot take any affirmative action which 
wall affect an individual's legal rights. 
The only purpose of its existence is to 
find facts which may subsequently be 


used as the basis for legislative and exe- 
cutive action”. (I960) 363 US 420 at 441. 
4 L Ed 2d 1307 at 1320. 


The Court noted that any adverse con- 
sequences to ftose being investigated, 
^ich as subjecting them to public oppro- 
brium, were purely conjectural, and. in 
Hny case, were merely collateral and "not 
• •. - the result of any affiimative deter- 
minations made by the Commission . . .” 
(1960) 363 US 420 at 443, 4 L Ed 2d 1307 
at 1322. Morgan v. United States (1938) 
304 US 1, 82 L Ed 1129, 58 S Ct 773, 

(1951) 341 US 123 = 95 L Ed 817, supra, 
and (1959) 360 US 474 = 3 L Ed 2d 1377, 
supra, were distinguished on the ground 
that "those cases . . . involved . . , 
determinations in the nature of adjudica- 
tions affecting legal rights”. (1960) 363 
US 420 at 451, 4 L Ed 2d 1307 at 1326. 


28. We reaffirm the decision in Han- 
In our view, however, the Com- 

nnssion in the present case differs in a 
substanti^ respect from the Civil Rights 
Commission and the other examples cit- 
ed by the Court in Hannah. It is true, 
as the Supreme Court of Louisiana has 
held, 251 La 993 = 207 So 2d 770, supra, 
that the Commission does not adjudicate 
in the sense that a Court does, 
nor does the Commission conduct, strict- 
ly speaking, a criminal proceeding. 
Nevertheless, the Act, when analyzed in 
light of the allegations of the complaint, 
makes it clear that the Commission 
exercises a function very much akin to 
an official adjudication of criminal cul- 
pability. See (1951) 341 US 123 = 95 
L Ed 817, supra. 

29. The Commission is limited to cri- 
minal law violations; the Act explicitly 
provides that the Commission shall have 
no jurisdiction over civil matters in the 
labor-management relations field. Indeed 
the Commission is even limited to certain 
types of criminal activities. (4) As noted 
above, nothing in the Act indicates that 
the Commission’s findings are to be used 
for legislative purposes. Rather, every- 
thing in the Act points to the fact that 
it is concerned only with expo^g viola- 
tions of Criminal laws by specific indivi- 
duals. In short, the Commission very 
clearly exercises an accusatory function? 
it is empowered to be used and allegedly 
is used to ^d named individuals guilty 
of violating the criminal lav7S of Lousi- 
siana and the United States ^ and to 
brand them as criminals in public. 


30. Given this view of the purpose of 
the Labor-Management Commission of 
Inquiry, we agree v.nth Justice Franlrfur- 
ter, concurring in Hannah ,v. Larche: 

"Were the [Civil Rights] Commission 
exercising an accusatory function. _ were 
its duty to find that named individuals 

4. See n 2, supra. 
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were responsible for wrongful depriva- 
tion of voting rights and to advertise 
such finding or to serve as part of tiie 
process of Criminal Prosecution, the 
rigorous protections relevant to criminal 
prosecutions might well be the control- 
ling starting point for assesring the rap- 
tection which the Commission’s proce- 
dure provides”. (1960) 363 US 420 at 488, 
4 L Ed 2d 1307 at 1353. 

31. When viewed from this perspec- 
tive, it is clear the procedures of the 
Commission do not meet the minirnal 
requirements made obligatory on the 
States by the Due Process Clause of the 
Foxirteenth Amendment. Specifically, the 
Act severely limits the right of a person 
being investigated to confront and 
cross-examine the witnesses against him. 
Only a person appearing as a vriloess 
may cross-examine other witnesses. 
Cross-exanunation is further limited to 
those questions which the Commission 
‘deems appropriate to its inquiry, and 
those questions must he submitted, pre- 
sumably beforehand, in writing to the 
Commirei.on. We have frequently em- 
phasized that the right to confront and 
CToss-exatoine witnesses is a fundamen- 
tal aspect of procedural due process. See, 
e.g., WiUner v. Committee on Character 
end Fitness, <19631 373 US 96. 103-104. 
10 L Ed 2d 224, 229, 83 S Ct 1175. supra, 
(1959) 360 U. S. 474 at 496-499. 3 L Ed 2d 
1377 at 1390-1392, and cases dted. In the 
ptesent context, where the Commission 
allegedly makes an actual finding that a 
specific individual is guilty of a crime, 
we think that due process requires the 
Commission to afford a person being in- 
restated ^e right to confront and cross- 
examine the witnesses against him. sub- 
ject only to traditional limitations on 
those ri^taCf. Pointer v. Texas, (1965) 
380 US 400, 13 L Ed 2d 923. 85 S Ct 1065. 

32. The Commission’s procedures also 
drastically limit the right of a person 
investigated to present evidence on his 
own behalf. It is true that he may ap- 
pear and call a "reasonable number of 
witnesses” in executive session, but 
should the Commission decide to hold a 
public hearing, he is liirdted to presenta- 
tion of his own testimony and toe "per- 
tinent” written statements of others. The 
right to present oral testimony irom 
otoer witnesses and the power to compel 
attendance of those witnesses may be 
denied in the discretion of the Copmus- 
sicn. The right to present evidence is; 
of course, essential to the fair hearing 
required by the Due Process CUiuse. See, 
e.g.. supra. (1938) 304 U. S. 1 at 18 . 82 
L Ed 1129 at 1132: Baltimore & Ohio R 
R V. United States, (1936) 298 US 349. 
368-369. 80 L Ed 1209. 1223. 1224, 56 S 
Ct 797. And. as we have noted above 


this right becomes particularly fundamen- 
tal when the proceeding allegedly results 
In a finding that a particular individual 
was guilty of a crime. Cl Washington v. 
Texas. (1967) 388 US 14. 18 L Ed 2d 1019, 
87 S Ct 1920, In re Oliver. (1948) 333 US 
257, 273, 92 L Ed 682, 694. 68 S Ct 499. 
We do not mean to say that the Commis- 
rioji may not impose reasonable restric- 
tions on the number of witnesses and on 
the substance of their testimony: we only 
hold that a person’s right to present his 
case should not be conferred to the un- 
fettered discretion of the Commissioa 


33. Appellant argues that the proce- 
dures contemplated by the Act are defi- 
cient in other respects. In psarttcular, he 
alleges that the Act provides no meaning- 
ful rules of evidence and fails to provide 
standards of guilt or innocence. He also 
alleges that the Act deprives him of ef- 
fective assistance of counsel. We have, 
however, said enough to demonstrate that 
appellant has alleged a cause of action 
for declaratory and injunctive reliel 
Whether the Due Process Clause requires 
that the Commission provide all the pro- 
cedural protections afforded a defendant 
in a criminal prosecution, or whether 
something less is sufficieni are questions 
that we think should be initially answer- 
ed by the District Court on remand. As 
we have noted, 'Iwjiether the Constitu- 
tion reqtdres that a particular right 
obtain in a specific proceeding depends 
upon a complexity of factors." supra, 
(1960) 363 U. 5. 420 at 442. 4 L Ed 2d 
1307 at 1321. We think it inappropriate 
to rule on the extent to which the Com- 
mission’s procedures may run afoul of 
the Due Process Clause on the basis of 
the record before us, barren as it is -of 
any established facts. That issue is best 
decided in the first Instance by the Dis- 
trict Court in light of the evidence ad- 
duced at trial. 


34. We do not mean to say that this 
same analysis applies to every body 
which has an accusatory function. The 
grand jury, for example, need not pro- 
vide all the procedural guarantees alleged 
by appellant to be applicable to the Com- 
mission. As this CouH noted in Hannah, 
"the grand jury merely investigates and 
reporta It does not try.” (1960) 363 US 420 
at 449, 4 L Ed 2d 1307 at 1325. Moreover, 
’tt]he functions of that institution and 
its constitutional prerogatives are rooted 
in long centuries of Anglo-American his- 
tory." Id., at 489-490. 4 L Ed 2d at 1354 
(concurring opinion). Finally the grand 
Jury is dedgned to interpose an indepen- 
dent body of citizens between the accus- 
ed and the prosecuting attorney and the 
court. See Stirone v. United States, 
361 US 212, 218, 4 L Ed 2d 252. 
257. 80 S Ct 270; Ex parte Bain. (1887) 
121 US 1. 11, 30 L Ed 849. 852. 7 S Ct 
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781; supra, {I960) 363 US, 420 at 497-499, 
4 L Ed 2d 1307 at 1358, 1359 (dissenting 
opinion), ^yestigative bodies such as 
the Commisrion have no claim to speci- 
fic constitutional sanction. In addition, 
^e alleged function of the Commission 
is to make specific findings of guilt, not 
merely to investigate and recommend. 
Finally, it is clear from the Act and 
from the allegations of the complaint 
that the Commission is in no sense an 
"independent” body of citizens. Rather, 
its members serve at the pleasure of the 
Governor, La Rev Stat Ann S. 23:880.1 
(Supp 1969), and it cannot act in the ab- 
sence of a "referral” from the Governor, 
La Rev Stat Ann Ss. 23:880.5, 23:880.6, 
(A) (Supp. 1969). 

35, We also wish to emphasize that 
we do not hold that appellant is now en- 
titled to declaratory or injunctive relief. 
We only hold that he has alleged a cause 
of action which may make such relief ap- 
propriate. It still remains for him to 
prove at trial that the Commission is de- 
signed to and does indeed act in the 
manner alleged in his complaint, and 
that its procedures fail to meet the 
requirements of due process, 

V. 


36, As noted above, appellant also al- 
leged in his complaint that defendants, 
and those acting in concert with them, 
have engaged in a course of conduct, both 
pursuant to the Act and otherwise, that 
has resulted in the filing of false crimi- 
nal charges against appellant. He alleges 
numerous other related actions alleged- 
ly depriving him of his rights secured by 
the Constitution. The complaint seeks 
declaratory and injunctive relief with 
regard to these acts; in particular, appel- 
lant prayed tliat the District _ Court en- 
join all civil and criminal actions pend- 
ing or to be instituted against him. To 
ithe extent that these allegations involve 
actions taken under the direct authority 
of Act No. 2, we think that they may pro- 
perly be considered by the District Court 
in determining the constitutionality of 
the Act. However, the District Court 
characterized many of appeUant’s lega- 
tions as involving merely potential defen- 
ses to the criminal charges assertemy 
pending. In the exercise of its discretion 
and because the issues were "intertviun- 
ed” with the issue of the constitutionaliw 
of the Act, the court passed upori the 
question of whether appellant had allegeu 
a cause of action for declaratory and in- 
junctive relief. Relying in part on its 
determination that the Act was const^- 
tional, the court held that appdlant had 
not stated a claim for declaratory or m- 
junctive relief and that appellant s remedy 
was to defend any criminal prosecutii^ 
then pending or that might be brought, 
supra (1968) 286 F Supp. 537 at 542-543. 


Whether the court wiU take the same 
view of the propriety of passing on the 
question or of the merits in light of our 
holding and the evidence adduced at trial 
caimot be determined at this time. Ac- 
cordingly, we think that issue should be 
left open for reconsideration on remand. 

37. The judgment of the court below 
is reversed and the cause is remanded 
for further proceedings. 

38. It is so ordered. 

39. Mr. Justice DOUGLAS concurs in 
the result for the reasons stated in his 
dissenting opinion in (1960) 363 US 420, 
493-508, 4 L Ed 2d 1307, 1356-1364, 80 S 
Ct 1502. 

Mr. Justice BLACK, concurring. 

40. I concur in the Coiut’s judgment 
and in much of what is said in the pre- 
vailing opinion. I caimot agree, how- 
ever, to reaffirming (1960) 363 US 420, 4 
L Ed 2d 1307, 80 S Ct 1502. I joined the 
dissent of Mr. Justice Douglas in the 
Hannah case and still adhere to that dis- 
sent. The Louisiana law here, like the 
federal law considered in the Hannah 
case, is, in my judgment, nothing more 
nor less than a scheme for a nonjudidal 
iribimal to charge, try, convict, and 
punish people without Courts, without 
juries, without lawyers, without witnesses 
— ^in short, without any of the proce- 
dural protections that the Bill of Rights 
provides. The Louisiana law is reminis- 
cent of the old Parliamentary and Ec- 
clesiastical Commission trials which took 
away the liberty of John Lilbum and his 
contemporaries without due process of 
law — ^that is, without giving them the 
benefit of a trial in accordance with the 
law of the land. For these reasons I 
believe that the Louisiana law denies due 
process of law. 

Mr. Justice HARLAN, whom Mr. J us- 
tice sraWAET and Mr, Justice WHITE 
join, dissenting. 

41. Swept up in a constitutional revo- 
lution of its own making, the Court has 
a tendency to lose sight of the principles 
tliat have traditionally defined and limit- 
ed its role in our political system. Con- 
stitutional adjudication is a responsibility 
we cannot shirk. But it is a grave and 
extraordinary process, one of last resort. 
And when it cannot legitimately be avoid- 
ed, it is a fxmction that must be perform- 
ed with the utmost circumspection and 
precision, lest the Court’s opinions ema- 
nate radiations which unintentionally, and 
spuriously, indicate views on matters we 
have not fully considered. 

'42. Over the years, the Court has 
evolved a number of principles designed 
to assure that we act within our proper 
confines Perhaps the most fundamental 
of these is that we adjudicate only when, 
and to the extent that, we are presented 
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with an actual and concrete controversy. 
Today, in its haste to make new consti-' 
tutional doctrine, the Co;irt turns this 
principle on its head, as it attempts to 
create a controversy out of a complaint 
which alleges none. With respect, I must 
dissent. 

L 

43. Only last Term, In (1968) 392 US 
83. 20 L Ed 2d 947, 88 S Ct 1942 the 
Court reaffirmed the proposition that 
"when standing (to sue] is placed in issue 
in a case, the question ia whether the 
person whose standing is challenged is a 
proper party to request an adjudication 
of a particular issue. . . , id., at 99-100, 
20 L Ed 2d at 961, that is, "whether 
there is a logical nexus between the sta- 
tus asserted and the claim sought to be 
adjudicated." Id., at 102, 20 h Ed 2d at 
963. In the present context, this means, 
timply. that for a plaintiff to challenge® 
particular course of conduct pursued or 
threatened to be pursued by a defendant. 
It is not enough for the plaintiff to allege 
that he has or will be injured by the 
defendant; the plaintiff must further 
claim that the injury to him (or to those 
whom he has status to represent) (1) 
results from the particular course of con- 
duct he challenges. 

44, Appellant in the case at bar attacks 
the constitutional validity of certain spe- 
cific statutory procedures of the Louisiana 
Labor-Management Commission of In- 
quiry. Applying the principle stated 
above, it Is not sufficient that he maybe 
injur^ by the Commission or its mem- 
bers in some way. The injury must be 
alleged to arise out of. or relate to. the 
application of the procedures in question. 
The most generous reading of appellant’s 
complaint cannot mask the simple truth 
that it falls short of this minimal require- 
ment. 

43. At the risk of wearying the reader 
I must deal with appellant’s pleadings in 
some det^L The relevant portion otthe 
complaint, and that relied upon by the 
Court, is part IV fTacts’’). which con- 
tains 17 operative paragraphs. 

46. Paragraphs 1-3 identify the plain- 
tiff and defendants. 

47. Paragraphs 4-6 characterire tKe 
appellee Commission as an "executive 
trial agency,” and outline its Investigative 
functions. Paragraph 7 avers that Uie 
Commission's procedures for performing 
these functions are constitutionally defec- 
tive with respect to matters of counsel, 
confrontation, compulsory process, ndes 
of eridence, standards of guilt, right of 
appeal, and selt-lncrimin ation. Kowhere, 

ir As the prevailing opinion notes, ante, 
at — . 23 L Ed 2d at 415, 416 and n 3. ap- 
pellant does not assign as error the Dis- 
trict Court's holding that this was not a 
proper class action. 


either directly or Indirectly, do these 
paragraphs intimate that appellant (or 
for that matter, anyone else) has been 
affected by the procedures themselves 
and their asserted effects, 

48. Paragraph 8 should be quoted In 
folk 

"Furthermore complainant alleges that 
said defendants, their agents, representa- 
tives and employees, and those acting in 
concert with them, in connection with 
the administration of the pro^slons of 
said Act. have singled out complainant 
and members of Teamsters Lowd No. 5 
as 0 special class of persons for repres- 
sive and willfully punitive action, solely 
because they are members of said Tea- 
msters Local No. 5, in furtherance of 
which a deliberate effort has been made 
and continues to be made by said offi- 
cials, spearheaded by defendant McKei- 
ihen. while acting under color of state 
law, to destroy the current power struc- 
ture of the labor union aforesaid and 
said union to which complainant belongs 
as a member and through which he 
experiences economic sumval. and to 
install a new power structure oriented 
and sub-servient to the James B. Hoffa 
group or clique of the International 
Brotherhood of Teamsters, Chauffers, 
Warehousemen and Helpers of Americaj 
this effort has included and continues to 
Include (a) the deliberate circulation for 
public consumption of willful falsehoods 
about members of said labor union, such 
as characterizing said members as 'hood- 
lums’ and 'gangsters,’ comparable in de- 
pravity lo the sinister Mafia gangsters of 
underworld criminalg, while masking 
such lawless conduct behind a verbal 
facade of jaw and order, (b) the indiscri- 
minate filing of criminal charges against 
members of said labor union, where there 
exists no justifiable basis therefor and 
tile concomitant exaction of excessive 
bail bonds, (c) the intimidating of public 
officials into carrying out the tyrannical 
abns of such indiscriminate criminal pro- 
secution, and (d) the dictatorial use of the 
powers of the office of Governor of Loui- 
siana in furtherance thereof.” 

49. In paragraph 9, appellant avers, 
"as more specifically applies to him.” 
that appellees conspired to file false cri- 
minal charges against him. Paragraphs 
10-14 describe in detail the chronology 
and conduct of ■ the resulting criminal 
proceedings. 

50. Paragraph 15 alleges that appel- 
lees Intimidated certain persons (not in- 
cluding appellant) In order to elidt false 
statements to bring about the prosecu- 
tton of other persons (not Including ap- 
pelWt). 

51. Hnally, paragraph 16 contains the 
isual averments reqi^te to equitable 
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•and declaratory relief, and paragraph 17 
requests a temporary restraining order. 

52. Reading and re-reading these many 
paragraphs of legal and factual aver- 
ments one cannot help but be struck by 
the conspicuous absence of any claim 
that appellant has been or will be inves- 
tigated by the Commission, or called as 
a witness before it, or identified in its 
findings, or, indeed, subjected to any of 
its processes(2). Can this lacuna be filled 
hy implication? I believe not. 

53. Only paragraphs 9-14 relate sped- 
iically to appellant, and they contain no 
hint that the filing of the c rimin al infor- 
mations against him was the result of the 
Commission’s use of any of the pro- 
cedures which the Court today indicates 
are constitutionally suspect, ^d assum- 
ing, contrary to fact, see n. 1, supra, that 
appellant represents others besides him- 
self in this action, the only other arguab- 
ly germane paragraph is Para 8 (a), which 
^eges the "deliberate circulation for pub- 
lic consumption of willful falsehoods about 
members of said labor union.” This para- 
graph conspicuously omits any suggestion 
that such "falsehoods” were the result of 
testimony before the Commission or that 
they were contained in the Commission’s 
"findings” — a term that is repeatedly 

•emphasized in the earlier description of 
the Commission’s fimctions. 

54. The complaint’s utter failme to 
allege any connection between the in- 
juries asserted to have been suffered by 
appellant and the procedxrres complained 
of is not, on any objective reading of the 
complaint, an accidental omission or the 
result of counsel’s "inartfulness”_ — as 
my Brother Marshall would _ put it. In 
my view, the only plausible inference — ■ 
especially when it is remembered that ap- 
pellant was represented by counsd 
throughout this litigation — is that su<m 
allegations were omitted because appel- 
lant had no facts to support them. (3) 

t'35. The prevailing opinion’s strained 
construction of the complaint goes well 
beyond the principle, with which I have 
no quarrel, that federal pleadings should 
be most liberally construed. It entirmy 
undermines an important function of the 
federal system of propedme — . 

disposing of unmeritorious and un 3 ustici* 
able claims at the outset, before the par- 
• Kes and courts must imdergo the expense 

2. And, of course, there is no fug^s- 
tion that appellant ever _ requested ■^t 
the Commission accord him any of the 
rights of whose absence he complains. 

’3. This inference is supported by the 
Report of the Labor-Management Com- 
mission of Inquiry, filed in this Court, 
which, other than mentioning^ the litiga- 
tion challenging the Commission, no-: 
where refers to this appellant. 


and time consumed by evidentiary hear- 
ings. 

?:_5G. Accordingly, I would sustain the 
dismissal of the complaint on the grotmd 
that appellant has not shown himself to 
have standing to challenge the Commis- 
sion’s procediures. 

n. 

57. Because the complainf is barren 
of any indication of the manner in which 
appellant is affected by the Commission’s 
formal procedures, the prevailing opinion 
is required to make its own assumptions. 
It places appellant in the vague position 
of "a person being investigated” by the 
Commission, ante, at — 23 L Ed 2d at 
420, 421 = (ante. AIR 1970 USSC 44) and 
thence proceeds to discuss the rights of 
such a person to confront witnesses and 
to offer evidence in his own behalf. The 
prevailing opinion appears imderstand- 
ably reluctant to commit itself to very 
much. As I read the opinion, it does not 
state that any of the Commission’s proce- 
dures are actually unconstitutional, but 
holds only that there is enough latent in 
the complaint that the case should pro-? 
ceed to triaL 

58, Of necessity, however, my Brother 
Marshall has to examine some of the con- 
stitutional issues sought to be raised by 
appellant in order to justify a remand, 
and his discussion leaves radiations which 
are, at least, unclear. Reluctant as I am, 
under the circumstances of this case, to 
discuss the merits, I therefore feel com- 
pelled to outline my own views. I am not 
certain to what extent they comport with 
those of the majority. , 

f59. The prevailing opinion fails to 
articulate what I deem to be a constitu- 
tionally significant distinction between 
two kinds of governmental bodies. The 
first is an agency whose sole or predomi- 
nant function, without serving any other 
public interest, is to expose and publicize 
the names of persons it finds guilty of 
wrongdoing. To the extent that such a 
determination — whether called a "find- 
ing” or an "adjudication” — finally and 
directly affects the substantial personal 
interests, I do not doubt that the Due 
Process Clause may require that it be 
accompanied by many of the traditional 
adjudicatory procedirral safeguards. (1951) 
341 US 123, 95 L Ed 817, 71 S Ct 624. 

GO. By the terms of the Louiriana 
legislation, the appellee Commission is 
not of this sort. Its authority is "inves- 
tigatory and fact finding only.” La Rev 
Stat Anns. 23:880.6 (A). Its stated pur- 
pose is "to supplement and assist the 
efforts and activities of the several ms- 
trict attorneys, ^jrand juries and other 
law enforcement officials and agencies of 
the State of Louisiana.” Preamble to Act 
No 2 Its duty, when it finds probable 
cause to believe that the criminal laws 
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have been violated. Is to "report its find- 
ings and recommendations to the proper 
federal and state authorities. . . .charged 
with the responsibility for prosecuting 
criminal offences,” or to file charges it- 
seli La Rev Stat Ann S. 23:880.7 (B). 
Ihe Commission has no authority to 
adjudicate a person’s guilt or innocence, 
and its recommendations and findings 
have no legal consequences whatsoever. 
Id.. S. 23:880.7 (A). 

Cl. The Commission thus bears close 
resemblance to certain federal adminis- 
trative agencies, infra, at — . (Infra AIR 
1970 USSC 44) = 23 L Ed 2d at 427. and 
to the offices of prosecuting attorneys. 
These agencies have one salient feature 
in common, which distinguishes them 
from those designed simply to "expose.'* 
None of them is the final arbiter of any- 
one’s guilt or innocence. Each, ratheit 
plays only a preliminary role, designed. 
In the usual course of events, to initiate 
a subsequent formal proceeding in which 
the accused will enjoy the full panoply 
of procedural safeguards. For this reason, 
and because such agencies could not 
otherwise practicably pursue their Inves- 
tigative functions, they have not been 
required to follow "adjudicatory proce- 
dures. 

62. I see no constitutionally relevant 
distinction between this State Commission 
and the federal administrative agendea 
that perform investigative funcUons 
designed to discover violations which may 
result in the initiation of criminal pro- 
ceedings. In (1960) 363 US 420. 445-448, 
454-485. 4 L Ed 2d 1307. 1323. 1324. 1328- 
1351, 80 S Ct 1502 the Court expressly 
condoned the denial of "rights such as 
apprisaL confrontation and cross-exami- 
nation” in such "nonadjudicative, fact- 
finding investigations." Id., at 446, 4 U 
Ed 2d at 1323. The Court recognized, 
for example, that the Federal Trade Com- 
mission "could not conduct an efficient 
Investigation if persons being. invesUgat- 
ed were permitted to convert the inve3« 
tigation into a trial. We have fotind no 
authorities suggesting that the rules 
governing Federal Twde Commission in- 
vestigations violate the Constitution, and 
tto is understandable since any person 
investigated by the Federal Trade Com- 
mission will be accorded all the tradi- 
tional judicial safeguards at a subsequent 
adjudicative proceeding. . , Id., at 446, 
4 L Ed 2d at 1324. 

And the Court said of the Securities and 
Exchange Commission; 

"Although the Commission’s Rules mo- 
vlde that parties to adjudicative proceed- 
ings shall be given detailed notice of the 

matters to be determined and a right 

to cross-examine witnesses appearing at 
toe hearing. .... those provisions of the 
Rules are made spedfic^y Inapplicable 


to investigations, . . , ’even though the 
Commission is required to initiate civil' 
or criminal proceedings if an investiga- 
tion discloses violations of law,’ Undoubt- 
edly, the reason for this distinction Is to 
wevent the sterilization of investigations 
by burdening them with trial-like proce- 
dures," Id., at 446 — 448, 4 L Ed 2d at 
S324. (Emphasis (here In * ') added.) 

63. The statutory safeguards afforded 
persons being investigated by the Louisi- 
ana Commission are at least equal to 
those provided by most of these federal 
agencies. See id.. (1960> 363 US 420 at 
454-485, 4 L Ed 2d 1307 at 1328-1351. 

64. The Commission’s functions also 
End clcse analogies in the investigations 
and determinations that take place daily- 
in the offices of state and federal pro 
eecuting attorneys. In both instances, 
the responsible officials proceed by inter- 
rogating persons with knowledge of pos- 
rible violations of the criminal law. If 
the prosecutor believes that an individual 
has committed a crime, he ffles an in- 
formation or seeks a grand jury indict- 
ment, When the Commission reaches a 
similar conclmlon. it turns its intelligence 
over to a prosecutor so that he may ini- 
tiate the formal criminal process. 

65. For obvious reasons. It has not 

been seriously suggested that a "person 
Under Investigation” by a district attor- 
ney has any of the "adjudicative” constl- 
l^tional rights et the investigative stage. (4) 
These rights attach only after formal 
proceedings have been initiated. Nor. of 
course, does one under investigation have 
a conOTtutional right that the investiga- 
tions be conducted in secrecy, or that the 
official keep his plans to prosecute con- 
fidential The decision whether or not to 
disclose these matters rests in the sound 
discretion of the responsible public offi- 
cial. Various factors, such as the fear 
that a suspect will flee or the concern for 
obtaining an unbiased jury when the mat- 
ter comes to may inSi’ia’te In iavor 

of secrecy. On the other hand, an appro- 
priate disclosure of a pending investiga- 
tion may bring forth witnesses and evi- 
dence, and serves a proper andllary func- 
tion in keeping the publi c informed. (5) 

4. Of course, a person called upon to 
participate in the investigation, e. g-. by 
answering questions, may have relevant 
lights at this stage. Cl, e. g., Mancusi v. 
Do Forte, 392 US 364. 20 L Ed 2d 1154, 
88 S Ct 2120 (1968), But appellant does 
not intimate, and the majority does not 
assume, that he has been or be sub- 
poenaed to testify or produce documents. 

5. It is ironic that appellant should 
complain of the open nature of the Com- 
jzds^m’s proceedings. The statutory 
requirement that the Commission ' shall 
base Its finrtinfm pnrf reports only upon 
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66. The Commission does differ from 
the operations of a prosecuting attorney 
in one important respect, however. The 
very formality of the Commission’s in- 
vestigatory process may lend greater 
credibility and a greater anra of official 
sanction to the testimony given before it 
and to its findings. Although in this res- 
pect the Commission is not different from 
the federal agencies discussed above, I 
am not ready to say that the collateral 
consequences of government-sanctioned 
opprobrium may not under some circum- 
stances entitle a person to some right, 
consistent with the Commission’s effi- 
cient performance of its investigatory 
duties, to have his public say in rebuttal. 
However, the Commission’s procedures 
are far from being niggardly in this 
respect. They include not only the right 
to make a personal appearance, but the 
right to submit the statements of others, 
and under some circumstances, to present 
questions to adverse TOtnesses. This is 
far more than is given persons under in- 
vestigation by the federal agencies, and 
certainly serves adequately to neutralize 
and adverse collateral effects of the Com- 
mission’s investigative proceedings. 

67. As I noted above, the very insuh- 
stantiality of appellant’s complaint leaves 
it unclear what the Court holds today. It 
may be that some of my Brethren under- 
stand the complaint to allege that in fact 
the Commission acts primarily as an 
agency of "exposure”, rather than serv- 
ing the ends required by the state statu- 
tes. If so — although I do not believe 
that the complaint can be reasonably 
thus construed — ^the area of disagreement 
between us may be small or non-existent. 

68. Before the Court holds that a pure- 
ly investigatory agency must adopt the 
full roster of adjudicative safeguards, 
however, it would do well to heed care- 
fully its own warning in Hannah, that 
such a requirement "would make_ a 
shambles of the investigation and stifle 
the agency in its gathering of facts”. 
(1960) 363 US 420 at 444, 4 L Ed. 2d 1307 
at 1322. Such a requirement would not 
only incapacitate state criminal investiga- 
tory bodies at a time when their need 
cannot he gainsaid, but would cast a 

evidence and testimony given at public 
hearings,” La Rev Stat S. 23:880.12 (A), 
is plainly designed to protect witnesses 
and persons under investigation from 
what some members of the Court have 
criticized as secret inquisitions or Star 
Chamber proceedings. See In re Groban, 
352 US 330, 337, 1 L Ed 2d 376, 383, 77. 
S Ct 510 (1957) (Mr. Justice Black, dis- 
senting): Anonymous No. 6 v. Baker, 360 
US 287, 298, 3 L Ed 2d 1234. 1241, 79 S 
Ct 1157 (1959) (Mr. Justice Black, dis- 
senting). 


broad shadow of doubt over the propriety 
of long-standing procedures employed by 
many federal agencies — procedures which 
less than a decade ago the Court believed 
to be proper and necessary. 
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t Constitution of India, Article 19 (1) 

(a) — Case from America — State is 
not permitted to forbid or proscribe 
advocacy of use of force or of law viola- 
tion except where such advocac.y is 
directed to incite or produce imminent 
lawless action and is likely to incite or 
produce such action — Whitney v. Cali- 
fornia, (1927) 274 US 357 = 71 L Ed 

1095 = 47 S Ct 641, Overruled — (Con- 
stitution of America, First Amendment 
and Fourteenth Amendment). 

Constitutional guarantees of free 
speech and free press under the First 
and the Fourteenth Amendments do not 
permit a State to forbid or proscribe 
advocacy of the use of force or of law 
violation except where such advocacy is 
directed to inciting or producing im- 
minent lawless action and is likely to 
incite or produce such action. The mere 
abstract teadiing of the moral propriety 
or even moral necessity for a resort to 
force and violence, is not the same as 
preparing a group for violent action and 
steeling it to such action. A statute 
which fails to draw this distinction im- 
permissibly intrudes upon the freedoms 
guaranteed by the First and Fourteenth 
Amendments. It sweeps within its con- 
demnation speech which the American 
Constitution has immunized from Gov- 
ernmental control (Para 6) 


Where a State Criminal Syndicalism 
Act punishes persons who "advocate or 
teach the duty, necessity, or propriety” 
of violence "as a means of accomplishing 
industrial or political reform”: or who 
publish or circulate or display any book 
or paT^r containing such advocacy: or 
who "justify” the commission of violent 
acts "with intent to exemplify, spread _ or 
advocate the propriety of the doctrines 

* Reproduced from 1969-23 L Ed 2d 
430 with kind permission of the puo- 
lishers. 


Reference is gi^n 
Indian Provision for th^ 
Indian Lawyer s. 
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to a parallel 
conyenience of 
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of criminal syndicalism”; or who 
voluntarily assemble" with a croup form- 
ed “to teach or advocate the doctrines 
of criminal syndicalism”, the Act cannot 
be sustained. The statute by its own 
words purports to punish mere advocacy 
and to forbid on pain of criminal punish- 
ment assembly with others merely to 
advocate the described type of action 
such a statute falls within the condemna- 
tion of the First and the Fourteenth 
Amendments. Whitoey v. Califorma, 
(1927) 274 US 357 = 71 L Ed 1095 - 
47 S Ct 641, Overruled, 

(Para 7) 


Cases Referred; ChronoloRieal Paraa 


(1968) 393 US 948 = 21 L Ed 2d 
360 « 89 S Ct 377 a 

(1967) 391 US 367 = 20 L Ed 2d 
672 « 89 S Ct 63. United States 
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(1967) 391 US 308 = 20 L Ed 2d 
603 = 88 S Ct 1601. Food Em- 
ployees V. Lo;;an Plaza 20 

(1967) 339 US 258 = 19 L Ed 2d 
503 = 88 S Ct 419, United States 
V. Robel 6 

(1967) 385 US 589 - 17 L Ed 2d 
629 - 87 S Ct 675, Keyishian v. 

Board of Regents 6 

(1966) 385 US 116 - 17 L Ed 2d 
235 - 87 S Ct 339, Bond v. Floyd 6 
(1966) 384 US 11-16 L Ed 2d 
321 - 86 S Ct 1238. nibrandt 
V. Russell 6 

(1964) 379 US SS9 - 13 L Ed 2d 
487 - 85 S Ct 476, Cox v. 
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(1964) 378 US 500 - 12 L Ed 2d 
992 - 84 S Ct 1659, Aptheker 
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(1964) 377 US 360 = 12 L Ed 2d 
377 = 84 S Ct 1316, Baggett v. 

Bullitt 6 

(1963) 377 US 58 = 12 L Ed 2d 
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09611 367 US 290 = fi L Ed 2d 
836 = 81 S Ct 1517, Noto v. 

United States 6. 21 
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782 = 81 S Ct 1469. Scales v. 
United States 21 
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1115 = 79 S Ct 1081. Barenblatt 
v. United States 21 

(1957) 357 US 513 = 2 L Ed 2d 
1460 = 78 S Ct 1332, Speiser V. 
Randall 35 

(1957) 354 US 298 = 1 U Ed 2d 
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v. United States 6 , 21 

(1951) 341 US 494 = 95 L Ed 1137 - 
71 S Ct 857, Dennis v. United 
States 6. 9. 19, 20 

(1949) 339 US 460 = 94 L Ed 985 
- . 70 S Ct 718. Hughes v. 
Superior Court 30 


(1948) 336 US 490 = S3 L Ed 834 
69 S Ct 684, Giboney v. Em- 
pire Storage Co, 30 

(1943) 322 US C80 = 88 L Ed 1534 

— 64 S Ct 1233, Hartzel v. 
United States 

(1941) 315 US 769 = 86 L Ed 1178 

— 62 S Ct 816, Bakery Drivers 

Local v. Wohl 30 

(1941) 314 US 252 = 86 L Ed 192 
62 S Ct 190, Bridges v. Cali- 
lomia 19 

0937) 301 US 242 = 81 L Ed 1066 

— 57 S Ct 732, Herndon v, 

Lowry 6. 19 

(1937) 299 US 353 = 81 L Ed 278 
=» 57 S Ct 255, De Jonge v. 

Oregon 6 

(1931) 283 US 359 - 75 L Ed 1117 
=■ 51 S Ct 532, Stromberg v. 
California 6 

(1927) 274 US 380 = 71 L Ed 1103 
=■47 S Ct 655. Cf. Fiske v. 
Kansas 6 

(1927) 274 US 357 - 71 L Ed 1095 
=■ 47 S Ct 641, Whitney v. 
California 6. 17 

(1919) 252 US 239 - 64 L Ed 542 

— 40 S Ct 205. Pierce v. United 

States 15, 16 

(1919) 251 US 466 - 64 L Ed SCO - 
40 S Ct 259. Schaeffer v. United 
States 15 

(1918) 250 US 616 - 63 L Ed 1173 

— 40 S Ct 17. Abrams v. United 

States ' 14 

(1918) 249 US 204 - 63 L Ed 561 

— 39 S Ct 249, Frohwetk v. 

United States 12 

(1918) 249 US 211 = 63 L Ed 566 
»• 39 S Ct 252, Debs v. United 
States 13 

(1918) 249 US 47 = 63 L Ed 470 
=• 39 S Ct 247, Schenck v. 

United States 11 
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Alien Brown, for Appellant; Leonard 
Xlrsctmer. lor Appellee IResponSentl. 

SUMMARY 

The defendant, a leader of a Ku Klux 
Klan group, spoke at a KJan rally at 
which a large wooden cross was burned 
and some of the other persoru present 
were carrying firearms. His remarks 
Included such statements as: "Bury the 
niggers", "the ruggers should be returned 
to Africa", and "send the Jews back to 
Israel”. In an Ohio State Court he 
convicted, under Ohio’s criminal synm- 
cahsTO statute, both for advocating ,the 
duty, necessity, or proprieW of crin^ 
sabotage, violence, or unlawful methods 
of terrorism as a means of accomplish^ 
industrial or political reform, and for 
voluntarily assembling with any sode^. 
group, or assemblage of persons formed 
to teach or advocate the doctrines of 
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criminal syndicalism. Although he 
challenged the constitutionality of the 
criminal syndicalism statute under the 
First and Fourteenth Amendments to 
the Federal Constitution, the inter- 
mediate appellate Court of Ohio affirmed 
his conviction without opinion, and the 
Supreme Court of Ohio disniissed his 
appeal on the ground that no substantial 
constitutional question was presented. 

On appeal, the United States Supreme 
Court reversed. In a per curiam opinion, 
expressing the unanimous views of the 
Court and ovemaling 'W’hitney v. Cali- 
fornia, (1927) 274 US 357, 71 L Ed 1095, 
47 S Ct 641, it was held that the consti- 
tutional guaranties of free speech and 
free press did not permit a State to for- 
bid or proscribe advocacy of the use of 
force or of law violation, except -where 
such advocacy was directed to inciting or 
producing imminent lawless action and 
was likely to incite or produce such 
action, and that since the Ohio criminal 
syndicalism statute, by its o-wn words 
and as applied, purported to punish mere 
advocacy and to forbid, on pain of 
criminal punishment, assembly -with 
others merely to advocate the described 
type of action, the statute violated the 
First and Fourteenth Amendments. 

BLACK AND DOUGLAS, JJ.: each 
concurring separately, joined the Court’s 
opinion, but expressed disagreement with 
the "clear and present danger” tert 
which had been applied in an earlier deci- 
sion cited by the Court. 

OPINION OF THE COURT i . 

Per Curiam. 

The appellant, a leader of a Ku KIux 
Klan group, was convicted under the 
Ohio Criminal Syndicalism statute of 
"advocat[ing] the duty, neces- 

sity, or propriety of crime, sabotage, 
violence, or imlawful methods _ of 
terrorism as a means of accomplishing 
industrial or political refonn”_ and of 
"voluntarily assembling] -with any 
societj', group or assemblage of persons 
formed to teach or advocate the doctrin- 
es of criminal syndicalism”. Ohio Rev 
Code S. 2923.13. He was fined 51,000 
and sentenced to one to 10 years' impri- 
sonment. The appellant challenged the 
constitutionality of the criming syndi- 
calism statute imder the First and 
Fourteenth Amendments to the United 
States Constitution, but the intermediate 
appellate Court of Ohio affirmed his 
con-viction without opinion. The Supreme 
Court of Oliio disniissed his appeal, sua 
sponte, "for the reason that no substan- 
tial constitutional question exists herein”. 
It did not file an opinion or explain ite 
conclusions. Appeal was taken to this 
Court, and W’e noted probable jurisdic- 
tion. (1968) 393 US 948. 21 L Ed 2d 360, 
89 S Ct 377. We reverse. 


_ 2. _The record sho-ws -that a man, 
identified at trial as the appellant, tele- 
phoned an annoimcer-reporter on the 
staff of a Cmcirmati tele-vision station 
and in-vited him to come to a Ku Klux 
Klan "rally” to be held at a farm in 
Hamilton County. With the co-operation 
of the organizers, the reporter and a 
cameraman attended the meeting and 
filmed the events. Portions of the filmg 
were later broadcast on the local station 
and on a national network. 

3. The prosecution’s case rested on 
^the films and on testimony identifying 

the appellant as the person who com- 
municated with the reporter and who 
spoke at the raUy. The State also intro- 
duced into e-vidence several articles ap- 
pearing in the film, including a pistol, 
a riffe, a shotgun, ammunition, a Bible, 
and a red hood worn by the speaker in 
the films. 

4. One film showed 12 hooded figures, 
some of whom carried firearms. They 
were gathered aroimd a large wooden 
cross, which they burned. No one was 
present other than the participants and 
the newsmen who made the film. Most 
of the words uttered during the scene 
were incomprehensible when the film 
was projected, but scattered phrases 
could be understood that were derogatory 
of Negroes and, in one instance, of Jews.(l) 
Another scene on the same film showed 
the appellant, in Klan regalia, making a 
speech. The speech, in full, was as 
follows: 

"This is an organizers’ meeting. We 
have had quite a few members here 
today which are — ^we have hundreds, 
hundreds of members throughout the 
State of Ohio. I can quote from a news- 
paper clipping from the Columbus Ohio 
Dispatch, five weeks ago Sunday morning. 
The raan has more members in the 
State of Ohio than does any other 
organization. We’re not a revengent 
organiz ation, but if our President, our 

1. The significant phrases that could be 
understood were: 

"How far is the nigger going to — 
yeah” _ 

"This is what we are gomg to do to 
the niggers” 

"A dirty nigger” 

"Send -the Jews back to Israel” 

"Let give them back to the dark gar- 
den” 

"Save America” 

"Let’s go back to ' constitutional better-? 
ment” 

"Bury the niggers” 

’We intend to do our part 
"Give us our state rights” 

"Freedom for the whites” 

' "Nigger vdll have to fight for every 
Inch he gets from now on”. 



A.I.R. 


48 U. S. S. C. [Prs. 4-7l Clarence v. State of Ohio 


Congress, our Supreme Court, continues 
to suppress the white, Caucasian race. 
It’s possible that there might have to be 
some revengence taken. 

"We are marching on Congress July 
the Fourth, four hundred thousand 
strong. From there we are dividing into 
two groups, one group to march on St. 
Augustine, Florida, the other group to 
march into Mississippi Thank you”. 

5. The second film showed six hooded 
figures one of whom, later identified as 
the appellant, repeated a speech very 
similar to that recorded on the first film. 
The reference to the possibility ol 
"revengence" was omitted, and one sen- 
tence was added: "Personally, I believe 
the nigger shoifid be returned to Africa, 
the Jew returned to Israel". Though 
some of the figures in the film carrl^ 
weapons, the speaker did not. 


6. The Ohio Criminal Syndicalism 
Statute was enacted in 1919. From 1917 
to 1920. identical or quite similar laws 
were adopted by 20 States and two 
territories. E. Dowell. A HUtoi^ of 
Criminal Syndicalism Legislation in the 
United States 21 (1939). In 1927, this 
Court sustained the constitutionality ol 
California's Criminal Syndicalism Act. 
Cal Penal Code Ss. 11400-11402. the text 
of which Is quite similar to that of the 
laws of Ohio. Whitney v. California, 
(1927) 274 US 357. 71 L Ed 1095, 47 S Ct 
641. The Court upheld the statute on 
the ground that, without more, "advoca- 
ting" violent means to eftect political and 
economic change involves such danger 
to the security of the State that the State 
may outlaw it. Cf. Fiske v. Kansas, 
(1927) 274 US 380. 71 L Ed 1103. 47 S Ct 
655. But Whitney has been thoroughly 
discredited by later decisions. See 
Dennis v. United States, (1951) 341 US 
494, at 507, 95 L Ed 1137, at 1151. 71 S Ct 
857. These later decisions have fashion- 
ed the principle that the constitutional 
iguarantees of free speech and free press 
Ido not permit a State to forbid or pro- 
Iscribe advocacy of the use of force or 
[of law violation except where such advo- 
jcacy is directed to inciting or produc- 
jing imminent lawless action and Is likely 
Ito incite or produce such action.(2) As 


2. It was on the theory that the Smith 
Act. 54 Stat 670. 18 USC § 2385, em- 
bodied such a principle and that it had 
been applied only in conformity with it 
that this Court sustained the Act’s con- 
stitutionality. Dennis v. United States, 
341 US 494. 95 L Ed 1137, 71 S Ct 857 
(1951) That this was the basis for 
Dennis was emphasized In Yates v. 
United States. 354 US 298, 320-324. 1 L 
Ed 2d 1356. 1375-1378. 77 S Ct 1064 
(1957), in which the Court overturned 
convictions for advocacy of the for^le 


we said in Noto v. United States. (1961) 
367 US 290. 297-298, 6 L Ed 2d 836, 841. 

81 S Ct 1517, "the mere abstract teaching 
, , . . of the moral propriety or even 
moral necessity for a resort to force and 
violence, is not the same as preparing a 
group for violent action and steeling it 
to such action”. See also Herndon v. 
Lowry. (1937) SOI US 242. 259-261. 81 L 
Ed 1066, 1075. 1076, 51 S Ct 732; Bond 
v. Floyd. (1066) 385 US 116, 134, 17 L Ed ' 
2d 235. 246. 87 S Ct 339. A statute which 
fails to draw this distinction impermis- 
sibly intrudes upon the freedoms guaran- 
teed by the First and Fourteenth 
Amendments. It sweeps within its con- 
demnation speech which our Constitu- 
tion has immunized from Govemmental| 
control. Cf. Yates v. United States, 
(1957) 354 US 298. 1 L Ed 2d 1356, 77 

S Ct 1064; De Jonge v. Oregon. (1937) 299 
US 353, 81 L Ed 278. 57 S Ct 255; 
Stromberg v. California (1931) 283 US 
359. 75 L Ed 1117, 51 S Ct 532. See also 
United States v. Robel. (1967) 389 US 
258. 19 L Ed 2d 608. 88 S Ct 419: Keyi- 
shian V. Board of Regents, (1967) 385 US 
589. 17 L Ed 2d 629. 87 S Ct 675; Elf- 
brandt v. Russell (1066) 384 US 11. 16 
L Ed 2d 321, 86 S Ct 1238; Aptheker v. 
Secretary of State (1904) 378 US 500. 12 , 

L Ed 2d 992. 84 S Ct 1659; Baggett v. 
Bullitt, (1964) 377 US 360, 12 L Ed 2d / 
377. 84 S Ct 1316. 


7 . Measured by this test. Ohio's Cri- 
minal Syndicalism Act cannot be sustain- 
ed. The Act punishes persons who. 
"advocate or teach the duty. neces-sUy, or 
propriety” of violence "as a means of| 
accomplishing industrial or political 
form”; or who publish or circulate 
display any book or paper containing! 
such advocacy; or who "justify” the 
commission of violent acts "with intent 
to exemplify, spread or advocate the 
propriety of the doctrines of criminal| 
syndicalism"; or who . voluntari- 

ly assemble with a group formed "to 
teach or advocate the doctrines of cri- 
minal syndicalism”. Neither the indict- 
ment nor the trial judge’s instructions to 
the jury in any way refined the statute’s 
bald definition of the crime in terms of 
mere advocacy not distinguished from 
incitement to imminent lawless action.(3)j 


overthrow of the Government under the 
Smith Act, because the trial Judge’s 
Instructions had allowed conviction for 
mere advocacy, unrelated to its tendency 
to produce forcible action. 

3. The first count of the indictment 
charged that appellant "did unlawfully 
hy word of mouth advocate the necessity, 
or propriety of crime, violence, or unlaw- 
frf methods of terrorism as a means of 

accomplishing political reform 

The second count charged that appellant 
"did unlawfully voluntarily assemble 
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equate safeguard, even though it be by 
prescribing naerely the conditions and 
guidelines in conformity with which the 
power to terminate has to be exercised. 

38. We have come a long way from the 
age when the tenure of a Government ser- 
vant rested entirely at the pleasure of the 
sovereign. The doctrine of absolute power 
in the sovereign which then held away 
(sway?) has now lost its validi^. Increas- 
ingly; down the years, expression has been 
given to the need to assure the Govern- 
ment servant in his secmrity of service. 
In AIR 1964; SC 1585 the Supreme Court 
observed: — 

"It is hardly necessary to emphasise 
that for the efficient administration of the 
State it is absolutely essential that perma- 
nent public servant should enjoy a sense 
of secmity of tenure.” 

39. I have pointed out earlier that it 
is possible, upon the language of para- 
graph (1) of the proviso, to terminate the 
service of a Government servant under the 
clause at any point of time after the age 
of 55 years. That power hovers over him 
constantly, and inasmuch as it is not con- 
fined to groimds which appear from the 
Rule nor does its exercise require the dis- 
closure of any reasons, its impact in un- 
dermining the sense of security and cer- 
tainty of tenure, to which the Supreme 
Court has adverted, assumes vital signi- 
ficance. 

40. I shall now turn to the cases cited 
before us. 

41. In AIR 1954 SC 369 the question 
before the Supreme Court was whether 
the compulsory retirement of a Govern- 
ment servant amounted to his removal or 
dismissal so as to entitle him to the pro- 
tection of Art. 311 (2) of the Constitution. 
The provision under consideration was 
Note 1 to Art. 465-A of the Civil Service 
Regulations. The Supreme Court did not 
consider the question whether the provi- 
sion was contrary to Arts. 14 and 16 of 
the Constitution. Besides, the Note speci- 
fically provided that the right of the Gov- 
ernment to retire ah officer prematurely 
could not be exercised except when it was 
in the public interest to dispense with 
the further services of the officer. 

42. The next case is AIR 1957_ SC 892. 
There, the provision under consideration 
was R. 165-A of the Bombay Civil Ser- 
vices Rules, . as adopted by the State of 
Saurashtra. which, after reciting that the 
Government retained an absolute right to 
retire any Government servant after he 
had completed 25 years qualifying service 
or 50 years of age declared that the right 
would not be exercised except when “it is 
in the public interest to dispense with the 
ftirther services of a Government servmt 
such as on account of inefficiency or dis- 
honesty.” The question before the Supreme 
Court was whether action under the rule 
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^ounted to casting a stigma upon the 
Govenunent servant and Art. 311 (2) was 
attracted. No question as to the validity 
of the Rule in relation to Arts. 14 and 16 
was raised. 

43. Reliance has been placed before us 
upon the following observations of the 
Supreme Court: — 

"When the Government decides to 
retire a servant before the age of superan- 
nuation it does so for some good reason, 
and that, in general, would be misconduct 
or inefficiency.” 

The observation takes meamng according 
to the context in which it was made. The 
argument for the petitioner in that case 
was that R. 165-A of the Bombay Civil 
Services Rules specifically stated that a 
Govt, servant may be removed from ser- 
vice or required to retire from it on ac- 
count of inefficiency or dishonesty. That, 
urged the petitioner, would bring the 
case within Art. 311 (2). It was contended 
that the decision of the Supreme Court in 
Shyam Lai, AIR 1954 SC 369 (supra) 
holding that an order retiring a Govern- 
ment servant under Note 1 of Art. 465-A 
of the Civil Service Regulations would not 
attract Art. 311 (2), was distinguishable. 
Repelling the contention, the Supreme 
Court pointed out that although, unlike 
Note 1 of Art. 465-A, R. 165-A expressly 
stated that the power to retire a Govern- 
ment servant would not be exercised 
except on grounds of inefficiency or dis- 
honesty, an order under E. 165-A could 
not be held to be one of dismissal or re- 
moval as it did not entail forfeiture of the 
proportionate pension due for past ser- 
vices. The Supreme Court proceeded to 
say: — 

"Indeed, in Shyam Lai’s case, AIR 1954 
SC 369 the Government did give to the 
officer concerned, notice of charges of 
misconduct and inefficiency and called for 
his explanation, though a formal enquiry 
was not held. In providing that no action 
would be taken except in case of miscon- 
duct or inefficiency Rule 165-A only made 
explicit what was implicit in Note 1 of 
Article 465-A”. 

These observations were made entirely 
for the purpose of determining whether 
Article 311 (2) came into play. It is not 
possible to speculate what the Supreme 
Court would have held in case the ques- 
tion was whether Note 1 of Article 465-A 
violated Articles 14 and 16 of the Consti- 
tution- 

44. Apart from this, it is worthy of 
note that the provision considered in 
Shyam Lai, AIR 1954 SC 369 (Supra), re- 
produced in full as set out by the Supreme 
Court in that case, reads as follows: — 

"Note I — Government retains an ab- 
solute right to retire any officer after he 
has completed 25 years qualifying service 
without giving any reasons, and no claim 
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to spedal compensation on this account 
will be entertained. 'This right wUl iwt 
be exercised except when it is in tee 
public interest to dispense wite tee fa- 
ther services oI an cfBcer*." (Emphads 
(here to ' 1 mine.] 

45. The power conferred b7 Note I of 
Art. 465-A was circumscribed by the toto- 
tation that the right to retire could not be 
exercised except to the public interest 

46. The respondents relied upon Gopal 
Narain, AIR 1964 SC 370 (Supra), to that 
case it was clearly found that the power 
in the Munidpal Board to select a part 
of tee municipality for levying a tax was 
controlled by the purpose intended to 
be achieved by the statute itself, and the 
Supreme Court referred to several cona- 
derations clearly indicating tee objects 
confining the exercise of the power. 

47. In Shivcharan v. State of Mysore. 
AIR 1965 SC 2S0 the provision entitled the 
Government to retire a Government ser- 
vant at any time after he had completed 
25 years of qualifying service or on attain- 
ing 50 years of age "if such retirement 
was considered necessary to the public 
interest” The guideline was laid down 
by the provision itself and distinguishes 
the case from those before us. 

48. We have also been referred to cer- 
tain observations of tee Supreme Court 
in AIR 1965 SC 1567: 

"Now it cannot be lUTjed that if Govern- 
ment deddes to retain the services of 
some public servants after the age of 
retirement it must retrin every public 
servatit for the same length of time. The 
retention of public servants after the 
period of retirement depends upon their 
efficiency and the exigencies of public ser- 
vice. and in the present case the difference 
to the period of retention has arisen on 
account of exigendes of public service.” ' 
These observations were made while 
upholding the validity of the Rules sp^- 
fving the different ages on attaining which 
different categories of servants would re- 
tire. The exercise of the power to retire 
was controlled by the rule itself, 

49. Reference was also made to AIR 
I960 SC 1305. The question conridered 
there was whether the compulsory reUre- 
ment of a Government servant for 
'•administrative reasons” amounted 
to removal within the meaning 
of Art. 311 (2) of the Constitution, and the 
Court held that the retirement would 
amount to such removaL 

50. In Moti Ram v. N. E. Frontier Bly., 
AIR 1964 SC 600 the question was whether 
R. 148 (3) 'of Volume 1 of the todlsn 
Establishment Code contravened Art. 14 of 
the Constitution. 'The rule provided for 
the termination of sei^ce of certain rail- 
way servants, and did not mention 
grounds upon which the termination could 
be effected. Galendragadkar, J., who ex- 
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pressed the majority view of tee Court 
noted the contention but spedfically 
declined to express any opinion on It 

51. It is also necessary to refer to AIR 
1068 Punj 189. The learned Judges noted 
what was stated to Shridhar.Prasad Nigam, 
1966 All LJ 153 “ (AIR 1966 All 560) 
(Supra), but apart from this, proceeded 
upon considerations which were not Iden- 
tical with those placed by the petitioners , 
before us, 

52. Finally, the respondents have also 
referred to AIR 1957 SC 397- An order 
made by the Board of Revenue transfer- 
ring a case tmder Section 5 (7-A) of tee 
Indian Income-tax Act. 1922 was challeng- 
ed before the Supreme Court That was 
a case where no substantial right of the 
subject was involved and there was no 
denial of equri rights. As the Supreme 
Court pointrf out- 
fit is iurteer to be noted teat tee in- 
fringement of Such a right by the order of 
transfer under Section 5 (7-A) of the Act 
Js not a material infringement It is only 
a deviation of a minor tearacter from the 
general standard and does not necessarily 
involve a denial of equal tights for the 
simple reason that even after such trans- 
fer the case is dealt with under the normal 
procedure which is prescribed to the Act 
The production and investigation of the/ 
books of account, the enquiries to be made 
by the tocome-tox Officer and the whole 
of tee procedure as to assessment toclud- 
Inc the further appeals after the assess- 
ment is made by the Income-tax Officer 
are the same to a transfer case as to others 
white remain with the Income-tax Officer 
of the area in which the other assessees 
reside or carry on burinesa. There is thus 

. no differential treatment and no scope for 
.the argument that the particular assessee 
Is discriminated against with reference to 
others similarly situated.” 

53. In conclusion. I think It right to 
rwtot out that a nile conferring discre- 
tionary power upon an authoii^ white 
affects tee rights of a dtizen muri edways 
be carefully formulated. This is espedally 
60 when the Rule of Law extends its 
mantle of protection wherever the power 
of the State impinges upon the right of tee 
individual On this, it Is necessary to 
recall what the Supreme Court said to 
Jaisinghani v. Union of India, AIR 1967 
SC 1427: 

"... .It Is Important to emphasise 

that the absence of arbitrary power (s the 
first essential of the rule of law upon 
which a whole constitutional system Is 
based. In a system governed by the rule 
of law, discretion, when conferred upon 
executive authorities, must be confined 
within clearly defined limits. The rule ©f 
law from this point of view means that 
decisions should be made by the applica- 
tion of known prindples and rules and. to 
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general, such decisions should be predict- 
able and the dt^en should know where 
he_ is. If a decision is taken without any 
principle or without any rule it is unpre- 
dictable and such a decision is the 
antithesis of a decision taken in accordance 
with the rule of law (See Dicey — "Law 
of the Constitution” — Tenth Edn., Intro- 
ductioii cx). "Law has reached ite finest 
moment”, stated Douglas, J. in United 
States V. Wunderlich, (1951) 342 US 98, 
"when it .has freed man from the un- 
limited discretion of some ruler. 

where discretion is absolute, man has 
always suffered," It is in this sense that 
the rule of law may be said to be the 
sworn enemy of caprice. "Discretion”, as 
Lord Mansfield stated it in classic terms 
Sn the case of John Wilkes, (1770) 4 Burr 
2528 at p. 2539 "means sound discretion 
guided by law. It must be governed by 
rale, not by humour; it must not be arbi- 
trary, vague, and fancifuL” 

54. Upon the considerations to which I 
have adverted, I find myself unable to 
agree with the conclusion expressed in 
Shridhar Prasad Nigam, 1966 All LJ 153= 
(AIR 1966 All 560) (Supra) that paragraph 
(1) of the. proviso to Fundamental R. 56 (a) 
does not violate Ait. 14 of the Constitu- 
tion. In my judgment, it does. 

55. Accordingly, I answer the two 
Questions referred in Civil Misc. Writ 
Petitions Nos, 1254, 3958, 4033, 4394 and 
4400 of 1968 as follows: — 

(1) Under CL (a) of Fundamental R. 56 
the age of compulso^ retirement is 
58 years. 

(2) Paragraph (1) of the prov^o to 
Cl. (a) of Fundamental R. 56 
violates Arts. 14 and 16 of the Con- 
stitution, 

56. In respect of Special Appeals Nos, 
307 and 320 of 1968, the entire case has 
been referred for decision. While the only 
questions raised in those appeals before 
us are the two questions referred in the 
writ petitions mentioned above, and should 
be answered accordingly, the facts disclose 
that the appellant in Special Appeal No. 
307 of 1968 would have ordinarily retired 
on January 1, 1969 and the appellant in 
Special Appeal No. 320 of 1968 would have 
ordinarily retired on January 11, 1969 
even if the impugned orders terminating 
their services prematurely had not been 
passed. Even if the impugned orders are 
held to be invalid in the two appeals, the 
period during which the ^respective ap- 
pellants would have ordinarily served has 
already expired. In the circumstances, 
both the appeals are in^ctuous and are 
accordingly dismissed, except that ffie 
order of the learned single Judge decreeing 
costs against the appellants is substituted 
by an order directing the parties to bear 
their own costs throughout. 

57. BY THE COURT— In view of the 
majority opinion we answer the two ques- 


tions referred to us in Civil Miscellaneous 
Writ Petitions Nos. 1254, 3958, 4033, 4394 
and 4400 of 1968 as under: — 

(1) Under CL (a) of Fundamental R. 56 
the age of compulsory retirement Is 
58 years. 

(2) Paragraph (1) of the proviso to 
CL (a) of Fundamental Ride 56 
violates Arts. 14 and 16 of the Con- 
stitution. 

Special Appeals Nos. 307 and 320 of 1968 
are dismissed but the parties are directed 
to bear their own costs. 

Order accordingly. 
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Bhondoo and others. Appellants v. 
Udatoo, Respondent 

Second Appeal No. 2741 of 1967, D/- 
16-1-1970, against Judgment of Civil and 
S. J., TehrL D/- 20-7-1967. 

(A) Easements Act (1882), S. 1 — ^Appli- 
cability — Act not applicable to certain 
area — Still principles incorporated in 
the provisions of the Act can be applied. 
AIR 1962 Punj 299, Rel. on. (Para 5) 

(B) Civil P. C, (1908), O. 41. R. 33, 
O. 7, R. 7 — Trial Conrt can mould relief 
and grant decree as required b.v merits of 
case — Appellate Court has the same 
powers. 

The appellate Court has as wide a juris- 
diction as the trial Court in granting 
relief and it is now settled law that when 
disposing of a suit the trial Court has 
power to mould the relief and to grant 
such appropriate decree as it called for by 
the merits of the case. Though the plain- 
tiff merely prayed for a prohibitory in- 
junction the appellate Court could grant 
a mandatory injunction instead. 

Under Order 41. Rule 33 the aprrellate 
Court has power to pass any decree which 
ought to have been passed or made as the 
case may require and this power may be 
exercised by the court in favour of all or 
any of the respondents, although such 
respondents may not have filed any ap- 
peal or objection. (Para 6) 

Cases Referred: Chronolojfical Paras 
(1962) AIR 1962 Punj 299 (V 49)= 

ILR (1962) 2 Punj 255, Nuniamal 

V. Mahadeo B 

S. N. DoyaL for Appellanfs. 

JUDGMENT: — This is a defendant's 
appeal arising out of a suit for an in- 
junction. 

2. The suif was brought on the aHe- 
gation that the plaintiff had been taldng 
water to bis field through a Gopl which 
passed through two plots belonging to the 
defendants, that the defendants had de- 

CN/CN/A964/70/DHZ/A’ 



A.I.R. 


308 AH. tPra, l-8l Bhondoo ’ 

moUshed a portion of the Gool and thus 
stoop^ the water flowng to the pljun- 
tifFs fields. The plaintiff prayed for a 
permanent injunction restraining the 
defendants from interfering with his tak- 
ing water to Hs field through the said 
GooL 

3. The suit was contested on the 
ground that no Gool at all passed through 
the said plots and there was no right in 
the plaintiff to receive water passing 
through the defendants’ fields. 

4. The suit was decreed by the trial 
Court and a perpetual Injunction was 
granted in the terms prayed for by the 
plain tiff. The defendants appealed, ,The 
learned Civil & Sessions Judge modified 
the decree of the trial Court In so far 
that a mandatory injunction was granted 
directing the defendants to restore the 
Gool in Quezon to its origin^ condition 
as marked in the map forming part of 
the decree. 

5. Learned counsel for the defcndants- 
appellants points out that the matter 
arises in the district of Tehri GarhwaL 
that the district originally formed the 
State of Tehri Garhwal which merged in 

1949 in the United Provinces, and urges 
that there is no law applying the Indian 
Easements Act, 1882 to that area. He 
has referred to the provisions of the 
Merged States (Laws) Act, 1949 to ehow 
that the Indian Easements Act, 1882 b not 
one of the Acts metnioned in the sdre- 
dule to that Act Reference has also 
been made to Section 3(2) of the U.P. 
Merged States (Application of Laws! Act, 

1950 and it b pointed out that In the ab- 
sence of the Notification contemplated by 
Section 3(3) the Indian Easements Act, 
even if referred to by Section 3(2). can- 
not be said to have been extended to that 
area. 

Learned counsel for the plaintiff-res- 
pondent concedes that the Indian Eas^ 
ments Act does not apply as such to the 
district of Tehri Carhwal. But he relies 
upon the pri-ndples Incorporate In the 
provisions of that Act It does appear 
that in respect of areas where the IntUan 
Easements Act in terms does not apply, 
the Courts in thb country have appUe 
the principles incorporated there. It b 
not necessary to set out the several ded- 
eions of the Courts in that regard- It 
seems to me sulSdent to refer to what 
was said by Tek Chand, J. in Huxua Mai 
V. Mahadev, AIR 1962 299; 

"there b an imposing array of authority 
for the view that in those parts of the 
cormtry where Indian Easements Act b 
not in operation, there b no reason why 
the prindples underlying the provirions 
of the Indian Act. should not be followed 
in so far as they embody the rules of 
eouity. justice and good consdence; 
Where the provirions of the Act coindde 
with the eduitable pnndples. the Indian 
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Easements Act will equally serve as a 
«afA guide and as the measure and stand- 
ard of such prindples ’’ 

I respectfully agree with those observa- 
tions. In the drcumstances. I have no 
hesttation. in holding that the courts be- 
low were plainly right in recognising a 
right in the plaintiff-respondent to flow 
water through the Gool passing through 
the defendants-appellants' fields for the 
purpose of irrigating bb own fields. 

6. The next corvtention of learned 
counsel for the defendants-appellants b 
that the plaintiff-respondent had merely 
prayed for a prohibitory injunction and 
the lower appellate Court should not have 
granted a mandatory injunction instead. 
It cannot be disputed that the appellate 
Court had as wide a jurisdiction as the 
trial Court in granting relief, and it b 
now settled law that when diwsing of a 
suit the trial Court has power to mould 
the relief and to grant such appropriate 
decree as b called for by the merib of 
the case. It b pointed out that haviivg 
regard to the terms of the trial Ckiurt 
decree, it was for the plaintiff-respondent 
to have appealed and to have claimed a 
mandatory iniunction, and In the absence 
of such appeaL it is said, the lower ap- 
peUate Court should not have granted 
the decree which It did. Now. Order 41, 
Rule 33 of the Code of Civil Procedure 
clearly declares that the appellate Court 
shall have power to pass any decree 
which ought to have been passed or made 
as the case may require and thb power 
may be exerds^ bv the Court in bvour 
of all or any of the respondents, although 
such respondente may not have filed any 
appeal or objection. It seems to me that 
what the lower appellate Court did cannot 
be said to have exceeded the power con- 
ferred upon it by Order 41, Rule 33. 

7. The last contention of learned 

counsel lor the defendants-appellants U 
that the terms of the decree made by the 
lower appellate Court are vague and 
conscquenllv effect cannot be given to 
the decree. The lower appellate • Court 
hM decreed a mandatory injunction 
directing the defendanb to "restore the 
Gool in Question to ib original conation 
as marked in the map 7C Ex. I forming 
part of the decree The map refer- 

red to here is the settlement map, as b 
clear from the observations contained in 
the Judgment ol the lower appellate 
Court. It is. therefore, apparent that in 
complying with the decree the defendants 
must proceed according to the position of 
the Gool as shown In the settlement map. 
No question of vagueness can then arise. 

8. The appeal falb arid b dismissed. 
In the drcumstances, there b no order as 
to costs. 

Appeal dbmissecL 
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FULL BENCH 

GYANENDHA KUMAE, J. S. TRIVEDI 
AND T, P. MUKERJEE, JJ. 

Jagaimath Prasad and others, Appel- 
lants V. Smt. Chandrawati and another. 
Respondents. 

^.Second Appeal No, 1379 of 1963, D/- 

23-9-1969. 

(A) Houses and Rents — U.P. (Tempo- 
rary) Control of Rent and Eviction Act 
(3 of 1947), S. 3 — Payment of arrears of 
rent — Modes of — Decree against tenant 
for arrears of rent — Service of notice 
under S, 3 by landlord — Deposit of de- 
cretal amount in Court under O. 21, R. 1, 
Civil P. C. — Amounts to payment to 
landlord. 

One of the modes of payment of the 
decretal amount to the decree-holder is 
by depositing it in Court. The additional 
requirement of Section 3 of the U, P. 
(Temp.) Control of Rent and Eviction 
Act is that the amount should be paid 
within a month of the service of notice 
of demand, if the tenant wants to escape 
the penalty, of ejectment. However, no 
mode of payment is prescribed in Sec. 3 
or any other section of the Act. Section 3 
only says that payment of arrears should 
be made to the landlord. Hence if the 
landlord also happens to he the decree- 
holder of the amoimt of rent, the same 
can be paid by deposit of the decretal 
amotmt in Corirt, which will amount to 
payment to the landlord. Thus the depo- 
sit imder Order X^, Rule 1, C. P. C. 
does amount to payment of arrears to the 
landlord, within the meaning of Sec- 
tion 3 of the Act. (Paras 3. 15 and 25) 

(B) Ciwl P. C. (1908), Ss. 146, 100-101 
— Decree for arrears of rent, mesne pro- 
fits and ejectment — Death of tenant 
thereafter — Competency of his. heirs to 
file appeal — Decree, whether c^ be set 
aside in its entirety — Houses and Rents 
— : U.P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3. 

A landlord holding a decree for certain 
amount of rent served a notice under 
S. 3 for payment of the decretal amoimt. 
The tenant deposited the amount in Court 
under O. 21. R. 1, C.P.C. within one 
month of service of notice. The landlord, 
however, filed a suit against tenant _ for 
arrears of rent, mesne profits and eject- 
ment on ground that decretal ^ount was 
not paid to him. Suit was dismissed by 
the trial Court but decreed in first appel- 
late Court. Due to death of tenant after 
passing of decree, his heirs filed second 
appeal challenging the decree. 

Held (i) (Per FuU Bench) that as the 
appellants were the heirs of the deceased 
tenant and we re bound for the payment 
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of money decree to the extent of the as- 
sets of the deceased received by them, 
they were competent to file the second 
appeal. (Paras 2, 16) 

(ii) Per Majority (J. S. Trivedi, J. Con- 
tra)_ that the decretal amount already 
having been deposited in Court, there was 
no cause of action for filing the suit and 
hence the decree was liable to be set aside 
in its entirety. (Paras 3, 4, 9, 22) 

Per Gyanendra Kumar, J.: 

Once it is held that the heirs of the de- 
ceased tenant were liable for the money 
part of the decree and that the suit was 
not maintainable for want of cause of ac- 
tion, there could be no question of main- 
taining the. decree for ejectment for such 
a decree did not exist in the eye of law. 
There could not also be any question of 
such a decree exhausting itself on account 
of the death of tenant for before it could 
exhaust itself, it must have had a legal 
existence, which was totally wanfimg. 

(Para 8] 

Per Mukerjee, J. : 

The decree passed by the lower appel- 
late Court, though wrong, cannot be said 
to be one which "did not exist in the eye 
of law”. A decree may be said to be non- 
existent in the eye of law when it is a 
nullity, for instance, when a decree is 
passed by a comrt without jurisdiction. 
In such a case the decree may be ignored 
and challenged even in, collateral proceed- 
ings. When, however, a court having 
jurisdiction in respect of a suit or action 
passes a decree, but the decree is a xvrong 
one, it cannot be said to be non-existent 
in the eye of law. It has a valid legal 
existence, and it would be binding on 
the parties concerned, if it is not set aside 
or reversed in due course of law. 

(Paras 28, 29) 

(C) Civil P. C. (1908), O. 7, R. 11 — 
Total want of cause of action — Dismissal 
of plaint on that ground, when permissi- 
ble. 

Per Gyanendra Kumar, J.; 

There is a dear distinction between a 
case where the plaint itself does not dis- 
close any cause of action and a case in 
which, after the parties have produced 
oral and documentary evidence, the 
Court, on consideration of the entire 
material on record, comes to the conclu- 
sion that there was no cause of action for 
the suit. In the latter case, obviously, 
the plaint cannot be rejected under O. 7, 
R. 11. CPara 6) 

Where on the face of the plaint it could 
not be said that it did not disclose any 
cause of action, but it was only after the 
entire evidence had been led and docu- 
ments produced in the case considered 
that the trial Court came to the conclu- 
sion that in point of fact and law it had 
not been proved that the tenant had com- 
mitted any default in payment of arrears 
of rent within the statutory period, so as 
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to expose to the penalty of eviction 
Irom the accommodation, it was a case 
where it was ultimately proved that there 
was no cause of action for the svat and 
not a. case where the plaint itself did pot 
disclose a cause of action. (Para 6) 


(D) Booses and Bents — tJ.P. (Tempo- 
rary) Control of Bent and Eviction Act 
(3 of 1947). S. 3 — Scope — Prohibition 
nnder S. 3 to die suit — Its effect on right 
of landlord to determine tenancy — Trans- 
fer of Property Act (1882). S. Ill -- Civil 
P. C. (1908) Pre. — Interpretation of Sta- 
totes. 

Per Trivedi, 3^ 

The whole scheme of the U.P. Act Is to 
control the letting out of premises and to 
restrict ejectment of tenants. It Is true 
that the power to allot an accommodation 
is given to the District Magistrate and 
the choice of the lanolord in choosing bis 
tenant Is restricted but nonetheless It Is 
the landlord who lets the accommodatioa. 
The district Magistrate under Sec 7(2) 
only directs the landlord to let or not to 
let an accommodation to any person. The 
contractual relationship of landlord and 
tenant, though regulated by the statute, 
remains. The IJJP. Act does not provide 
the manner of determlnatioa of tenancy, 
tor which purpose one has to fall bade 
upon the provisions of the Transfer of 
Property Act The prohibition under S. 3 
of the Act is against bling of a suit end 
not from determining the tenancy, ^e 
tenancy Is determined tinder Action 111 
of the T. P. Act and a suit for electment 
can only follow the determination of the 
tenancy. S. 3 only postrwnes or defers 
the filing of the suit till the fetters men- 
tioned in S. 3 are removed. The section 
does not create a fetter to the determi- 
nation of the tenancy. The words "no 
suit can be filed" In S. 3 cannot be Inter- 
^ preted also to mean that no tenancy can 
be determined. It would be adding cer- 
tain words to the statute which do not 
exist there. It would also amount to 
speculating the (ntenticn of the Legisla- 
ture as against the express and clear 
words of the statute. Tlie Intention of 
the Legislature has always to be gather- 
ed from the words used by It. eiving to 
the words their plain, nonnal and gram- 
matical meaning. (Para 19) 
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Shantf Bhusan, for Appellants; K. C. 
Agarw^ and K. C. Saxena, for Respon- 
dents. 

GTANENDRA KUMAR. J.:— I have 
had the advantage of reading the Judg- 
ment of Trivedi, J. It is not necessary 
to reiterate the facts of the case which 
are clearly contained in his judgment. 
However, it may be recollected that the 
triid Court had dismissed the suit In toto. 
But on. appeaL It was decreed by the 
Judge, who granted three reliefs to 
the plaintifE. viz. fa) ejectment of the 
defendant. Beharl Lai (since deceased) 
from the premises In que^on. (b) re- 
covery of Rs. 41/- as arrears of rent from 
22-10-1058 to 14-12-1958 and (c) recovery 
of damages for use and occupation at the 
rate of Rs. 23/- per month from the date 
of termination of tenancy to the date of 
defendant’s ejectment. 

Z. It cannot be doubted that go fax as 
the decree for arrears of rent and dama- 
for use and occupation Is concerned, 
tte present appellants (who are the per- 
eonal heirs and legal representatives of 
the deceased defendant. Beharl 1^) 
would be liable to pay the same to the 
extent of the assets inherited by them, 
from tiie deceaseil L therefore, respect- 
fully agree with the finding of my brother 
Trivedi that they were competent to file! 
the Instant second appeal In this Court. 

3. I further agree that the deposit of 
the decretal amount of arrears of rent by 
Beharl LaL under Order KKL Rule 1. 
C.P.C.. within one month of the receipt 
of the notice of demand, amounted to 
valid payment to the landlord decree- 
holder himself, within the meaning of 
Section 3 of the U.P, (Temporary) Con- 
trol of Rent and Eviction Act It may 
also be remembered tliat the subsequent 
arrears of rent had further been directly 
paid by the defendant to the landlord, 
within one month of the aforesaid notice. 
The result was that no arrears of rent 
remained due from the defendant at the 
time of the Institution of the suit ^nse- 
qucntly, there could be no default or 
failure on the part of the tenant to pay 
any arrears of rent, as none existed at 
the time of the filing of the s^t. That 
b^g so, the landlord had no cause of 
action for instituting the suit either for 
electment or for recovery of rent and 
damages on the grotind of alleged de- 
fault of the tenant in payment of rent. 
In srdte of notice of demand. 

4. Under Section 3 of the Act there 
was also a statutory bar against the Instl-l 
tution of such a s:fiL In fact. Trivedi, J. 
has himself observed: "In view of my* 
finding that Beharl Lai did not commit 
any default, within the meaning of Sec- 
tion 3 of the Act. no suit for his ejectment 
could have been legally filed. If Behari 
Lai coxtid not be ejected, his status contZ- 
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nued to be that of a tenant, 'with the 
result that a decree for mesne profits 
could not have been passed against him.** 
Towards the end of his judgment, Trivedi, 
J. again held that the decree in question 
"was a ■wrong decree'* and that "the suit 
was not maintainable", Needless to re- 
■peat 'that inasmuch as there were no 
arrears of rent due against the defendant 
and he still continued to be a statutory 
tenant, in spite of the termination of his 
contractual tenancy under the Transfer 
of Property Act, there was no case for 
ejectment of the tenant and recovery of 
arrears of rent, much less for mesne pro- 
fits. Thus it proved to be a case of total 
want of cause of action or right of suit in 
the plaintiff, so far as it was based on the 
ground of supposed default of payment 
of arrears of rent by the tenant. 

5. Undoubtedly an appeal is a projec- 
tion of the suit and the suit can still be 
said to be pending deasion in this second 
appeal. It has been argued on behalf of 
the appellants that clause (a) of O. VII, 
.Rule 11. C.P.C., inter alia, pro-vides that 

"the plaint shall be rejected where 

it does not disclose a cause of action”. 
This is a mandatory prowsion of law 
which goes to the root of the matter and 
the Court has no option but to reject the 
plaint where there is total want of cause 
of action, as is alleged to be the position 
in tbifi case. Therefore, it is urged that 
there was no valid plaint or suit in the 
present case before the Court below and, 
therefore, no decree could have legally 
heen passed on the basis of such a plaint, 
which did not disclose any cause of ac- 
tion and had to be rejected. 

6. Initially I was impressed by the 
above argument and was inclined to 
accept the same but on closer scrutiny I 
find tiiat there is a clear distinction be- 
tween a case where the plaint itself does 
not disclose any cause of action and a 
case in which, after 'the parties ha've pro- 
duced oral and documentary evidence, 
■the Court, on consideration of the entire 
material on record, comes to 'the conclu- 
sion ■that there was no cause of action 
for the suit. In the latter case, ob'vious- 
ly, 'the plaint cannot be rejected under 
Order VU, Rule 11, C.P.a The instant 
one is a case where on the face of the 
plaint it could not be smd that it did not 
disclose any cause of action. It was after 
■the entire evidence had been led and 
documents produced in the case consider- 
ed that the trial Court came to the conclu- 
sion that in point of fact and law it had npt 
been proved 'that the tenant had committed 
any default in pa'smienl of arrears of rent 
within the statutory ■period, so ^ to ex- 
pose him to 'the penaltv of eviction from 
the .accommodation, on the ground of his 
alleged default in payment of rent, after 
the receipt of ■the notice of demand. The 
above argument of the appellants, though 
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plausible, has no substance and hag to 
be rejected, because it is a case where it 
was -ultimately proved that there was no 
cause of action for the suit and not a case 
where the plaint itself did not disclose a 
cause of action. 

7. At any rate, once it has been held that 
the appellants have a right of appeal to 
this Court, they cannot be stopped from 
challenging the decree for arrears of rent 
Md damages for use and occupation, 
inter alia, on the ground that the suit was 
not at all maintainable ag ains t their pre- 
decessor-in-interest, as it was proved 
that there was no default on his part and 
consequently, there -was no cause of action 
for the suit as such and also because 
there was an absolute statutory bar 
against the institution of such a suit, in 
terms of Section 3 of the Act. 

8. With the profoundest respect to my 
learned brother Trivedi. I cannot persu- 
ade myself to agree with the proposition 
that even though no suit, gi-ving rise to 
the present appeal, could lie and the con- 
sequent decree was also illegal and wrong, 
yet the appellants could not challenge the 
same notwithstanding tjiat they are liable 
at least for the money part of the decree 
and have a right to in^tute the present 
appeal As indicated above, they can 
ob-vipusly challenge the money decree for 
arrears of rent and so-called damages 
for use and occupation on the groxmd 
that there was no cause of action for such 
a suit. In these circumstances, there can 
be no question of maintaining the decree 
for ejectment, when such a decree did 
not exist in -tiie eye of law. A fortiori 
there also cannot be any question of such 
a decree exhausting itself on account of 
the death of Behari Lai for before it 
could exhaust itsell it must have had a 
legal existence, which was totally want- 
ing in this case. 

9. I find that Tri-vedl J. has only set 
aside the decree for mesne profits, but he 
has not said anything about the decree for 
arrears of rent granted "to -the plaintiff by 
■the lower appellate Court, even though, 
as held above, there were no actionable 
arrears due from the defendant at the 
time of the lodging of the suit. In my 
■view, the suit has to be dismissed in its 
entire-ty for want of cause of action and 
this appeal has to be aUowed as a whole, 
■with costs throughout, and it has further 
to be declared that no valid and legal de- 
cree ever came into existence. 

10. TRIVEDI, J.: This defendant’s 
second appeal is against a decree for 
ejectment and recovery of arrears of rent 
and mesne profits, passed by the lower 
appellate Court, 

11. Behari LaL the predecessor of the 
appellants, was the tenant and respon- 
dent No. 1 Smt. Chandrawati was the 
landlord of the premises in suit Behari 
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7 ^^ was in arrears ot tent and In cult 
No. 822 ol 1957 filed by the landlord a 
decree for arrears of rent was passed 
against him. The decretal amount re* 
mained unsatisfied. The plaintiff respon- 
dent then served a composite notice under 
Section 3 of the U.P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947 
(hereinafter called tiie Act) and Sec. 106 
of the Transfer of Property Act, on Nov- 
ember 14, 1958, on Behari I^ai asking him 
to pay the decreed sum together with the 
rent that had fallen In arrears for the 
period beginning from 22-10-1957 to 21- 
10-1958, within one month of the receipt 
of the notice. Behari p^d the rent 
that was due for the aforesaid period 
within one month of the receipt of the 
notice. However, the amount due imder 
the rent decree of 1957 was not paid to 
the landlord but was deposited In Court 
in satisfaction of the decree, under 
Order XXI. Rule 1, CP.C. 

12. The p lain tiff respondent then filed 
the suit, giving rise to this appeal, on 
16-12-1958 for ejectment, for arrears of 
rent and for damages for use and occu- 
pation with the allegation that Behari Lai 
defendant was liable to ejectment, as he 
had failed to make the payment of the 
entire arrears of rent, as required under 
Section 3 of the Act, within one month 
from the date of receipt of the notice of 
demand. Belief for ejectment was also 
claimed on other ground with which this 
Court is not concerned In this app^ 
Behari Lai contested tlie suit by alleging 
that he. having deposited the decretal 
amount of the previous suit under O. XXL 
Rule 1. C.P.C., was not liable to eject- 
ment from the premises. The trli Court 
dismissed the plaintiff’s suit However, 
the lower appellate Court decreed the 
plaintiff’s suit holding that the satisfaction 
of the decree under Order XXL Rule 1, 
C.P.C. did not amount to payment of the 
arrears to the landlord witWu Seeffon 3 
of the Act 

13. The appeal was decided by the 
lower appellate Court on 4-2-1963. Be- 
bari Lai died thereafter before the second 
appeal could be filed. The appellants, 
who are the heirs of Behari LaL then 
filed this second appeal under Chapter X. 
Buie 1, Rules of Court. 

14- It has been contended by Shrl 
K. L Misra, learned counsel for the appel- 
lants that the deposit of deCret^ 
amount under Order XXL Rule 1. CP.C, 
did amount to valid payment under Sec- 
tion 3 of the Act. Shil K. C. Saxena, 
learned counsel for the respondent, while 
supporting the judgment of the lower 
appellate Court has contended that the 
tenancy of Behari Lai was terminated by 
a notice under Section 106 of the Transfer 
of Property Act and on the eaepiry of the 
period of notice, the status of Behari Lai 


was that of a mere statutory tenant which 
was non-heritable. He contends that 
Behari L,al having died after the decree 
of the lower appellate Coiut. the appel- 
lants are precluded from challenging the 
decree of ejectment passed against the 
deceased. The essence of his arguments 
Is that Section 3 of the Act only res- 
tricts filing of a suit lor ejectment 
ol a tenant but it does not restrict the 
right of a landlord to determine the 
ten^cy created tmder the Transfer of 
Property Act. According to him, the 
tenancy can be determined by a notice 
under Section 106 of the Transfer of 
Property Act, whereafter the status of 
8 tenant would be reduced to that of a 
mere statutory tenant, terminable on his 
death. In support ol his arguments be 
has placed reliance on Ganga Dutt v. 
KartUc Chandra Das, AIR 1961 SC 1067] 
Anand Nivas v. Anandji, AIR 1965 SC 
414 and Smt. Bhartoo v. Mt. Asa Devi, 
1966 All WR (HC) 55. I will revert to 
this problem a little later. 

15. The first question lor determina- 
tion is whether the deposit of the 
decretal amount under Order 21. Rule 1, 
C P. C., made within one month of the 
service of notice of demand will amoimt 
to payment ol that amount to the land- 
lord within the meaning of Section 3 of 
the Act. Section 3 provides that no suit 
shall without the permission of the Dis- 
trict Magistrate be filed in a Civil Court 
for the eviction of a ter^ant except on the 
ground, inter alia, that the tenant is In 
arrears of rent for mote than three months 
and has failed to pay the same to the land- 
lord within one month of the service upon 
him of the notice of demand. It Is not 
disputed by the parties that the nature 
of the arrears was not changed by passing 
of a decree for the same. All that is con- 
tended is that the payment of arrears to 
the landlord required by the aforesaid 
section means actual payment to the 
landlord and a deposit of the amount In 
Court under O. 21, R. 1, Civil P. C. could 
not amount to payment to the lan^onL 
The learned counsel attempted to esta- 
blish the correctness of the proposition by 
referring to Section 7-C of the Act. His 
argument is that where the Legislature 
wanted that the method of payment to the 
landlord would also be by deposit of the 
amount in Court it has expressly srid so. 
But in relation to Section 3 (a) of the 
Act, the Legislature has not said so and, 
therefore, according to him, the payment 
of arrears to the landlord, within the 
meaning of Section 3 (a) has actually to 
be made to the Iwdlord himselt 1 do 
not find any force in this sutnrilssion of 
the learned counsel for the respondent. 
Order 21. Ride 1, Civil P. C., as amended 
by this Coimt, reads thus: — 

*'(1) All money payable under a decree 
shall be paid ss follows, namely. 
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(a) into the Court whose duty it is to 
execute the decree; or 

(b) out of Court to the decree-holder; 
Dr 

(c) otherwise as the Court which made 
the decree directs. 

(21 Where any payment is made under 
CL (a) of sub-rule (1) notice of such pay- 
( ment shall he given to the decree- 
j holder,” 

This rule shows that one of the modes of 
payment of the decretal amount to the 
decree-holder is by depositing it In Court. 
The additional requirement of Section 3 
of the Act is that the amoimt should be 
paid within a month of the service of 
' notice of demand, if the tenant wants to 
escape the penalty of ejectment. How- 
ever, no mode of payment is prescribed 
in Section 3 or any other section of the 
Act. Section 3 only says that payment of 
arrears should he made to the landlord. 
Hence if the landlord also happens to be 
the decree-holder of the amount of rent, 
the same can be paid by deposit of the 
decretal amount in Coirrt, which will 
amoimt to payment to the landlord. The 
lower appellate Court was, therefore, 
wrong in holding that the deposit under 

O. 21, R. 1, Civil P. C. did not amoimt to 
payment of arrears to the landlord, ivithin 

. ‘•Hhe meaning of Section 3 of the Act 

16. The admitted or proved facts are 
that a composite notice under Section 106 
of the Transfer of Property Act read with 
Section 3 of the Act was given to Behaii 
Lai on 13-11-1958 and was served on him 
the next day. The suit out of which this 
appeal arises was filed on 18-12-1958. _ The 
lower appellate Court decreed the suit on 
4-2-1963. The decree under appeal is one 
for ejectment, arrears of rent and damages 
for use and occupation, Behari Lai died 
shortly after the decree of the lower ap- 
pellate Court and this appeal was filed on 
behalf of his heirs under Chapter X, R_. 1, 
Rules of Court read with S. 146, Civil 

P. C. As stated above, the contention of 
the learned counsel for the respondent is 
that the tenancy of Behari Lai having 
been terminated, his status after the notice 
of termination was that of a bare statutory 
tenant liable to ejectment under the Act. 
And inasmuch as Behari Lai died without 
leaving any heritable claim to tenancy, his 
heirs cannot prosecute the appeal. Sec- 
tion 146 of the Code of Civil Procedure 
lays down that: — 

"Save as otherwise provided by this 
Code or by any law for the time being In 
force, where any proceeding may be taken 
Dr application made by or against ^y 
person, then Hie proceedings may be taken 
Dr the application may be made by or 
igainst any person claiming under him.” 
[Jnder R, 1, Chapter X. Rules of Court, 
a right is given to any legal representa- 
tive whose interest is affected to appeal 
from such a decree. The question for 
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determination, therefore, is whether the 
heirs of Behari Lai, who have filed this 
secpnd appeaL can be said to be persons 
claiming under Behari Lai or whose 
rights are affected by a decree passed 
against Behari LaL The decree against 
Behari Lai was for rent for a specified 
period, mesne profits thereafter and eject- 
ment. The accrual of mesne profits was 
dependent on the question whether the 
status of Behari Lai continued to be that 
of a tenant or not. In view of my finding 
that Behari Lai did not commit any 
default, within the meaning of Section 3 
of the Act, no suit for his ejectment could 
have been legally filed. If Behari Lai 
could not be ejected, his status continued 
to be that of a tenant, with the result that 
a decree for mesne profits could not have 
been passed aga^t him. The appellants, 
who are the heirs of Behari Lai and are 
bound for the payment of money decree 
to the extent of the assets of the deceased 
received by them, could very well chal- 
lenge the correctness of the decree and 
were quite competent to file the instant 
second appeaL 

17. The next question, which falls for 
determination, is whether the decree for 
ejectment granted against Behari Lai can 
be set aside in this appeal, filed by his 
legal representatives. The answer to this 
question involves the determination of 
Behari Lai’s status at the time of his 
death, Le. whether Behari Lai’s status at 
that time was that of a contractual herit- 
able tenant or was he a simple statutory 
tenant, without leaving heritable rights. 
The cases referred to above and relied 
upon by the learned counsel for the res- 
pondent lay dowm that where the tenancy 
is determined but the tenant is still pro- 
tected from ejectment on account of some 
provision of a statute, the status of the 
tenant is reduced to that of a statutory 
tenant. 

18. Shri K. L. Misra, learned counsel 
for the appellant, bas tried to distinguish 
tbe above cases. According to him, the 
case of Ganga Dutt, AIR 1961 SC 1067 
(supra) involved the interpretation of the 
West Bengal Premises Rent Control Act, - 
under which protection from eviction is 
granted to tenants including tenants whose 
tenancies have expired. In the case of 
Anand Nivas, AIR 1965 SC 414 (supra) 
the Hon’ble Supreme Court was consider- 
ing the status of a tenant under the Bom- 
bay Rents, Hotel and Lodging House Kates 
Control Act, under which statute also the 
possession of a tenant, including a tenant 
whose lease has been , determined, is pro- 
tected, so long as he continues to pay rent. 
The purpose of the Bombay and Calcutta 
Acts, according to him. wbs only to re- 
gulate the rent and maintain the posses- 
sion of the tenant so long as he paid the 
rent. On the other hand, the U. P. 
(Temporary) ^ntrol of Rent and Eviction 
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Act not only controls the letting of ac- 
commodations but also. In substance, obli- 
terates the contractual relationship of 
landlord and tenant. According to Shrt 
Mira, the tenandes In tWs State, alter 
the enforcement of the U. P. Act, caimot 
be deterroined unless the fetters mention- 
ed in Section 3 thereof are removed. Smt 
Bhartoo's case, 1966 AH 'WR (HC) 55 
fsimra) dedded by this Court is dls- 
tinguished on the ground that the same 
was a case of fixed tenn tenancy, where 
the lease stood deteimihed automatically 
by the efflux of time. In the case of 
Anand Nivas. AIR 1965 SC 414 fsupra) It 
was laid down by their Lordships of the 
Supreme Court: — 

"A person remaining In occupation of 
the premises let to him after the deter- 
mination or expiry of the period of the 
tenancy is commonly, thou^ in law not 
accurately, catied a statutory tenant. Such 
a person is not a tenant at all; he has no 
estate or interest in the premises occupied 
by him. He has merely the protection of 
the statute In that he cannot be turned 
out so long as he pays the standard rent 
and permitted increases, if any. and per- 
forms the other conditions of the tenancy. 
His right to remain In possession after the 
determination of the contractual tenancy 
Is personal; it is not capable of being 
transferred or assigned, and devolves on 
the death only in the manner provided by 
the statute. The right of a lessee In^ a 
landlord on the other hand Is an estate or 
interest In the premises and in the absence 
of a contract to the contrary Is transfer- 
able and the premises mav be sublet by 
him. But uith the determination of the 
lease, unless the tenant acquires the ri^^t 
of a tenant holding over, by acceptance of 
rent or by assent to his continuing in pos- 
session by the landlord, the terms and 
conditions of the lease are extinguished, 
and the rights of such a person remaining 
in possesrion are governed by the statute 
alone.” 

19. The ^ole scheme of the U. P. Act 
is to control the letting out of premises 
and to restrict ejectment of tenants. It 
is true that the power to allot an accom- 
modation is given to the District Magis- 
trate and the choice of the landlord in 
choosing his tenant is restricted but none- 
theless it is the landlord who lets the ac- 
commodation. The District Ma;fistrate 
under Section 7 (2) only directs the land- 
lord to let or not to let an accommodation 
to any person. The contractual relation- 
ship of landlord and tenant, though re- 
gulated by the statute, remains. The D, P, 
Act does not provide the manner of deters 
mination of tenancy, for which purpose 
one has to fall bade upon the provirions 
of the Transfer of Property Act The re- 
levant portion of Section 3, which res- 
tricts the right of the landlord. Is in these 
words;— < 


Ho suit daall without the per- 
misrion of the District Magistrate be filed 
in any Civil Court against a tenant for 
his eviction from any accommodation, ex- 
cept on one or more of the following 
grounds ” 

prohibition is against filing of a sififi 
and not from determining the tenancy. Thel 
tenancy is determined imder Section 111 
of tiie Transfer of Property Act and a suit 
for ejectment can only follow the deter-l 
mination qf the tenancy. Section 3 onlyj 
poripones or defers the filing of the suit, 
till the fetters mentioned In Section 3 are 
removed. The section does not create a 
fetter to the detemunation of the ten-l 
anev. The words "no stiit can be filed 
in Section 3 of the Act cannot be Inter- 
preted alsJ to mean that no tenancy can^ 
be determined. It would be adding cer-! 
tain words to the statute which do not 
exist there. It would also amount to 
speculating the intention of the Legis- 
lature as against the express and clear 
words of the statute. It been laid 
down In Mahadeo Lai v. Administrator 
General, AIR 1960 SC 936 at p. 939 that 
the intention of the legislature has always 
to be gathered from the words used by 
it. giving to the words their plain, normal 
and grammatical meaning. 

29. The eflect of determination ol- 
Behari Lai’s tenancy by a valid notice was 
that his status became that'of a person 
against whom no suit for ^ectment could 
be filed till the conditions enumerated In 
Section 3 of the Act were fulfilled. ' His 
status technically, therefore, was that of 
a statutory tenant and’ that right in the 
absence of any provision to the contrary 
in ^e statute was personal only. The 
right to remain in possession being per- 
sonal, extinguished with the death of 
Behari Lai. As a matter at fact the decree 
for ejectment Itself Is a dead decree. The 
light to remain in occupation of the ac- 
commodation being person^ and having 
been exti ng ui shed with the death of 
Behari Lab his heirs cannot In law be 
termed as persons affected or clriming 
Under him and cannot chidlenge the dead 
de^ee even though it was a vrrong decree 
and could have been successfully chal- 
lenged by Behari Lab 

21. The result, therefore. Is that tHs 
appeal succeeds in part The decree o' 
the lower appellate Court to the exten 
of mesne profits is set aride and as th 
decree for ejectment has exhausted Itsel 
by the death of Behari 1.^1, the appellant 
caiuiot claim reversal of the same and n 
order Is passed in respect of that part c 
the decree. In view of mv finding tha 
the suit was not maintainable the costs c 
the suit throughout are awarded to th 
appellants. 

22. MUKERJEE, J. s— f agree with nn 
learned brother Gyanendra Ktimar. J. tha 
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fhe suit has to be dismissed in Its entirety. 
I would however, like to add a few words, 

23. The action in eiectment brought by 
fhe plaintifE landlord Smt. Chandrawati 
against the defendant Behari Lai (since 
deceased) who was her tenant registered 
as suit No. 1029 of 1958, in the Court of 
the Munsif, Muzafiamagar was based on 
&e following grounds: 

• (1) That the tenant had installed a 

flour mill in a part of the premises and 
thereby used the accommodation for a 
purpose inconsistent with the purpose of 
the tenancy; 

(2) That the tenant had caused sub- 
stantial damage to the accommodation; 

(3) That the tenant had sublet the house 
without authority; and 

(4) that the tenant had defaulted in pay- 
ment of rent 

24. At the hearing of the suit before 
fhe learned Munsif grounds. Nos. (1). (2) 
and (3) were abandoned and the decree in 
ejectment was sought fox only on the 
ground of default in payment of rent 
The learned Munsif held that there was 
no default in payment of rent He dis- 
missed the suit. The learned Civil Judge, 
however, held otherwise. He was of the 
view that the tenant who was the first 
defendant in the suit, had failed to_ pay 
the arrears of rent to the landlord within 
one month of the service of the notice of 
demand and he granted a decree to the 
plaintifE for ejectment for arrears of rent 
and for mesne profits. 

25. My learned brothers Gyanendra 
Kumar,. J. and Trivedi, J. have both held 
that there was no default in payment of 
the arrears of rent within the meaning of 
Section 3 of Act 3 of 1947. I respectfxiUy 
concur in the view taken by them in 
point 

26. The conclurion at which brother 
Gyanendra Kumar, J. has arrived as a 
remit of his finding, that the tenant was 
not in defaidt is that the smt was not 
maintainable at all as there was no cause 
of action for the suit as such, and also 
because there was an absolute statutop^ 
bar against the institution of such a suit, 
in terms of Section 3 of the Act My 
learned brother also remarks that the 
decree does not exist in the eye of law 
and it had no legal existence. He is, 
therefore, of the opinion that the suit has 
to be disndssed . in its entirety for want 
of cause of action and ^e appeal has to 
be allowed as a whole with costs through- 
out and it has further to be declared tot 
no valid and legal decree ever came into 
Eidstence, 

27. The relevant dauses of sub-s. (11 

of Section 3 of Act 3 of 1947 are quoted 
below: — , , . 

"Subject to any order passed imder sub- 
section (3) no suit shall, without the per- 
mi^on of the District Magistrate, be 


filed in my Ci\^ Court agdnst the ten- 
ant for his eviction from any accommoda- 
tion except on one or more of the follow- 
ing grounds: 

(a) that the tenant is in arrears of rent 
for more than three months and has failed 
to pay the same to the landlord within one 
month of the service upon him of a notice 
of demand. 

(b) _that the tenant has wilfully caused, 
permitted to be caused substantial damage 
to the accommodation; 


(e) that the tenant has on or after the 
first day of October 1946 sublet the whole 
or any portion of the acconunodation 
without the permission of the landlord. 

(f) 

(g) ” 

28. It would appear that Section 3 of 
Act 3 of 1947 is a bar to tiie filing of a 
suit, except on one or more of the grounds 
set out in the different clauses mention- 
ed in sub-section (1) thereof. There is, 
however, no bar to the filing of a suit 
against a tenant for bis eviction on one 
or more of the above grounds, hi tbe 
present case, as already noted, the plain- 
tiff had pleaded in the plaint that the 
tenant was in arrears of rent for more 
than three months and had failed to pay 
the same to the landlord within one 
month of the service of the notice of 
demand, that the tenant had caused 
substantial damage to the accommodation 
and that the tenant had sublet a portion 
of the accommodation without the per- 
mission of the landlord. There was there- 
fore, no bar to the filing of the suit in 
ejectment. In other words, the bar of 
S. 3 of Act 3 of 1947 did not apply to the 
suit filed by the plaintiff. It was, however, 
fit to be dismissed, as the plaintiff had 
f^ed to establish and substantiate the 
groimds or the causes of action upon 
which she based her suit for the eviction 
of the tenant. In point of fact, the 
learned Munsif dismissed the suit, but 
the learned Civil Judge decreed the same 
holding that the tenant was in default in 
payment of rent to the landlord as con- 
templated in clause (a) of sub-section (1) 
of Section 3. 

29. In my opinion, the decree passed 
by tbe learned Civil Judge, though wrong, 
in the circumstances of tbe case, cannot 
be said to be one which, "did not exiri 
In the eye of law.” A decree may be said 
to be non-existent in the eye of law 
when it is a nullity, for instance, when 
a decree is passed by a Court without 
jurisdiction. In such a case the decree 
may be ignored and challenged even in 
collateral proceedings. When, however, 
a Court having jurisdiction in respect of 
a suit or action passes a decree, but 
the decree is a wrong one, it cannot be 
said to be non-existent in to eye of 
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Uw. It has a valid legal eristence, and 
it would be binding on the parties con- 
cerned if It is not set adde or reversed 
in due course of law, 

30. In the present case, as I have al- 
ready pointed out. there was no statu- 
tory bar to the institution of the suit on 
the grounds of the causes of action plead- 
ed in the plaint The learned Civil Judge 
decreed the suit but as we are unanimous- 
ly of the view that the decree was a 
wrong one, the order of the learned 
Civil Judge has to be reversed and the 
smt has to be dismiss^ In Its toatirety. 

31. BY THE COURT: The appeal Is 
allowed. The decree of the lower appel- 
late Court is set aside and that of the 
trial Court restored, the suit being dis- 
missed in its entirety with costs through- 
out. 

Appeal allowed. 


AIR 1970 ALLAHABAD 316 (V S7 C SO) 
FULL DENCH 

R. S. PATHAK, M. H. BEG AND 
H. C P. TRIPATHI. JJ. 

JAls. H. R. Engineering Co.. Petitioner v. 

ParUhad, BatelUv and another. Op- 
posite Parties. 

avil Misc. Writ No. 37 of 1967. D/- 
23-5-1969. 

(A) U. P. District Boards Act (10 ol 
1922), S. 108 — Circumstance and property 
tax imposed under — Nature of. 

Per Full Bench: Clmimstance and prp* 
perty tax is a tax bearing on the circums- 
tances and property of a person. It Is a 
tax on a person In relation to his status 
or, as it is said, Ms Haisiat. It is also a 
tax In respect of Ms property. 

(Paras 6, 29) 

Per Pathak, J.;— A tax on drcuins- 
tances and propert y Is a composite tax 
and word clrcumstauee means a man’s 
hr^dal poritlon, Ms status as a whole 
depending, among other thin^'on his In- 
come from trade or biulness. It Is a 
composite tax. but nonetheless a ringle 
tax. Although the status of a person and 
the property of that person are the tw 
inter-twined strands wMch enter Into the 
composition of the tax. it Is not possible 
to say that the tax can be consider^ as 
two distinct taxes under a single denomi- 
nation. It is a single tax possessing a 
separate and distinct Identity from all 
other taxes. It cannot be confus^ either 
with a tax on profession, trade, calling or 
employment nor with a tax on oroperty. 
It is a composite tax. and the constituent 
elements wMch enter into its comporition 
cannot be separated. (Para 6) 

Per Beg J.:— Neither Inddence of a 
tax on income nor the fact that Income Is 

IM/JM/E164/89/DVT/P 


T. Parishad. BareQly (13) K.LBi 
Its yardstick or meastu-e for fixing the 
amount payable will determine the true 
character of a tax conclusively. The 
character of a tax Is perhaps determined 
more accurately by answering the ques- 
tion: what is the legal basis of the tax or 
the reason without wMch there could be 
no such tax? In the case of a tax on dr- 
cumstances and property probably the 
best answer one could give to such a ques- 
tion is that it is status (haisivat to use the 
Hindi equivalent) which Is the legal basis 
or the subject-matter of the tax. Circums- 
tances (Including Inoame) or property may 
serve as its sources or measxires. but the 
resultant or the amalgam sought to be 
taxed cotdd not perhaps be described more 
precisely th^ by using term “status” for 
It (Para 291 

(B) Consfitntion of India, Arts. 276 (2), 
proviso and 277 — t). P. District Boards 
Act (10 ol 1922), Section 108 — U. P. 
Zilla Parisbad and Ksbettra Samitis Act 
(33 of 1961), S. 270 (a) — Lnposition of 
circumstance and property tax by Dis- 
trict Board — Continuation of its levy by 
Zilla Parisbad is valid — Maximnm 
amount of tax can exceed Its. 250. 

Per Full Bench:— Where the District 
Board, in exercise o! Us power under Sec- 
tion 108 of the District Boards Act ha: 
imposed drcumstance and property tsx 
Its successor the Zilla Parishad Is entitled 
to continue the levy of that tax on tht 
asscssee. The amount of tax to be levied 
cannot also be restricted to the masdmuxa 
of Rupees Two hundred and fifty per 
anninn as provided in Art 276 (2). (Case 
law discussed). (Paras 7, 37, 58) 

Per Pathak J.;— From the fact thaf 
8 tax Is levied with respect to the status 
of a person it cannot be considered as a 
tax in respect of Ms profession, trade, rai- 
ling or employment. But even if It be 
assumed that a tax with respect to the 
status of a person can be Identified as a 
tax in respect of Ms profession, trade, 
calling or employment, the element of 
status does not by Itself constitute dr- 
cumstance and property t^ The con- 
stituent element of proper^ plays as es- 
sential a part in deteniti^g the quality 
of its composition. Circumstance and pro- 
perty tax Is a composite tax. and when 
the element of property necessarily enters 
Into that composition circumstance and 
property tax cannot be Identified as tax 
on professions, trades, callings or employ- 
ments. wMch as the plain language shows. 
Is a tax exclusively related to the voca- 
tional activity of a person and has nothing 
to do with his property. Consequently 
circumstance and property tax cannot be 
considered as a tax contemplated by Arti- 
cle 276 (2) ol the Constitution and the 
protection of the proviso to Art. 276 (2) 
cannot be Invoked by the assessee. 

(Para 7) 
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Moreover by wtue of Art. 277 cir- 
cumstance and property tax levied before 
the commencement of the Constitution 
can be continued even thereafter. \^en 
the Constitution of India came into force, 
circumstance and property tax still did 
not find place as an entry expressly en- 
umerated in any of the three lists of the 
Seventh’ Schedule. But there is the resi- 
duary entry, namely Entry 97 of List I, 
and therefore, circumstance and property 
tax will now fall within the legislative 
competence of Parliament. That being so, 
the provisions of Art. 277 come into play. 
Circumstance and property tax was levied 
before the commencement of the Constitu- 
tion by a local authority. The Zilla 
Parishad can be identified with the Dis- 
trict Board. The area for whose benefit 
the tax is to be utilised and substantially 
the . purposes for which the utilisation is 
to t^e place continued to be the same. 
The rate of tax remains at the level fixed 
by the initial Notification of 1933 and the 
incidence of the tax has not been altered 
in any maimer. In nature and effect, it 
contiiiues to be the same tax. Art. 277 
ensures the continued levy of the cir- 
cumstance and property tax. 

(Paras 11 and 12) 

Per Beg, J. ; — ■ Circumstance and pro- 
perty tax is a composite tax and not 
merdy a tax upon professions, callings, or 
employments. Therefore, it is not correct 
to apply the limit imposed by Art. 276 (2) 
to such a tax at aU. The terms circums- 
tances and property are too vague and 
undefined to be capable of being confined 
to Items 49 and 60 of List n of the Seventh 
Schedule. They could easily embrace 
other items mentioned in both State and 
Union Lists. Therefore, entry No. 97 of 
the Union List I is more appropriate for 
so vaguely described a tax. But once it 
is assumed that the circumstance and 
property tax is fully covered by the State 
List, there is no need to seek the protec- 
tion of either Art. 276 or of Art. 277 at 
all to justify its levy imder the Act. 
Indeed, both Arts. 276 and _ 277 would 
become inapplicable if the circumstance 
and property tax is fully covered by the 
State List. Section 270 (a) of the_ ZUla 
Parishad Act shall save the imposition of 
circumstance and property tax by Zma 
Parishad. (Paras 35, 37, 38) 

(C) Constitution of India, Art. 276 (2)» 
Proviso — Imposition of tax by Govern- 
ment agency before Constitution — Its 
continuance after Constitution by same 
agency, whether necessary. 

Per Beg. J. : — The composition and 
Identity of the body which levies a tax 
is one thing, but the identity of the tax 
whidi is levied by a body Is another 
matter. It is possible that even though 
the agency, through which the t^ m im- 
posed is different, yet, the tax, which con- 
tinues to be levied through another gov- 


ernmental agency, is the same. AU the 
agencies through which the tax can be 
imposed are mentioned in the proviso to 
Art. 276 (2) but the proviso does not any 
where enact that the continuance of the 
levy must also be by the very authority 
or agency through which the tax was 
being levied before the Constitution, 

(Para 20) 

(D) Constitution of India, Art. 277 — 
Words “same purpose” appearing in Arti- 
cle 277 — Meaning. 


Per Beg, J. : — One of the requirements 
of attracting Art. 277 is that the tax must 
be shown to be applied for the same pur- 
poses as the pre-Constilution tax. On the 
language of Art. 277 this seems to be a 
requirement for testing due application of 
proceeds of a tax only. Even if it were 
assumed to be a criterion for dete rmining 
fte character of a tax or for justifying 
its levy, the test does not seem to be 
capable of application with precision or 
strictness to taxation inasmuch as the 
very nature of a tas, as distinct from 
license fees, implies that it is not earmark- 
ed for specific purposes. It is presumed 
that taxation is meant for the benefit of 
the public which results from expenditure 
incurred or from schemes imdertaken by 
State or local governmental authorities, 
A fulfilment of this broad purpose with 
reference to any particular area for which 
taxation takes place is all that could be 
required. AIR 1961 SC 459, FoU. 

(Para 32) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 All 40 (V 56) = 

ILR (1968) 2 All 114 (FB), Zila 
Parishad Muzaffamagar v. Jugal 
Kishore Ramswarup 6, 17, 28, 

47 

(1969) AIR 1969 AU 317 (V 56) = 

1967 AU U 999 (FB). S. C. Anand 
V. State of U. P. 29 


(1967) CivU Misc. Writ No. 2882 of 
1966, D/- 20-2-1967 (AU), AUaha- 
bad Canning Co., BamrauU V. 
Commr. of AUahabad Division 

4. 10, 15, 20, 
39. 43, 46. 51 

(1966) AIR 1966 SC 249 (V 53) = 

(1965) 3 SCR 135, Bharat Kala 
Bhandar Ltd. v. Mimicipal Com- 
mittee, Dhamangaon 6, 29 

(1962) AIR 1962 SC 1073 (V 49) = 

(1962) Supp 3 SCR 70. Ram Krishna 
Ram Nath v. Janpad Sabha 10 

12, 15. 16. 

25, 46, 50 


(1961) AIR 1961 SC 459 (V 48) = 
(1961) 2 SCR 537, Hingir Rampur 
Coal Co., Ltd, V. State of 
Orissa 


1957) AIR 1957 SC 18 (V/-4) 
1956 SCR 664, Ram Naram v. 
State of Uttar Pradesh 


6. 7, 17. 
39. 47 
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A.LB. 


0957) AIR 1957 All 433 fV 44). 

Western U. P. Electric Power and 
Supply Co., Ltd. V. Town Area 
Jaswant Nagar ,, 6 

tl955) 1955 All U 630 " 1955 AH 
WR fHC) 520. Tata C«1 Mills Co., 

Ltd. V. District Board of Allaha- 
bad 6, 26. 39, 57 

(1948) AIR 1948 All 382 {V 35) - 
1948 All U 338 (EB). District 
Board of Farrukhabad v. Prag 
Dutt 6. 27 

0939) AIR 1939 AU 389 (V 26) - 
1939 AU U 161. District Board 
Dehra Dun v. H. Tratter 26 


J. Swamp and A. N Verma, for Peti- 
tioner; S. N. Kacker and Sant Prakash, 
for Oppoate Parties. 


PATHAK, J.;— The District Board. 
Bareilly, by resolution No. 3 dated 
Febmary 18, 1928, Imposed circumstance 
and property tax in excrdse of the powers 
conferr^ by Section 108 of the District 
Boards Act, 1922. By Nottflcation No. 2049/ 
n/IX-342-lig30 dated November 29. 1933 
made by the State Government under 
Section 114 (d) of the Act, It was pro- 
rided; 


**The total amount of the tax on cir- 
cumstances and property Imposed by a 
District Board on any single assessee shall 
not. in any year, exceed the sum of 
Rs. 2.000.” 

The tax continued to be leried for many 
years. 

Z On April 20. 1958 the U.P. Antarim 
Zlla Farishad Ordinance 1958 was enact- 
ed providing for the establishment of 
Antarim Zila Parlshads for the Interim ad- 
ministration of local eelf-Govemment in 
rural areas facilitating the establishment 
of Zila Parishads for the co-ordinated ad- 
ministration of aS^rs concerning econo- 
mic and social planning and local sell- 
Govemment la the districts In Uttar 
PradesK The Ordinance was replaced by 
the U. P. Antarim Zila Parishads Act 
1958. It was followed by the U. P. 
Eshettra Samitis and Zila Parishads 
Adhiniyam, 1961. By Section 274 of the 
Act. the U. P. District Boards Act was 
repealed as from the date on which 
Kshettra Samitis were established In a 
district, and the U. P. Antarim Zila 
Parishads Act, 1958 was repealed from 
the date on which the Zila Farishad was 
established In a district. 

3. The petitioner carries on business in 
Bareilly. Although the business Is carried 
on within what were the local limits of 
the DisWet Board. BareiUy and thereafter 
of the Antarim Zila Parishad. Bareilly 
the petitioner was never assessed to 
circumstance and property tax by those 
Wql bodies. Some time after the ^la 
Parishad, Bareilly was constituted, the 
petitioner, who was carrying on 
within what were now the local l imi ts 


of the Zila Parishad. BareiDv received a 
notice on January 5, 1955 Irom the Zila 
Parishad demanding circumstance and 
property tax in the sum of Rs. 1.500 for 
the year 1964-65. The petitioner object- 
ed but upon the assurance of the Adhya- 
ksha of the Zila Parishad that the matter 
would be looked into. It paid the sum 
demanded. In 1966 the petitioner receiv- 
ed a bUl for the year 1965-66 de mandio g 
circumstance and property tax in the sum 
of Rs. 2.000. The petitioner filed an 
objection contending that the levy was 
Illegal and that the Parishad had no 
power to levy It. In particular, the peti- 
tioner contended that the Zila Parishad 
could not demand circumstance and pro- 
perty tax in. excess of Rs. 250 and r^ed 
upon Article 276 of the Constitution. 
The objection was rejected by the Zila 
Parishad. which issued a notice of demand 
dated August 20. 1066 requiring the peti- 
tioner to pay the tax levied. The peti- 
tioner has filed this petition praying for 
relief against the demand. 

4. The case was first heard by me 
sitting as a single Judge. The petitioner 
contended that the demand contravened 
Article 276 (2) of the Constitution deciaP* 
ing that the total amount payable by any 
one person to any local authority by way 
of taxes on professions, trades, callings 
or employments shall not exceed Rupees 
250 per axmum. The zita Parishad relied, 
however, upon the proviso to Artlde 218 
(2) which excepted from the substantivs 
provision of Article 276 (2) a tax In force 
during the financial year preceding the 
commencement of the Constitution Im- 
l»sed by a local authority on profes- 
sions. trades, callings and employments 
even if the rate exceeded Rs. 250 per 
annum unless Parliament by law pro- 
vided to the contrary. In reply to the 
submission of the petitioner that the 
proviso contemplated a local authority 
which was the same as that Imposing the 
fax before tfie oommencemcnt of ths 
Constitution and that the zila Parishad, 
Bareilly could not be said to be the same 
as the District Board. Bareilly, the Zila 
Parishad relied upon Allahabad Canning 
Co.. BamrauU v. Commissioner of Allaha- 
bad Division Civil Misc. Writ No. 2882 
of 1966. D/- 20-2-1967 (All). Upon the 
submissions of learned coims^ for the 
parties It appeared necessary that the 
view taken in that case should be recon- 
ridered and accordingly the case was re- 
ferred to a larger Bench. It wa.*? tiien plac- 
ed before a Division Bench consisting of 
ro^elf and Gulati. J., and as the Bench 
found itself unable to accept the view 
taken in Allahabad Canting Co., Bam- 
raulL Civil Misc. Writ No. 2882 of 3966. 
D/- 20-2-1967 (All) (Supra) It directed 
the case to be laid before a larger Benclu 
Accordingly, this case has xrow been Irid 
before us. 
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5. The submissions of learned counsel 
for the parties proceeded on the assump- 
tion that circumstance and property tax 
is a tax on professions, trades, c allin gs 
and employments. WMle the petitioner 
relied upon the substantive provirion of 
Art. 276 (2) the Zila Paiisalid seeks to 
escape its severity by recomrse to the pro- 
viso to that provision, 

6. The first question, I think, is whe- 
ther circumstance and property tax is a 
tax on professions, trades, callings and em- 
ployments. Circiunstance and property 
tax, it has been repeatedly laid down, is a 
tax bearing on the circumstances and pro- 
perty of a person. It is a tax on a per- 
son in relation to his status or, as it is 
said, his 'Haisiaf. It is also a tax in res- 
pect of his property. It is a composite 
tax, in relation to his status and property. 
Reference may be made to the decisions 
cited before us as to the nature of circums- 
tance and property tax. In District Board 
of Farrukhabad v. Prag Dutt, AIR 1948 
All 382 a Full Bench of this Court held 
that circumastance and property tax can- 
not be identified with a tax on income. Sub- 
sequently a Bench of this Court consisting 
of Agarwala and Chaturvedi, JJ., ex- 
pressed the view in Tata Oil Mills v. Dis- 
trict Board of Allahabad. 1955 All LJ 630 
that circumstance and property tax was 
no thing else but a tax on income. This 
was followed by the decision in Western 

U. P. Electric Power and Supply Co. Ltd. 

V. Town Area, Jaswant Nagar, AIR 1957 
AU 433, where Mootham & Srivastava, JJ., 
took the view that circumstance and pro- 
perty tax was a composite tax on pro- 
perty and cdrcmnstances. The Supreme 
Court laid down in Ram Narain v. State 
of U. P., AIR 1957 SC 18 that a tax on 
circumstances an d property was a com- 
posite tax and the word 'circumstance’ 
means a man’s financial position, his 
status as a whole depending, among other 
things, on his income from trade or busi- 
ness. We have also been referred to' 
Bharat Kala Bhandar Ltd. v. Municipal 
Committee, Dhamangaon. AIR 1966 SC 249 
but that is a case concerned with a tax on 
professions, trades, callings or employ- 
ments. 

A tax on profesrions. trades, callings or 
employments is a tax imposed on a person 
because he carries on a vocational activity 
which can be described as a profession, a 
trade, a criUing or an employment. It 
neither in respect of his ^tus nor of his 
property. An example of such a tax is that 
imposed by the U. P. Vriti, Vyapar, 
Ajivika Acir Sevayoian Ear Adhiniyam. 
1965. The two taxes are different in 
quality. A tax on the circrumstances and 
property of a person is a tax in respect of 
his status cmd his property. It js a com- 
posite tax, but nonetheless a single tax. 
Although the status of a person and the 
property of that person are the two Inter- 


twined strands whicii enter into the com- 
position of the tax, it is not possible to 
say that the tax can be considered as two 
distinct taxes under a single denomination. 
It is a single tax possessing a separate and 
distinct identity from all other taxes. It 
cannot be confused either with a tax on 
profesaons, trades, callings or employments 
nor with a tax on property. It is a com- 
posite tax, and the constituent elements 
which enter into its camporition cannot be 
separated. In that regard, I confess I am 
unable to agree with the contrary view 
expressed in Zila ParishacL Muzaffamagar 
V. JugalMshore Ramswarup, AIR 1969 AH 
40 fFB) where legislative sanction for 
the tax was traced to two distinct provi- 
sions in List II of the Seventh Schedule 
of the Constitution, namely Entry 49 re- 
lating to tax on lands and buildings and 
Entry 60 relating to tax on profesrions, 
trades, callin gs and employments. But 
having regard to the ultimate conclusion 
to whicdi I have come in this case, I do 
not think reference to a larger Bench is 
called for, 

7. Now, as the Supreme Court observ- 
ed in AIR 1957 SC 18 (supra) the worf 
"circumstance” means "a man’s financial 
position, his status as a whole depending 
upon, among other things, on his income 
from trade or business”. The income from 
trade or business may be only one of the 
considerations determining his status and 
there may be other considerations' which 
enter into that determination. Since a 
man’s standing in his trade or business 
m^ not be the only consideration deter- 
mining his status, I find it difficult to 
accept that if a tax is levied with respect 
to the status of a person it must be con- 
sidered as a tax in respect of his profes- 
sion. trade, calling or employment. But 
even if it be assumed that a tax with res- 
pect to the status of a person can be 
identified as a tax in respect of his pro- 
fession, trade, calling or employment. It 
cannot be forgotten that the element of 
status does not by itself constitute cir- 
cumstance and property Tax. The con- 
stituent element of property plays as es- 
sential a part in determining the quality 
of its composition. It appears to me that 
there can be no dispute tiiat circumstance 
and property tax is a composite tax. and 
when the element of property necessarily 
enters into that composition I find It dif- 
ficult to conceive that circumstance and 
property tax can be idriitified as a tax on 
professions, trades, callings or employ- 
ments, which, as the plain language 
shows, is a tax exclusively related to the 
vocational activity of a person and has 
nothing to do with his property. 

8. I may at once say that we are not 
concerned when determining the nature 
of circiunstance and property tax, with 
the measure or quantum of the tax. The 
measure or quantum of the tax may be 
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detennlned by reference to the Income 
5r^ the vocational activities of a ■person 
and from his property. It la possible that 
a person may have no. property and 
circumstance and property tax may be 
assessed in his h^ds quantified on the 
basis of his vocational Income. 
quality or nature of the tax Is a Qd ng 
apart from Its measure or quantum. 

9. Upon these considerations. In my 
opinion. Art 278 (2) of the ConslituUon 
cannot be invohed by the petitioner. 

10. The deddon in Ciril Misc. "Writ 
No. 2882 of 1966, D/- 20-2-1967 (All) 
(Supra) dealt with circumstance and pr<^ 
periy tax but it proceeded on the basis 
that it •was a tax faiiwy within the con- 
templation of Art 276 (2) of the Con- 
stitution. The learned Judges relied upon 
the dedaon of the Supreme Court In Ram 
Krishna Ram Nath v. Janpad Sabha. AIR 
1962 SC 1073. That case was concerned 
with Section 143 (2) of the Government 
of India Act, 1935 and Art. 277 of the 
Constitution and not with Sec. 142-A of 
the Government of India Act, 1935 and 
Art 276 of the Constitution. In the view 
that drcumstauce and property tax cannot 
be considered as a tax contemplated by 
Alt 276 (2) of the Constitution, the pro- 
tec^n of the proi^ to Art 276 (2) can- 
not be invoked by the petitioner. And as 
that is the entire submission on the bads 
of which relie! is claimed by the Peti- 
tioner. the case could have ended here. 

IL It may, however, be dedrable to 
ascertain whether circumstance and pro- 
iperty tax levied before the commence- 
pnent of the Constitution can be continued, 
even thereafter. Artide 277 of the Con- 
Jstitution provides, in my opinion, for the 
continued levy of su^ tax It declares 
that a tax whidi Immediatdy before the 
commencement of the Constitution was 
lawfully levied by a local authority for 
the purpose of a local area may. notwith- 
standing that the tax is mentioned in the 
Union List, continue to be levied and ap- 
plied to the same purposes until proid- 
don to the contrary is made by Parlia- 
ment by law. Circumstance and property 
tax was imposed in the con^tutional con- 
text prevailing before the Government of 
India Act. 1935 came In'to force.' It Is not 
disputed before us that ^e tax continued 
as a valid imposition throughout, before 
the Government of India Act, 1935 was 
enacted and through all the years there- 
after, Proceeding on that assumption, we 
must examine the effect upon that tax of 
the constitutional change over from the 
Government of India Act, 1935 to the 
Constitution of India. When the Con- 
^tution of India into force, dr- 

cumstance and property tax still did not 
find place as an entry expressly enumerat- 
ed in any ol the thr« lists of the seventh 
Schedule. But there Is the “redduary" 


A-LR. 

entry, namely Entry 97 of list L which 
de^ with any matter not enumerated In 
the previous entries In List I nor en- 
umerated in List II or list IIL It seems 
to me upon this that circumstance and 
property tax will now fall within the 
legislative competence of Parliament 
That being so, the pro^ddons of Art 277 
come into play. 

iZ. Drcumstance and property tax was 
levied before the commencement of the 
Constitution by a local authority, and 
Art 277 declares that it may be continued 
to be levied and applied to the same pur- 
poses notwithstanding that the tax now 
falls in the Union lid until provision to 
the contrary is made by parliamentary 
law. There was conaderable argument 
before us as to the true understanding ol 
the Supreme Court decision !n Ram 
Krishna Ram Nath, AIR 1962 SC 1073 
(Supra). It seems to me that what v/as 
said there applies fully to the case before 
us. On the reasoning which appealed to 
the Supreme Court In that case, the Zila 
Parishad, Bareilly can be identified with 
the District Board, Bareilly, The area 
for whose benefit the tax Is to be utilised 
and substantially the purposes for which 
the utilisation is to take place continued 
to be tte same. It is true that some ad- 
ditional functions have been conferred 
upon the ZUa Parishad, but that. In my 
opimon. is merely an extension ol the 
functions Imposed in the scope of local 
Self-Government. The rate oL'iax "remains 
at the Jevd fixed by the Notification of 
1933 and the incidence of the tax has not 
been shown to have altered in any manner. 
In nature and effect. It continues to be 
the same tax. Article 277 of the Con- 
eUtuUon ensures the continued levy of the 
circumstance and property tax demanded 
from the petitioner. 

13, In the result, the writ petition Is 
dismissed with costs. 

' i?’, ^ beg, J.;— This reference to 

* rtiA 'Ertffidi -was pccaSoned Toy doxftfts 
entertained by mv learned brethren R. S. 
Pathak and Gulati, JJ, about the correct- 
ness of the Division Bench decision of 
this Court in avil Misc. Writ No. 2882 of 
1966. D/- 20-2-1967 (All) by Hon’ble Beg. 
C. J. and Honble Dwivedi, J., where it 
was held that drcmnstance and property 
tax of Rs. 2,000/-, Imposed upon the as- 
sessee for the year 1965-66 by the Zila 
Parishad Allahabad, was not hit by the 
provi^ns of Article 276 (2) of the Con- 
stitution. This article reads as foUows:— 

"The total amount payable In respect 
of any one person to the State or to an? 
one municipality, district board, local 
board or other local authority In the State 
by way of taxes on professions, trades, 
callings and employments shall not ex- 
ceed two hundred and fifty rupees pei 

ttnwtiTn. 
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Prorided that if in the financial year im- 
mediately preceding the commencement 
of this Constitution there was in force in 
the case of any State or any such muni- 
dpaRty, board or authority a tax on pro- 
fessions, trades, callings or employments 
the rate, or the maximum rate, of which 
exceeded two hundred and fifty rupees 
per anntun, such tax may continue to be 
levied imtil provision to the contrary is 
made by Parliament by law, and any law 
so made by Parliament may be made 
either generally, or in relation to any 
specified States, mimicipalities, boards or 
authorities.” 

15. It appears from the judgment ol 
the Division Bench in Allahabad Canning 
Co.’s case. Civil Misc. Writ No. 2882 of 
1966, D/- 20-2-1967 (All.) (supra) that the 
contention of the petitioner’s counsel in 
that case was that the tax imposed upon 
the petitioner was not the same tax as 
was being imposed under the U.P. Dis- 
trict Boards Act X of 1922 before the 
commencement of the Constitution. The 
submission seemed to be that the identity 
of the tax was altered if it was levied 
under a subsequent enactment by a diffe- 
rent body. Relying upon the decision of 
the Supreme Court, AIR 1962 SC 1073, 
the Division Bench rejected this conten- 
tion. It pointed out that even if the 
body levying the tax was different, the 
identity of the tax was preserved. The 
Divisional Bench observed that the U.P. 
District Boards Act of 1922 had not been 
repealed by the U. P. Antarim Zila Pari- 
shad Act of 1958 which was a temporary 
Act revived by an amending Act 
I of 1960 after a gap of at least 
13 days froih the expiry of the temporary 
Act. It seems to have been also contend- 
ed by the petitioner’s counsel there that 
an expired Act could not be revived, but 
this contention was also rejected by the 
Division Bench. The case, was, however, 
decided on the assumption that the con- 
tention of the 'petitioner that the tax 
under consideration was one of the taxes 
mentioned in Article 276 of the Constitu- 
tion was correct. Their Lordships ob- 
served: 

"The law prowded for the assessment 
of the tax on circumstances and property 
and fixing the amount of such tax as well 
as the resultant liability of a person^ to 
be assessed to such tax always remained 
in force, and will continue to be in force 
even after the assumed expiry of the 
Antarim Zila Parishad Act. Accordingly, 
the proviso to Article 276 will apply to 
the case.” 

IG. It may also be pointed out that the 
Supreme Court decision in the case of 
Ram Krishna Ram Nath, A.IR 1962 SC 
1073 (supra), which was relied upon by 
the Division Bench, dealt with the appli- 
cation of Section 143(2) of the Govem- 
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ment of I n d i a Act, 1935 which corres- 
ponds to Article 277 of the Constitution 
and not with Section 142-A which cor- 
responds to Article 276 of the Constitu- 
tion. Section 143(2) of the Government 
of India Act, 1935 enacted: 

“143(2), Any taxes, duties, cesses or 
fees which, immediately before the com- 
mencement of Part III of this Act, were 
being lawfully levied by any Provincial 
Government, mxmicipality or other local 
authorities or body for the piuposes of 
the province, mimicipality, district or 
other local area imder a law in force on 
the fir^ day of January, nineteen hundred 
and thirty five, may. notwithstanding 
that those taxes, duties, cesses or fees 
are mentioned in the Federal Legislative 
List, contmue to be levied and to be ap- 
plied to the same purposes until provision 
to the contrary is made by &e Federal 
Legislature.” 

17. It seems that no contention was 
advanced before the abovementioned 
Division Bench that the case of the peti- 
tioner before it did not fall within the 
piuyiew of Article 276 inasmuch as a tax 
on the circumstances and property is not 
identical with a tax on a profession, trade, 
calling or employment with which Arti- 
cle 276 deals. It has been held recently 
by a Full Bench of this Court in AIR 
1969 All 40, relying on the case of AIR 
1957 SC 18, as follows: — 

"In our view circumstances and pro- 
perty tax is leviable only on immoveable 
property (lands and buildings) or on 
financial status derived from profession, 
business or employment; and legislation 
in relation to such a tax is clearly within 
the competence of the said legislature by 
virtue of Items 49 and 60 of List II of 
the Vn Schedule of the Constitution.” 

In other words, although the circum- 
stances and property tax may include a 
tax on a profession, calling, or employ- 
ment, yet, it cannot be said to be confin- 
ed to the limits of such taxes. It is a 
composite tax. I confess that I find the 
terms 'circmnstances and property’ to be 
very vague. But, the validity of the 'cir- 
cumstances and property’ tax as such has 
not been questioned before us either on 
the ground that it is too va^e and wide 
a class or a subject to taxation that it is 
outside the competence of the State Legis- 
lature to impose a t^ which may fall 
within its scope. This brings me to the 
facts upon which the petitioner now before 
us came to this Court and the Questions 
which have been argued before us. 

18. The petitioner is a partaership 
firm manufacturing machinery and _ ma- 
chine tools and carrying on the_ busmess 
of structural engineers. Its business ex- 
tends all over India, but the registered 
office of the partnership is located at 
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Clutter-buckganl within the area subjert 
to the authority of the ZUla Parishad. 
Bareilly. This very area was previously 
subject to the authority of the District 
Board. Bareilly, which functioned under 
the U.P. District Boards Act The Dis- 
trict Boards ceased to exist from 1st of 
May. 1958. but their powers were vested 
in or were transferred to the Antarim 
Zila Parishads set up under the U.P. An- 
tarim Zila Parishad Act of 1958. The 
U.P. District Boards Act X of 1922 was 
only repealed districtwise, by Sec. 274 of 
the U.P. Kshettra Samities and Zila Pari- 
shads Act XXXin of 1961 {hereinafter 
referred to as the Actl. from the date on 
which Kshettra Samitis were established 
in each district. The petitioner before 
us. on whom circumstances and property 
tax of Rs. 2.000/-. the maximum permissi- 
ble under a rule notified on 25-0-1930 
with reference to provisions of Sec. 114(d) 
of the U.P. District Boards Act, was Im- 
posed In 1965-66. objected to the payment 
of the tax on the ground that the levy 
was not the same as that made by the 
former District Board. The ground put 
forward for denying the identity of the 
tax imposed with what was being leried 
by the District Board before the Cotistitu- 
tion was that the Kshettra Samitis and 
Zila Parishads under the Act were legally 
different entitles from the District Board 
under the repealed Act 

19. Mr. Jagdlsh Swarup appearing for 
the petitioner drew our attention to the 
preamble of the U.P, District Boards Act 
of 1922 where the object of the Act was 
stated to be 'to make better provirion for 
local self-Govemment In rural areas of 
the United Provinces’ and to that of the 
U.P. Act No. XXXin of 1901 which was 
intended to enable the Kshettra Sanities 
and the 2illa Parishads established in the 
districts of Uttar Pradesh imdcr the Act 
to undertake certain governmental funo* 
tions in furtherance of the principle of 
democratic decentralization of govern- 
mental functions and for enstiring proper 
municipal government in rural areas. 

I do not think there Is any need to refer 
to the preamble of the two Acts for the 
purpose of showing that the District 
Boards functioning under the Act of 1922 
were very different bodies from the zria 
Parishads and the Ksh ettr a Samities set 
up under the Act XXXm of 1961. The 
preamble need only be referred to If there 
is any ambiguity in the interpretation of 
the provisions of an Act. There is no 
such difficulty before us In coming to 
the conclusion that the District Boards 
constituted under Chapter H of the UT*. 
Act X of 1922 and incorporated under 
Section 4 of that Act were entirely diffe- 
rent in composition from the Kshettra 
Samities and Zila Parishads set -up under 
Chanter II of the U.P. Act XXXIII of 
1961 and incorporated tmder Sections 5 
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and 17 of the Act performing the func- 
tions rfven In Chapter HI of the Act. The 
separate identity of a corporate body Is 
suffldently established bv a separate In- 
corporation which puts the seal of birth 
upon a new corporate entity. 

20. The composition and Identity of 
the body whidi levies a tax Is one thina 
bat the Identity of the tax which Is levied 
by a body is another matter. It is pos- 
sible that even though the agency through 
which the tax is imposed is different, yet, 
the tax, which continues to be levied 
through another governmental agency, Is 
the same. It may not be out of place to 
mention here that the definition of the 
term "State”, given in Article 12 of the 
Constitution, includes all governmental 
authorities ^thin the territorial limits 
of the State whether they operate at 
the State level or at lower levels. 
One of the auestions of construo* 
lion which arises before us U whether 
the Article 276 f2) Is applicable to the 
tax before us. and. if so. whether the 
proviso in Article 276f2) makes It Impe- 
rative, as a condition precedent to the 
protection It rtves to certain taxes, that 
the tax for which protection is sought 
must be levied by the same body whidi 
levied It In the financial year Immediate* 
ly preceding the commencement ot the 
Constltotlon. It will be noticed that the 
proviso to Article 276(2) would only apply 
If the particular tax was being levied In 
the financial year Immediately preceding 
the commencement of the Constitution. 
AU the agencies through which the tax 
can be imposed are mentioned in the pro- 
viso. but the proviso does not anywhere 
enact that the continuance of the levy 
must also be by the very authority or 
agency through which the tax was being 
levied before the Constitution. Therefore, 
if Article 276(2) was really applicable to 
the drcumstances and property tax im- 
posed upon the petitioner, there was much 
to be said for adopting Ae Interpretation 
accepted by the Divisional Bench In the 
Allahabad Canziing Co.’s case. Civil MIsa 
Writ No. 2882 of 1966, D/- 20-2-1967 (AU) 
according to which the Identity of the 
body continuing to levy the was Im- 
materlaL 

21. It, however, appears to me that 
we are bound to hold, in view of the 
authorities already mentioned above, that 
the tax before us is a composite tax and 
not merely a tax upon professions, call- 
ings. or employments, ^erefore. It would 
not be correct to apply the limit Imposed 
by Article 276(2) to such a tax at alL 
Hence, the question of Invokiw! the rJd 
of the proviso would not arise. Although, 
the circumstances and property tax may 
include a tax on an assessee’s profession, 
calling, or employment, yet. the petitioner 
has not shown that the tax imposed upon 
him in the present case can be apportion- 
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ed between a tax upon his buaness and 
a tax on his property. Nor has the peti- 
tioner taken up the case that the Zila 
Parishad of Bareilly is really tajdng only 
a business or trade under the guise of tax- 
ing circumstances and property. The 
.argument advanced on behalf of the peti- 
tioner proceeds on the basically incorrect 
assumption that a tax on circumstances 
and property must always be equated or 
identified with a tax on a business, call- 
ing, or employment. If that assumption 
Is erroneous, as it appears to me to be 
clearly, the main plank of the petitioner’s 
attack upon the assessment is removed. 

22. I may mention here that one of the 
founds taken up by the petitioner was 
that imposition of the tax is entirely arbi- 
trary. No attempt was, however, made 
to show that the imposition of the tax 
was not correlated to the circumstances 
and property or the status of the peti- 
tioner. The burden of proving facts to 
Justify such a contention lay upon the 
petitioner. As no argument was based on 
alleged arbitrariness in applying the 
maximum rate to the petitioner, it would 
be safe to assume that this ground has 
now been abandoned although taken up 
vaguely in the petition. 

23. Learned counsel for the petitioner, 
in the course of argument, however, also 
relied on fte provisions of Article 265 of 
the Constitution which prohibits the levy 
and collection of tax except by the autho- 
rity of law. This provision only places 
the burden of showing^ the legal authority 
for the levy upon ta^^g authorities. The 
opposite pciities, therefore, relied on pro- 
visions other than proviso to- Art. 276(2] 
also to justify the tax. 

24. As it appeared, in the course of 
the hearing, that the tax in question coxild 
not be entirely covered by Article 276 of 
the Constitution, the learned counsel for 
the petitioner was asked what reply he 
had to give to the possible view that the 
tax in question, not being a t^ confined 
to a tax , upon a business or calling wholly, 
did not fall under Article 276 of the Con- 
stitution but could be covered completdy 
by Article 277 of the Constitution which 
corresponds to Section 143 (2) . of the Gov- 
ernment of India Act. Article 277 reads 
as follows: — 

"Any taxes, duties, cesses or fees which. 
Immediately before the commencement of 
this Constitution, were being lawfidly 
levied by the Government of any State 
or by any municipality or other local 
authority or body for the purposes of the 
State, may, notirtthstanding that those 
taxes, duties, cesses or fees are mention- 
ed in the Union last, continue to be levi- 
ed and to be applied to the same purposes 
unto, provision to the contrary is made 
by Parliament by law.” 

25. The answer which the learned 
counsel for the petitioner gave to this 


point of view was that Article 277 applies 
or^y to taxes "mentioned in the Union 
list”. It was contended that this conclu- 
sion was reinforced by the provision that 
the tax would continue to be levied and 
to be applied to the same purposes imtil 
provision to the contrary is made by Par- 
liament by law. It was urged that un- 
less the tax was_ specifically mentioned In 
the Union List it could not be protected 
by Article 277 of the Constitution. It was 
pointed out that, in Ram Krishna Ram 
Nath’s case, AIR 1962 SC 1073 (supra), 
the Supreme Court was concerned with 
the validity of the 'terminal tax’ which 
was specifically mentioned as item 58 of 
the Federal list in the seventh Schedule 
of the Government of India Act, 1935 and 
is now found as item 89 of the Union list 
in the Seventh Schedule to the Constitu- 
tion. It was submitted that the conten- 
tion of the opposite parties themselves 
also was that the tax in question was 
covered by the proviso to Art. 276. 

26. It is true that the opposite parties 
had also primarily contended that the 
tax in question was protected by the pro- 
viso to Article 276, Learned counsel for 
the opposite parties, hov/ever, did not give 
up the alternative submission that it is 
also protected by Article 277 of the Con- 
stitution. Indeed, the learned coimsd 
for the opposite parties relied upon 
1955 All LJ 630 where a Division Bench 
of this Court held: "The circumstances 
and property tax, therefore, being a tax 
on income, is saved by reason of the pro- 
visions of Artdle 277 of the Constitution, 
provided that it was lawfuUy levied prior 
to the commencement of the Constitution. 
The Act was valid when it was enacted in 
1922 when there was no division of 
powers between the Centre and the Pro- 
vinces, as was held In District Board, 
Dehra Dun v. H. Trotter, 1939 All LJ 161 
= (AIR 1939 All 389). It continued to be 
valid even imder the Government of 
India Act, 1935 by reason of the provi- 
sions of Section 143, Clause (2) of that 
Act read vath the seventh Schedule, List 
L item 54.” 

27. The view adopted by the above 
mentioned Division Bench was that cir- 
cmnstances and property tax could be 
equated with income tax, and, therefore, 
was covered by item 82 of the Union List, 
Agarwala, J., spealdng for the Division 
Bench, interpreted the majority view of 
Dayal and B. Prasad, JJ. in 1948 All LJ 
338= (AIR 1948 AH 382 FB) to be that 
the t^ on drcumstfoces and property 
was really a tax on income. This view 
was sought to be supported by an applica- 
tion of the pith and substance rule and 
an examination of the provisions of Sec- 
tion 114 of the UP. District Boards Act, 
1922, indicating the character of a tax on 
circumstances and property. The rele- 
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vant part of Section 114 'which may be 
reproduced here, reads as follows;— 

"The power of a board to Impose a lax 
on droimstances and property shall be 
subject to the following conditions and 
restrictions, namely: 

(a) the tax may be imposed on any per- 
son residing or carrying on business In 
the rural area {prodded that such person 
has so resided or carried on business for 
a tot^ period of at least ox months In 
toe year under assessment); 

to) no tax shall be tmpos^ on any per^ 
son whose total taxable income is less 
than two himdred rupees per annum; 

fc) the rate of tax ehall not exceed 
foxir pies in the rupee on the total taxable 
Income: and 

(d) the total amount of tax imposed on 
any person shall not exceed such maxt- 
roum (if any) as may be prescribed by 
rule. 

Explanation— For the purpose of tof^ 
Section "taxable Income means estimat- 
ed income,” but shall not include income 
of toe following classes; 

(1) "agricultural Income” as defined tn 
the Indian Income Tax Act. 1922. 

(ii) income on which any tax haa pre- 
viously been imposed under Section 128 
of the United Provinces Kunidp^tiea 
Act. 1916. 

(Ui) income on which any tax has pre- 
viously been imposed by any other board 
under clause (b) of Section 108”. 

28. The Divikon Bench’s view that dr- 
cumstances and property tax could be 
Identified with Income tax was not accept- 
ed by toe recent Full Bench in 7-na pu- 
shed MuzaSamagar’s case, AIR 1969 All 
40 (FB) (supra). 

29. I may respectfully point out that 
the nature of a tax cannot be conclurii^y 
shewn by the fact that its Inddence Is 
upon income. Even taxes upon profes- 
dons, trades, calUngs, and employments 
esa fee rnefred ar tsxss dw iiajote. It was 
for this reason, as Mudholkar. J. pointed 
out in AIR 1966 SC 249 at p, 257. that 
Section 142-A of the Gevemment of India 
Act and Article 276 of our Constitution 
were enacted. But for these provisions 
taxes on businesses, professions, paTiinp q 
and employments, could have beem ex- 
cluded from the State List as t^es on 
Income. Article 276(1) clearly indicates 
that this was the reason for the provirion, 
^e inddence of taxes on drcumstances 
and property will also generally fall on 
Income. Again, income may be adopted 
as a ymd stidc for "ouantifying” the tax 
es point^ out In S. C. Anand v. State of 
U.P.. 1967 All U 999“(AIR 1969 All 317) 
(TO) where the character of taxes cover- 
ed by Article 276 was analysed by me 
(see at pp. 1009 to 1013 of All LJl=»(at 
pp. 326 to 329 of AIR). But. ndther 
inddence of a tax on Income nor the fact 
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tint income Is Its yardstick or measure 
for fbdng the amoimt payable will deter- 
mine the true character of a tax conclu- 
Bivrfy. The character of a tax Is perhaps 
determined more accurately by answer- 
ing the question; what is the legal hash 
of the tax or the reason ■without which 
there could be no such tax? In the case 
of a tax on drcumstances and prope^ 
probably the best answer one could give 
to such a question is that it Is a status 
(hdsiyat) to use the Hindi equivalent 
which Is the legal basis or the subject 
matter of the tax. Circumstances (in- 
cluding income) or property may serve 
as Us sources or measures, but the result- 
ant or the amalgam sought to be taxed 
could not perhaps be described more pre- 
cisely than by using the term ‘status’ for 
It Could such a tax on the petitioner’s 
*statu5’ be saved by Article 277? 

30. Both Artides 276 and 277 occur In 
Chapter I on 'Finance*. In Part XII of the 
Constitution, under the heading; Distri- 
bution of Revenues between the Union 
and the States". Each of these two arti- 
cles seeks to preserve for authorities with- 
in a State, including local government 
bodies, certain pre-Constitution taxes 
which may otherwise fall outside the 
competence of State bodies. Article 276(2), 
howeven imposes an UPper limit of 
Rs. 250/- per person per annum on a 
foesh tax of the nature indicated there 
and levied by any particular State or 
local authority, but Article 277 deals more 
generally with pre-Constitution taxation. 
Even if It could be urged that the subject 
matter of Artide 276(2), which deals with 
Impositions by particular authorities, 
should govern the scope of the proviso 
Intended to exem'pt "a tax” from the 
ambit of impositions which used to be 
made by particular authorities, it appears 
to me that the reference In Artide 277 to 
"taxes, duties, cesses, or fees” which were 
being lawfully levied by any of the autho- 
rities mentioned thare was Jntandad only 
to describe the kind of taxation which 
had been takljag place before toe com- 
mencement of the Constitution and nof 
to confine the power of continued taxa- 
tion in future of the same character to 
toe very authorities already In existence 
before the Constitution. 

31. On the face of it. Article 277 of the 
Constitution means that if a tax fell with- 
in the dass mentioned there It could ha 
continued by an authority otherwise 
authorised to levy It and could be applied 
"to the same purposes” as It had been 
applied before toe commencement of toe 
C^mlltuUon, It could be contended that 
the non obstante clause only removes the 
bar which may arise from a mention of 
the tax. duty, cess, or fees in the Union 
List. Even if the non obrtante clause was 
held to cut down the scope of the appa- 
rently wide sweep of Artide 277, it seems 
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to me that a tax’ on “circumstances and 
property” ' of every kind, not having been 
mentioned either in the State List or fa 
the Concurrent List, could only be cover- 
ed by entry No. 97 of the Union list read 
with Article 248 of the Constitution. Entry 
97 reads as follows: "Any other matter 
not enumerated in List II or List HI in- 
cluding any tax not mentioned in either 
of those lists’’.^ This entry thus mentions 
t^es not specifically mentioned fa other 
lists. The Constitution makers must be 
deemed to be aware of the existence of 
a tax on "circumstances and property”, 
A tax covered by entry 97 seems to me 
to satisfy the requirement that a tax, to 
be protected by Article 277, must be men- 
tioned in the Union list. Such a require- 
ment for all taxes sought to be saved by. 
Article 277 seems logical and implied, al- 
though it is not dearly expressed in the 
article, because taxation failing full xvith- 
fa the competence of State legislatures 
does not , require to be saved at all xvith 
the help of either Article 276 or of Arti- 
cle 277. 

32. The next requirement for the pro- 
tection given by Artide 277 of the Con- 
stitution is said to be that the tax must 
be shewn to be applied for the same pur- 
poses as the pre-Constitution tax. On the 
language of Article 277 this seems^ to be 
a requirement for testing due application 
of proceeds of a tax only. Even if it 
were asstimed to be a criterion for deter- 
mining tile character of a tax or for 
justiftdng its levy, the test does not seem 
to me to be capable of application with 
precision or strictness to taxation faas- 
mudi as the very nature of a tax, as dis- 
tinct from license fees, implies that it is 
not earmarked for specific purposes (see: 
The Himgir-Rampur Coal Co., Ltd. v. 
State of Orissa, AIR 1961 SC 459 at p. 
464). It is presumed that taxation ^ Is 
meant for the benefit of the public which 
results from expenditure incnrred or 
from schemes tmdertaken _by State or 
local governmental authorities. A fulfil- 
ment of this broad puryiose xdth reference 
to any particular area for which taxation 
takes place is all that could be required, 

33. The areas for whiA District 
Boards were set up under Section ^4 of the 
U.P. District Boards Act are identicd 
with the areas for which Zila Parishads 
were set up under Section 17 of the Act. 
Both the District Boards as well as the 
Zila Parishads exercise their powers by 
means of resolutions and bye-laws ope- 
rating in the districts under their autho- 
riiy. Section 174 of the U.P. District 
Boards Act enabled a District Board to 
make bye-laws for the purpose of promo- 
ting the health, safety, and convenience 
of the inhabitants of a district and for the 
furtherance of the administration of the 
district under the Act, Similarly, Sea 239 


of the Act enables a Parishad to make 
bye-laws for the same area "for the pur- 
pose of promoting or maintaining the 
he^th, safety, and conyenience of the 
inhabitants of the rural area of the dis- 
trict and_ for the furti;erance of the ad- 
ininistration of this Act in the Khand and 
me District”. There seems to be no real 
difference in the purposes stated in the 
two provisions. 

__ 34. A glance at the illustrative sub- 
le_cts_ given in Section 174(2) of the U.P. 
District Boards Act and their comparison 
with the much longer and more compre- 
hensive list in Section 139(2) of the Act 
only indicates the growth of activities 
serving the same broad purposes. It ap- 
pears to me that although the names of 
the bodies making the bye-laws haye 
changed and the activities of the Zila 
Parishads and Kshettra Samities have be- 
come more extensive, yet, the broad pur- 
poses served by the District Boards set 
up imder the U.P. District Boards Act 
are the same as those of the new bodies 
set up under the Act. 

In judging the puiposes of taxation by 
local Government bodies, the term "pm- 
poses”, as it is used in a constitutional 
provision, cannot be narrowly construed 
because, as already indicated, all taxation 
is presumed to be for public benefit. So 
long as the areas served remain the same, 
the purpose cannot be said to be altered 
by any expansion of activities or changes 
In the composition of the local Govern- 
ment authority imposing ihe same tax for 
corresponding piuposes under a fresh 
enactment. The object of Article 277 of 
the Constitution appears to be to provide 
for continuance of pre-existing taxes in 
the same local areas for the same broad 
purposes. That continuity is not broken 
by the succession of a new statutory body 
imposing the same tax and expending its 
activities for the benefit of the public of 
the same area. Article 277 appears to me 
to be enough to save and continue the 
impugned tax for purposes which have 
also continued. 

35. The difficulty In accepting the line 
of reasoning indicated above is caused by 
the ratio decidendi of the recent Full 
Bench decision in AIR 1969 All 40 (FB) 
(supra) where an attack upon the validity 
of the tax on circiunstances and property 
was repelled from a different angle. _ It 
was held there that such a tax was with- 
in the competence of the State Legisla- 
ture as it was covered fully by Entries 
49 and 60 of List 11 or the State List of 
the Seventh Schedule of the Constitution. 

If the circumstances and property tax Is 
fully covered by the State List, there Is 
no need to seek the protection of either 
Article 276 or of Article 277 at all to 
justify its levy under the Act. Indeed, 
both Articles 276 and 277 would become 
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Inapplicable If the drcumstances and pro- 
perty tax Is fully covered by the State 
list. As already Indicated above, the 
presence of these articles In the Constitu- 
tion, when Article 372 is there to cave all 
laws existinE before the Constitution un- 
til other provisions are made In that be- 
half. is explained by the need to brinj? 
within the competence of State and local 
governmental authorities and oreans what 
would otherwise fall outside their taxina 
powers. Therefore, as soon as wc adopt 
the line of reasoninR and the ratio deci- 
dendi of the Full Bench dedsion in the 
case of Zlla Parishad MuzalfamaRar, AIR 
1969 All 40 (FB) (supra), as we are bound 
to do unless we were to refer the case to 
a still larger bench. It becomes unneces- 
sary to dedde whether the proviso to 
Article 276(2) or Article 277 protects the 
levy under condderation. On this view 
of the law. the tax could be eupported 
simply by the authority of a post consti- 
tution statutory prodsion of the State 
Legislature. It would not require any 
other authority of law to sustain It. 

36. Our attention has been drawn to 
such a post-ConstltutioTV provision made 
by the U. P. State Legislature. This Is 
Section 270(a) of the Act which keeps 
alive, inter alia, any tax, rule, or bye-law 
or Ttotiheadon In force in a local area 
under the provisions of the U.?. Kstrict 
Boards Act X of 1922 until other provi- 
sions are made under the Act S. 270(a) 
speaks also of other laws tn force before 
"the appointed date", but so far as t«es 
Imposed under the provisions of the U.P. 
District Boards Act X of 1922 are con- 
cerned, this Is Immateriai The impugn- 
ed tax satires the requlremcnta of Seo* 
tion 270(a) of the Act 

37. The only answer given by the 
learned counsel for the petitioner to the 
abovementioned contention was that Sec- 
tion 270fa) could not conflict ^th fte 
provisions of Article 276 of the Constitu- 
tion. This reply presupposes that Arti- 
cle 276 of the Constitution really applies 
to a case of drcumstances and property 
tax It is only if neither Article 276 nor 
Article 277 of the Constitution could apply 
to the case that the Zila Parishad need 
rely, as It did, on Section 270(a) of the 
Act. Article 372 of the Constitution alro 
eaves law existing before the Constitution 
Until altered by competent authority pro- 
vided it is not hit by other provisions of 
the Constitution to which It is eubfected. 
Articles 276 and 277 of the Constitution 
were meant to protect certain pre-ConsU- 
tution taxes even If thev were Wt by 
other provisions of the Constitution, If. 
however, as held by the Full Bendi In 
the Zna Parishad MuTaffarnagar'a case, 
AIR 1969 All 40 (FB) (supra), the dreum- 
rtances and property tax falls fully with- 
in the State List, there would be no a»n- 
^et between the legislative epheres of 
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the Parliament and State Legislatures 
when the State legislature authorises it 
Section 270(a) of the Act thus seems to 
provide a complete answer to the peti- 
tioner's attack upon the drcumstances 
and property tax imposed by the Zila 
Pprishad. 

38. I confess that I find some difficulty, 
with great respect in unhesitatingly ac- 
cepting the view expressed by the Full 
Bench in the Zila Parishad Muzailar- 
nagaris case. AIR 1869 All 40 (FB) as the 
terms 'Circumstances and Property* are 
too vogue and undefined to be capable of 
being confined to Itons 49 and 60 of IJst 
H of the Seventh Schedtfie. They could 
easilv embrace other Items mentioned In 
both State and Union lists. Therefore, 
I find entry No. 07 of the Union List I to 
be more appropriate for so vaguely des- 
cribed a But, as the ultimate result 
will be the same whether the tax is held 
to be covered and protected by Article 277 
or by Entries 49 and 60 of the State list 
I do not think that this particular case 
would Justify a reference by us to a still 
larger bench. We mxist, under the d> 
cumstances. follow the earlier PuH Bench 
dedsion. 

39. I may summariso my views w 
follows— 

The conclxxsion reached by the Divlaoa 
Bench in Allahabad Canning Company's 
ease. Civil Mist Writ No. 2882 of 1966, 
D/- 22-2-1967 (All) (supra), that the con* 
tinuance of the drcumstances and pro- 
perty tax was legally Justified, was cor- 
rect but the assumption on which It rest- 
ed, that the tax was within the purview 
of Article 276 exclusively, cannot be stid 
to be correct as it is InconsSstent with the 
view that it Is a composite tax as held by 
the Full Bench of this Court In tiie case 
of Zila Parishad Muzaftamagar, A^ 1969 
All 40 (FB) (supra) following the 
Supreme Court’s decision in Ram Narain’a 
case. AIK 1957 SC 18 (supra). The view 
expressed bv another Division Bench In 
Tata Oil Mais’ case. 1955 All U 630 
(supra), that such a tax Is protected by 
Article 277 of the Constitution, could be 
Justified on the footing that the tax falB 
under Item 97 of the Union list Instead 
of by holding, as tiis Divirion Bench held, 
that it fell imder Item No. 82 of the 
Union list which Is there for "taxes on 
Inrome other than agricultural Income' . 
But. as the ratio deddendl of the Full 
Bench dedsion in Zila Parishad Muzaftar- 
nagaris case. AIR 1969 All 40 (FB) (supra), 
which we are boimd to follow, was that 
drcumstances and property tax Is fully 
within the competence of the State Legis- 
lature. its levy did not need any authority 
beyond what Is found to Sec 270(a) of 
the Act to Justify It on facts set up In the 
case before us- 

40. This writ petition must, therefore 
be dismissed vrith costs. 
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41. TRIPATHI, J.; — I concur 'with my 
learned brother Beg, J. ■that this petition 
must be dismissed, but my reasons are 
different. 

42. The petitioner is a partnership 
firm ha-ving its registered office at Glut-, 
terbuckganj, Bareilly, w'hich lies 'withiu 
the jurisdiction of the Zila Parishad of 
Bareilly. The petitioner-firm deals in 
the repairs and manufacture of sugar-cane 
macMnery and machine tools. For the 
year 1964-65 the Zila Parishad Bareilly 
demanded and realised from the peti- 
tioner a sum of Rs. 1500/- as circumstan- 
ces and property tax, and for the year 
1965-66 it assessed a sum of Rs. 2000/- 
Whidi is the maximum amount permissi- 
ble, as circumstances and property tax 
on the petitioner. The petitioner has filed 
the present writ petition challenging the 
validity of the aforesaid assessment and 
has, inter alia, prayed for the issue of “a 
writ, order or direction in the nature of 
mandamus or any other appropriate writ, 
direction or order commanding the op- 
posite parties not to recover from the peti- 
tioner the impugned tax, at any rate, not 
in excess of Rs. 250/- per annum.” 

43. On reference, the petition came up 
for hearing before a Division Bench 
(Hon’ble Pathak and Gulati JJ.) where 
■the respondents placed reliance on _ _an 
imreported decision of another Diwrion 
Bench (N. U, Beg. C. J. and S. N. Dwi- 
vedi, J.) in the case of the Allahabad 
Canning Co., Bamrauli, Ci'vil Misa Writ 
No. 2882 of 1966 (All.) which completely 
covered the issues arising in the case, ^e 
Di-vision Bench, however, felt some diffi- 
culty in accepting -the dictum emmciated 
In the aforesaid derision and thought it 
expedient to refer the petition for consi- 
deration by a Full Bench. That is how 
the case has come up before us. 

44. It is not disputed that prior to the 
commencement of the Constitution and 
even after such commencement but before 
the enactment of Kshettra Samities_ ^d 
Zila Parishads Act 1961. -the U.P. District 
Boards Act (Act X of 1922) applied to the 
district of Bareilly and the rules_ framed 
thereunder permitted the imposition of a 
tax on circumstances and property upto 
the extent of Rs. 2000/-. It is also ad- 
mitted that even after "the repeal of the 
aforesaid Act the rircumstances and pro- 
perty tax had been le-vied to that extent 
in the area under the Antarim Zila P^^" 
shad Act which came into force on the 
29th of March, 1958. 


that under Clatise (2) of the aforesaid 
Article the total amount payable in res- 
pect of any one person to the State or to 
any local authority in the State by way 
of such taxes cannot exceed Rs. 250/- per 
annum and the pro'viso to the aforesaid 
Article does not come into play in the 
instant case. It is contended that the 
pro'viso to Article 276 of the Constitution 
is in the nature of a sa-ving clause intend- 
ed to prevent sudden dislocation of the 
finances and working of the particular 
local bodies which were in existence at 
the time of the commencement of the 
Constitution. But where new local bodies 
have been incorporated and constituted 
imder different enactments, and the ear- 
lier ones have ceased to exist such new 
bodies being separate and distinct cor- 
porate entities from those which had 
been le-vying the circumstances and pro- 
perty tax on the eve of the Constitution, 
cannot take advantage of the pro-viso to 
continue levying such taxes beyond the 
permissible limit of Rs. 250/- per nnnnTn, 

It is urged that for sa'ving such a taxa- 
tion tmder the proviso it is necessary that 
the local body levying such a tax is iden- 
tical in its nomenclature, objective and 
area of operation -with one which had 
been imposing such a tax before the 
commencement of the Constitution, and 
■with the repeal of United Pro-vinces Dis- 
trict Boards Act, 1922 under Section 274 
of the Kshettra Samities and Zila Pari- 
shads Act, the District Board of Bareiliy 
ceased to exist and the Zila Parishad 
which was established and incorporated 
xmder Section 17 of the Act was a diffe- 
rent and distinct entity than the former 
ha-ving a different and more comprehen- 
sive aim for its achievement and as such 
it cannot claim the benefit of the pro'viso 
to Article 276 of the Constitution. Mr. 
Jagdish Swarup contends that in the case 
of the Allahabad Canning Co., Bamrauli 
(supra) this aspect of the queriion was 
not canvassed before the Division Bench, 
with the result that the decision hi that 
case requires reconsideration, 

46. Ha-ving given my anxious consi- 
deration to the points raised by the learn- 
ed counsel, I regret my inability to agree 
■with him. In my opinion, the questions 
posed by the learned counsel were equally 
in ■view of the Division Bench which 
heard Civff Misa Writ No. 2882 of 1966 
(All), and the Di-vision Bench, relying on 
a decision of their Lordships of the 
Supreme Court in AIR 1962 SC 1073 has 
given correct answers to those questions. 


45, Mr. Jagdish Swarup. learned coim- 
sel for the petitioner, has argued the case 
on the footing that the circumstances and 
property tax le-vied by the local bodies Is 
in -the nature of a tax in respect of pro- 
fessions, trades, callings or employments 
within the meaning of Article 276 of the 
Constitution. His contention, however. Is 


47. In the light of the derision of the 
supreme Court in AIR 1957 SC 18 a 
■’uU Bench of this Court, inter alia, hold 
n -the case of AJR 1969 All 40 (FB) that. 


"circumstances and pror^rty tax is 
IcvisblG only on inunovablc nropsrty 
(lands and buildings) or on finandal sta- 
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tus derived from profession, business or 
employment.” 

In view of this Full Bench deoslcm Mr> 
Jagdish Swarup conceded that the tip* 
cumstances and property tax In the In- 
riant case was in the nature of a tax on 
professions, trades or callings, as envi- 
saged under Article 276 of the Constitu- 
tion. That being so, 1 have to determine 
the validity or otherwise of the aforesaid 
tax in the light of Article 276 only be- 
cause the question relating to the appli- 
cability of Article 277 of the Constitu- 
tion has not been seriously canvassed at 
the Bar from either side. 

48. The relevant part of Artide 276 ol 
the Constitution reads: 

“276 (1) Taxes on professions, trades, 
callings and employments. Notvdthstand- 
ing anything in Art. 246, no law of the 
Legislature of a State relating to taxes 
for the benefit of the State or of a muni- 
cipality. district board, local board or other 
local authority therein In respect of pro- 
fessions, trades, callings or employments 
shall be Invalid on the ground that It re- 
lates to a tax on Income. 


(2) The total amount payable In respect 
of any one person to the State or to any 
one roui^dpatity, district board, local 
board or other local authority In the State 
by way of taxes on profesrions, trades, 
callings and employments shall not exceed 
two hundred and fifty rupees per annum: 


Provided that If In the financial year 
immediately preceding the commence- 
ment of this Constitution there was in 
force In the case of any State or any such 
munidpality. board or authority a tax 
on professions, trades, callings or employ- 
ments the rate, or the maximum rate, of 
which exceeded two hundred and fifty 
rupees per anmmi. such tax may continue 
to be levied until pro^'ision to the con- 
trary Is made by Paili^cnt by law. and 
any law so made by Parliament may bo 
made either generally or In relation to 
any specified States. MunlcipaliUes. 
boards or authorities." 

Clause (2) of the Article puts a ban on 
payment of tax on professions, trades or 
callings, referred to In Clause (U In ex- 
cess of rupees two himdred and fifty per 
annum to the State or to any local autho- 
rity ^ter the commencement of the Con- 
stitution. The proviso however calls out 
an exception and lays down that: 

"Where in the finandal year Immedi- 
ately preceding the commencement of 
this Constitution there was in force tn the 
case of any State or any such munidpa- 
lity. board or authority a tax on profes- 
sions. trades, callings or employments 
the rate, or the ma:dmum rate, of which 
exceeded two himdred and fifty rupees 
per annum, such tax may continue to be 
levied , 

49. Mr, Jagdlsh Swarup has argued 
that the word 'such' whldi falls before 


the words •municipality, board or autho* 
xity* In^cates that in order to take ad- 
vantage of tMs proviso the Identity of 
tim pre-^n^tution and post-Conriitu- 
tion local bodies must be the same. I am 
unable to agree with this contention. It 
will be noticed that In Clause (1) of the 
Article the words used are "the State or 
a munidpalltv, district board, local board”. 
In the proviso the word 'such* has been 
used In a generic sense to distingtiish tho 
local bodies from the State and not from 
one another amongst themselves. 

50, In the case of AIR 1962 SC tl073 
the Supreme Court had. Inter alia, ob- 
served: 

•The prindpal contention however, 
r^ed on behalf of the appellant before 
the High Court was based upon a denial 
of tte identity of the authorities — ^three 
Janpad Sabhas with the District Council, 
Bhandara which levied and collected the 
tax prior to April 1, 1937, The learned 
Judges of the High Court rejected this 
contention and held that the three Janpad 
Sabhas which, replacM the District Coun- 
dl of Bhandara were In substance Identi- 
cal with the "latter prindoally for the 
reason that the area covered by the three 
newly created Janpads was the same as 
that for which the District Council funej* 
tioned and that the purposes for which 
the tax collected would be utilised— ‘ 
^ilch are the criteria specified In Seo* 
tion 143 (2) were exactly the same. 
Just as it could not be disputed that U 
there were any change In the composl- 
tioD of the Dirirlct Council the Identity 
of a local authority would not be altered 
for the purposes of S. 143(2), the mere 
splitting up of that local area for bebu! 
administered by a plur^ty of Local 
Government units would not effect any 
change material for the purposes of the 
continued exigibillty of the tax under 
S. 143(2). The learned Attomey-Generid 
therefore very properly did not press be- 
fore U3 this point based upon the disap- 
pearance of the District Coundl and its 
being replaced by the respondent Sabhas 
as anv ground for denying to the lespon- 
dent-Sabhas the tight to levy the tax.” 

SI. In the light of this observation It 
must he held that it is the Identity of pur- 
pose for which the tax has been Imposed 
prior to and In the post-Constitutlon era 
and the area of its operation which is of 
paramoxmt importance and not the Iden- 
tity of the bodies levying such taxes. 
Wtile delivering the judgment of the 
Division Bench In the case of Canning 
Company, aviJ MIsc. Writ No. 2882 of 
1966, D/- 20-2-1967 (All) (Supra) Honhle 
DwivedI J. referring to the aforesaid de- 
drion of the case observed as follows:— 

"TWs case arose under Section 143 (2) 
cf the Government of India Act, 1935, the 
pmvislons of which were endogous to 
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Art. 276 of the Conslitution. In that case 
a terminal tax was originally levied under 
Section 51 of the Central Provinces and 
Berar Local Self-Grovemment Act, 1920. 
Subsequently the said tax was continued 
to be levied by the Central Provinces and 
Berar Local Self-Government Act, 1948 
which came into force on June 11, 1948. 
It may be noted that the Act of 1920 con- 
templated the formation of a District 
Council. Under the Act of 1948, how- 
ever, these District Coundls were replac- 
ed by Janpad Sabhas which comprised 
smaller areas. In spite, however, of the 
change in the nature of the groups that 
constituted councils and Janpads, and in 
spite of the fact that a new Act was en- 
acted to continue the said tax, their Lord- 
ships of the Supreme Court held that the 
tax remained the same. In view of the 
principle laid down in this case we find 
it difficult to accept the contention of the 
learned couns^ for the petitioner.” 

52. I am in respectful agreement with 
this observation and propose to analyse 
the facts in its light. 

53. The Kshettra Samitis and ZiHa 
Parishads Act, 1961 provides for the incor- 
poration of two separate entities. The 
Kshettra Samitis incorporated under Sec- 
tion 5 are to be a body corporate having 
perpetual succession and common seaL 
Same is the case with the Zila Parishads 
which are to be incorporated under Sec- 
tion 17 of the Act The powers, func- 
tions and duties of the two bodies incor- 
porated under the Act are entirely dis- 
tinct and their fimds are separate from 
one another. A perusal of the various 
sections of the Act will indicate that while 
the Kshettra Samitis have been constitut- 
ed "to tmdertake certain Governmental 
ixmciions at Kshettra level", the Zila 
Parishads have been constituted “for en- 
suring proper municipal Government in 
Rural Areas”. It must, therefore, be held 
that the object of the incorporation of 
the Zila Parishads is the same, namely 
"to make proper provision for Local Self- 
Government in rural areas" as has been 
that of the Boards constituted imder the 
District Boards Act, 1922. It cannot be 
disputed that there is no other local 
authority except the Zila Parishad which 
Is making provisions for Local Self Gov- 
eniment in the rural areas. There is no 
dispute also that the area of operation of 
the present Zila Parishads and the erst- 
while District boards is the same. 

.54. Chapter VI of the Act deals with 
funds, property and contracts. Sec- 
tions 99 and 100 which are relevant to 
the questions in controversy are these: 

"99. Zila Nidhi and Kshettra Nidhi— 

fl) There shall be established for_each 
Zila Parishad a fimd called Zila Nidhi and 
for each Kshettra Samili a fund called 
Kshettra NidM, to the credit whereof shall 
be placed all sums received and all loans 


raised by or on behalf of the Zila Parishad 
or the Kshettra Samiti, as the case may 
be; 

i^ovided that a Zila Parishad or a 
Kshettra Samiti shall earmark parts of 
the fund received by it for a particular 
purpose for that purpose and shall expend 
the same in carrying out that purpose. 

(2) Nothing in this section sTiall ^ect 
any obligations of a Parishad or a Elshettra 
Samiti arising from a trust legally imposed 
upon or accented by it 

(3) A Parishad or a Kshettra Sarruti 
may receive such contributions in cash 
or in kind as may be made by any per- 
son for any work of public utility and the 
Parishad or the Kshettra Samiti shafl, 
thereupon, utilize the same together with 
its contributions, wherever necessary, in 
executing such work. 

100. Parishad to be local authority 
under the Local Authorities Loans Act. 

(1) A Parishad shall be deemed to be 
a local authority as defined in the Local 
Authorities Loans Act, 1914, and shall be 
subject to all its provisions and the rules 
made thereunder for the purpose of 
borrowing money under that Act 

(2) Subject to the provisions of S. 31 
-of the Reserve Bank of India Act, 1934 
and with the prior sanction of the State 
Government a Parishad may raise loans 
in the open market by the issue of deben- 
tures in the m ann er and for the objects 
and subject to the conditions, including the 
condition of maintaining a sinking fund 
to be prescribed by rules.” 

55. It is obvious that the two local 
bodies constituted under the Act have 
their separate fimds and the Parishad 
alone is to be recognised as the local 
authority as defined in the Local Autho- 
rities Loans Act, 1950. Section 33 of the 
Act which defines the powers and func- 
tions of the Zila Parishad, read with 
Schedule n indicates that the primary 
function of the Zila Parishad is nothing 
else but to continue and improve upon the 
services which were formerly rendered 
by the District boards to the rmal com- 
munity in the matter of municipal Gov- 
ernment. In view of these provisions I 
am of opinion that the District Boards con- 
stituted under the Act of 1922 and the 
present Zila Parishads are substantially 
identic^ in. reject of their objectives, 
area of operation and the purposes for 
which the taxes were levied, collected and 
used by them. 

56. Section 119 gives powers to the 
Zila Parishad to impose a tax on Circums- 
tances and Property and Section .120 (1) 
provides for the continuance of Circums- 
stances and Property tax. The relevant 
part of Section 120 (1) reads, 

"Where immediately before the appoint- 
ed date there was in force a tax on Cir- 
cumstances and Property in any district 
Imposed or continued under the United 
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Provinces District Boards Act, 1022. suA 
tax shall imtil abolished or altered ^th 
the previous sanction of the State Govern- 
ment. continue to be levied by the Zila 
Parkhad at the same rates and under the 
same conditions at and under whldi It 

was being levied imder the Act 

This section authorises the Zila Parishad 
to continue to levy at the same rates. The 
contention of the petitioner that Sec. 120 
of the Zila Parishads Act is In contraven- 
tion of Art 276 of the Constitution, and 
as such is either wholly void or cannot be 
held to authorise imposition of more than 
Rs. 250 per year as Circumstances and 
Property tax. is. in my opinion, mthout 
any substance in view of the proviso to 
Art. 276 of the Constitution, 

57. Mr. S. N. Misra. learned counsd 
for the respondent^ invited our attention 
to Section 270 of the Zila Parishads Act 
which provides for the condnuatian of ap- 
pointments. taxes, budget estimates, as- 
sessments. made, issued. Imposed or grant- 
ed under the United Provinces X^rirt 
Boards Act or the Uttar Pradesh Antailm 
Zila Parishad Act or any other law In 
force in any local area Immediately before 
the enforcement of the ZUa Parishads Act 
and to a Division Bench decision of this- 
Court in the case of Tata Oil atuis Co.» 
Ltd. V. The District Boa^ of Allahabad. 
1055 All LJ 630 in it was, inter ali a, 
held that “the circumstances and pro- 
perty tax being a tax on Income is eav^ 
1^ reason of the prcrislons of Art. 277 of 
the Constitution, prorided that it was 
lawfully levied prior to the commence- 
ment of the Constitution". 

„ 38. As however, the case was ai^ed 
by the petitioner on the footing that such 
a tax was in the nature of a tax on pro- 
fesrions, trades and calUngs and as I am 
satisfie d th at the points raised In support 
of this writ petition are fully covered by 
the Judgment of the Divirion Bench In 
the case of Allahabad Canidng Co avil 
Misc. Writ No. 2882 of 1960, D/- 20-2-1967 
(AH), referred to above, with wWch I am 
m res pectful agreement, I refrain from 
•expressing any opinion on these points. 

50. I will, therefore, dfgmUg peti- 
tion with costs. 

60. BT THE COURT;— Tor the rea- 
sons set out In our respective Judgments 
the writ petition Is dismissed with costs. 

Petition (Usmbsed. 
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the U. P. Sales Tax Act as arrears of land 
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a recovery certificate to the Collects 
specifying therein the amount of Interest 
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. JAGDISH SAHAI, J. The foUovring 
Question of law has been referred for the 
opinion of this Full Bench by a Division 
Bench of - this Court: — 

“Whether, in order to recover interest 
under Section 8 (1-A) of the U. P. Sales 
Tax Act, it is necessary for the Sales Tax 
Oincer to malie an assessment order in 
respect of the interest and to issue a notice 
of demand in respect of such interest” 

2. In 1063 the Sales Tax (Second Am- 
endment) Act was enforced. Section 2 of 
this Act added sub-section (1-A) to Sec- 
tion 8 of the principal Act That provi- 
sion reads: — ■ 

"If the tax payable under sub-section (1) 
remains unpaid for six months after the 
expiry of the time specified in the notice 
of assessment and demand, or the com- 
mencement of the Uttar Pradesh Bikri 
Kar (Dwitiya Sanshodhan), Adhiniyam, 
1963, whichever is later, then without pre- 
Sudice to any other liability or penalty 
which tte defaulter may in consequence 
of such non-payment, incur under this Act, 
simple interest at the rate of eighteen per^ 
cent per annum 'shall nm on the amount" 
then remaining due from the date of 
expiry of the. time specified in the said 
notice, or from the commencement of the 
said Adhiniyam, as the case may be and 
shall be added to the amount of tax and 
be deemed for all purposes to be part of 
the tax;’ 

Provided that where as a result of ap- 
peal, revision or reference, or of any other 
order of a competent Court or authority, 
the amount of tax is varied, the interest 
shall be 'recalculated accordingly’: 

Provided further that the interest on the 
excess amount of tax payable under an 
order of enhancement shall run from Ae 
date of such order if such excess remains 
unpaid for six months after the order”. 

(Underlined (here into ' ’) by me) 

Section 3 of the amending Act introduced 
Section 33 in the principal Act. It pro- 
vides that in respect of a siun recover- 
able imder the Act as arrears of land 
revenue the assessing authority could 
forward to the Collector a certificate of 
recovery specifying the sum due. This 
provision fmrther provides that the certi- 
ficate would be conclusive evidence of the 
existence of the liability, the amount of 
liability and the person so liable. The 
Collector is required to recover the amoimt 
mentioned in the certificate as if it were 
arrears of land revenue. 

3. The controversy between the par- 
ties relates to the interpretation of Sec- 
tion 8 (1-A) and the question for con- 
sideration is whether in the absence of 
notices of demand having been issued by 
tile Sales Tax Officer requiring the peti- 
fioners to pay interest, the recovery pro- 
ceedings in that behalf are competent 


To decide the question of law re- 
ferred to us it is necessary to mention in 
brief certain facts relating to the cases 
before us. The dispute between the par- 
ties relates to the assessment years 1957- 
58 and 1958-59. Assessment orders on the 
petitioners in respect of these years were 
passed by the Sales Tax Officer on June 
10, 1959 and February 12, 1963 respec- 
tively, 

5. Recovery certificates were issued 
xmder Section 8 of the Act by the Sales 
Tax Officer to the Collector in respect of 
the assessments mentioned above as the 
amount assessed was not paid. The peti- 
tioners’ case is that the entire amount of 
tax assessed by means of the two orders 
mentioned above has been paid and now 
the objection is confined only to the re- 
covery of interest. 

6. It has been contended on behalf of 
the assessee petitioners that Section 8 
(1-A) creates a legal fiction that the 
amount of interest which is added to the 
tax is a part of the tax and for that reason 
the procedure for the demand of the tax 
should be followed also in respect of the 
recovery of the amoimt of interest. 

7. What is provided in Section 8 (1-A) 
is: — 

(1) That if the tax payable under sub- 
section (1) remains unpaid for six months 
after the expiry of the time specified in 
the notice of assessment and demand, or 
the commencement of file Uttar Pradesh 
Bikii Kar (Dwitiya Sanshodhan) Adhini- 
yam, 1963, whichever is later, interest at 
the rate of eighteen per cent per annum 
shall run on the amount then remaining 
due from the date of expiry of the time 
specified in the said notice, or from the 
commencement of the said Adhiniyam, as 
the case may be. 

(2) That the amount of interest shall be 
deemed for all purposes to be part of the 
lax. 

(3) That if as a result of appeal, revision 
or reference, the amoimt of tax is varied, 
the interest shall be recalculated. 

(4) That the interest on the excess 
amount of tax payable under an order of 
enhancement shall run from the date of 
such order if such excess re m ains unpdd 
for six months after the order. 

8. The entire argument of Mr. Kacker 
is based upon the words "and be deemed 
for all purposes to be part of the tax”. 
He contends that inasmuch as the 1^ 
makes the interest a part of the tax the 
formalities required for the enforcement 
of the tax liability must be followed In 
the case of the enforcement of interest 
liability also and that inasmuch as In the 
case of the enforcement of liability of tax 
simpliciter, a notice of assessment 
demand should issue. In the case of In- 
terest also a notice of assessment and 
demand should issue. In support of this 
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contention it has been contended that the 
lan^iap p o£ the Statute is clear and that 
inasmuch as it declares that the Interest 
shall "be deemed for all purposes to be 
part of the tax”, it must be treated to be 
tax. Learnt counsel has contended that 
there is no reason to whittle down the 
clear language of Section 8 (1-A) of the 
Act. It is contended that the words being 
clear, full effect should he given to them 
and the full benefit of the legal fiction 
should be extended to the petitioners. In 
this connection It has been contended that 
in case restricted meanings are given to 
these words, the result would be that if 
there is any dispute between the revenue 
and the assessee In respect of either the 
chargeabllity or the quantum of Interest, 
the assessee would have no forum to go. 

It Is contended that that could not be 
the intention of the legislature. It is 
urged that on the other hand If the words 
mentioned above are given their full 
grammatical meaning, tile Interest liabl- 
Uiv can also be made Bubject matter ol 
appeal under Section 9, of re^on under 
Section 10 and of reference to this Court 
under Section 11 of the Act, Learned 
counsel contends that the legislature could 
not have intended to make an assessee 
remediless in respect of an appeal or a 
revision or a reference with regard to 
interest UabUItv. It is also contended that 
if restricted meanings are ^ven to the 
words "end be deemed for all purposes 
to be part of the tax”, the result woiild 
be that in a case where there has been 
default In the payment of tax but the 
tax amount has been paid before recovery 
certificate is actually Issued, the amount 
of Interest would not be recoverable as 
arrears of land revenue. It Is contended 
that clearly the letfislatiire could not have 
Intended that even though It creates a 
legal fiction that Interest waa a part of 
the tax and tax itself can be recovered 
as arrears of land revenue under certain 
circumstances. Interest cannot be eo re- 
covered. 

0. Having heard the learned counsel 
for the parties. I am of the oplition that 
the question referred to us should be 
answered in the negative, ag^nst the as- 
sessee petitioners and In favotir of the 
Commissioner, Sales Tax 

10. My reasons are as follows;-— 

(11 Section 8 falls under Chanter DC. 
which is headed "Payment and Recovery 
of Tax”. Section 8 itself Is headed as 
"Payment and recovery of tax" and deals 
with the manner in which the tax shall 
be realised. The legislature has added 
sub-section (1-A) to Section 8 of the Act. 
The provision for interest has been In- 
ti^ucrf in the Act In order to fadlitate 
recovery of the tax and to bring pressure 
on the assessee to pay It. Consequently 
the provisions of Section 8 (1-A) operate 
(j^y in the fidd of recovery and the ecope 
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of the words •'be deemed for all purposes 
to be part of the tax” must necessarily 
be omflned to Interest being treated as 
a part of the tax for the limited purpose 
of recovering the tax. It appears to me 
that the sole purpose of creating this 
legal fiction was to make the recovery of 
interest as also as arrears of tax whether 
it be recovery from a living assessee or 
partners of a dissolved firm (S. 3-C) or 
executors, administrators and other legal 
representatives of a deceased assessee 
(Section 7-C) or it was the invocation of 
Section 14 of the Act, te, to launch pro- 
secution with 8 view to realise or recover 
interest. It has been contended on the 
ba^ of Section 8 (3) of the Act that the 
amount of interest could be recovered as 
arrears of land revenue under that pro- 
vision and for that reason the obfect of 
creating the legal fiction imder S. 8 (1-A) 
could not be to recover the Interest as 
arrears of land revenue. 

11. Section 8 (8) reads:— 

"Any tax or 'other dues’ payable to the 
State Government under this Act. or any 
jimount of money which a person Is ^ 
quired to pay to the assessing authori^ 
under sub-section (3) or for which he Is 
personally liable to the assessing. autho- 
rity under sub-section (6) shall be rfr; 
coverable as arrears of land revenue." 
(Underlined (here Into ’ ’) ' by me). 

The argument Is that Interest would be 
comprehended In the expression "other 
dues and for that reason it could be re- 
covered as arrears of land revenue even 
though the legal fiction created by Sec. 8 
(1-A) was not there. 

12. It is submitted that Inasmuch as 
there Js already a provision In the Act 
making interest recoverable as arrears of 
land revenue, the le^lature could not 
have provided for the same thing by In- 
trodudng the legal fiction mentioned 
above. In the first place, the scope of 
the words "be deemed for all purposes to 
be part of the tax” is not confined only 
to recovery of interest as arrears of land 
revenue, but . extends to recovery of In- 
terest by all modes. Secondly, it may be 
pointed out Uiat the liability to pay In- 
terest did not exist under the Act before 
the introduction ol Section 8 (1-A) to It 
by Act No. 3 of 1954 even though je- 
tton 8 (8) existed there. Therefore, whm 
Section 8 (8) was enacted, "other dues 
did not comprehend interest at least until 
Act 3 of 1964 was passed. I am there- 
fore, not Impressed wito this submission 
of Mr. Kacker. Section 8 (l-A) Is a special 
prowslon relating to Interest. The legis- 
lature decided to provide for payment of 
Interest by tax defaulters and for Wt 
reason enacted a self-contained provision 
for It to the shape of Section 8 (1-A) of 
the Act It for the first time creates not 
only the liability to pay Interest but a^ 
proirides the rate of toter^ diaigeable 
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and the mode of recovery. Section 8 (8) 
Es a general section and may now for 
the sake of argtunent include interest In 
its scope,_ whereas Section 8 (1-A) is a 
seU-contained special provision dealing 
with interest liability only. There can 
be a general provision as also a special 
provision and in such cases the special 
win exclude the general. At best it can 
be said that there would be some over- 
lapping between Section 8 (8) of the Act 
and the words "be deemed for all pur- 
poses to be a part of the tax” if these 
words are held to mean "deemed to be a 
tax for recovery purposes”. Assuming it 
is so, the provisions of Section 8 (1-A) 
being self-contained in reject of interest 
and having been brought in by means of 
an amendment it would be incondstent 
with the scheme of that provision to hold 
that it did not provide mode of recovery 
of interest and even though the words 
"be deemed for all purposes to be part of 
the tax” clearly mean "deemed to be part 
of the tax for recovery purposes”, those 
meanings should not be given to it. 

(2) Section 8 (1-A) uses the words 
"ample interest at the rate of eighteen 
per cent per annum shall run on the 
amount then remaining due” in contra- 
distinction to the words "determine” the 
turnover and . . "assess” the tax used in 
Section 7 of the Act whidi deals with as- 
sessments. The use of the word "nm” 
indicates that the liability to pay interest 
fe automatic and a separate proceeding 
in respect of it is not required. This con- 
clusion also follows from the words "shall 
be added to the amoimt of tax”. The ad- 
dition of interest to the amount of tax is 
also automatic. Therefore, it appears to 
me that no separate order for interest is 
required nor is it necessary to issue a 
demand notice. Default in payment of the 
tax would automatically attract the 
liability of interest being calculated on the 
amoimt under default and the liability to 
pay interest follows from the provisions 
of Section 8 (1-A) of the Act and is not 
dependent on any order passed or pro- 
ceedings Parted for the assessment of the 
amoimt of interest. 

(3) The first proviso to SecHon 8_ (1-A) 
shows that the matter of interest is one 
of pmr.e calculation, the word used being 
"recalculated”, and not one of assessment. 
That being the position, neither an assess- 
ment order nor a notice of demand is 
necessary. 

(4) It would be noticed that no amend- 
ment has been made m Section 9 to Prt^ 
vide for an appeal against interest liabi- 
lity. Whereas Section 9 allows an appeal 
against an order allowing or refusing an 
application for exemption certificate, an 
order imposing a penalty under Sec- 
tion 15-A or an order of assessment made 
under Sections 7, 7-A, 7-B, 7-C and 7-D, 
it has not been so amended as to provide 


for an appeal against the supposed order 
of interest. 

_ 13. Section 11 of the Act gives the re- 
vising authority the jurisdiction to call 
for the record and exa min e the legality 
or propriety of any order made by the 
assessing or the revising authority. In- 
asmuch as there has been no amendment 
in Section 9 of the Act, providing for an 
appeal against the supposed order of In- 
terest, and inasmuch as the law does not 
require the assessing authority to pass an 
order imposing interest, the addition of 
interest cannot be revised in a revision 
application. The reference under Sec- 
tion 11 is confined to orders made under 
Section 10. It would appear that no re- 
ference can also be made in respect of 
interest matter. If interest were a part 
of the tax for all purposes and If assess- 
ment proceedings were required for its 
imposition, the provisions relating to ap- 
peal revision and reference would have 
b^en suitably amended. 

(5) By the very nature of things It is 
not possible to have proceedings started 
for liie assessment of interest and for the 
issue of a notice of demand for the same. 
Clearly the notice of demand must men- 
tion the specific sum, otherwise it would 
not be a notice of demand at all. It is 
not possible to issue such a notice until 
the defaulting assessee has paid the tax 
and the Sales Tax Officer knows the date 
of payment. If what Mr. Kacker says 
is correct, then the assessing authority 
has not only to mention in the recovery 
certificate that a specific amoimt has to 
be recovered as unpaid tax, but a certain 
amount has also to be paid as interest 
Obviously the amount of interest that the 
assessee has to pay cannot be mentioned 
in the notice of demand because that has 
to he c^culated and one of the factors 
required in making th^ calculation would 
be the date of payment of tax. 


(6) A notice of demand or a copy of the 
assessment order is served on the assessee 
in order to enable him to know what 
amount he has to pay. An assessment 
order is passed in order to determine the 
liability of the assessee in respect of the 
tax. In respect of interest, no such con- 
siderations exist. The law itself provides 
that the interest shall run on the unpaid 
tax at eighteen per cent and shall be 
added to it There is thus only a que^on 
of calculation and not one of determina- 
tion as is the case with the orders of as- 
sessment of tax. 


(7) I find no merits in the submi^on 
hat if the legal fiction created by Sec- 
ion 8 (l-A) is confined only to recovep- 
Droceedings, the assessee would be w^- 
)ut a remedy in respect of mterest. Tne 
issessee can always resort to remety 
men to him in cases where tax is sought 
:o be recovered in excess of the amount 
iue. While making such objections, he 



334 AIL iPrs. 13-18] H. M. Bldl Works ^ 
can also say that the interest has been 
wrongly calcxilated or charged, r®~ 

lief in respect of the interest would clear- 
ly be consequential and the Sales Tax 
Officer would have full jurisdiction to 
go into the matter. No analogy can be 
drawn from the Income-tax Act. the pro- 
visions of the Act and the Income-tax 
Act being different. 

14. Mr. Kacker has placed reliance 
upon Beni Ram Mool Chand v. Sales Tax 
Officer, Fatehgarh, 1968 All LJ 970. This 
decision, no doubt, supports his conten- 
tion. but with great respect to the learned 
Judges who decided it. I am unable to 
agree that the de^on lays down cor- 
rect law. 

15. For the reasons mentioned above 
I answer the question referred to us by 
saying that it was not necessary for the 
Sales Tax Officer to make assessment 
order in respect of Interest and to issue 
a notice of demand in respect of such In- 
terest, 

IG. SATlsn CHAKDRA, J.: A Divi- 
don Bench has referred the following 
question to a Full Bench: 

'Whether, in order to recover Interest 
under Se^on 8(1-A) of the U. P. Sales 
Tax Act, it is necessary for the Sales 
Tax Officer to make an assessment order 
In respect of the interest and to issue a 
notice of demand In respect of such In- 
terest.” 

17. The petitioner firm carries on the 
business of manufacture and sale of Blris. 
For the year 1957-59. the Sales Tax Offi- 
cer I, Allahabad, passed an assessment 
order on 10th June. 1959. For the year 
1958-59, the petitioner firm was assess- 
ed to sales tax on 12th February. 1963. 
On 9th October, 1967, the Sales Tax Offi- 
cer Issued a recovery certificate for a 
sum of Rs. 1.65.684.43P.. for the year 
1957-58. On 25th October, 1967. another 
recovery certificate was issued by him 
for the year 1958-59 for a sum of Rupees 
26,238.08 P. The recovery certificate for 
the year 1957-58 further stated that In- 
terest at the rate of 18 per cent per 
annum calculated on the amoimt of the 
tax with effect from Ist February. 1964, 
till the date pf^final payment shall also 
be reosvered & an arrear of land revenue, 
in terms of the provisions of S, 8{I-A) of 
the U. P. Sales Tax Act. The recovery 
certificate for the year 1958-59 dmilarly 
mentioned that Interest would run from 
1st February, 19G5. It has been stat^ 
that.the tax has been paid and the amount 
ot/intcrest under toe two recovery cer- 
tificates comes to nearly Rs. 1,33.000, The 
petitioner challenged the validity of the 
imposition and recovery of the Interest 
on severrj groimds. one of which was 
that without maHng an assessment order 
and Isstdng a notice of demand, the Sales 
Tax Officer had no Jurisdiction to Initiate 
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proceedings for recovery of the interest. 

support, reliance was placed on the 
of 1958 All LJ 970 where a Diviaon 
Bench held that Issuance of a notice of 
dem and was a condition precedent to the 
recovery of penal interest 

18. The material and relevant provl- 
dons of the Act may first be noticed. Sec- 
tion 3 of the U. P. Sales Tax Act creates 
liability to sales-tax. Under It every 
dealer Is liable to pay the tax on his 
turnover of each assessment year which 
Is to be determined In such manner as 
may be prescribed. Section 7 provides for 
determination of toe tomover and assess- 
ment of tax Section 8 deals with pay- 
ment and recovery of tax Under Its sub- 
section ni the tax assessed under the Act 
is to be paid within such time, not being 
less than 15 days from the date of servire 
of the notice of assessment and demand, 
as may be specified in the notice. In 
default of such payment, the whole of the 
amount remaining due becomes recover- 
able in accordance with sub-section (8). 
Under sub-section (8) any tax or other 
dues payable to the State Government 
under the Act Is recoverable as arrears of 
land revenue. Section 14 provides for of- 
fences and penalties. If a person fails to 
pay the tax within toe permitted time he 
Is liable on conviction to a fine which may 
extend to Rs. 1.009. Under sutwsection (2) 
such a person is also liable to punishment 
with simple imprisonment which may ex- 
tend to six months if he evades payment 
of tax These provisions did not prove 
sufficiently deterrent to making defaults In 
prompt payment of the tax The State 
liegislature with a view to lighten up 
the machinery for collection of sales tax 
added CL (1-A) to Section 8 by the U. P. 
Sales Tax (Second Amendment) Act, 1963. 
It also added Section 33 to the Act. Sec- 
tion 8 (1-A) runs as follows:— 

"(I-A) If the tax payable under su^ 
section (1) remains unpaid for six montM 
alter the expiry of toe time specified In 
the notice of assessment and demand, or 
the commencement of the Uttar Pradeto 
Blkrl-Kar (Dwitiya Sanshodhan) Adhini- 
yam. 1963. whichever is later, toen with- 
out prejudice to any other liability or 
penalty which the defaulter may, in con- 
sequence of such non-payment. Incur 
under this Act, simple inter^ at the rate 
of eighteen per cent per punmn shall run 
on the amount then remaining due fro® 
the date of exiiry of the time epedfled 
In the said notice, or from the commence- 
ment of the said Adhirdyam, as the case 
may be, and shall be added to toe amount 
of tax and be deemed for all purposes to 
be part of the tax 

Provided that where as a result of ajv 
peaL revision or reference, or of any 
other order of a competOTt Court or 
authozity. the amoxmt of tax Is varied. 
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the interest shall be recalculated accord- 
ingly; 

Provided further that the interest on 
the excess amount of tax payable under an 
order of enhancement shall run from the 
date of such order if such excess remains 
impaid for six months after the order”. 
Section 33 provided that the assessing 
authority may forward to the Collector, 
a recovery certificate in respect of any 
sum recoverable under this Act as arrears 
of land revenue. The certificate has to 
specify the sum due and is to be conclu- 
sive evidence of the existence of the 
liability of the amount and of the person 
who is liable. 

19. For the petitioner It was urged that 
sub-section (l-A) of Section 8 was an in- 
dependent provision authorising the levy 
of interest. The legal fiction that the in- 
terest shall be deemed to be part of the 
tax was for all purposes. It made the 
interest partake of all the characteristics 
of tax. So, just like the tax, the interest 
could be levied by means of an assessment 
order followed by a notice of demand. If 
the ambit of the legal fiction is restrict- 
ed to recovery proceedings only, then the 
provisions of appeal and revision shall 
he shut out to the assessee. Section 33 
makes the recovery certificate conclusive. 
The assessee cannot dispute his liability 
before the Collector. The assessee would, 
therefore, be without any remedy. 
Cases may arise involving serious dispute 
between the revenue and the assessee as 
to the chargeability or the quantum of 
interest: but the assessee would have no 
forum for adjudication of his pleas. It 
was also submitted that the Legislature 
could not have contemplated the incor- 
poration of the legal fiction only for the 
purposes of recovery, because imder sub- 
section (8) of Section 8. not only the tax 
but "other dues” payable under the Act 
are also recoverable as arrears of land 
revenue. The interest would certainly 
be dues payable imder the Act. It was 
hence unnecessary to provide for the same 
thing by creating a legal fiction. 

20. In my opinion sub-section (l-A) 
does not require the assessment of in- 
terest. Section 7 of the Act authorises 
the levy of tax. The subject _ matter of 
the tax is the turnover, which is required 
by Section 7 to be determined by the 
assessing authority on the basis of the 
return fUed by the assessee. The tax is, 
even though its rate is fixed by the Act, 
required to be assessed on the turnover. 
The liability to pay the tax arises on ser- 
\ice of the assessment order and the 
notice of demand. The assessee is not, 
and cannot possibl.y be required, to file a 
return for purposes of assessment of In- 
terest because its subject-matter, namely 
the unpaid tax has already been deter- 


mined. Unlike Section 7 which require 
the assessing authority to "determine” the 
turnover and "assess” the tax, sub-section 
(l-A) of Section 8 states that interest 
shall "run” on the amount of the tax re- 
maining unpaid. This provision does not 
require any action or order by the assess- 
ing authority, before the liability to pay 
it arises. The liability accrues and be- 
comes a debt payable instantaneously on 
the happening of the specified event, 
namely, the non-payment of the tax for 
six months. On the expiry of the period 
of six months, interest runs on the un- 
paid amount of the tax from the date of 
the expiry of the period mentioned in the 
notice of demand for the payment of the 
tax. The creation of the liability to pay 
cannot hence be made to depend on ser- 
vice of another assessment order and 
notice of demand. So, it is, in my opi- 
nion, inappropriate to say that sub-sec- 
tion (l-A) authorises the levy of interest 
so as to attract the procedure for the levy 
of tax. 

21. The State Government’s notifica- 
tion No. ST-949/X-900(34)-62 dated April 
16, 1966, amended Form ^ prescribed for 
the notice of assessment and demand for 
payment of tax. The amended paragraph 
5 of Form XI says: — 

"If the tax payable in terms of this 
Demand Notice remains unpaid for six 
months after the expiry of the time speci- 
fied as aboye, you shall, in consequence 
of such non-payment be further liable 
to pay simple interest at the rate of 18 
per cent per annum which shall nm on 
the amount then remaining due from the 
date of expiry of the time specified in 
para 3 and shall be added to the amount of 
tax and be deemed for all purposes to be 
part of the tax.” 

Service of notice In the amended form 
would mean service of a notice of demand 
for interest also. The intention appears 
to be that the assessing authority is not 
to pass any further or fresh orders to levy 
the interest. The recovery authority can 
straightway calculate the amount of in- 
terest and recover it, as if it was part of 
the impaid tax. 

22. It was submitted that the deeming 
Is for all purposes. The legal fiction 
makes the interest part of the tax which 
has remained unpaid. It accrues as in- 
terest, but at once is deemed to merge 
into and swell the amount of the unpaid 
tax, for all purposes. The idea appears 
to be to make the interest payable or 
recoverable along ivith the unpaid tax, at 
the same time, without any further ado. 
Separate recovery proceedings are not 
needed. This was one purpose to be sub- 
served by the legal fiction, 

23. The Act by Section 3-C fastens 
liability of a dissolved firm to pay tax 
and penalty, on its partners. It does not 
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apply to interest. In order to attract Sec- 
tion 3-C to interest, the legal fiction to 
m^e it part of the unpaid tax. became 
necessary. Under Section 7-C, the ex- 
ecutor, administrator, or other legal re- 
presentative of the deceased Is Uable to 
pay the tax due from the deceased. On 
its language, this provision also deals 
•with tax alone. So, to fix the liability to 
pay interest on the executors etc., interest 
was made part of the tax. This was 
another purpose. Similarly the penalty and 
prosecution provisions of Section 14 will 
become applicable. In my opinion, the 
phrase "for all purposes” was meant to 
attract the providons which otherwise 
would not have applied to interest, as well 
as to facilitate recovery. 

24. The other aspect emphasised by 
learned counsel for the petitioner was 
lack of any forum, where the assessee can 
obtain an adiudication of a dispute with 
the revenue as to his liability or the 
quantum of the Interest It Is true that 
11 the computation of interest is not treat- 
ed as an order of assessment of the tax, 
the pTOWsion for appeal under Section 6 
would not apply. But In my opirdon. a 
revision would lie under Sec. 10. Under 
it the rertsing authority is entitled to call 
for and examine the record for satisfying 
itself as to the legality or propriety of any 
order made by the assessing authori^ 
under the Act The Act or the Rules do 
not define the term "order”. In my 
opitdon an order would Ik a written 
direction, affecting the assessee made in 
virtue of the Act 

Section 33 reqxiires the assessing autho- 
rity to Issue the certificate imder his 
signatures specifying several particulars. 
He has. therefore, to specify the Interest 
and to certify it as recoverable under his 
signatures. This written act fixes the 
liability of the assessee to recovery as an 
arrear of land revenue. It would, in my 
opinion, amount to the rnaWin ;; of an 
order under the Act So. the can 

go up in revirion. 

23. The assessee would have the 
remedy provided by Section 22 for recti- 
fication of any mistake apparent on the 
face of the record, A mistake apparent 
on the face of the record either on the 
question of chargeabflity or on the 
quantum of the tax or the interest would 
both be curable under Section 22. It Is 
hence not quite right to say that all re- 
medies are shut out to the assessee. 

26. If it Is held that the legal fic- 
tion makes the Interest partake rf all 
the characteristics of tax, the interest 
would be tax, properly so called. Then, 
as tax, it would attract Section 8 (1-A). 
If the Intereri itself is not paid within 
six months, the assessee woxdd incur the 
liability to Interest all over again on 
the unpaid amount. That sdll be con- 


trary to the purpose and the language 
of sub-section (l-A). The assessee would 
virtually be liable to compound Interest 
But the provision expressly says that 
simple Interest at 18 per cent shall run. 
The only way to avoid this anomalous 
situation Is to confine the legal fiction 
to the language employed by the legis- 
lature. namely to treat the Interest only 
as part of the already assessed tax, and 
not to treat It as tax Independently, 

27. The reqidrement of an assessment 
order for the interest followed by a 
fresh notice of demand woidd entail a 
deal of practical difficulties. Under Sec- 
tion 8 ^l-A) Interest runs from the men- 
tioned date till the date of actual pay- 
ment of the tax. Until the date of pay- 
ment is knov/n, the exact amount pay- 
able as Interest cannot be found. Con- 
seauently a complete assessment order 
cannot be passed. Further, even If the 
orional demand of tax has been paid, 
but the interest which may have accru- 
ed thereon till then, has not been paid, 
its non-payment would entail the ac- 
crue of Interest under sub-section (l-A). 
Before this further interest can be re- 
covered. another assessment order would 
be required. Since the amount pf 
Interest has not been paid, an assess- 
ment order cannot be passed indicat- 
ing any specific amount as the additional 
Int&rest In practice, It will be virtual- 
ly impossible to conclude a particular 
ease. 

28. For all these reasons I am not 
inclined to accept the submission advanc- 
ed on behalf of the petitioner that the 
making of on assessment order and the 
issuance of a notice of demand were 
conditions prec^ent to the recovery of 
penal Interest. 

29. The decision In Beni Bam Mool 
Chand’s case. 1968 All LJ 970 proceeds 
on two grounds. It was observed that 
the opening words of sub-section (1) of 
Secrion 8 are: "The tax assessed under 
this Act", The expression makes no men- 
tion of an assessment under Section 7 
of the Act. Consequently, the expresrion 
must be imderstood in a broad sense. 
Section 8 (1) would apply to tax assess- 
ed under any other provision of the 
Act as welL That may be so. But. that 
nnll not by itself mean that sub-sec- 
tion (1-A) of Section 8 requires the 
assessment of any tax Sub-section (1-A) 
makes the Interest part of the tax 
which has already been assessed. It 
will, therefore, be pa'yable and recover- 
able as an integral part of the already 
assessed tax and not because it Is In- 
dependently assessed as tax In the 
second place, the Bench diW support 
from the Supreme Court decision In 
Income-tax Officer, Kolar Circle v. 
Seghu Buchiah Setty. (1964) 52 ITB 533 
~(AIR 1964 SC 1473). In na^ OT^nion. 
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this case is distinguishable. The Supreme 
Court held that the effect of an appel- 
late order was to supersede and supplant 
the original assessment order. They 
applied this legal position to Section 29, 
Income Tax Act, which provided that 
if any tax, penalty or interest is due in 
consequence of any order passed imder 
the Act, the Income-tax Officer shall 
seiwe upon the assessee a notice of 
demand specifying the sum so payable. 
The distinguishing feature is that Sec- 
tion 29 expressly required the sendee of 
a notice of demand for payment of interest 
as weU. The Supreme Coiirt only held 
that when interest became due in conse- 
quence of the appellate order, it was a 
new liability requiring a fresh notice 
of demand imder Section 29. Under 
the U. P. Sales Tax Act there is no 
specific provision requiring a notice of 
demand for interest. 

30. I would, therefore, answer the 
referred question in the negative. 

31. R. li. GULATI, J. : This and the 
connected writ petitions involve a com- 
mon question with regard to the recovery 
of interest on the arrears of sales tax. In 
Writ Petitions Nos. 953 of 1968 and 1621 
of 1968 the petitioners are manufacturers 
of biris while the petitioner in Writ Peti- 
tion No. 1369 of 1968 is a dealer in cloth. 
In order to answer the question which 
has been referred to the Full Bench, I 
shall confine myself to the facts of Writ 
Petition No. 955 of 1968. 

32. The petitioner is a partnership 
firm which was assessed to tax imder the 
U.P. Sales Tax Act for the assessment 
years 1957-58 and 1958-59 under two 
separate assessment orders, dated June 
10, 1959 and February 12, 1963 levying 
Rs. 362,725/- and Rs. 81,994/- as tax for 
the two years ■ respectively. ^"Ihe peti- 
tioner had applied for composition of the 
sales tax under Section 7-F of the Act 
and the Commissioner of Sales Tp: had 
stayed the recovery of the tax during the 
pendency of the petitioner’s application 
for composition. According to the peti- 
tioner’s allegation without deciding its 
application for composition and without 
any prior notice to it. the State Govern- 
ment by its order dated May 25, 1967 
vacated the stay order. Consequent up- 
on the cancellation of the stay order, the 
Sales Tax Officer, Allahabad issued to the 
Collector of Allahabad two recovery certi- 
ficates — one dated October 9, 1967 and 
the other dated October 25, 1967 requir- 
ing the Collector to recover from the peti- 
tioners as arrears of land revenue, the 
arrears of sales tax which at that time 
stood at Rs. 165,648/- and Rs. 26,238/- for 
the two years respectively. In the re- 
covery certificates there is a direction that 
the Collector should, realise, besides the 
arrears of sales tax mentioned therein, 
the interest at the rate of 18% per annum 
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TOth effect from February 1, 1964 till the 
date of final payment of the sales tax. 
The mnount of interest, however, is not 
mentioned in the recovery certificates. 

33, The petitioner alleges that the 
arrears of tax have since been paid by it, 
but the Collector is still pxrrsuing the 
recovery proceedings for the realisation 
of interest amoxmting to Rs. 1,38,000/- 
which is alleged to be due on the arrears 
of sales tax even for the period during 
which the demand of tax remained 
stayed. 

34, On these allegations the petitioner 
moved the writ petition before this Court 
challenging the recovery proceedings on 
a large number of grounds. One of such 
grormds was that as no notice of demand 
had been served upon the petitioner in 
respect of the amount of interest, the 
recovery proceedings through the Col- 
lector were imauthorised. Ri support of 
this contention the petitioner relied upon 
a decision of this Court in 1968 All LJ 
970. On behalf, of the opposite parties, 
it was contended that that decision was 
incorrect and required reconsideration. It 
was in these circumstances that I and 
brother Pathak, J. referred the following 
question for the decision of the Fxfil 
Bench: 

"Whether in order to recover Interest 
under Section 8fl-A) of the U.P. Sales 
Tax Act, it is necessary for the Sales Tax 
Officer to malie an assessment order in 
respect of the interest and to issue a 
notice of demand in respect of such Inte- 
rest.” 

35, Previously there was no prowsion 
imder the U.P. Sales Tax Act for the levy 
of interest. By the U.P. Sales Tax Act 
(Second Amendment) Act, 1963 (Act No. 
m of 1964), sub-section (1-A) was added 
to Section 8 of the Act providing for the 
levy of interest on arrears of sales tax. 
The newly added Section 8 (1-A) reads: 

"8 (1-A) — If the tax payable under 
sub-section (1) remains unpaid for six 
months after the expiry of the time spe- 
cified in the notice of assessment and 
demand, or the commencement of the 
Uttar Pradesh Bikri Kar (Dwitiya San- 
shodhan) Adhiniyam, 1963, whichever is 
later, then without prejudice to any other 
liability or penalty which the defaulter 
may in consequence of such non-paymenL 
incur imder this Act. simple interest at 
the rate of eighteen per cent per annum 
shall run on the amount then remaiiMg 
due from the .date of expiry of the time 
specified in fte said notice, or from _ the 
commencement of the said Adhiniyam 
as the case may be, and shall be added to 
the amount of tax and be 'deemed for all 
purposes to be part of the tax’: (under- 
lining (here in ' H mine). 

Provided that where as a result of 
appeaL revision or reference, or of any 
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other order of a competent court or autl^ 
ritv. the amount of tax is vaned. toe 
interest he recalculated accordingly: 

Provided further that the interest on 
the excess amoimt of tax payable imder 
an order of enhancement shall run from 
the date of such order If such excess 
rnaTn’t unpaid for six months, after the 
order.” 

36. The plain purpose of tins amend- 
ment appears to be to levy interest at a 
rate which appears to be penal in cha- 
racter in order to exert pressure on the 
defaulters to pay up the arrears of tax. 
But while enacting this proviaon the 
Legislature has incorporated a legal fic- 
tion to the effect that the interest so im- 
posed "shall be deemed for all purposes 
to be the part of toe tax” The Question 
arises as to what is the purpose, scope 
and the effect of this legal fiction. While 
this question came up before brother 
Pathak and myselt I expressed the opi- 
nion that one of the effects of the le^ 
fiction would be that Interest would par- 
take of all the ch^acterlstlcs of the tax 
60 far as its levy and collection was con- 
cerned, The levy of tax under the Act 
reqtdres an assessment order after a prior 
xwtice to the assessee followed by a notice 
of demand In which Is stated toe time 
place lor payment of the tax If the as- 
sessee defaults in making toe payment 
in accordance wito the terms of toe 
notice of demand, he becomes a defaulter 
and the tax can be recovered from him 
as arrears of land revenue as provided 
in sub-section (8) of Section 8. I. there- 
fore, took the view that the same proce- 
dure should have been followed for the 
levy and^ collection of Interest and as 
that admittedly had not been done, I ex- 
pressed the opinion that the recovery' 
proceedings pending against the p^- 
tioner were unauthorised. In other word^ 
I expressed my respectful agreement 
with the view taken by this Ciourt in toe 
case of Beni Ram Wool Chand, 1968 All 
LJ 970 (simra). 

37. As brother Pathak, J. did not 
agree with my view, the question set out 
above was referred to the Full Bento. 

38. I have had the advantage of read- 
ing the judgments prepared by my bro- 
thers Jagdish Sahal and Satlsh Chandra. 
JJ, but I regret very much that I cannot 
persuade myself to change the view that 
1 have already expressed. 

39. The main question which was 
mooted before the Full Bench related to 
the purpose, scope and effect of the legal 
fiction which admittedly has been enact- 
ed by the liCgislature In Section 8(1-A) 
equa^g toe interest with, toe tax 

40. Before I deal with this aspect. B 
would be proper to examine bneflv toe 
etoeme with regard to the levy am col- 
lection of toe tar ;»nd other Inadexxtal 


dues, payable to the State imder the U.P. 
Sales Tax Act. The tax is leviable under 
toe charging Section 3. The amount of 
tox payable by an assessee is quantified 
by means of an assessment order under 
Section 7 read with the relevant rules 
and toe tax so quant^ed is demanded 
from him bv means of a notice of demand 
in Form XT imder Rule 45. and the as- 
eessee has to pay tax so assessed wittdn 
the time and in the manner specified In 
that notice. In case the assessee defaults 
in the payment of the tax in accordance 
with the terms of the notice of demand, 
then under Section 8 (1), the assessee Is 
treated as a defaulter, and the amount of 
tax become recoverable from him under 
sub-section (8) of Section 8. That section 
reads: 

"Anv tax or other dues payable to the 
State Government under this Act or any 
amount of money which a person is re- 
quired to pay to the assessing authority 
under sub-section (3) or for which he is 
I>ersonally liable to the assessing autho- 
rity under sub-section (31 shall be re- 
coverable as arrears of land revenue.” 
Tbe 'otoer dues’ mentioned In sub-see* 
torn (8) of Section 8 are obviously penalty, 
compositios fee. exemption fee and inte- 
rest 

41, Previously, there was no provision 
in the Act requirii^ the Sales Tax 0£fl* 
cer to forward to the Collector a certifi- 
cate of recovery authorising him to re- 
cover the amount due from the assessee 
as arrears of land revenue. Such a pro- 
vision has. howe v er , now to be fotmd fax 
Section 33 •which has been added by U.P. 
Act No. m of 1964 which introduces toe 
provisions relating to levy of Interest viz. 
sub-section (1-A) of Section ^ Sea 33 
provides:— 

"Section 33: Further provisions regard- 
ing recovery — In respect of any sum 
recoverable imder this Act as arrears of 
land revenue the assessing authority may 
forward to the Collector a certificate 
under his signature specifying the sum 
due. Such certificate ehall be condurive 
evidence of the existence of the liability, 
of its amount, and of toe person who la 
liable and the Collector on receipt of 
the certificate shall proceed to recover 
from such person the amount spedfled 
therein as if it were an arrear of land 
revenue: 

Provided that without prejudice to toe 
powers conferred by this section the Col- 
lector. shall for the purposes of recover- 
ing the amount suedfied in the certifi- 
cate. have also all the powers which — 

(a) a Collector has under the Revenue 
Recovery Act, 1890; and 

(b) a Civil Court has under the Code 
of Civil Procedure. 1908 for the purpose 
of recovery of an amount dim under a 
decrea" 
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This newly added Section 33 requires the 
Sales Tax Officer, to specify in the re- 
covery certificate among other things, the 
exact amount which is sought to be re- 
covered by the Collector. 

42-43. From a perusal of the foregoing 
provisions, it is clear that where an as- 
sessee commits a default in the payment 
of tax or any other dues, payable to the 
Government under the Act, the amoimt 
can be recovered from him in a summary 
manner provided imder Section 8(8) 
through the Collector only if: 

(i) a notice of demand is served upon 
him reqiuring him to pay , the amount 
mentioned therein within the time and 
at the place mentioned in the notice; 

(ii) the assessee commits a default of 
the terms of the notice of demand; 

(iii) a recpvery certificate is issued to 
the Collector fay the Sales Tax Officer; 
and 

(iv) the exact amount recoverable Is 
mentioned in the recovery certificate. 

If any of the steps enumerated above are 
not taken by the Sales Tax Officer the 
recovery proceedings cannot be regarded 
to be valid. 

44. In the instant case admittedly no 
notice of demand was served upon the 
assessee requiring him to pay the inte- 
rest which is now being sought to be re- 
covered by the Collector and the two 
recovery certificates forwarded to the 
Collector by the Sales Tax, Officer ■ do 
not mention the amotmt of the interest. 
This being the situation the recover 
proceedings impugned by the assessee in 
file two writ petitions are plainly un- 
authorisedL 

45. Now I shall deal briefly with the 
contentions raised on behalf of the_ oppo- 
site parties. The first contention is that 
the legal fiction has been enacted only 
to enable the interest to be recoverable 
as arrears of land revenue. This conten- 
tion is obviously not tenable. I have 
already pointed out above that Sec. 8(8) 
which deals with the recovery of Govern- 
ment dues as arrears of land revenue is 
not restricted to the sales tax only. But 
it compr^ends 'other dues’ payable to 
the Government. The term 'other dues’ 
would obviously include interest also. 
That being the position, "there was no 
necessity at all for the Legislature to have 
enacted the legal fiction for the purposes 
of realising interest as arrears of land 
revenue because that purpose could be 
achieved by the already, existing provi- 
sion in Section 8(8). The second conten- 
tion is that the legal fiction would ope- 
rate only at the time when the Sales Tax 
Officer commences proceedings for the 
recovery of sales tax as arrears of land 
revenue. This contention is again un- 
sound and, if accepted, would lead to ano- 
malous result. For instance, in a c^e 
where the tax has already been paid. 


there will be no occasion for the Sales 
Tax Officer to commence recovery pro- 
ceeding and the legal fiction would be- 
come inoperative with the result that the 
interest which might have been payable 
by the assessee by reason of his having 
delayed the payment of the tax for more 
than six months, would not he recover- 
able as arrears of land revenue. That 
would defeat the very purpose for which 
the legal fiction is said to have been 
created. 

46. The _ same anomalous position 
Would arise in a case where the recovery 
certificate in respect of the tax has al- 
ready been issued and the interest starts 
accruing afterwards. It must not he for- 
gotten that liability to pay tax and inte- 
rest is not co-extensive in point of time. 
The tax becomes payable as soon as the 
assessment is made and the notice of 
demand is served but interest becomes 
payable only if the tax remains in arrears 
for six months and more. In such a case 
also the legal fiction would not operate 
because the recovery proceedings would 
have been commenced by the Sales Tax 
Officer before the interest became pay- 
able by the assessee. In such a situation, 
it will have to be conceded that the Sales 
Tax Officer will have to issue a fresh re- 
covery certificate in respect of the Inte- 
rest and in ffiat case the argiunent that 
the legal fiction operates only when the 
proceedings for recovery of tax start, 
woffid fall to the ground. 

47. It was next urged that although 
interest could be recovered imder Sec- 
tion 8(8) as arrears of land revenue with- 
out the legal fiction, yet the legal fiction 
had to be created in order to make the 
newly added provision relating to inte- 
rest as self-sufficient. Now when one 
looks minutely at Section 8(1-A), one 
finds that there are no express v/ords in 
that provision which talk of the interest 
being recoverable as arrears of land reve- 
nue so that the interest leviable under 
Section 8(1-A) would not be recoverable 
as arrears of land revenue as a result of 
anything contained in that section. The 
interest would still be recoverable as 
arrears of land revenue by virtue of Sec- 
tion 8(8). It follows, therefore, that Sec- 
tion 8(1-A) is not self-contmned becaiBe 
for the recovery of interest as arrears of 
land revenue, aid has still to be taken of 
from the already existing provision con- 
tained in Section 8(8). 

48. Now reverting to the main ques- 
tion as to the scope and effect of a legal 
fiction, the position is settled beyond 
doubt. In the first place, the word 
"deem” is apt to include obvious, uncer- 
tain and impostible. Secondly, the legal 
fiction has to be carried to its logical con- 
clusion but only within the field of the 
definite purpose for which the legal fic- 
tion is created. 
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49. Now, Interest and tax are two 
diflerent concepts. When the law dec- 
lares that they should be deemed to be 
the same, the purpose of the legal fiction 
Is that something which Is unreaL is treat- 
ed to be real and all facts necessary for 
the operation of such a legal fiction must 
be deemed to exist and the consequences 
which ensue as a result of such a fiction 
must also be given effect to. In this con- 
nection reference may be made to the 
following observations of Lord Asquith 
of Bishopstone in East End Dwellings Co.. 
Ltd. V. Finsbury Borough Coundl. (1952) 
AC 109 at page 130: — 

'•Jf you are forbidden to treat an Ima- 
ginary state of affairs as reaL you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences and 
Incidents which, if the putative state of 
affairs had in fact existed, must ine^- 
tably have flowed fmm or accompanied 
it. One of those In this case Is emanci- 
pation from 1939 level of rents. The 
statute says that you must imagine a 
certain state of affairs, it does not say that 
having done so, you must cause or permit 
your imagination to boggle when It comes 
to the inevitable corollaries of that state 
of affairs.” 

This observation of Lord Asquith of 
Bishopstone has become classical and 
has been dted with approval by the 
Supreme Court in cases which are a 
legion. To quote some of such cases 
luider the Income Tax Act. reference may 
be made to the following where this pas- 
sage of Lord Asquith of Bishopstone has 
been reproduced and approved; 

(a) M. K. Verikatachalain v. Bombay 
Dyeing & Manufacturing Co., Ltd., (1958) 
34 ITR 143 at p. 146= (AIR 1958 SC 875 
at PP, 877-878). 

(b) Commr. of Income Tax, Delhi v. 
Teja Singh. (1959) 35 ITR 408 at p. 413- 
(AIB 1959 SC 352 at P. 355). 

(c) Narayan Row v. Ishwailal Bhagwan- 
das. (1965) 57 ITR 149 at p, 162=(AIB 
1965 SC 1818 at p. 1824). 

(d) Commr, of Income Tax v.^ Goda- 
wari Sugar Mills Ltd.. (1967) 63 ITR 310 
at P. 315= (AIR 1967 SC 556 at p. 558). 

In the Commissioner of Income Tax v, 
Teia Singh (supra) the Supreme Court 
observed at page 413, “it is a rule of 
interpretation well settled that in con- 
struing the scope of a legal fiction. It 
would be proper and even necessary to 
assume all those facts on which alone the 
fiction can operate.” 

50. Now, the language In wMch the 
leg^ fiction in question Is couched Is In- 
deed very wide. It says that Intere^ 
shall be deemed to be tax for all purposes. 
The ejcpression 'all purposes’ obviously 
means more than one purpose. It would, 
therefore, be manifestly wrong to sug- 
gest that the I^al fiction had on^ one 


purpose to achieve, namely, to enable 
the interest to be realised as arrears of 
land revenue. I have already shown that 
really that was not the purpose. One of 
the purposes, to my mind, was to apply 
to the imposition and collection of inte- 
rest. the procedure prescribed for the levy 
of collection of tax. The tax is Imposed 
by means of an order quantifying the tax 
is popularly known as assessment 
order. Such an order is to be followed 
Iv a notice of demand. Non-compliance 
with the term of the notice of demand 
brings into play coercive machinery con- 
tained in Section 8(8) and the arrears ol 
tax become recoverable as arrears of 
land revenue. This attracts Section 33 
of fte Act under which the Sales Tax 
Officer issues to the Collector a recovers' 
certificate specifying therein the amount 
due from the assesses which the Collec- 
tor Is to recover as arrears of land reve- 
nue. As a result of the legal fiction in 
question, this procedure becomes appli- 
cable to the levy and collection of Inte- 
rest This is one consequence that flows 
from the legal fiction. 

51. The second consequence tiat 
flows from the legal fiction is that the 
statutory remedies available to an as- 
eessee, who is aggrieved with the 
lew or quantum of by wav of appeaL 
revirion or a reference to the High Cotirt 
as also the provision for rectification of 
an apparent error under Section 22, be- 
come available in respect of Interest also. 
Yet another result which would ensue 
would be to attract the provisions con- 
tained in Sections 3-C and 7-C of the Act 
and the partners of a dissolved firm or the 
legal representative of a deceased essessee 
would be liable to interest also in the 
same manner as they would be liable for 
the payment of the tax. I cannot persu- 
ade mvself to believe that It could have 
been the intention of the legislature to 
prevent these consequences ensuing from 
the legal ficUon. 

52. On behalf of the opposite parties 
It is contended that the levy ol Interest 
is automatic requiring no assessment or 
any other order Inasmuch as toe rate of 
Interest being fixed and toe arrears of 
sales tax being known, ascertainment of 
the quantxim of Interest would involve 
merely a simple arithmetical calculation. 

53. I find no substance In this argu- 
ment The word 'assessment’ Is a com- 
prehensive word, at least it is so under- 
stood under toe Income-tax Act. It may 
jnwn either the entire process of deter- 
mination of the Income and toe assess- 
ment of tax or it may mean only toe 
calculation of tax The fact that rate of 
Interest Is fixed Is of no consequence, be- 
cause even the rate of tax is also fixed. 
It Is true that In some cases toe levy of 
Interest may not require an elaborate 
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order, but the same can be the position 
■with regard to the tax itself where the 
turnover is not disputed. There also the 
rate of tax being fixed, there would be 
no necessity of passing an elaborate order. 
But the fact remains that an order of 
assessment is necessary and cannot be 
dispensed with in order to quantify the 
assessee’s liability. It is again true that 
an assessment order relating to tax is 
preceded by quarterly returns. No such 
returns are necessary in the case of inte- 
rest. But that again makes no difference. 
The two types of orders, one levying tax 
and the other levying the interest are 
p^sed at different stages and under 
different circumstances. As a result of 
the legal fiction an order levying interest 
would be regarded as a supplementary or 
an additional order levying tax and would 
become a part of the order of assessment 
under Section 7. Be that as it may, some 
sort of order is contemplated by the Act 
under which the amount of interest, pay- 
able by an assessee is determined. The 
only difference is that if such an order 
is not an order of assessment, the assessee 
may not be able to avail of the remedy 
of appeal imder Section 9, but the reme- 
dies by way of revision under Section 10 
and rectification under Section 22 would 
stfil be open to him- 

54. In the instant case the petitioner 
disputes its liability to interest at lea^ 
for the period during which the realisa- 
tion of the tax remained stayed. Interest 
is admittedly payable by a defaulter and 
it is the petitioner’s contention that so 
long as the payment of the tax remained 
stayed, it could not be regarded a defaul- 
ter and therefore no interest was pay- 
able by it. The interest might be payable 
from the date the stay order was dis- 
charged to the date of the final payment 
of the tax. Therefore in the present 
case the Sales Tax Ofacer had to deter- 
mine as to whether the petitioner was 
liable to pay interest and, if so, from what 
date. Such a controversy cannot be dis- 
posed of by mere subjective and unilate- 
ral calculaton of interest by the Sales 
Tax Officer or by the Collector. The 
controversy raised by the petitioner is 
of a substantial nature and certainly the 
petitioner must have some forim to have 
it decided. The legal fiction,^ in my opi- 
nion, malres available to him such a 
forum, as already discussed above. 

55. In reply it was suggested that no 
forum was necessary because interest 
being directly linlced with the amount of 
the tax, the assessee would automatically 
get relief, if the amount of tax is reduced 
in appeal ' or other proceedings. !^at 
argument, is plainly wrong. There might 
be cases where there may be no dispute 
about the tax at all and the dispute may 
relate only to levy of interest. Th e 
instant case is an example of that type. 


The petitioner has not disputed the 
quantum of tax which in fact it has al- 
ready paid up. It disputes the levy of 
mterest only. 

56. It was then suggested that a 
remedy under Section 22 may be open 
to an assessee in case there is a mistake 
m the calculation of interest. There is 
no substance m that contention either. 
Section 22 applies only where an order 
is sought to be rectified and if according 
to the contention of the opposite parties, 
no order levying interest is contemplated. 
Section 22 goes out of the picture. The 
saine_ is true about the argument that a 
revision under Section 10 may lie, 'That 
section also applies where the revising 
authority has to_ satisfy itself as to the 
legality or propriety of any order passed 
by a subordinate sales tax authority (Sec- 
tion 10 ( 3 ) ). Like Section 22, Section 110 
also applies only when there is any order 
to be revised. 

57. Lastly it was suggested that the 
Collector may be approached by an 
aggrieved assessee. Section 33 provides 
in categorical terms that "the certificate 
shall be conclusive ewdence of the exist- 
ence of the liability, o<’ its amount, and 

of the person who is liable The 

Collector, therefore, has absolutely no 
power to grant any relief to the assessee. 

58. Such being the situation, it is difiB- 
cult to believe that the legislature could 
have intended that an assessee should be 
left without any remedy even if there is 
a serious dispute between him and the 
revenue with regard to the liability and 
the quantum of interest. 

59. It was then pointed out on behalf 
of the State that interest being a recur- 
ring liability, its amount cannot be speci- 
fied in a notice of demand or in the re- 
covery certificate. There are two an- 
swers to this argument. In the first 
place, such a difficulty which to my mind, 
is more imaginary than real, would arise 
where the default in making payment of 
the tax is continuing because the total 
amount of interest payable by an assessee 
would depend upon the date when the 
tax is paid. No such difficulty can, how- 
ever, arise in the present case because 
the assessee has already paid up the tax. 
Nothing could have been simpler for the 
Sales Tax Officer than to have calculated 
the amount of interest and to have Issued 
a fresh certificate specifying therein the 
amount of interest. Secondly, an argu- 
ment of this nature is an argument of des- 
pair and cannot override the legal 
requirements. If the law requires the 
amount of interest to be ^ecified in the 
recovery certificate, it is imperative that 
the Same should be done. In the case of a 
continuing default of payment of tax, 
it is always open to the Sales Tax Officer 
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to deteinJne the amount of interest on 
a particular date and to forward to the 
CoUector a certificate for that amoxmt. 
In case the assessee does not pay that 
amoimt when called upon to do bo. There 
Is no bar in Issuing succesave certificates 
after regular intervals and the Sales Tax 
Officer can repeat that process as often 
as necessary until the entire amount of 
tax and Interest is realised. At this stage. 
It would be appropriate to dispel a mis- 
understanding under whidi the learned 
counsel for the State appears to have 
been labouring throughout when he 
argued that as the interest runs from day- 
t^d^, the Sales Tax _ Officer will be 
required to issue a notice of demand 
everyday in order to make the assessee 
HaMe for interest That Is not so. There 
Is a distinction between the liability of 
an assessee to pay Interest and the mode 
In which it is recovered. The liability to 
pay interest Is Imposed by the statute and 
it continuea just as In the case of any 
other creditor, until the debt is paid. In 
order to create such a liability, it Is not 
necessary to issue any notice of demand. 
But the necessity of Issuing a notice of 
demand arises when the interest Is sought 
to be recovered through the coerdve 
machinery provided under the Act There 
are several modes In which the Inter^ 
may be realised from an assessee. S. 8(8) 
Is not exhaustive but provides only one 
of such modes which Is of a summary 
ztature. The State may enforce the liabi- 
lity by means of a suit or by other means 
open to It under the general Uw. In such 
a case It would not be necessary for the 
State to issue any notice of demand, but 
If the State wishes to enforce the liabOity 
through the summary mode provided In 
Section 8(8). the procedure outlined by 
me above, becomes necessary. In other 
words, when the assessee fails to pay 
Interest of his own acccrd and It becomes 
necessary for the Stats to proceed against 
him under Sec. 8(8). It is imperative that 
the assessee must be served with a notice 
of demand and on his lailru-e to comtdy 
with it. a recovery certificate ehould be 
Issued -to the Collector cpccifvlng therein 
the amount of interest wUch Is sought to 
be realised. 

60. In the end It may be useful to 
draw an analogy from the correspcmding 
provisions under the Inccnne Tax Act. 
The Income Tax Act of 1961 also contains 
Eeveral provisions for the Imposition of 
interest when the assessee defaults in 
making payment of advance or regular 
tax Under Section 156 of the Income 
Tax Act, ’Vben any tax, interest, penal^ 
fine or any other sum Is payable In con- 
Bequence of any order passed under the 
Act. the Income Tax Officer has to Berve 
upon the assessee a notice of demand In 
She prescribed form specifying the sum 
to payable,” 


61. Sections 220 and 222 deal vdth 
the collection and recovery of tax. Inte- 
rest and penalty etc. The following por^ 
tion of Section 220 Is material for our 
purpose: 

"220. When tax payable and when as- 
Bcssee deemed in default:— (1) Any 
amoimt, otherwise than by way of ad- 
vance tax. specified as payable In a notice 
of demand under S. 156 shall be paid 
within thirty five days of the service of 
the notice at the place and to the person 
mentioned In the notice: 

Provided that, where the Income Tax 
Officer has any reason to believe that It' 
win be detriment^ to revenue If the full 
period of thirty-fiw days aforesaid Is 
allowed, he may with the previous ap- 
proval of the Injecting Asdstant Com- 
missioner, direct that the sum specified 
In the notice of demand shall be paid 
within such period being a period less 
than the period of thirty-five days afore- 
said, as may be specific by him in the 
notice of demand. 

(2) 11 the amoimt specified In any 

notice of demand under Section 150 is not 
paid within the period limited imder sub- 
section (1), the assessee shall be liable to 
pay simple interest at four per cent, per 
annum from the dav commencing alter 
the end of the period’ mentioned in su^ 
secUea (1): (underlining here In * *) » 

mine). 

Provided that, where as a result of an 
order under Section 154, or Section 166, 
or Section 350 or Section 264, the amount 
on which Interest was payable under this 
section bad been reduced, the Interest 
shall be reduced accordingly and the ex- 
cess interest paid. If any, shall be re- 
funded. 

(3) Without prejudice to the provisions 
contained in sub-section (2). on an appli- 
cation made by the assessee before the 
expiry of the due date under sub-see- 
tion dl the Income-tax Officer may ex- 
tend the time for payment or allow pay- 
ment by Instalments, subject to such 
conditions as he may think fit to Impose 
In the cdrcumstances of the case. 

(4) If the amount Is not paid vnthin the 
time limited under sub-section (1) or ex- 
tended under sub-section (3). as the case 
may be. at the place and the person men- 
tioned In the said notice the assessee shall 
be deemed to be in default." 

Section 222 reads: 

"222. Certificate to Tax Recovery Of- ‘ 
ficer — ( 1 ) When an assessee is In default 
or Is deemed to be in default In making 
payment of tax, the Income-tax Officer 
may forward to the Tax Recovery Officer 
a certificate under his signature epedfy- 
ing the amount of arrears due from the 
assessee. and the Tax Recovery Officer on 
reedpt of such certificate, shall proceed to 
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recover from such assessee, the amount 
specified therein by one or more of the 
modes mentioned below, in accordance 
with the rules laid down in the Second 
Schedule — 

(a) attachment and sale of the assessee’s 
movable property; 

(b) attachment and sale of the assessee’s 
immovable property; 

(c) arrest of the assessee and his deten- 
tion in prison; 

(d) appointing a receiver for the 
management of the assessee’s movable and 
immovable properties. 

(2) The Income-tax Officer may issue a 
certificate under sub-section (1) notwith- 
standing that proceedings for recovery of 
the arrears by any other mode have been 
t^en.” 

62. The scheme under the Income-tax 
Act as revealed by the provisions quoted 
above, is that an assessee has to be served 
with a notice of demand in respect of any 
t^ interest or penalty payable by him 
and if he fails to comply with the terms 
of the notice of demand, he is treated to 
be an assessee in default and can then be 
proceeded against under sub-section (2) of 
Section 220 imder which the Income-tax 
Officer has to issue a recovery certificate 
to ■ffie Tax Eecovery Officer specifying 
therein the amoimt sought to be recover- 
ed Any omission on the part of -the In- 
come-tax Officer to comply with any of 
the requirements mentioned above vitiates 
the recovery proceedings. 

63. In (1964) 52 ITE 538= (AIE 1964 SC 
1473), the Supreme Court quashed the 
recovery proceedings because a fresh 
notice of demand had not been se^ed 
upon the assessee after his tax liability 
had been reduced in appeaL This Court 
has applied the proposition enunciated in 
this case in Earn Autar Agarwal v. Sal^ 
Tax Officer, Writ No. 1659 of 1967, D/- 
13-9-1968 (All) hol^g that 'Ve see no 
reason why that principle should not be 
adopted in cases imder the U. P. Sal^ Tax 
Aci”. In Vimlaben Khimji v. Manivikar, 
(1964) 51 ITE 29 (Bom); Sriramiah v. In- 
come-tax Officer, (1965) 52 ITE 408 (klys) 
and Collecrtor of North Arcot v. Kannan, 
(1967) 65 ITE 302 = (AIE 1967 Mad 249); 
recovery proceedings were quashed be- 
cause the real amount of tax had not 
been specified therein. 

64. Plainly the scheme under the In- 
come-tax Act is more or less analogous to 
the scheme under the U. P. Sales Tax Act. 
If under the Income-tax Act a notice of 
demand has to be served upon the as- 
sessee in respect of the interest payable 
by it on arrears of tax, there appears to 
be no good reason why the. same proce- 
dure should not be practicable imder the 
U. P. Sales Tax Act. There is. however, 
one difference so far as the recovery Is 
concerned. It would be noticed that under 


Section 222 recover certificate is Issued 
when the assessee is in defaifit in making 
a payment of the tax. Interest, penalty or 
other dues are not mentioned therein. 
From this omission it might appear that 
recovery proceedings can be taken against 
an assessee only in respect of the arrears 
of tax. But this omission has been made 
good by the legislature in Section 229 
which says: 

"229. Eecovery of penalises, fine, hi- 
terest and other sums. — Any sum imposed 
by way of interest, fine, penalty, or any 
other _ sum payable under the provisions 
of this Act, shall be recoverable in the 
manner provided in this Chapter for the 
recovery of arrears of tax.” 

The procedure- under the Income-tax Act 
for the levy and collection of interest is, 
therefore, completely identical with the 
procedure prescribed under the U. P. Sales 
Tax Act and no one has ever contended 
that under the Income-tax Act, the In- 
come-tax Officer can proceed to recover 
the interest from an assessee without 
following the procedure for the recovery 
of Income-tax. 

65. The last distinction that was point- 
ed out between the schemes of the two 
Acts was that imder Section 156 of toe 
Income-tax Act a notice of demand is re- 
quired to be served in respect of all dues 
including interest, while under the TJ. P. 
Sales Tax Act. E. 45, which corresponds 
to Section 156 of the Income-tax Act re- 
quires a notice of demand in respect of 
the tax only. It is forgotten that as a 
result of the legal fiction created in Sec- 
tion 8 (1-A), the interest is deemed to be 
tax for all purposes and therefore, it 
would be tax for purposes of Eule 45 also 
so that a notice of demand shall have to 
be issued in respect of interest also. 
Moreover, if one examines closely the 
scheme under the IT. P. Sales Tax Act 
prior to its amendment in 1964, it becomes 
obvious that a notice of demand was 
necessary even then in the case of penalty 
and interest because penalty and interest 
were also recoverable as arrears of land 
revenue under Section 8 (8). If in the 
case of tax. Section 8 (8) becomes opera- 
tive only when the assessee commits a 
default of its payment there is no reason 
to suppose that it would be applicable in 
the case of interest and penalty even if 
the assessee is not in default. And as 
assessee can be said to be in default only 
if he fails to make the payment vffien 
called upon to do so v/hich means vffien 
a notice of demand is served upon him. 

66. Under the Income-tax Act, there 
is. of course, no appeal proidded against 
the levy of interert under Section 222 
(2) but an order imposing interest 
under Section 156 is open to revision by 
the Commissioner under Section 26-1 and 
is also liable to rectification under Sec- 
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tioa 154, In this reeard, the U. P. Legls- 
latxire has cone a step further In^udi 
as bv eauating the interest with the t^ 

It has automatically made available to the 
assessee all the remedies whldi are open 
to him with regsid to the levy of the tax. 

67. Although I have discussed and 
tried to prove that the entire procedure 
for the levy and collection of tax wouir 
be applicable in the case of Interest also, 
yet for purposes of the present case it was 
not really necessary to have gone to that 
extent. The writ petition is directed 
agaii^ the recovery proceedings. Those 
proceedings suffer from two Infirmities: 
(1) the proceedings have been commenced 
without issuing a notice of demand to the 
petitioner and (2) the amoxmt of Interest 
has not been mentioned Inr the recovery 
certificates. The petitioner is entitled to 
succeed on either of the two grounds. 
Therefore, even If one was to assume 
everything else against the petitioner, the 
petitioner would still be entitled to succe- 
ed on the simple ground that the amount 
of Interest not having been spedfied In the 
recovery certificates the recovery proceed- 
ings are bad In law. looking at the 
matter from that view, the question which 
has been referred to the Full Bench to 
my mind Is rather hypothetlcaL counted 
as it is in an abstract form divorced from 
the facts of the case at^ In any case U 
too widely stated. I would, therefore, 
prefer to reframe the question to read: 

"Whether on the facts and drcuras- 
tances of the case the proceedings for the 
recovery of Interest from the petiUoner 
by the Collector are valid?” 
and would answer It in the negative. 

68. The wider proposition of law em- 
bodied in the question referrM is com- 
prehensive and goes beyond the scope of 
the controversy which arises in this and 
the connected cases. However, as I have 
dealt with it quite exhaustively, I wo^fid 
aot hesitate to answer the auestion refer- 
red to the Full Bench. My answer Is: • 

"In order to recover the Interest under 
Section 8 (l-Al of the U. P, Sales Tax Act 
as arrears of land revenue. It b neces- 
sary for the Sales Tax Officer to serve 
upon the assessee a notice of demand In 
pursxiance of an order quantifying the 
amoxmt of interest (even though It may 
not be an order of assessment) and on the 
assessee’s failure to comply with the 
notice of demand to issue a recovery certi- 
ficate to the Collector speolying therein 
the amount of interest sought to be re- 
covered.” 

69. As admittedly, this procedure has 
not been followed In this and the cou- 
nted writ petitions the recovery pro- 
ceedings are unauthorised and are liable 
to be quashed. 

70. BY THE COURT: — In view of the 
m^ority judgment, we answer the quea- 
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flon referred to tis by saying that It was 
not necessary for the Sales Tax Officer to 
make an assessment order In respect of 
Interest and to bsue a notice of demand 
In respect of the same. 

Reference answered 
accordingly. 
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The State of U. P. and others. Respon- 
dents. 

Special Appeal No. 472 of 1966, D/- 
29-4-1069, Decided by Full Bench on 
order of reference made by Mathur, J., 
D/- 4-4-1966. 

Tenancy Laws — U. P. Consolidation of 
Holdings Act (5 of 1954), S. 5 (as it stood 
is the year 1961) — Section 4 and S. 49 
(as amended npto 1958) — Scope of S. 5 

— Effect of stay order under S. 5 — Noti- 
fication nnder S. 4 during pendency of 
civil appeal — Fact of notification hroucM 
to notice of Court — AppelJafe Conrf 
holding that S. 5 did sot apply to facts oi 
case and deciding oppeM — Decision 
allowed to become final between pasties 

— Decree passed by Civil Court held was 
not a nullity — Assumption of jurisdic- 
tion by erroneous decision of jurisdic- 
tional facts can bo set asldo in appeal or 
revision — Even under S. 49, jurisdiction 
of Civil Conrt is not absolutely barred — 
(CivU P. C. (1908), Ss. 9 and 115). 

Where a CivU Court In Its appellate 
lurisdiction had given a dedsion that the 
provisions of Section 5 of the U. P. Con- 
eolidation of Holdings Act not apply 
to the facts of the case Md ttot dedsion 
had been allowed to become final between 
the paitiBS, tiie decree passed by tine Civil 
Court after the publication of the notifi- 
cation under Section 4 of that Act and 
alter that fact had been brought to the 
notice of the Court is not a nxillity. Case 
law discxissed. 1968 AH U 670 & 1064 
^ LJ 1049, ReL on, (Para 29) 

^ From the language of Section 5 of the 
Act it b clear that the legislature did not 
take away the jiaisdiction of the Civil 
Court completely. It merdy directed the 
stay of the proceedings to avoid confiict of 
decisions by two competent authorities on 
one and the same point between the same 
parties. If the matter had already be^ 
finally disposed of between the parties by 
a competent Cotirt ^t decirion had to 
be accepted by the consolidation autho- 
rities. However the scheme of the Act b 
that If no su c h d edsi on had been given 
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or if the matter was still pending before 
any dvil or revenue Court it was to stay 
its hands and ultimately at the end of 
the consolidation proceedings, to record its 
decision in accordance with the decidon 
of the consolidation authorities. 

(Para 15) 

Even under Section 49 of the Act the 
Smisdiction of the Civil Court was not ab- 
solutely barred. It was barred only in 
respect of matters for which a proceed- 
ing could or ought to have been taken 
under the Act. (Para 17) 

After the publicatiion of the notification 
under Section 4 of the Act the stay of the 
proceedings as provided under Section 5 
cannot be automatic for one more reason. 
The Coxirt before which the suit or the 
appeal or the proceedings are pending 
v^ have to decide whether or not the 
provisions of Section 5 of the Act would 
apply to the case. A Civil Court has in- 
herent TMwer to decide the question of its 
own jurisdiction. The assumption of jinis- 
diction by erroneous decision of jmdsdic- 
tional facts can be questioned in a revi- 
sion application filed under Section 115, 
Civil P. C. Case law discussed. 

(Paras 24, 26) 

A Court ha-^g jurisdiction can decide 
a matter rightly or wrongly. If it decides 
a matter wrongly it is open to the ap- 
pellate or the revisional Court to correct 
the mistake. However, if no appeal or 
revision is filed and the dedsion becomes 
final between the parties it will be dif- 
ficult to say that the wrong dedaon on 
jurisdictional facts relating to its susp^- 
sion of jurisdiction renders the decision 


in the appeal a nullity, (Para 27) 
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(1968) 1968 AU U 77 = 1968 AU WE 
(HC) 305, Gokul v. Deputy Direc- 
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(1968) 1968 AU LJ 570 = 1968 All 
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R, B. Misra, Radhey Shyam, E. S. Misra, 
Ambika Pd, and Krishna Pd., for Appel- 
lants; Ram Surat Singh, for Respondents. 

S. D. KHARE, J. : — This reference to 
a FuU Bench arises out of a Spedal Ap- 
peal filed against an order of a learned 
single Judge of this Court, dismissing the 
writ petition. The Division Bench, which 
heard the Spedal Appeal, was of the 
opinion that the case of Tribeni v. State 
of U. P., 1968 AU LJ 570 afnrming the 
view taken in Lakhpat Singh v. Dal Singh, 
1964 AU U 1049 required reconsidera- 
tion, It has, therefore, referred the 
following que^on for the consideration of 
this FuU Bench: — 

"Whether the judgment and decree of 
the learned Additional CivU Judge was a 
nullity when a notification under Sec. 4 
of the U. P. Consolidation of Holdings 
Act in respect of the land in dispute in 
the appeal before him was made during 
the pendency of the appeal and that fact 
had been brought to his notice.” 


2. Considering aU the facts of the pre- 
sent case we would slightly modify the 
point for reference by adding one more 
clause (underlined (here in ' ’) towards 
the end so that it vdU read as foUows: — 


"Whether the judgment and decree of 
the learned Additional CivU Judge was a 
nullity when a notification under Sec. 4 
of the U. P. Consolidation of Holdings Act 
in respect of the land in dispute in the ap- 
peal before him was made during the 
pendency of the appeal and that fact had 
been brought to his notice 'and he had 
recorded a decision that the provirions of 
Sec, 5 did not apply in the facts of the 
case’.” 

3. 'The facts leading to the Spedal 
Appeal out of which this reference has 
arisen, might be briefly stated as foUows. 
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4. Orifflhally Dalai Singh. Daljit Singh 
and Hanuman Singh were the fixed rate 
tenants of plot No. 10. situate In Tillage 
Chanchalia. pargana Kiriyat Sikhar. dis- 
trict Mlfzapur. They mortgaged that plot 
In favour of Jokhu Singh, father of the 
respondents Nos. 4 to 6. Subsequently 
Dalai Singh executed a sale deed In res- 
pect of his one-third share In favour of 
the aforesaid Jokhu Singh. The equity 
of redemption in the remairung two-thirds 
share of the property vested In Dailit 
Singh and Hanuman Singh. On llth 
December. 1907. they also executed a sale 
deed in respect of their two-thirds share 
in that plot in favour of Vikrama Singh 
(appellant). The plaintiffs case was that 
it had been agreed between Jokhu Singh 
and Vikrama Singh that Jokhu Singh 
will re main in possession over his one- 
third share of the plot No. 10 In dispute 
towards the north while Vikrama Singh 
will remain In possession over the two- 
thirds share of the same plot towards 
the south. 

5. There was litigation between Jokhu 
Singh and Vikrama Singh and the latter 
was Erected to deposit Ra. 300 in Court. 
He could not do so and. therefore, he 
executed a usufructuary mortgage de^ on 
14th February, 1928, In favour of one 
Sltaram Tlwaii with the condlUm that 
the mortgagee should pay Rs. 300 to Jokha 
Singh. This mortgage was In resp^ of 
two-thirds southern share of plot No. 10 
and certain other plots. Sltaram Tlwarl 
deposited Rs. 300 In Court and redeem^ 
the two-thirds share of pbt No. 10. Later 
on, as a result of an agreement between 
vikrania Singh and Sitaram Tlwari. the 
two-thirds share in plot No. 10 camp Into 
possession of Vikrama Singh. 

6. After the death of Sltaram Tlwari, 

his son Lakshmi Shanker filed a suit 
against Vikrama Singh and the aforesaid 
two-thirds share in plot No. 10 was put 
to sale in execution of the decree. Res- 
pondent No. 4 claimed to be an adhivari 
and sirdar of the land in dispute on the 
allegation that Sitaram ^wari had sub- 
let the land to him. The Judirial Officer 
in whose Court the decree was being ex- 
ecuted held by his order dated 6th Ap^ 
1959, that respondent No. 4 had to 

prove any sub-letting in his favoOT, His 
objection was dismissed and he. there- 
fore. filed a suit in the Court of the Munsif 
for declaration that his two-thirds shore 
in plot No. 10 was not liable to sale In 
execution of the aforesaid decree. Bv his 
judgment dated 24th May, 1961, the learn- 
ed Munsif decreed the suit, 'While the 
appeal against the decision of the learned 
ilunrif was pending In the Court of the 
Additional Civil Judge a notification 
under Section 4 of the U. P. Consolida- 
tion of Holdings Act (hereinafter referr- 
ed to as the Act) was published In the 
U. P. Gazette on May 27, 1961, and the 


fact was brought to the notice of the 
Court. The learned Additional Civil 
Judge, however, held that Se(^on 5 of 
the Act could not apply to a suit of that 
nature and. therefore, he heard and allow- 
ed the appeal on 12th October. 1961. 

7- When the Consolidation proceedings 
started the petitioner-appellant filed an ob- 
jection before the A. C. O. for expunction 
of the names of respondents Nos. 4 to 7, 
and the said respondents also filed a cross 
objection claiming themselves to be sirdars 
of the land in dispute. The Consolidation 
Officer on 30th April 1962, allowed the 
objection of the present appellant and dls- 
miW d the objection of respondents Nos. 
4 to 7, Respondents Nos. 4 to 7 filed an 
appeal againrt the decision of the Consoli- 
dation Officer. The appeal against the 
order of the Consolidation Officer was 
dismissed. Respondents Nos. 4 to 7 filed 
a second appeal before the Deouty Direc- 
tor of Consolidation who. without refer- 
ring to the order passed by the Additional 
Ci^^ Judge, allowed the appeal and dec- 
lared respondents Nos. 4 to 7 to be the 
tenure holders. 

8. Thus respondent No. 4, whose sidt 
lor declaration under O. 21. R. 63. C. P. C. 
had been dismissed by the Court 
was successful before the Deputy Director 
of Consolidation, who aUow^ the second 
appeal against tlie order of the Settlement 
Officer. 

9. It was against that order of the 
Deputy Director of Consolidation passed 
on 30th March. 1963, that the writ peti- 
tion was filed by the present appellant 
The learned single Judge who beard the 
writ petition, dismissed It on the ground 
that the matter was concluded by a find- 
ing of fact based on cadence, recorded by 
the consolidation authorities, as between 
the same parties regarding one and tlw 
same property. 

10. It has been contended on behalf 
of the respondents that the effect of the 
notification under S. 4 of the Act is auto- 
matic and as soon as the notification Is 
published in the Gazette the jurisdiction 
of Courts other than the consolidation 
Courts is suspended and, therefore, any 
decree passed by the Civil Court in Its 
appellate jurisdictlra after the Issue of 
the notification under Sec^on 4 of the Act 
without taking into consideration the 
decision of the consolidation authorities, 
must be considered to be a nullity. 

11. The contention of the learned 
counsel for the appellant, on the other 
hand, is that the decree passed by the 
civil appellate Court cannot be considered 
to be a nullity because that Court, and 
no other Court, had the Jurisdiction to 
dispose of the appeal It is further con- 
tended that the decision giTCn by the ai>* 
pellate Court even, though It might have 
been erroneous on the point that the stay 
as contemplated under Section 5 of the 



51970 Bik ar ma Singh v. State (FB) (Khare J.l [Prs. 11-15] AH, 3^7 


Act did not apply to that appeal, could 
have been questioned only by way of an 
appeal or a revision, 

12. Section 5 of the Act, as it stood in 
ihe year 1961, read, as follows: — 

"Upon the publication of the notifica- 
tion tmder Section 4 in the official gazette, 
the consequences, as hereinafter set 
forth, shall, subject to the provisions of 
this Act, from the date specified there- 
under till the publication of notification 
under Section 52 or sub-section (1) of 
S. 6. as the case may be, ensue in the area 
to which the declaration relates, namely — ■ 

(al the district or part thereof, as 
the case may be. .shall be deemed to be 
under consolidation operations and the 
duty of maintaining the record of rights 
and preparing the village map, the field 
book and the annual register of each 
village shall be performed by the District 
Deputy Director of Consolidation, who 
sh^ maintain or prepare, them, as the 
case may be, in the manner prescribed. 

(b) fi) all proceedings for correction of 
the records and all suits for declaration 
of rights and interests over land, or for 
possession of land, or for partition pend- 
ing before any authority or Court whe- 
ther of first instance, appeal or reference 
or revision, shall stand stayed, but with- 
out prejudice to the right of the persons 
affected to agitate the right or Interests 
in dispute in the said proceeding or suits 
before the consolidation authorities under 
and in accordance with the provisions of 
this Act and the rules made thereunder. 

(ii) the findings of the consolidation 
authorities in proceedings under this Act 
in respect of such rights or interest in 
the land, shall be acceptable to the autho- 
rity or Court before whom the proceed- 
ing or suit is pending which may on com- 
munication thereof by the parties con- 
cerned, proceed with the proceedings or 
suit, as the case may be. 

(0 ” 

13. Section 5 of the Act is couched in 
general terms and it was for the Cou^, 
where proceedings of the nature which 
could be disposed of by consolidation 
Courts were pending, to decide whether 
or not the proceedings were of such nature 
to which the bar of Section 5 of the Act 
could apply. Therefore, even cases 
where the notification under Section 4 of 
the Act came to the notice of the Court 
the Ci\dl Court, where the proceedings 
were pending could, after hearing the 
parties, arrive at a decision that the bar 
of Section 5 of the Act did not apply to 
the proceedings before it and that the 
same could be disposed of by it. All the 
proceedings before the Civil Court were 
not to be stayed merely because consolida- 
tion proceedings had , been started and a 
notification under Section 4 of the Act had 
been issued. The bar of Section 5 could 
apply only to those proceedings where any 


matter could be finally disposed of by the 
consolidation authorities. If the Civil 
Court before which any proceeding was 
pending wrongly arrived at the conclu- 
sion that considering the nature of the 
proceedings pending before it the bar of 
Section 5 did not apply to it the mistake 
could be corrected either by the appellate 
C^urt or by the revisionai Court It is 
obvious that in a case like the present 
one no application under Section 151, 
Civti P. C. for vacating the order could 
be filed and it was only for the appellate 
Court or the revisionai authority to cor- 
rect the mistake, if any . 

14, On the point of the jurisdiction of 
the learned Additional Civil Judge to dis- 
pose of the appeal the following facts are 
not disputed: — 

_ (1) The Civil Court had the initial jmis- 
diction to entertain the appeal and the 
A.dditional Civil Judge could hear it and 
dispose it ol 

(2) After the stay period provided under 
Section 5 of the Act was over the appeal 
could be heard and finally disposed of by 
the Additional Civil Judge. 

(3) No other Court or authority was 
competent to hear and dispose of the ap- 
peal 

Iffie contention, however, is that— • 

(i) the operation of stay under Sec. 5 
of the Act was automatic and the stay 
took effect from the date the notification 
imder S. 4 was published, and 

(ii) the effect of the notification under 
Section 4 of the Act was that the jurisdic- 
tion of the Civil Coiut was suspended so 
that any disposal of the case or appeal 
made during the period the jurisdiction 
remained suspended, was without jurisdic- 
tion and, therefore, a nullity. 

15. In our opinion there is no force in 
the contention that the effect of the stay 
trader Section 5 of the Act was automatic. 
From the language of Section 5 of the 
Act it is clear that the legislature did not 
take away the jurisdiction of the Civil 
Court completely. It merely directed the 
stay of the proceedings to avoid conflict 
of decisions by two competent authorities 
on one and the same point and between 
the same parties. If the matter had al- 
ready been finally disposed of between 
the parties by a competent Court that 
deosion had to be accepted by the con- 
solidation authorities. However, the 
scheme of the Act is that if no such 
decision had been given or if the matter 
was still pending before any ri^dl or 
revenue Court it was to stay its hands 
and ultimately, at the end of the con- 
solidation proceedings, to record i_ts_ deci- 
sion in accordance with the decision of 
the consolidation authorities (vide Sec- 
tion 5 of the Act). The consolidation 
authority, while giving its dedslon, vms 
to be deemed to be a Cotrrt of competent 
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jurisdiction (vide Sections 10 and 11 of 
the Act). 

16. Section 49 of the Act (as amend- 
ed up to the year 1958) reads as follows:— 

"No person shdl institute any smt op 
other proceeding in any Civil or Revenue 
Court with respect to any matter arising 
out rf consoU^tion proceedings or with 
respect to any other matter in regard to 
which a suit or application could be filed 
under the provisions of this Act.” 

17. Even under Section 49 of the Act 
the jurisdiction of the Civil Court was 
not absolutely barred. It was barred 
o^y in respect of matters for which a 
proceeding could or ought to have been 
taken imder the Act. 

18. The law relating to the stay of 
proceedings by a superior Court was con- 
sidered and clarified by the Supreme 
Co\nt in the case of MulraJ y, Murll 
Haghunathji Mahraj. 1967 All LJ 593 — 
(AIR 19G7 SC 1386). Till then there was 
good deal of difference of opinion between 
the High Courts in India on the question 
of the effect of the stay order, parti- 
cularly with a reference to execution 
proceedings. The High Courts of Cal- 
cutta (vide Hakum Chand Bold v. Kamala- 
nand Singh. (1906) ILK 33 Cal 927. Patna 
(vide liakat Mian v. Padampat Slnghania. 
AIR 1951 Pat 130 (SBi and Punjab (vide 
Din Dayal v. Union of India, AIR 1954 
Pun] 46) bad held that in such a case 
the stay order takes effect from the 
moment it Is passed and the tact that the 
Court executing the decree has no 
knowledge of it makes no difference and 
all proceedings taken in execution after 
the stay order has been passed are with- 
oirt jurisdiction. On the other hand, the 
view taken by the Calcutta High Court 
in an earlier dedsion (vide Bessesswari 
Chowdhurany v. Horro Sundar Mazumdar. 
(1897) 1 Cal WN 226) and the High Courts 
of Madras (vide Venkatachalapati Rao v. 
Kameswaiamma, ILR 41 Mad 15\=<ASR 
1918 Mad 391) (fB) ) and Kerala (vide C. 
AJikutty y. T. Alikuttv. ILR (i960) Ker 
523) was that the executing Court does ot 
lose Its jurisdiction from the moment the 
stay order Is passed and that the order 
being in the natiore of a prohibitory order, 
the Court carrying on execution does not 
lose its jimisdiction to do so till the order 
comes to its knowledge and that the pro- 
ceedings taken in between are not a 
nullity. 

The Allahabad High Court took an In- 
termediate view in the Full Bench case 
of Parsotam Saran v. Brahma I^a^d. 25 
All U 530=(AIR 1927 All 401) (FB) and 
held that where the rights of third parties, 
I pfP a stranger auction purchaser, have 
intervene the fact that the executing 
Court had no knowledge would protect 
third oarties. The Supreme Court, la the 
of Mulraj (Supra) arrived at the con- 


durion that the view of the Madras High 
Court and of the Calcutta High Court 
taken In its earlier dedrion (vide (1897) 1 
Cal "WN 226 (Supra) ) was correct and that 
the order of stay in an execution matter 
was in the nature of a prohibitory order 
and Is addressed to the Court that Is 
carrying out execution and that a mere 
order of stay of execution does not take 
away the jurisdiction of the Cotirt, In 
that coimection the Supreme Court ob- 
served:— 


"An order of stay. Is not of the 

same nature as an order allotting an ap- 
peal end quashing execution proceedings. 
That kind of order takes effect Immediate- 
ly It is passed, for such an order takes 
away the very jurisdiction of the Court 
executing the decree as there Is nothing 
left to execute thereafter. But a mere 
order of stay or execution does not take 
away the jurisdiction of the Coimt, All 
that It does is to prohibit the Court from 
proceeding with the execution further, 
and the Court unless It knows of the 
order, cannot be expected to carry ft out 
Therefore, till the order comes to the 
knowledge of the Court Its Jutisdictioa 
to carry on execution Is not affected by 
a stay order which must In the very nature 
of things be treated to be a prohibitory 
order dixeeting the executing Court which 
continues to have jurisdiction to stay Its 
hands till further orders. It Is clear that 
as soon as a stay order is withdrawn, the 
executing Court Is entitled to carry on 
execution and there Is no question of fresh 
ronferment of jurisdiction by the fact that 
the^ stay order has been withdrawn. The 
iunsdictfon of the Court is there all along. 
The only effect of the stay order is to 
prohibit the executing Court from pro- 
ceeding further and that can only take 
effect when the executing Court ha3.know- 
ledge of the order”. 


19. From what has been stated above 
It Is clear that the Supreme Court in the 
case Dl Mxilrai, AH Iff 59^ •= (AIR 
3967 All 1386) (Supra) not only affimed 
the Allahabad view but went one step 
further in affirming the view held by the 
Madras High Court. 

29. The question whether or not the 
Qvil Court lost Its jurisdiction from the 
^te of the notification under Section 4 of 
the Act was considered by HonTsle Jacdish 
Sahai and Hon’ble G, C. Mathur, JJ. in 
the case of 1964 All U 1049 and It was 
held that if an appeal is decided on merits 
in ignorance of the fact that a notification 
imdCT Section 4 of the Act has been Issued 
the judgment would not be a nullity but 
It would be a case of ths Court acting 
with material irregularity in the exercise 
of its jurisdiction. It was further held 
that the effect of the notification under 
Section 4 of the Act Is that even though 
the Court has Juri^cUon to entertain and 
hear the appeal It cannot pass an order 
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In derogation of the provisions of sub- 
clauses (i) and (ii) of CL (b) of Section 5 
of the Act. The Court has, therefore, to 
stay the hearing of the appeal until the 
consolidation authorities have decided the 
matter and thereafter to pass an order in 
accordance with the decision of the con- 
solidation authorities. 

21. The same view was reiterated in 
the case of 1968 All LJ 570 (Supra) decid- 
ed by a Division Bench of this Court. It 
was held by Hon’ble Jagdish Sahai and 
Hon’ble Gangeshwar Prasad, JJ. that — 


or not the provisions of Section 5 of the, 
Act would ^ apply to the case. A civil 
Court has inherent power to decide the 
question of its own jurisdiction, vide 
Goloil V. Deputy Director of Consolida- 
hon, 1968 All LJ 77, Bhatia Co-operative 
Housing Society Ltd, v. D. C. Patel, AIE 
1953 SC 16 and Mohanlal v. Benoy Kishna, 
AIR 1953 SC 65. 


25, It is well settled law that a decree 
passed wthout jmisdiction is a nuUity— 
vide Kiran Singh v. Chaman Paswan. 
AIR 1954 SC 340. 


“It is clear from the language of the 
tmamended Section 5 (b) (i) and (ii) of 
the Act that merely- because a '(dllage 
came imder consolidation operations, the 
Court seized of a suit or an appeal was 
not divested of the jurisdiction to hear 
and decide it. All tbat the law required 
was that the proceedings before it should 
be stayed and after the matter had been 
decided by the consolidation authorities 
the decision was to be commimicated to 
the Court who shall 'proceed with the 
proceeding or suit, as the case may be’. 
It is, therefore, clear that the effect of 
Section 5 (b) (i) of the Act was not to 
destroy or take away the jurisidiction of 
the court before whom a suit or an appeal 
was pending. It remained seized of the 
case throughout and ultimately it had to 

^ pass a judgment or order or decree in the 
case. It was that court and that court 
alone which had the jurisdiction to and 
could finally dispose of the matter. 
Therefore it cannot be said that a decree 
or order or judgment passed by such a 
court would be nullity even though it 
alone had the jurisdiction _ to pass ^the 
order or the decree of the judgment.” 

22. We respectfully^ agree with the 
view taken by a Division Bench of this 
Court in the above mentioned case. 

23. In the case of Bahadur v. Bechal, 
1962 An LJ 817 = (AIR 1963 AU 186), a 
Division Bench of this Court held that ap 
appeal decided in ignorance of the noti- 
fication imder Section 4 of the Act could 
be reviewed and the order recaUed under 
the provisions of Section 151, C.P.C. but 
not under Order 47, Rule _1, C.P.C.. so 
that the appeal could rernain pending till 
the consolidation proceedings were over. 
The decision in the case of 1962 AU LJ 
817= (AIR 1963 AU 186),_is hardly of any 
help for determining this reference for 

, the simple reason that the court has m- 

1 ways the power in the interest of justice 
to recall its own order under the provi- 
sions of Section 151, C.P.C. 

24. After the pubUcation of the noti- 
fication imder Section 4 of the Act the 
stay of the proceedings as provided under 
Section 5 caimot be automatic for one 
more reason. The Court before which 
the suit or the appeal or the proceedings 
are pending wUl have to decide whether 


26. It was held in the case of Chaube 
Jagdish Prasad v. Ganga Prasad Chatur- 
vedi, AIR 1959 SC 492, that there are 
two classes of cases dealing with the 
power of tribunal; (1) where the legisla- 
ture entrusts a tribimal with the juris- 
diction including the jurisdiction to deter- 
mme whether the preliminary state of 
facts on which the exercise of its juris- 
^ction depends exists, and (2) where the 
le^slature confers jurisdiction on sud) 
tribunals to proceed in a case where a 
certain state of facts exists or is shown 
to exist. It was further observed that 
the difference between these two khada 
of cases is that in the former case the 
teibunal has the power to determine the 
facts giving it jurisdiction and in the 
latter case it has only to see that a cer- 
tam state of facts exists. It was further 
held that the assumption of jurisdiction 
by erroneous decision of jurisdictional 
facts could be questioned in a revision 
appUcation filed under Section 115, C.P.C. 

27. There can be no doubt that an 
erroneous decision of a jurisdictional fact 
can be set aside in an appeal or revision. 
The question before us is what can be 
done if a court having both initial and 
ulthnate jurisdiction has given a wrong 
decision on a jurisdiction^ fact relating 
to ite suspension of jurisdiction. In our 
opinion the answer to that question is a 
simple one. A court having jurisdiction 
can decide a matter rightly or wrongly 
(vide Laxmichand Nanhulal v. Mt. 
SundrabaL AIR 1952 Nag 275.) If it de- 
cides a matter wrongly it is open to the 
appellate or the revisional Coiirt to cor- 
rect the mistake. However, if no appeal 
or revision is filed and the decision be- 
comes final between the parties it will 
be difficult to say that the wrong decision 
on jurisdictional fact relating to its su^ 
pension of jurisdiction renders the deci- 
sion in the appeal a nullity. 

28. We have refrained from express- 
ing any opinion on the point as to what 
the Consolidation authorities should ha-ve 
done after the appeal had been disposed 
of by the learned Additional Civil Judge 
and the decision had become final be- 
tween the parties, because this wUl be a 
matter for the consideration of the Divi- 
sion Bench, which will now hear and dis- 
pose of the Special AppeaL We are also - 
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not e:cDresang any oninion on the poiirt 
as to whether or not the decree passed 
In appeal bv the learned Additional Civil 
Judge v/ould he a nullity If the appeal 
was heard and decided (i) after the noti- 
fication under Section 4 of the Act had 
been published and brought to the notice 
of the Court and (ti) the Court had taken 
no notice of such publication wdthout 
fperifically holding that the bar of Sec- 
tion 5 of the Act did not apply to a case 
of this nature. 


29. Our answer to the question refer- 
red to the Full Bench (and as subsequent- 
ly modified by us) is as follows:— 


•'Inasmuch as the learned Additional 
Civil Judge had given a dedsaon that the 
provisions of Section 5 of the Act did not 
apply to the facts of the case and U\at 
decision had been allowed to become 
final between the parties, the decree 
passed by the learned Additional Civil 
Judge after the publication of the noti- 
fication under Section 4 of the Act, and 
alter that fact had been brought to the 
•notice of the Courts. Is not a nullity.” 


Reference answered In negative. 


Ant 1970 ALLAHABAD 250 (V 57 C 53) 
FULL BENCH 

JAGDISH SAHAL YASHODANANPAN 
AND J. S. TRIVEDI. JJ. 

Samharu, Defendant-Appellant v. 
DharamraJ Pander and others, Plaintifls- 
Respondenta. 

Second Appeal No. 4063 of 1962. D/- 
25-8-1959. 

Tenancy Ljiws — UJ*. Zamindari Abo- 
lition and Land Reforms Act, 1950 (I o{ 
1951). Ss. 21 (1) (d). 18 and 19 — Expres- 
sion "mortgaccc” in S. 21 (1) (d) — Not 
confined to vzdid mortgages only — 1903 
RD 288 £c 19C4 BD 410 & 19C5 RD 23 & 
AIB 19G5 All 504 tz. Am 1935 NUC <A11) 
4171 & FAP.O. No. 227 of 19GG, D/- 9- 
12-1908 (AU) & 1968 RD 456. Ovcrmled. 

The word "mortgagee” in S. 21 ft) (d) 
of the Act has been used therein la a 
comprehensive or a loose sense and the 
expression Is not confined only to valid 
mortgages. Tto view is bas^ on an 
analysis of the provisions of Ss. 18 and 19 
of the Act Therefore, a mortgagee who 
Is in possession under an invalid mort- 
gage prior to the date of vesting can 
to be an asami by virtue of S. 21 (1) 
(d) of the Act 1963 RD 2S3 & 1964 RD 
410 ds 1965 ED 23 & AIR 1965 All 604; 
AIR 1955 NUC (AU) 4171 & FJLF.O. No. 
227 of 19S6, D/- 9-12-1968 (AR) & 1968 
RD 456, Overruled. {Para 13) 

It be said that a hereditary tenant 
under the providons of Section 18 of the 
Act must possess the right to transfer the 


holding by sale. No sudi restriction Is 
imposed upon a hereditary tenant under 
Section 19 ol the Act The result that 
follows from this is that if a hereditary 
tenant who is not subject to the restric- 
tions contained In Clame (d) of Section 18 
has made a mortgage, whidr Is not valid, 
then the mortgagee woitid come to ac- 
quire rights under Section 21 (1) (d) of 
tile Act (Para 12) 

Cases Referred: Chronological Paras 
(1968) 1968 All WR (HC) 182. Sukh- 
nandan v. Board of Revenue 14, 16 
(1968) 1968 RD 456, Sri Ram Sakai 
Singh V. Dy. Director of Consoli- 
dation <14 

(1968) FJLF.O. No. 227 of 1966. 

D/- 9-12-1968 (All). Budhu Ahir 
V. Budhram Komhax 14 

(1965) AIR 1965 All 504 (V 52)- 
1965 All U 255. Jagat Narain r. 
Laljee 14 

(1965) 1965 RD 23. Bodhan v. Bhun- 
dal Singh 44 

(1964) 1SG4 RD 410. Harltiioo v. 

Bindeshwar 14 

(1962) 1963 RD 288. Hamid Hussain 
V. R N. MtUah 14, 15 

(1955) AIR 1055 NUC (All) 4171 
(V 42). Juuhlstber Prasad v. Shanti 
Prasad Shukla 14 

K. P. Singh, for Appellant; Bharatll 
AgarwaL for Respondents. 

JAGDISH SAHAL J.:~ This defen< 
dant’s appeal has come to us on a refer- 
ence made by our brothers W. Broome 
and G. C. Mathur. 

2. The suit giving rise to this appeal 
was filed by the plaintifls-respondents for 
the eiectment of the defendants from 
certain plots of agricultural land on the 
oUegation that they (the plaintifEs-respon- 
dents) were the Sirdars of the plots lo 
suit. It was aUeged that about tMrty 
years next preceding the date of the 
filing of the suit the ancestors of the 
plaintifis-respondents had borrowed a 
sjua of Rs. 200/- from tte ancestors of 
the defendants and had executed an un- 
Pestered mortgage deed for the same 
Md on the basis of that transaction the 
defendants’ oacestors were put In posses- 
^n over the land In suit. It been 
pleaded thai the entire mortgage debt 
has been satisfied through the receipt of 
profits of the disputed land by the ances- 
tors of the defendants and thereafter the 
defendants themselves. Relief of rendi- 
tion of accoxmt and d^verv of posseffiioo 
was claimed by the plninHffq- 

3. TI« sitit was contested by tha 
defendants Inter alia on the groimd that 
&ey were sub-tenants of the plots la 
dispute by virtue of the prorisions of 
U.P. Act XX of 1954 and had by the ope- 
xation of law become Sird^ of the same. 
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4. The trial Court dismissed the suit. 
On appeal by the plaintiffs the fcst ap- 
pellate Court decreed the suit, subject to 
the plaintiffs depositing a sum of Rs. 200/- 
on the finding that the amount of debt 
had not been satisfied from the usufruefc. 

5. The defendant appellant then filed 
the instant second appeal which came up 
for hearing before one of us (Yashoda- 

( nandan, J.), who referred it to a larger 
Bench whici referred it to us. 

6. The sole Question that reauires 
considerati.on and that has been canvassed 
at the bar before us is whether the defen- 
dant-appellant is a mere licensee of the 
plots in dispute or he has become an 
Asami thereot 

7. We have heard Mr. K. P. Singh for 
the defendant-appellant and Mr. Bharatji 
Agarwal for the plaintiffs-respondents. 

8. Section 21 (1) (d) of the U.P. Zamin- 
dari Abolition and Land Reforms Act 
(hereinafter referred to as the Act) reads: 

"21(1). Notwithstanding anything con- 
tained in this Act, every person who, on 
the date Immediately preceding the date 
of vesting, occupied or held land as — 


(d) a mortgagee in actual possession 
^ from a person belonging to any of the 
' classes mentioned in clauses (fa) to (e) 
of sub-section (1) of Section 18 or clauses 

(i) to (vii) and (ix). Section 19, 

Khali be deemed to be an asami thereof.” 

9. Sri K. P. Singh has contended that 
the word "mortgagee” as occurring in 
clause (d) of Section 21 (1) of the Act 
must not be confined in its meaning to 
valid or legal mortgages only, but should 
^so include cases in the nature of mort- 
gages or akin to mortgages which, even 
though not valid, have been entered into 
as transactions of mortgage. Learned 
counsel relies upon Clause (iv) of Sec. 19 
of the Act which reads; — 

"19. All land, held or deemed to have 
been held on the date immediately pre- 
ceding the date of vesting by any person 

• •• ••• ••• •** ••• *A* •** *** *** *** 

as — 

(iv) a hereditary tenant, 

shall, save in cases provided for in dause 
(d) of sub-section (1) of Section 18, be 
deemed to be settled by the State Gov- 
ernment with such person, who shall. 


subject to the provisions of this Act, be 
entitled except as provided in sub-sec- 
tion (2) of Section 18. to take or retain 
possession as a Sirdar thereot” 

It is significant to note that this provision 
does not require a hereditary tenant to 
possess the right of sale as is required by 
Section 18, Sri K. P. Singh contends 
that clause (d) of Section 21(1) of the Act 
should be read as "a mortgagee In actual 
possession frcm a person who is a here- 
ditary tenant”. 

Learned counsel contends that under; 
the provisions of the U. P. Ten- 
ancy Act, 1939 (hereinafter referred 
to as the 1939 Act) a hereditary 
tenant could not create a mortgage of nis 
holding and if the legislature, even after 
knowing that legal position, has used the 
word "mortgagee” in relation to a trans- 
action made by a hereditary tenant, it is 
obvious thdt the word "mortgagee” has 
been used m a loose sense so as to include 
even mortgages which are not valid iij 
the eye of law. 

10. On the other hand Mr. Bharatji 
Agarwal has forcefully contended that in 
the absence of the word "mortgage” or 
"mortgagor” or "mortgagee” having been 
defined in the Act, we must give to these 
terms the same meaning which they had 
in the Transfer of Property Act with the 
result that the expression "hiortgagee” 
as used in clause (d) of Section 21(1) of 
the Act can only mean a person who is a 
mortgagee on the basis of a valid mort- 
gage. Mr. Bharatji Agarwal submits 
that the Court must so interpret the word 
as to uphold only valid transactions and 
that normally a Court should discounten- 
ance transactions which are invalid in the 
eye of law. The argument in a general 
way can be considered to have some 
force, but it is well known that the Act 
has in several instances given protection 
even to trespassers or to persons whose 
only claim to the plots claimed by them 
is the entry of their names in respect 
thereof. 

11. The Act is not a conventional 
legislation, but has taken in view practi- 
cal and pragmatic considerations also. 

12. We would have foimd force in ths 
submissions of Sri Bharatji Agarwal if 
we had not been cognisant of the provi- 
sions of Section 18(1) (d) of the Act That 
provision reads: — 

"18(1). Subject to the prowsions of 
Sections 10, 15, 16 and 17 all lands — 


(d) held as such by . * 

(i) an occupancy tenant possessmg the nKht to 

(ii) a hereditary tenant transfer the holding by 

(iii) a tenant of patta sale, 

dawami or istamaraii 

referred to in Sec 17. 

... ... vs* r« sw.w *« era w* 
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It Is dear that a hereditary tenant under 
the providons of Section 18 of the Act 
must possess the right to transfer the 
holding by sale. No such restriction la 
Imposed upon a hereditary tenant under 
Section 19 of the Act. The result that 
follows from this is that if a hereditary 
tenant who Is not subject to the restric- 
tions contained in clause (d) of Section 18 
has made a mortgage, wlddi Is not valid, 
then the mortgagee wodd come to ao» 
quire rights tmder Section 21(lKd) of tlto 
Act 


13. It is true that under the provi- 
•dons of Act U of 1901 as also under tha 
provisions of the Agra Tenancy Act. 1926 
an occupancy tenant or a non-occupancy 
tenant (we are not concerned with ex- 
proprietary tenant) coidd not transfer his 
holding with the result that he could not 
execute mortgage deeds or enter Into 
transactions which resulted In the mort- 
gage of the holding. This bar continued 
also under the provirions of the 1939 Act 
(See Section 33 of that Act). Reading 
sub-section (2) of Section 33 of the 1939 
Act along vrith Section 2S1 of the same 
Act, Mr. Bharatjl Agarwal contended 
that under certain circumstances a hera- 
^tary tenant could sell or mortgage his 
holding and therefore only mortgages by 
the persons who could so hold be saved 
under the provisions of sub-sectloa (2) of 
Section 33 read with Section 251 of the 
1939 Act Section 251 of the 1939 Act 
does not deal with a voluntary transfer, 
but os^ with auction sales. Sub-sec (2) 
of Se^on 33 of the 1939 Act no doubt 
wmuts ^ansfers under certain circum- 
stances. but having examin^ the laiutu- 
age of clause (d) of Section 21(1) of the 
^ we are of the opinion that the word 
mortgagee has been used therein In a 
comprehensive or a loose sense and the 
expression is not confined only to valid 
mortgages. This view of ours Is founded 
upon M analvsis of the provisions of Sec- 
tioj^ IB and 19 of the Act which we have 
made earlier In this judgment. 


14. ^amed counsel for the parties 
have placed reliance upon certain ded- 
sions in support of their respective con- 
tentions. Mr. K, P. Singh has placed re- 
liance upon Sukhnandan v. Board of Re- 
venue. 1968. All WR (HC) 182. Mr. Bharatji 
Agarwal has placed reliance upon Har- 
khoo V. Bindeshwar, 1964 RD 410. Bodhan 
V, Bhimdal Singh. 1965 RD 23. Jagat 
Narain v. I.aliee. 1965 All U 255*- (AIR 
1965 All 504), Judhisther Prasad v. ShantJ 
Prasad Sh’jkla. AIR 1955 NUC (AlIl 4171, 
an imreported decision of Raieshwar Pra- 
sad and A. K. Kirty. JJ, In Buddhu Ahir 
V, Budhram Komhar, F.A.F.O. No, 227 of 
1966. D/- 9-12-1968 (All). Sri Ram Sakai 
Singh V. Dy. Director of Consolidation. 
1968 RD 456 and Hamid Hussain v. R. N. 
XfftTUh, 2063 RD 288. 


15. The main decision In favour of Mr. 
Bharatji Agaiv^’s contention Is 1963 RD 
288 (supra) where a Division Bench of 
this Court took the view that the word 
’•mortgagee” means a person who Is a 
mortgagee by virtue of a valid mortgage 
deed. That decision has been followed 
In otter cases relied upon by Mr. Bharat- 
ji AgarwaL Wth great respect to the 
learned Judges who decided 1963 RD 2G3 
(supra) we find otirselves In disagreement 
with the view that they have taken. We 
may point out that the provisions of Sec- 
tions 18 and 19 of the Act were not 
brought to tlie notice of the learned 
Judges and tJie point that has been can- 
vass^ before us that a mortgage deed 
executed Py a hereditary tenant though 
not valid in the eye of law has been ac- 
cepted by the legislature in clause (d) of 
Section 21(1) of the Act was not raised 
before the learned Judges. Inasmuch as 
in the other cases on which Mr. Bharatji 
Agarwal has placed reliance this aspect of 
the matter was not placed, we are unable 
to agree with those decisions also. 

Coming to Sukhnandan’s case, 
1968 All WR (HC) 182 (supra), we would 
like to say that we do not wish to base 
our decision only on the authority of that 
case. In the first place there was no 
categorical finding on the basis of the 
language of Section 21(l)fd) of the Act 
by Desai C J. that even a person who 
has become a mortgagee by virtue of an 
invalid transjctlon of mortgage would be 
comprehended fo the word "mortgagee'- 
as used in clause (d) of Section 21(1) of 
the Act. Secondly Desai C. J. was con- 
ridering whether or not a mistake appa- 
rent on the face of the record had been 
committed, when a contrary view was 
taken, in the order Irnpugned before him. 

17. For the reasons mentioned above 
we are of the opinion that in the Instant 
case the defendant-appellant Is an Asaml 
and not a mere licensee of the plalntifls- 
respondents. In that view of the matter 
the suit of the plainti^respondents Is 
bound to fail. We. therefore, set aside 
the decree passed by the firri appellate 
Court and restore that of the trial Court, 
but in the circumstances of the case we 
direct the parties to bear their own costs. 

18. We would like to add that the dis- 
missal of the suit would not bar the plain- 
tifis-respondents, if so advised, from seek- 
ing any otlier remedy either for the re- 
covery of 'a sum of Rs. 200/- or for an 
order or decree under Section 202 of the 
Act. Our decision rests on the dreuni- 
Btance that tlie suit was not maintainable. 

Appeal allowed. 
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and proceedings other than revisional in res- 
pect of debts not existing on or before the 
notified date under Section 11 of the Ac^ 
pending in any Civil or Revenue Court in- 
volving the questions as set out in t^t sec- 
tion” 

Tie matter was then placed before a Divi- 
sion Bench consisting of Satyanarayana 
Ram and Kumarayya JJ. The learned 
Judges thought that the matters involved 
important questions which should be decid- 
ed by the FuU Bench, and therefore referred 
the matter to a Full Bench. 

44. Kumarayya, J., who spoke for the 
Full Bench, at the outset observed : 

“The question proceeds on the assump- 
tion that the debts which are the subject- 
matter of execution proceeding or the debts 
which will not be in existence on the noti- 
fied date i.e., 30lh June, 1953. The correct- 
ness of this assumption, no doubt, has been 
challenged by Mr. R. V. Rama Rao, but 
since the whole case is not referred to us. 
the argument should not detain us.” 

The learned Judge then proceeded to answer 
the first question. Making a reference to 
the earlier Full Bench decision in 1958-1 
Andh WR 38.7 = (AIR 1958 Andh Pra 861) 
(FB), the learned Judge observed : 

“By this provision (Section 25 (1) ) the posi- 
tion of the parties in pending legal proceed- 
ings has been equated to those who make 
a direct applicatioa under Section 11. But 
to come thus constructively within the ambit 
of Section 11, it is however necessary that 
the suit or other proceeding must relate to 
a debt in respect of which an application 
vmder Section 11 could be made to the 
Board. It is also necessary that it should 
be before the Court on the notified date for 
Section 11, contemplates an application 
before the notified date. Of comse, if an 
application has been made to the Board 
under Section 11, subsequent filing of a suit 
or initiation of other proceedings in any 
Court \vill not affect the situation and such 
proceedings shall be transferred on the 
notice given by the Board. That in short 
seems to be the clear intendment of Sec- 
tion 25.” 

It was however argued that the expresrion 
“pending’ occurring in Sec, 25 is ot wider 
amplitude and covers all cases of debt whe- 
ther incurred before or subsequent to the 
notified date. This contention was negativ- 
ed. It was held : 

‘To attract this provision, therefore, it is 
essential that the debts should be such as 
can be dealt with by the Board under the 
provisions of die Act Otherwise, the trans- 
fer would be of no avail. The requirement 
of an application under Section 11 to be 
necesstuuy made with due details of fhe 
debts before the notified date to the Board 
for taking cognisance of the matter, neces- 
sarily implies that debts subsequent to that 
date are not within the competence of the 
Board to be settled or scaled down. Such 
1970 Andh. Pra./14 .VI G — ^15 


limitation is consistent with the policy of an 
emergency ineasure which has for its object 
affording relief to the jagirdar-debtors to 
enable them to tide over the sudden and un- 
expected situation treated by the advent of 
Ae Regulations and to adjust themselves to 
the changed circumstances. . . The various 
provisions of the Act are replete with clear 
indications that the debts to be determined 
and scaled down by the Board are only 
such debts as were existing on the date of 
application imder Section 11.... Thus the 
entire scheme of the Act makes it abundantly 
clear that matters concerned with the debts 

S rior to the date of application alone (which 
ate, of course, caimot extend beyond the 
notified date under Section 11) are within 
the cognizance and competence of the Board. 
It follows that only cases relating to such 
debts and no other debts are hable to be 
transferred to it under Section 25 (1).” 

The learned Judge went on to observe : 

“It follows therefore that in order to 
transfer a pending suit, it is necessary that 
the Board should he competent to deal with 
such questions in accordance with the Act. 
That is possible only when the case other- 
wise satisfies the requisites referred to above, 
to wit, that it is a pre-notification debt in 
respect of which the proceeding has been 
pending on the notified date,” 

45. It will be evident from the above 
said extracts that the Full Bench categori- 
cally found that the debts incurred after the 
nofmcation prescribing the date before 
which application under Section 11 can be 
filed are not covered by the provisions of 
the Said Act. That answer had to be given 
because the question itself was posed as to 
whether Section 25 applies to the pending 
suits, etc., in respect of debts not existing on 
or before the notified date. That question 
has been answered that the Act does not 
apply to such debt. If the question were 
to be as to whether the said Act apph'es to 
the debts incurred after the Act came into 
force, then the Full Bench had to consider 
that question and answer it. Since that 
question was not posed, it is natural that it 
was not ansvvered. The Full Bench decision 
however substantially supports our conclu- 
sion at least to the extent that the debts 
incurred after the notified date are not gov- 
erned by the provisions of the Act which 
as stated earlier are very much similar to 
the Jagirdars Debt Settlement Act, We 
have considered this question which directly 
arose in this case and have no hesitation in 
reaching the conclusion taking support from 
the Pull Bench decision that the provisions 
of the Act do not apply to the debts _ in- 
curred after the Act although they nught 
bave been incurred before the notified 
date. It will therefore not bo correct _ to 
place reliance upon the Full Bench decision 
to support a proposition that although the 
Jagird^ Debt Settlement Act %vould not ap- 
ply to debts incurred after the notified date, 
it would apply to debts after the commence- 
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was before the notified date. This debt 
tiierefore fa not covemed hy tba provisicms 
of the Act In that view or the matter, no 
qaestioD of transfer of such a suit can arise. 
The conclusion of the lower Court there* 
fore appears to us to be correct although 
wo have reached that conclusion (by) alto- 
gether a different route. 

40. The revision petition therefore fa 
with costs. 

Petition disimssed« 
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ment of the Act but before the notified date. 

On the analogy and parity of reasons givea 
by the Full Bench the debts incurred during 
that period also have necessarily to be ex- 
clude from the operation of uje Act, In 
fact that position fa clear from a decision of 
the Bomwy High Court on which reliance 
was placed hy the Full Bench, Babibai 
Thakuiu v. Fazluddin Usmanbhai, ILR 
0954) Bom 535 = (AIR 1954 Bom 282), 

Chagfa, C. J. who spoke for the Court, er- 
pressed himself thus : 

■^ectfon 19 (1) has been construed fairly 
often by this Court and what we have laid 
down fa that only those suits are liable to 
be transferred which were pending at the 
date when an application for adjustment of 
debts could have been made under Section 4 
(corresponding to See. 11). In other words, 
if a suit was med after the time to make an 
application for adjustment of debts had ex- 
pired such a suit would not be liable to 
transfer." 

46. This dedsion makes it abundantly 
clear that the Act applies to the debts whicn 
were enstmg on the date when the Act came 
into force. An applicatioa for adjustment 
of such debts however can be tnacie on or 
before the prescribed date. Suits and other 


proceedings pending on the date of the ai>- 
plication actually filed or on the ^te when 
the applicatioa could have been filed that 
fa to say on or before the notified date. 
shall have to be transferred to the spe^ 
Court because constructively the suits and 
other f^eedinia have been equated with 
an appucalion filed either by the cr^tor or 
by the debtor under Section 4 for adjust- 
ment of debts, If no application under Sec- 
tion 4 fa filed or no statement of account is 
furnished and no suit or other proceeding 
was pending on or before the notified date. 
Section 16 declares that the debts ■t hall 
stand extin^ished and it fa obvious that 
any suit relab'ng to an extinguished debt 
would be misconceived and consequently no 
question of transfer of such a suit can pos- 
sibly arise. 

47. ‘SVhat must necessarily fijUow torn 
the abovesaid discussion fa that the Full 
Bench accepts in prindplo the approach 
which we have made to this question and 
goes a long way in caressing the view 
which we have taken. Where U MT, short 
of fa that it does not decide as fo whether 
the provisions of the Act are applicable to 
the debts incurred between the date when 
the Act came into force and the notified 
date, ^Vhereas the Full Bench is silent on 
that matter, we have no shred of doubt 
that the provisions of the Act do not apply 
even to such debts. 

43. Bearing in mind the principles entm- 
’ ’ to the facts of the 


dated above, if we look 

present case, it would bo evident that since 
the debt \va3 incurred for the first time on 

16-10-1959, which date although was sub- 

sequent to the commencement of the Act IM/JM/E429/e9/IlSK/D 
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(V 57 C SO) 

GOPAL RAO EKBOTE AND RAMA- 
CHANDRA RAO, JJ- 
Mohd. Abdus Samad, Petitioaer v. Mah- 
boobunnisa Begum, Respondent. 

Civ0 Revn. Petn. No. 1216 of 1969 D/- 
11-6-1969. 

Gvfl P. a (1008), O. 41, IL 5(3) W -- 
Rule fa mandatory — \Vhat U provides u 
that order on application cannot be roaM 
unless security fa filed and cot t^t appU- 
cafion itself would not be maintainable. 

The language of sub-rule (3) fa OTph^ 
and imperative, which categorically fay* 
down that do order for stay of ***cunon 
shall be made onless the Court fa satuEM 
that security has been given by the spp“* 
cant for the due performance of ft 
which may ulUmalely be binding upon hlni} 
in other words, tho decree under appeal. 
This provision fa couched in mandat^ 
language and unless the Court finds that 
security has been furnished by the app^ 
cant, no order of stay of execution can w 
made under sub-nde (1) by the Appellate 
Court. AIR 1935 Mad 43 and AIR 1947, 
Nag. 28. liel. on. (Para 4) 

Tnis is far from saying that the app}*: 
cation under O. 41, R. 5, Civil P. C., woi^ 
not be maintainable unless security fa 
It is not that the application fa not maintaso- 
abre, but no order on any sucb appltatCtcra 
can be made by tho Court before any su^ 
security fa given. (Para 5) 

Cases Rcferrcdi Chronological Paras 
(1947) AIR 1947 Nag 28 (V 3^ = 

ILR (1046) 49, Dadoo Balaj'i „ 

V. Kinhalalal Dhaiiaram ® 

(1935) AIR 1935 Mad 43 (V 22) = 

ILR 58 Mad 116, Sundaram Chet- 
tiar V. Va^ AmnuJ ^ 

Mirza Munawar Ali Baigh, for Petitionen 
S. Mazhar Hussain, for Respondent. 

GOPAL RAO EKBOTE, J.: This 
petition arises out of an order passed W 
the First Additional Chief Judge, City Civu 
Court, Hyderabad, on 23-8-1907. in 
No. 545 of 1967 in A.S. No. 45 of 1967. 

2, The necessaw facts are that the r^ 
pondent-plaintiff filed O.S. No. 8 of 19w 
on the file of tho Second Assistant Judgft 
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City Civil Cotirt, Hyderabad. It was 
alleged by her in the plaint that the defen- 
dant, her husband, had divorced her. She, 
therefore, sought to recover her meher, 
some jehaz, articles or their value and also 
maintenance amount for the period of 
Iddat, The defendant, who is the peti- 
tioner before us, contested the suit The 
suit was ultimately decreed on 21-12-1966. 
The defendant thereupon preferred A. S. 
No. 45 of 1967. Along with the appeal, he 
filed I.A. No, 545 of 1967 under O. 41, 
R. 5, Civil P. C. He sought the execution 
of the decree to be stayed till the appeal 
was disposed of. This petition was resisted 
by the wife, who was the respondent in 
ttiat appeal. Her contention was that since 
the husband has not furnished security as 
is required under O. 41, R, 5 (3) (c). Civil 
P. C., the petition was not maintainable. 
The learned Judge accepted this contention 
and held that the petition was not maintain- 
able as the petitioner had not complied with 
the mandatory provisions of Order 41, 
R. 5 (3) (c). Civil P. G. Consequently, the 
petition was dismissed. It is this order 
mat is now challenged in this revision peti- 
tion, 

8. The civil revision petition first came 
before Basi Reddy, J. (as he then was). By 
his order dated 21-2-1968 the learned judge 
directed the C.R.P. to be posted before a 
Bench and that is how it has' come before 
us. 

4. Now, O. 41, R. 5, Civil P.C., relates 
to the stay of the execution of the decree 
by an appellate Court. In so far as it is 
relevant, it reads as follows: — 

"(1) An appeal shall not operate as a stay 
of proceedings imder a decree or order ap- 
pealed from, except so far as the Appellate 
Coiut may order, nor shall execution of a 
decree be stayed by reason only of an ap- 
peal having been preferred from the decree; 
but the Appellate Court may, for sufiBcient 
cause, order stay of execution of such de- 
cree, and may, when the appeal is against 
a preliminary decree stay, the making of the 
fin^ decree in pursuance of the preliminary 
decree or the execution of any such final 
decree, if already made. 

X X X X 

X X X ^ „ 

(3) No order for stay of execution shall 
be made vmder sub-rule (1) or sub-rule (2) 
unless the Court making it is satisfied — 

X X X X 

(c) that security has been given by the 
^phcant for the due performance of^^ 
decree or order as may ultimately be bind- 
ing upon him.” 

A careful reading of sub-rule (1) and sub- 
rule (3) of Rule 5 of Order 41, Civil P.C., 
can leave no one in doubt that the appel- 
lant would not bo entitled to have an order 
of stay without furnishing security for the 
due pcrfonnance of the decree that may be 
ultimately binding upon him. The lan^age 
of sub-rule (3) is emphatic and imperative, 
which categorically lays down that no order 


for stay of execution shall be made unless 
the Court is satisfied that security has been 
given by the applicant for the due perform- 
ance_ of a decree which may ultimately be 
binding upon him; in other words, the 
decree rmder appeal. This provision is 
couched in mandatory lan^age and unless 
the Court finds that security nas been fur- 
nished by the ^plicant, no order of stay of 
execution can be made under sub-rule (1) 
by the Appellate Court. This view is sup- 
ported by the following decisions: Sundaram 
Chettiar v. Valli AmmS, AIR 1935 Mad 43 
and Dadoo Balaji v. Kanhaialal Dhanaram, 
AIR 1947 Nag 26. It is thus clear that 
the Appellate Court without being satisfied 
that the security has been given as is re- 
qimed under sub-rule (3), clause (c) of the 
said rule will not be empowered to make 
an order for Stay of the execution of the 
decree imder sub-rule (1) of that Rule. 

5. This is far from saying that the ap- 
lication under Order 41, Rule 5, Civil P.C., 
would not be maintainable unless security 
is filed, The apph'cation can be filed by 
the appellant under that rule. What the 
rule says is that before any order for the 
stay of execution is made, the Court ought 
to satisfy itself that proper security is given 
by the appellant In other words, it is not 
that the apphcation is not maintainable, but 
order on any such application can be made 
by the Court before any such security is 
given. The lower Court therefore, in our 
view, went wrong in holding that the ap- 
plication itself was not maintainable. The 
lower Court could have directed the appel- 
lant to furnish the security as is reqmred 
under Order 41, Rule 5 (3) (c). Civil P.C., 
before the apphcation could be considered 
on its merits imder that rule. No such op- 
portunity was given to the appellant. Since 
we are of the opinion that the apphcation 
cannot be summarily rejected on the ground 
that it is not maintainable, we would ahow 
the revision petition set aside the order of 
the Cotut below and direct it to give a rea- 
sonable opportunity to the petitioner to fur- 
nish security. After the security is fur- 
nished, it is open to the Court to consider 
the apphcation filed under Order 41, Rule 5, 
Civil P.G., in the hght of the objections 
raised by the decreemolder and decide it 
in accordance with law. In the circmn- 
stances of the case, however, we make no 
order as to costs. 

Petition allowed. 


AIR 1970 ANDHRA PRADESH 211 
(V 57 C 31) 
KUMAEAYYA AND 
MADHAVA REDDY. JJ. 
Conugunta Subbarayudu, Petitioner v. 
Elimi Brabmanandan and others. Respon- 
dents. 

Civil Revn. Petn. No, 615 of 19G3. D/- 
6-8-1968. from order of Principal Sub.J. 
Ongole, D/- 23-2-1963. ■ 
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A.LB. 


(A) Civil P. C. (1908), S. 146, O. 22, 
n. 10 and O. 23, R. 3 Scope of — Sef- 
tlee pendente litc of one of items of soft 
property not coming on record as party 
to suit — Application by scttlco to be 
brought on record in appeal — On next 
day appellant and settlor filing compro- 
mise memo — Scttlcc can take benefit 
of S. 146 — Filing of compromise memo 
is no bar to entertaining application or 
inquiry into its merits — Application can 
be entertained under S. 146 notwithstand- 
ing that the truth and validity of settle- 
ment was disputed. (1951) 2 Mad U 26, 
Overruled. 

The scope of Or. 22, R. 10, C, P. C. Is 
not wide enough so as to permit a settlce 
during pendency of suit to apply to b® 
Impleaded as a party in the appeal, 
because the transfer was not effected 
pending that proceeding but prior there- 
of, But the settlee can take benefit of 
Section 146 and apply to be brought on 
record, for such a course is not prohibit- 
ed by any other provision of the Code. 
Section 146 being a beneficent provision 
shoiild be construed liberally so as to 
advance the cause of justice and not In 
a restricted or technical sense. The ex- 
pression "claiming under" is wide enough 
to include cases of devolution and assign- 
ment mentioned In 0. 22, R. 10. AIR 1958 
SC 394 it AIR 1955 SC 370 ReL on. Case 
law discussed. (Paras 8, 11) 

The filing of compromise memo on the 
next day of making the application by 
settlee to be brought on record as a per- 
son interested in appeal by reason of 
settlement deed, is no bar to entertain- 
ing the application or inquiry into its 
merits. Filing of a compromise per se 
does not terminate the proceedings before 
the appellate Court The petitioner who 
has filed his petition earlier than the 
compromise memo, has a right to object 
to the compromise and the Court has a 
duty to Inquire into it once he is added 
as a party. Though addition as a party is 
discretionary with the Court, it is a dis- 
cretion which is to be exercised Judidal- 
ly after _duly considering the petition. 
The application of the settlee pendente 
lite in such a case is one imder S. 146 
and it would be entertained notwithstand- 
ing that the truth and validity of the 
settlement was disputed, AIR 1969 Andb 
Pra32. Approved. AIR 19M Mad 592 FolL 
(1951) 2 Mad U 26, Overruled, Case 
law discussed. (Para 16) 

(B) Civil P. C. (1908), S. 151, O. J. R.10, 
O. 22 B. 10 and O. 41, R. 20 — B. 20 b 
not exhaustive — Inherent powers can 
be exercised in adding parties to appeals. 

Apart from the provisions of O. 41, 
R. 20 C. P. C. the appellate Court has in- 
herent powers to permit parties to be 
added to appeals in suitable cases and 
the lan^ge of Rule 20 of Or. 41 is not 


exclusive or exhaustive so as to deprive 
the appellate Court of the inherent 
powers in this behalf. When once it Is 
clear that R. 20 of Or. 41 is not exhaus- 
tive of the powers of the appellate Court 
for impleading or adding parties to the 
appeal, certainly powers under Or. 1. 
R- 10 C. P. C. read with Section 107 (2) 
C. P, C, and under other appropriate 
provisions including Section 151 C.P. C. 
in proper cases can be availed of even 
in appeals. A tranrferee during the pen- 
dency of an app'eal can be added as a 
party to the appeal under the express 
provisions of Or. 22, R. 10 C. P. C. That 
could not have been possible if Or. 41. 
R. 20 C. P. C. was intended to be exhaus- 
tive of the powers of the appellate Court 
(Para II) 


15 


II 


14 
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KUIVIARAYYA, J. : This petition which, 
on reference, is before us raises a short 
point, whether a settlee pendente lite of 
one of the items of suit propeity can be 
added as a party to an appeal brought 
by the plaintiff, as a person interested 
in the result thereof. 

2. It may be expedient to make a 
brief statement of facts which are in a 
narrow compass. Gonugunta Subba- 
rayudu (petitioner-plaintiff) laid an 
action in the year 1959 for partition of 
joint family properties against his brother 
Srisailam, his mother Viramma, and two 
other persons, alienees of items 5 of the 
smt property. The brother did not sur- 
vive long. He died leaving his mother 
as his only heir, who had already claim- 
ed_ in the suit that items 1 to 6 of the 
suit schedule property constituted her 
separate properties and hence could not 
be made available for partition. Her 
claim eventually was accepted but only 
in relation to item 1 and also item 6, 
which she had already settled on May 17, 
1960, on her daughter’s son, Eluri. Brah- 
manandam. The settlee did not choose 
to come on record as a party to tlie suit. 
The decision in the suit went favoiuable 
to his interest. The plaintiff preferred 
his appeal in 1961. Some time hereafter 
the settlee thought it necessary in his 
interest to come on record. On April 6, 
1962, he accordingly made an application 
to be brought on record as a person in- 
terested in the appeal by reason of the 
settlement deed in his favour. On the 
following day Le. on April 7, 1962. the 
appellant (plaintiff) and the settlor (2nd 
defendant) filed a compromise memo 
wherein the latter gave up her claim to 
item 6 as her separate property. Then 
both of them opposed the petition of the 
settiee on the groimd that the settlement 
relied on was vitiated by fraud and xm- 
due influence and was not binding hav-» 
ing been obtained at a time when the set- 
tlor was highly grief-stricken on account 
of the demise of her son and was not in 
a position to understand the nature of 
the transaction. The Principal Subordi- 
nate Judge nevertheless allowed^ the ap- 
plication following the dictum in Ven- 
kata Narasimha Raju v. Katteboyina Yel- 
lamanda, (1958) 2 Andh WR 291 = (AIR 
1960 Andh Pra 32) in preference to that 
in Doraikannu Asari v. Nataraja Chetty, 
(1951)2 Mad U 26 and directed that he be 
added as a party to the appeal Aggriev- 
ed by that order the appellant has filed 
this revision petition 

3. It is the conflict in the above deci- 

sions that has given occasion to reference 
of the matter to this Bench. Perhaps the 
conflict would not have arisen if _tne 
Divisional Bench case in Seethai Achi v. 
Meyappa Chettiar 66 MU 517. which was 
followed in . (1958) 2 Andh WR 291 


(AIR 1960 Andh Pra 32) (supra), were 
cited before the learned Judge who decid- 
ed 1951-2 Mad LJ 26 (supra). Curiously 
enough, of the two decisions in question 
the earlier v.'as not brought to the notice 
of the learned Judge who decided the 
later case. Be that v/hat it may, the 
question now for consideration is whether 
the_ Principal Subordinate Judge had 
jurisdiction to add Eluri Brahmanandam 
as a party to the appeal 

4. It must always be borne in min d 
that addition of parties to a pending pro- 
ceeding is not a matter of substantive 
right but only one of procedure. Proce- 
dme being handmaid of justice, rules of 
procedure are always designed to advance 
the cause and subserve the ends of jus- 
tice. The right application thereof must 
necessarily r^ on the discretion of the 
Court which has to be exercised on prin- 
ciples of equity, justice and good consci- 
ence of the Court having regard to the 
facts and circumstances of each case. 
There are several provisions made in the 
Civil Procedure Code for the addition of 
parties in various contingencies and at 
various stages. We may refer in this be- 
half to some of the provisions of the Ci's^ 
Procedure Code contained in Or. 1 R. 10, 
O. 22, Rules 10 to 12, O. 41, R. 20 and 
Section 146 C. P. C. The policy underly- 
ing these provisions is that the parties 
necessary to the very constitution of the 
suit i.e., persons in whose absence the suit 
cannot be determined or persons whose 
presence is essential in order to effective- 
ly and completely adjudicate upon and 
settle all questions involved in the suit 
or who will be prejudiced by their not 
being joined as parties may, consistent 
v/ith the principles of equity and justice, 
be added as parties. Thus, it all turns 
upon facts and drcmnstances of each 
case and demands of equity and justice 
having regard to the relevant procedural 
rule. 

5. We, therefore, propose to notice 
whether the third party is interested in 
the result of tiie appeal, whether he will 
be prejudiced by his not being joined as 
a party, whether the provisions of the 
Code permit his joinder and circumst- 
ances of the case warrant the same. 

6. Eluri Brahmanandam, who seeks to 
be added as a party, is no other than the 
2nd defendant’s daughter’s son. The set- 
tlement deed, on the strength of which 
he has made his application, was regis- 
tered on May 17. 1960, when the suit for 
partition was still pending. The subjert- 
matter of settlement is item 6 of the 
plaint schedule property, v’hich was 
claimed in the suit to be the separate 
property of the settlor and was eventual- 
ly found so. It is plain the transfer was 
pendente lite and the right of the settlee 
was therefore governed by the provisions 
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of Section 52 of the Transfer of Property 
Act, which reads thus: 

'During the pendency !n any Cotirt 
having authority within the limits of 
India excluding the State of Jammu and 
Kashmir or established beyond suchliimts 
b^* the Central ^vemment of any suit 
or proceeding which Is not coUurive and 
in which any right to immovable pro- 
perty is directly and specifically in aues- 
ticn, the property cannot be transferred 
or otherwise dealt with by any party to 
the suit or proceeding so as to affect tho 
rights of any other party thereto under 
any decree or order which may be made 
therein except imder the authority of the 
Court and on such terms as it may 
impose. 

Explanation: Por the purposes of this 
section, the pendency of a suit or pro- 
ceeding shall be deemed to commence 
iiOTsv tiie date of the pseaerAation of tho 

E lalnt or the Institution of the proceed- 
ig in a Court of competent jurl^ction, 
and to continue mtil the suit or proceed- 
ing has been disposed of by e final decree 
or order and complete satisfaction or dis- 
charge of such decree or order has b^n 
obtained, or has become unobtainable by 
reason of the expiration of any period of 
limitation prescribed for the execution 
thereof by any law for the time being in 
force." 

7. It Is manifest from the above provi- 
sion that transfer of right or Interest in 
the suit property effected by any of the 
parties to a suit during the pendency of 
the suit or proceeding, without the autho- 
rity of the Court, shall not defeat the 
object or prevail over the result of that 
suit or proceeding. The case would be 
different It the suit or proceeding, during 
the pendency of which the transfer was 
effected, is collusive. No such limitation 
would then arise. It is also manifest 
this provision In order to remove all un- 
certainty as to duration of the limitations 
placed on the right of the transferee, 
determines in no uncertain terms the 
duration of the suit or proceeding in the 
Explanation to that provirion. 

A It Is therefore clear that the setOe- 
ment in favour of Elurl Brahmanandam, 
which ^vas effected during the pendency 
of the suit, by reason of Section 62 of 
the Transfer of Property A<^ was sub- 
ject to the final result of the suit Bound 
as he was by the result of the suit It 
was open to the settlee to come on record 
under O. 22, R. 10 C, P. C. with the leave 
of the Court at any time till the final 
decree In the parUtion suit Is passed and 
take part In the proceedings safeguard- 
ing the Interests of the settlor under 
whom he claims title to the particular 
property. He did not apply to the trial 
Coiirt to be made a party to the suit. He 
alloT^ the suit to continue as ever 


against his settlor alone and eventually a 
preliminary decree was passed, which was 
favourable to his interests. Obviously 
enoo^ be was entitled to the benefit 
thereof. There was no occasion for him 
therefore to carry the matter in appeal 
as a person claiming under the settlor. 
After the aggrieved party, ie. the plain- 
tiff, bad gone in appeal, the dispute with 
regard to the right to the particular pro- 
perty was again at large. Thus, he was 
Intefested in the result of the appeal for 
the right that he got In the settled pro- 
perty was subject to the result of that 
appeal as welL The scope of Or. 22. 
Rule 10. C. P. C. Is not wide enough 
60 as to permit him to apply to be im- 
pleaded as a party in the appeal, because 
the transfer was not effected pending 
that proceeding but prior thereot Nor 
does Order 22, Rule 11, C. P. C, which 
provides that in the application of O. 22, 
to appeals, so far as may he, ttie word 
'stilt* shall be held to Include an appeal, 
can confer that right on him- But that 
does not mean that hound as he is by 
the result of the appeal, he is left with- 
out any remedy of safeguarding his 
tatcrests. We have already noticed that 
in the interests of Justice, the Civil Pro- 
entire Code has sought to make provi- 
sion in relation to various contingencies 
We have, therefore, to examine what U 
the relevant provision applicable to this 
contingency. Order 1, Rule 10 and Sec- 
tion 146 are some of the other provi- 
sions whereunder third parties may 
come on record. Order 1, Rule 10 applies 
to suit but read \rith Section 107 (2), 
C. P. C. may even be applicable to 
appeals: 

9. Section 146, C. P. C.. reads thus:— 

"Save as otherwise provided by this 

Code or by any law for the time being 
In force, v/here any proceeding may be 
taken or application made by or against 
any person, then the proceeding mav b® 
taken or the application may be made bv 
or against any person claiming under 
him". 

10 . Two conditions are to be fulfilled 

before a proceeding be taken or an at>- 
plication be made or against any per- 
son under Section 149. C. P. C It is 
firstly essential that the Civil Procedure 
Code does not provide otherwise in any 
of its provlrions. Then the per- 

son who seeks to make an application 
must be claiming tmder one who could 
make such application. If these two 
requirements are satisfied, the third partv 
can apply for being brought on record 
In order that the appeal be continued 
against him. As declared by the Supreme 
Court la Saila Bala Dasri v. Nirmala 
Sundari Dasri, 1958 SCJ 743 at p. 746 — , 
(AIR 1958 SC 394 at p. 397). Section 146 
being a beneficent provfrioa should bej 
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construed^ liberally so as to advance the 
cause of justice and not in a restricted or 
technical sense. There is little doubt 
that the settlor was a necessary party to 
the appeal. The settlee in relation to one 
of the suit items is her representative 
in interest. As such he claims that item 
of property imder her. Under fee pro- 
visions of Section 146, he can make an 
application to be brought on record so 
that the appeal may be continued against 
him. The only firrther requisite condi- 
tion for the exercise of such a right is 
that the Code should not provide other- 
wise The question that would arise then 
is whether any provision in the Code is 
expressly against or inconsistent with 
this procedural privilege In this con- 
nection the only provision that requires 
to be examined or considered in that 
behalf is Order 41, Rule 20, C, P. C. It 
reads thus: 

"Where it appears to the Court at the 
hearing that any person who was a party 
to the suit in the Court from whose 
decree the appeal is preferred, but who 
has not been made a party to the appeal 
is interested in the result of the appeal, 
the Court may .adjourn the hearing to 
a future day to be fixed by the Court 
and direct that such person be made a 
respondent”. 

II. This provision is concerned with 
a party to the suit who was not made a 
party to the appeal though interested in 
the result of the appeaL The Court tiien 
in exercise of its discretion may direct 
that he be made a respondent. Cases 
where the party sought to be impleaded 
in the appeal was not eo nomine a party 
to the suit are outside the purview of this 
provision. So also are the cases where 
persons seek to be added as co-appel- 
lants. Indubitably the rule contamed 
therein is based on the salutary princh 
pie that no person should be prejudiced 
by modification made behind his back in 
the decree on appeal. That rule being of 
universal application is wide in its scope 
and is not limited to the language of this 
provision. This provision having regard 
to its language being limited to only cer- 
tain contingency, does not appear to be 
exclusive or ejchaustive of the powers of 
the appellate Court in relation to appeals 
before it. Indeed there has been some 
divergence of views in this behalf "l^e 
conflict of decisions between the High 
Courts of Calcutta and Patna on one 
hand and the High Courts of Allahabad 
Bombay. Lahore and Rangoon on the 
other, seems to have been set at rest by 
the decision of the Federal Court in 
United Provinces v. Atiqa Begum. AIR 
1941 FC 16. A Full Bench of the Punjab 
High Court in Notified Area Committee 
Buria v. Gobind Ram Lachhman Dass, 
AIR 1959 Pimj 277 (FB) has held inter 


alia that apart from the provisions 
of Order 41, Rule 20, C. P. C. the appel- 
late Court has inherent powers to per- 
mit parties to be added to appeals in 
suitable cases and the language of Rule 20 
of O. 41, is not exclusive or’ exhaust- 
ive so as to deprive the appellate Court 
of the inherent powers in this behalf. 
TWien once it is clear that Rule 20 of 
Order 41 is not exhaustive of the powers 
of the appellate Court for impleading 
or adding parties to the appeal, certain- 
ly powers under Order 1, Rule 10, C. P. C. 
read with Section 107 (2), C. P. C., and 
under other appropriate provisions includ- 
ing Section 151, C. P. C., in proper cases 
can be availed of even in appeals. A 
transferee during the pendency of an 
appeal can be added as a party to the 
appeal under the express provisions of 
Order 22. Rule 10. C. P. C. That could 
not have been possible if Order 41, R. 20 
C. P. C. was intended to be exhaustive 
of the powers of the appellate Court. It 
is obvious that a person who was not eo 
nomine a party to the smt also can be 
added as a party to the appeal under the 
provisions of the Code. In other wor^, 
the Code permits such addition of parties. 
The transferee can, therefore, take bene- 
fit of Section 146 and apply to be 
brought on record, for such a course is 
not prohibited by any other provision of 
the Code. 

In fact, in 1958 SCJ 743 •= fAIR 1958 
SC 394), where it was contended on be- 
half of the appellant that the applica- 
tion made to the appellate Court under 
Order 22. Rule 10, C. P. C. was un- 
sustainable as the transfer in favour of 
the applicant had been made prior to 
the filing of the appeal and not during 
its pendency, the Supreme Court, hav- 
ing accepted this contention, observed 
that the application filed by the appellant 
feu within Section 146. C.P.C. and she 
was entitled to be brought on record 
under that Section. It is obvious that the 
appellant before the Supreme Court was 
not a party to the suit even though the 
transfer was made pending suit. The 
application was made pending appeaL 
Relying on Sitaramaswami v. Lakshmi 
Narasimha, ILR 41 Mad 510 = (AIR 1919 
Mad 755 . (2)), it was held that appeal 
was a proceeding for the purpose of the 
section. It was also held referring to 
the dictum in ILR 41 Mad 510 = (AIR 
1919 Mad 755 (2)) (supra) v/hich was 

approved in Jugallcishore Saraf v. Raw 
Cotton Co. Ltd., 1955 SCJ o71 = (AIR 
1955 SC 376). that the expression "claim- 
ing under” is v/ide enough to include 
cases of devolution and assignment men- 
tioned in Order 22, Rule 10. C. P. C. 
In view of this high authority it is clear 
that the application of the settlee to be 
brought on record is maintainable under 
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iSection 146, C. P. C. and the Court below 
haa committed no error of law in enter- 
taining this petition and granting the 
{same. 

12. It was then argued that Inasmuch 
as the plaintiff (appellant) and the 2nd 
defendant (settler) had filed a compro- 
mise memo adjusting their claims the 
Court had no power to condder the ai>- 
pUcation of the third party and bring 
him on record as Rule 3 of Order 23 is 
mandatory in character and enjoins on 
the Court the duty of recording the com- 
promise and pasdng a decree in terma 
thereof. In support of this contention 
reliance has been placed on (1951) 2 Mad 
LJ 26. That was a case where the 
transferee of the suit property from one 
of the parties to the suit between tiie 
date of the decree and the filing of the 
appeal to the District Court by the 
aggrieved party, had applied to be 
brought on recoM a day after the com- 
promise memo filed by the parties to 
the appeal was recorded though the 
decree in terms was not passed imm edia- 
tely. The application of the trans- 
feree was resisted by all the parties 
to the appeal on the ground that the 
assignment was not true and further it 
was vitiated by fraud and coUurion. 
The alienee was nevertheless directed to 
be impleaded as a party to the appeal 
When the matter came up in appeal 
Chandra Reddy J. (as he then was) rely- 
ing inter alia on the decisions lit LaraiU 
V. Shiamsunderl^. AIR 1932 All 478 and 
SetupathI V. Secy, of Slate, (1925) 50 Mad 
U 59 - AIR 1926 Mad 341 and 

dlsting\dsWng the ruling In Lakshan 
Chunder v, Nikunjamoni Dassl. AIR 1924 
Cal 183 allowed the appeal and held that 
the alienee could not be Impleaded as a 
party to the appeal after the compromise 
memo was recorded though his interests 
might be prejudiced by the compromise 
reached between the parties. It was 
also observed that the inguiry Into the 
genuineness and validity of Uie assign- 
ment was foreign to the scope of the 
appeal and could not, therefore, be gone 
into. 


13. Of course. In the case with which 
we are concerned, the memo of compro- 
mise was filed a day later end not earUer 
than the date of the petition of the 
alienee. It Is. therefore, obvious that 
on the date of the application the 0069- 
tion whether there was a compromise in 
the appeal did not fall for consideration. 
It was subsequent thereto that the com- 
promise memo was filed. Ko action was 
taken thereon by the Court. Having 
regard to the provisions of Rule 3 of 
Orfer 23, it is only where It is proved 
to the sati^ction of the Court that the 
suit or appeal has been adjusted by a 
lawful agreement or compromise that 


the Court has to record the said com- 
promise. In other words, whether the 
compromise memo Is lawful or not can- 
not be a mere matter of assumption. It 
is lelt to the satisfaction and deci^on of 
the Court after due Inquiry, If need be. 
So then tte filing of the memo by it- 
self does not warrant the recording of 
the compromise; much less passing a 
decree in terms o£ the comprorrose. 
There is stUl a long way off between the 
two stages. The petition filed earlier by 
the third party must necessarily receive 
prior consideration, The right to apply 
implies a right to have an adjudication 
on the application, for otherwise the 
tight would be merdy Illusory or nuga- 
tory. Of course; the granting of leave 
by the Court for addition of the party is 
discretionary with the Court but it Is 
a discretion which Is to be exercised 
Judicially after due consideration of all 
the circumstances of the case. It cannot 
be rejected in limine without considera- 
tion of ^e circumstances simply because 
a compromise memo has been filed sub- 
aequently. Nor can the petition be reject- 
ed aimply on the ground that the trans- 
feror had denied the genuineness of the 
assignment or the parties’ alleged fraud 
or collusion. 


The language of Order 22, Buie 10 
places DO such limitation that for Its 
application, assignment, creation or devo- 
lution referred to therein should be an 
admitted or undiluted fact It is always 
open to the Court, as held in Enday 
V. Binodlnl, (1910) 29 Cal LJ 362 - 
(AIR 1919 Cal 323) and Surendra v. 
Nilyendra AIR 1926 Cal 173. to enqifire 
Into such dispute and pass the necessary 
order. The dictum of a Division Bench 
of the Madras High Court, consisting of 
Sundarem Chetty and Pandrang Row, JJ* 
In 66 Mad LJ 517 “ (AIR 1934 Mad 337) 
ako is to the same effect Unfortunately 
t|wt case was not brought to the notice 
of the learned Judge who decided, (1951) 
2 Mad LJ 26. The rulings cited In the 
wter case, referred to above, were con- 
adered by the said Division Bench. The 
learned Judges followed the decision in 
air 1924 188 (supra) in preference 

to the dictxim In 50 Mad U 59 = (AIB 
1926 Mad 341) (supra) and AIR 1932 AU 
478 (supra). In the above-mentioned 
Calcutta case even after the parties 
actually on record had reported the 
terms oi settlement and the Court order- 
ed that a decree should be drawn UP 
accordingly, an assignee was added under 
Order 22. Rule 10. a P. C, to enable him 
to impeach the settlement. On the ques- 
tiod whether Order 22. Rule 10 is con- 
fined only to cases of undisputed assign- 
ment, creation or devolution of interest, 
the Divirion Bench, following the view 
taken In 29 Cal LJ 362 — (AIR 1919 Cal 
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323) and Surendra v. Nitendra, AIR 1926 
Cal 173, observed that no such limitation 
5s contained in that order. We believe 
that the view expressed in (1951) 2 Mad 
LJ 26 would not have been the same had 
this Divisional Bench case been brought 
to the notice of the learned Judge v/ho 
decided that case. 

14. In Nanjammal v. Eshwaramurthi, 

■, (1954) 1 Mad LJ 530 = (AIR 1954 Mad 

592) a Divisional _ Bench of the Madras 
High Court, consisting of Satyanarayana 
Eao and Balakrishna Ayyar, JJ„ held 
that the transferee pendente lite on be- 
ing brought on record as a party to the 
litigation, is not bound by the compro- 
mise between his transferor and the 
opposite party and is entitled to object 
to a decree being passed in terms of 
such a compromise. If the application to 
be brought on record is filed prior to 
the filing of the compromise memo, his 
right to object can in no way be defeated. 
Nor can the filing of compromise memo 
per se terminate the proceeding. It was 
also held that merely because the settle- 
ment deed is disputed by one party or 
the other the jurisdiction of the Court to 
inquire into the truth or genuineness of 
the deed is not taken away, nor can such 
inqxiiry be deemed to be foreign to the 
scope of appeal in which application is 
made. The learned Judges then practi- 
cally overruled the decisioh in (1951) 2 
Mad LJ 26 (supra) as being erroneous in 
law and referred to earlier cases in 
support of their dicta. 

15. The view taken by this Court in 
(1958) 2 Andh WR 291 = (AIR 1960 
Andh Pra 32) accords with the settled 
view of the Madras High Court already 
discussed above. It has been held there 
that till a compromise decree is passed 
under O. 23, Rule 3. C. P. C., the litigation 
cannot be regarded to have tenninated 
and an alienee pendente lite is entitled to 
object to a decree being passed tmder 
Order 23, Rule 3 in terms of compromise 
between the alienor and the opposite 
party after he is brought on record. 
With due deference to the learned Judge, 
we are of the view that (1951) 2 Mad LJ 
26 (supra) was not correctly decided and 
that (1958) 2 Andh WR 291 = (AIR 1960 
Andh Pra 32) (supra), if we may say so 
with respect, correctly states the. 1^ 
consistent with the view taken by the 

^ earlier Division Benches on the points 
discussed above. 


the appeal, that filing of a compromise 
memo was no bar to entertaining the ap- 
plication or inquiry into its merits, that 
filing of a compromise per se does not 
terminate the proceedings before the ap- 
pellate Court, that the petitioner who 
has filed his petition earlier than the 
compromise memo, has a right to object 
to the compromise and the Coimt has 
a duty to inquire into it once he is added 
as a party, that though addition as a party 
is discretionary with the Court, it is a 
^cretion which is to be exercised 
judicially after duly considering the 
petition that the Court below did not err 
in entertaining the petition or deciding 
it on merits for the petitioner being made 
a party. 

17. This Revision Petition, therefore, 
Jails. It is dismissed vdth costs. 

Petition dismissed. 


AIR 1970 ANDHRA PRADESH 217 
(V 57 C 32) 

OBUL REDDI AND 
MADHAVA REDDY, JJ, 

G. Raghavareddi Appellant v. Govern- 
ment of A. P, Home (Transport H) De- 
partment by its Secretary, Hyderabad 
and others, Respondents. 

Writ Appeal No. 215 of 1966, D/- 23-9- 
1969, against order of High Court in 
Writ Petn. No, 1732 of 1966, D/- 1-12- 
1966. 

(A) A. P. Motor Vehicles Rules (19G9), 
R. 212 (1) (iv) (a) — Grant of stage car- 
riage permit — Applicant must have 
place of business at either terminus of 
the route applied for — Whether appli- 
cant has such place of business — Rele- 
vant date to he taken into consideration 
is date on which application is made — 
Rule does not contemplate that applicant 
should have a valid permit on date when 
application is considered by Regional 
Ikansport Authority. Writ Petn. No. 1732 
of 19GG D/- 1-12-1966 (A, P.), Reversed. 

(Paras 5, 6) 

(B) Constitution of In^a, Art. 22G — 
Writ of certiorari — Jurisdiction of High 
Court to issue — Decision of competent 
authorities based on misconstruction of 
provision of law and not on erroneous 
finding of fact — Writ can he issued. 
AIR 19G4 SC 477 Rel. on. (Paras 10, 11) 
Cases Referred: Chronological Paras 


16, It follows from the above dis- 
cussion that the application of, the 
settlee pendente lite was one under Sec- 
tion 146. C. P. C., that it could be enter- 
tained not^thstanding that the truth 
and validity of the settlement was dis- 
puted, that the inquiry into the truth and 
validity of the settlement cannot be 
deemed to be foreign to the scope of 


(1964) AIR 1964 SC 477 (V 51) = 

1964-5 SCR 64, Syed Yakoob v. 
Radhakrishnan ^ jp 

K. Amareswari and P. Rajagopalachari, 
for Petitioner; 4th Govt. Header, for Res- 
pondents Nos. 1 to 3: P. Babul Reddy, for 
Responde nt No. 4. 
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OBUL EEDDI, J.: The question involv- 
ed in this writ appeal is whether the ap- 
pelant was having a place ot buaness at 
Venkatagiri one ol the termini ol the 
route applied for. 

2. The facts necessary for determina- 
tion of this question are these: In June 
i9M, the appellant was one of the appli- 
cants for stage carriage permit on the 
route Balireddipalem to Venkatagiri In 
Nellore district. The Regional Transport 
Authority. Nellore at its meeting held on 
2-11-1964, after considering the applica- 
tions of ^ the applicants before it, grant- 
ed a stage-carriage permit to Badri 
Rajaiah the 4th respondent herein. That 
order was taken up in appeal to the ap- 
pellate authority by four of the un- 
successful applicants among whom was 
the appellant. The appellate authority, 
in its proceedings A No. 287/A1/64. dat^ 
7-4-1966, set aside the order of the Regi- 
onal Transport Authority and granted 
permit to the appellant herein. It is 
against that order that the matter was 
carried in revision to the Government 
and the Government set aside the order 
of tha appellate autiiority and granted the 
permit to Bhadrl Rajaiah. the 4th respon- 
dent herein, restoring the order of the 
Regional Transport Authority. It is 
against this order passed by the Govern- 
ment in revlsioQ that the appellant filed 
the writ petition on the ground t^t the 
Government misconstrued the scope of 
Rule 212 (1) (iv) (a) of the Motor Vehi- 
cles Rules. Narasimham. J. dismissed the 
writ petition on the ground that "the 
place of biisiness in the context must be 
Understood as the place of bus business 
which, in its very nature, depended on 
the petitioner having a valid permit on 
that date to run a bus or buses”. Accord- 
ing to the learned Judge, the- material 
date for considering whether the appel- 
lant had a place of business or rot Is the 
date on which the Regional Transport 
Avihcrity took up the applications for 
consideration and on that date i.e, 2-11- 
1964. the appellant did not have any 
permits and, therefore. It cannot be said 
that he had a place of business at Ven- 
katagiri. although he might have nm 
buses previoiis to the dale when the Regi- 
onal Transport Authority took up the 
applications for consideradon. 

3, Srimathi Amareswari, the learned 
counsel appearing for the appellant, con- 
tended that all that is requir^ under fte 
relevant rule (Rule 212{l)(iv)fa) ) is that 
the applicant must have a place of busi- 
ness or residence at either termini of the 
route applied for and that the appellant 
had his place of business at Venkatagiri, 
one of the termini, as evidenced by the 
certificate Issued by the Tahsildar, Ven- 
kata^ri, and that the fact that, on the 
date (2-11-1964) when the R^onal 


Transport Authority took up the applica- 
tions for consideration, the appellant did 
not have a valid stage carriage permit. 
Is not at all relevant for deciding the 
question whether the appellant had his 
place of business at either termini of the 
route applied lor. 

We may now notice the relevant rule, 
Rule 212(l)(lv}(a): 

"Sector of residential qualification.— t 
(1) Pour marks may be awarded to the 
applicant who has his place of business or 
residence at either terminus of the route 
applied for, and two marks may be 
awarded to the applicant who resides on 
the route (but not at either terminus) ca; 
within 8 kilometres from the route.” 


4. In order to entitle the applicant to 
four marks, he must have either resid- 
ence at either termini of the route appli- 
ed for or he must have place of business 
at either of the points L&, the starting 
point or the terminus. It was not the 
case of the 4th respondent or the lower 
authorities that the appellant did 
have his place of business at Venkatagiri. 
They only proceeded on the footing that, 
on the relevant date when his applieatfoa 
came up for consideration, be had no 
running btisiness and not that Venl^* 
giri was not his place of business. Tte 
appellant applied for the route on lo-o* 
1964 giving *hls address as 
Slr^t, Vejjcatagiri Town. Nellore 
trict.” In support of h6 case t^t Ms 
place of business is Venkatagiri he ob- 
tain^ a certificate from the Tahsilto, 
Venkatagiri dated 24-7-1964. This certifi- 
cate reads: 


"Certified that Sri Gudur Ragl^va 
Reddi (the appellant) of Jayampu village 
is running an office and bus-shed at Nft 
13-1-16 Velampalem of VenkatagW 
Town from 16-10-63 for the bus A. P- 
No. 4147 which was running from Ven- 
katagiri to I^lahastl and back”. 


5. This certificate, as may be seOT 
from the date, was i^ed subsequent w 
the date of the application of the app^ 
lanl and before the Regional Transport 
Authority took up the matter of grant- 
ing a stage-carriage permit on the route 
In question Balireddipalem to Venkata-^ 
gi^ for consideratioa So what is re- 
quired under the said rule is that the ap- 
plicant must have a place of business at 
either terminus of the route applied for. 
So. the relevant date to be taken Into 
consideration as to whether an apphe^j ’ 
had a place of business at either termini 
of the route applied for is the date on 
wbi<d» the application Is made foc^® 
grant of a stage carriage permit. Tb® 
rule, as we read it, does not require that 
on the date when the applications came 
to he coimdered by the Regional Trar^ 
port Authority, the applicant roust b® 
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actually holding any stage carriage per- 
tnit. It is not in dispute that the appri- 
lant had a temporary permit till 13-9- 
1964 on the route Nellore to Tirupathi 
and _ that he was again granted a stage 
carriage permit on 24-12-64. The certifi- 
cate issued by the Tehsildar shows that 
on 24-7-64 he was running a bus under a 
permit between Venkatagiri and Kalaha- 
sti and bade. Before the expiry of the 
temporary permit and before the expiry 
of the permit which enabled A, P. G. 
No. 4147^ to ply between Venkatagiri and 
Kalahasti, the appellant had made the 
application in respect of the route in 
question. 

6. The learned Judge. Narasimham, J., 
was of the view that the place of busi- 
ness must mean that, on the date when 
the Eegional Transport Authority took up 
the subject of granting a stage carriage 
permit for consideration, an applicant 
must have had a valid permit. We are 
unable to agree with the learned Judge 
that the rule in question is capable of 
such construction. The only dispute be- 
fore the lower authorities was whether, 
on the relevant date when the matter 
came up for corrsideration by the Regi- 
onal Transport Authority, the appellant 
had a valid permit so as to say that he 
had a place of business at either termini 
and not that he had no place of business 
at Venkatagiri one of the termini. All 
that is required rmder the rule is that he 
must have a place of business and not 
that he must have a valid permit so as 
to call his office as a place of business 
on the date when the matter came up for 
consideration by the Regional Transport 
Authority. 

7. Mr. Babul Reddy, the learned coun- 
sel appearing for the 4th respondent, 
strenuously contended that; in exercise 
of this Court’s extraordinary jurisdiction 
under Article 226 of the Constitution, it 
ought not to interfere unless the authori- 
ties below act wholly wiftout jurisdic- 
tion or in excess of it. or in violation of 
the principles of natural justice, or r^ 
fuse to exercise a jurisdiction vested in 
them, or there is an error apparent on 
the face of the record and such act, omis- 
sion, error, or excess has resulted 
in manifest injustice. Accordirig _ to Mr. 
Babul Reddy, it is on appreciation of 
he material placed before the lower au- 
horities that they came to the condu- 
non that the appellant did not have a 
olace of business at Venkatagiri so as_ to 
mtitle him to four marks and that being 
1 finding of fact, this Court cannot inter- 
iere v/ith that finding, even if, on the 
naterial placed, it may be possible for us 
to come to a different conclusion, 

8. The question before us is not wh'e- 
ihei; the conclusion reached by the au- 


thorities below is one of fact, but whe- 
ther the construction given by Narasim- 
ham, J., to the words "place of business” 
IS a_ proper construction. The rele\ant 
portion of the learned Judge’s order may, 
therefore, be noticed; 

"The material date is the date when 
the matter of issuing the permit was con- 
sidered by the Regional Transport Au- 
thority namely 2-11-1964. If, so, it can- 
not be said that the petitioner had a busi- 
ness of running the bus at the material 
time. He might have nm buses previously. 
The place of business in the context must 
be understood as the place of business 
which, in its very nature, depended on 
the petitioner having valid permit on that 
date to run a bus or buses.” 

9. The rule does not, as already point- 
ed out, contemplate that the appellant 
should have a miming business at the 
tme of the consideration of the applica- 
tions by the Regional Transport Autho- 
rity. All that is required is that he must 
have a place of business at either termini 
of the route applied for and it is not in 
dispute that, though, on 2-11-1964 when 
the subject of granting a stage carriage 
permit came up for consideration, the 
appellant did not have a valid permit to 
ply a bus, he still had his place of busi- 
ness at Venkatagiri. Whether, on that 
date_ when the Regional Transport Au- 
thority took up the matter for considera- 
tion, the appellant had a permit to run 
a bus or not, is not relevant for deter- 
mining the question whether the appel- 
lant had his place of business at either 
termini of the route applied for. Since, 
indisputably, the appellant had his place 
of business at Venkatagiri, the terminus 
of the route applied for, he would be en- 
titled to four marks imder the rule. 

10. Mr. Babul Reddy relied upon the 
decision of the Supreme Court in Syed 
Yakoob v. Radhakrishnan, AIR 1964 SC 
477 to impress upon us that a writ of 
certiorari can be issued for correcting 
errors of jurisdiction committed by in- 
ferior Courts or tribunals and is not 
meant to interfere with decisions on 
questions of fact. As already pointed out 
by us, it is not a case where we are 
seeking to reverse the finding of fact, 
but where the scope of the provirion has 
been misconstraed by the authorities be- 
low and the learned Judga As has been 
pointed out by Gajendragadliar, J. (as 
he then was) in the same decision; 

"Where it is manifest or dear that the 
conclusion of law recorded by an inferior 
Court or Tribunal is based on an obvi- 
ous mis-interpretation of the relevant 
statutory provision, or sometimes in 
ignorance of it, or may be, even in dis- 
regard of it, or is expressly founded on 
reasons which are v/rong In law, the 
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said conclusion can be corrected by a 
writ of certiorarL 

11. We, therefore, set aside the order 
under appeal and quash the order of the 
State Government in G, O. Ms. No. 2214, 
dated 10-10-1966 reversing the order of 
the appellate authority. 

12. In the result, the writ appeal is 
allowed with costs. Advocate’s fee 
Rs. 100. 

Appeal allowed. 
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The Motor Workers Union by its Secre- 
tary, Petitioner v. Rayapwaddi Appa- 
rao and others. Respondents. 

Writ Appeal No. 125 of 1966, D/-13-8- 
1969, against order of Gopalakrlshna 
Nair J. in W. P. No. 212 of 1964 D/- 7- 
4-1966. 


Motor Vehicles Act (1939), S, 64A — 
Andhra Pradesh Motor Vehicles Rules, 
(1961), R. 195(1) — Power of Govermnent 
to correct orders and proceedings of 
lower authorities — Filing of onmalntaiB- 
able application by aggrieved party docs 
not fetter Government's power to act suo 
molu — Use of word "or” between 'of its 
own motion’ and 'on application made to 
ly shows that Government can act in 
either case — Rule 195(1) only prescribes 
limitation for filing of petition by aggriev- 
ed party. 


There Is nothing in Section 64-A or In 
Rule 195, which prevents the Govern- 
ment from taking suo motu action, when 
It comes to know of a defective order or 
proceetog of a lower authority, through 
a pelidon filed by an aggrieved par^ 
though it is not maintainable on account 
of bar of limitation or is otherwise irre- 
gular. Obviously, the main Intention of 
the legislature is to confer on the Govern- 
ment power to correct orders and pro- 
ceedmgs of the lower authorities and offi- 
cers. The power Is conferred on the 
Government and for the exercise of that 
power no limitation Is prescribed. What 
Rule 195(1) imposes is only a limit on the 
aggrieved parties’ right to file a petition. 
It does not in any way interfere with or 
restrict the power of the Government to 
correct an incorrect order of a lower aa- 
thority. If the petition filed by the ag- 
grieved party is not maintainable for any 
reason, it could only mean that there Is 
no application made to the Government, 
Such a situation cannot be worse thii 
there being no application at all. The £3- 
ing of an unmaintainable application bv 
an aggrieved party cannot alter the situa- 
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Hon and take away the power of the Gov- 
ernment to act suo motu. After all, the 
application which is irregular and not 
maintainable for some reason or other 
could be a source of knowledge for the 
Government of the incorrect order. Once 
it -comes to know of an order, either 
through the application of an aggrieved 
party or in some other way, the Govern- 
ment can exercise its power suo motu, 

(Para 7) 

The absence of any period of limitation 
for exercise of suo motu power by the 
Government is very significant and re- 
vealing. That can lead to the only infer- 
ence that even if the right of an aggriev- 
ed party to file an application before It 
is time barred, the Government can none 
the less, proceed in the matter suo motu. 

(Para 9) 

Moreover, S. 64-A uses the word 'or* 
between 'of its own motion’ and 'on appli- 
cation made to it' which shows that the 
Government can act in either case and 
set right the order or proceeding. If the 
latter method is not available, the first 
one is certainly open to the Government 
The use of the word 'or* certainly im- 
ports into the section the meaning 'that 
the Government’s power to correct 
orders covers each of the two contlngei^ 
cies viz., 'acting on its own motion’ 'or 
'on application made to it’ by an aggriev- 
ed person. To argue that the exIstenM 
of one contingency excludes the other Is 
clearly violating the meaning and inten- 
tion of the section. It can therefore be 
said that even H an application is filed 
belcre the Government which Is not main- 
tainable on account of bar of limitation 
or lor some other reason, the Govern- 
ment nevertheless continues to have the 
power to act suo motu. AIR 1955 Mad 
660 and AIR 1962 SC 1135 and AIR 1964 
SC 264, ReL on. (Paras 8, 9) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 264 (V 51) « 

1964 (1) Cri LJ 156. Afzal UUah v. „ 
State of U. P. 13 

(1962) AIR 1962 SC 1135 (V 49) ■= 

1962 Supp (1) SCR 728, Nilkanth 
Prasad v. State of Bihar i2 

(1955) AIR 1955 Mad 660 (V 42) = 

ILR (1956) Mad 498, A M. Trans- 
port V. State of Madras 12 

D. V. Reddi Pantulu, for Appellant; 
C. V. Subba Rao, for P. Rama^andra 
Rao, for Respondent No. 1; 3rd Govt 
Pleader for Respondents Nos. 2 and 3. 

SAMBASIVA RAO J.: This Writ Appeal 
Is directed against the order of Gopala- 
kri&hna Nair. J. in W. P. No. 212 of 1964. 
The third respondent in the writ petitioo 
Is the AnpelLint 

2. The dispute in the appeal relates to 
the permit of a stage carriage MDV 1947 
which was subsequently renumbered as 
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^ P. V. 482, which belonged to the 
Motor Works Union of Bheemunipatnam 
in_ Visakhapatnam District, which is the 
third respondent appellant. One Babulal, 
claiming to be a member of the Union, 
purported to have sold the vehicle to the 
first respondent in the appeal (petitioner 
in the writ petition). The first respon- 
dent and a person by name J, V. Eama- 
naiah, who purported to be the Secre- 
tary of the Union filed in 1958, a joint 
application to the Eegional Transport Au- 
thority, Visakhapatnam, for transfer of 
the stage carriage to the 1st respondent 
(the petitioner). That application was 
notified by the Eegional Transport Au- 
thority calling for objections. The appel- 
lant Union, represented by its Secretary, 
K. Eamanaiah, (different from J. V. 
Eamanaiah) who signed the Joint appli- 
cation for transfer filed its objections two 
days beyond time prescribed for filing 
the objections. The objections raised are 
Babulal had no right to sell the stage car- 
riage belonging t6 the Union, that J. V. 
Eamanaiah had no locus standi or any 
capacity to sign the transfer application 
on behalf of the Union, as he had been 
removed from the post of Secretary on 
15-2-1952. and removed from the mem- 
bership of the Union itself on 30th of 
July, 1952, i.e., years before the applica- 
tion for transfer was fUed. Since the 
objections were filed two days late, the 
Eegiond Transport Authority transferr- 
ed the vehicle to the first respondent. 

Felt aggrieved by this order recognis- 
ing the transfer, the Union represented 
by its Secretary, EL Eamanaiah filed a 
revision petition before the Government 
of Andhra Pradesh under Section 64-A 
of the Motor Vehicles Act, 1939. The 
main contention in that petition was that 
the transfer application signed by J. V. 
Eamanaiah as representing the appellant 
Union is a rank forgery having no con- 
cern with the Union at all, that the 
Union was not at all represented at the 
meeting of the Transport Authority held 
on 19-7-60 (in which the transfer -svas re- 
cognised) as the notice of the meeting 
was not served on K. Eamanaiah, the real 
Secretary, of the Union; nor was a copy 
of the resolution comnnmicated to the 
Union and that for these reasons the re- 
solution of the Eegional Tran^ort Au- 
thority transferring the permit in favo^ 
of the first respondent was vitiated by 
fraud, collusion and mistake. The Gov- 
ernment considered that the _ transfer of 
the permit made by the Eegion^ "^ai^- 
port Authority, was void and should be 
set aside, because that authority was not 
in a position to conclusively decide as to 
who actually was the Secretary of the 
Union. 

Having set aside the order of transfer, 
the Government remanded the case back 


to toe Eegional Transport Authority, for 
toesh disposal according to law, having 
due regard to the representation of the 
union. The first respondent filed W. P. 
No. 442 of 1961 questioning the correct- 
ness of this order. The principal conten- 
tion in the writ petition was that the Gov- 
ernment had passed toe impugned order, 
without issuing my notice to the first 
respondent and giidng him an opportunity 
to represent his case. The writ petition 
was allowed on that ground and the Gov- 
ernment was directed to adju^cate upon 
the grievance of the Union, after giving 
due notice and opportunity to the first 
respondent. When the matter went back 
to the Government due notice was given 
to both parties including the first respon- 
dent and after hearing boto sides, the 
Government passed an order on 15-1-64, 
once again setting aside the order of the 
Eegional Transport Authority as illegal, 
improper and irregiilar and remanding 
the case back to that authority for fresh 
disposal according to law, having due re- 
gard to the representation of the appel- 
lant Union. W^e passing this order, the 
Government once again pointed out that 
the Eegional Transport Authority allowed 
the transfer vnthout deciding as to who 
actually was the Secretary of the Union 
in the interval of nearly two years period 
from the date of publication of the mat- 
ter. Once again, the first respondent fil- 
ed a ^vrit petition in this court impugn- 
ing toe order of the Government. That is 
W. P. No. 212 of 1964. Gopalakrishna 
Nair, J. allowed the writ petition and 
quashed the order of the Government. 
This writ appeal has been filed by the 
Union which was the third respondent in 
W. P. No. 212 of 1964. 

3. The ground on which the order of 
toe Government was quashed in the writ 
petition was that the Government had no 
jurisdiction to entertain the revision peti- 
tion, because it was time barred. A con- 
tention was put forward before the learn- 
ed Judge that toe Government must be 
deemed to have taken suo motu action 
under Section 64-A of the Motor Vehi- 
cles Act. ^is contention was repelled 
by the learned Judge, who said that: 

"A reading of impugned order shows 
that the Government took action^ on the 
revision petition filed by toe third res- 
pondent and that they passed the im- 
pugned order on it. It is, therefore, dif- 
ficult to accept the contention of Fir. 
Keddipantulu that the Government look 
suo motu action under Section 64-A_md 
that they totally disregarded the revi^on 
petition 'filed by the third respondent (ap- 
pellant)”. 

4. The correctness of this view of toe 
learned Judge is canvassed before ^ by 
Sri Srirama Sastry. appearing for toe ap- 
pellant His contention is that under Sec- 
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tion 64-A power is conferred on the State 
Government to call for the records of any 
order passed by any authority or officer 
subordinate to it, either on its own motion 
or on application made to it. Simply be- 
cause an application was made before it 
by an aRgrieved party the Government 
does not cease to have the suo motu power 
to call for the records and examine the 
same. 'Hie learned counsel for the 
respondent, on the other hand, argues that 
once an aggrieved party files a revision 
petition, the Government loses all power 
to act suo motu. The point for dedsioo 
in this appeal is which of these two con- 
tentions is correct and acceptable. 

5. Section 64-A is In the following 
terms:— 

"The State Government may of its own 
motion or on an application made to it 
call for the records of any order passed 
or proceeding taken under this Chapter 
by any authority or officer subordinate 
to it, for the purpose of satisfying Itself 
as to the legality or regularity or proprie- 
ty of such oi-der or proceeding and after 
examining such records may pass such 
order in reference thereto as it thinks fit”. 
It is to be seen that the section, by it- 
self. does not Impose any restriction as 
to limitation with regard to the filing of 
an application or exercise of the suo motu 

K ower by the State Government, That is, 
owever. found in Rule 195 of the 
Andhra Pradesh Motor Vehicl«js Rules, 
1964. Sut>-Rule (1) of that Rule says: 

"An application to the Government 
tmder Section 64-A shall be In the form 
of a memorandum setting forth concisely 
the purport of the petition and shall be 
presented to the Govt, within thirty 
days of the date of receipt by the per- 
son aggrieved of the order or proceed- 
ings against which the application is pre- 
ferred. The application shall be accom- 
panied by five additional copies of the 
same and the ori^al or certifi^ copy of 
the order or proceedings against wMch 
the application is preferred. 

Provided if any doubt arises as to the 
date of receipt of the order or proceed- 
ings by the person aggrieved, the dedsion 
of the Government shall be final’'. 

Even Rule 195(1) does not limit the time 
within which the State Government can 
exercise its suo motu power. The rule 
prescribes a period of 30 days, as a period 
of limitation within which an aggrle^^ 
party can file an application before the 
Government. That period of 30 days has 
to be reckoned from the date of the re- 
ceipt of the order by the person aggriev- 
ed. It is not disputed before us that the 
application before the Government was 
preferred by the appellant beyond 30 
days, though fte reason for the delay is 
stat^ to be t^ fact that J. y. Ramanal- 


ah, masqueraded as the Secretary of the 
appellant Union and, therefore no copy 
of the resolution of the Regional Trans- 
port Authority allowing the transfer was 
communicated to the Union through Its 
real Secretary. It is stated that for that 
reason, the filing of the petition before 
the Government was delayed. V^tever 
might be the reason for the delayed pre- 
sentation of the petition. It is clear that 
it comes within the miaihief of the limi- 
tation prescribed by Rule 195(1) and 
could not, therefore, be entertained by 
the Government This much is conced- 
ed by the learned counsel for the appel- 
lant himseU. 

6. But. then, the question Is whether 
under the circumstances, the Govern- 
ment was precluded from exercising its 
suo motu power also by virtue of the 
fact that the aggrieved party had filed be- 
fore it a time barred petition. We have 
no doubt that the question is capable of 
only one answer and that is. that the 
Government still continue to have the 
power of acting suo motu. liie language 
of the section does not lend any support 
to the contention of the respondent. It 
is ^possible to construe the section as 
laying down that, if an application by an 
aggrieved party Is made to It, the Govern- 
ment cannot exercise Its suo motu power, 
but should only adjudicate on the applica- 
tion one way or the oilier. Neither the 
section nor any rules made xmder the Act 
prescribe the manner in which an order 
or proceeding of any authority or officer 
subordinate to the Government can be 
brought to its notice, so that It may of 
Its own motion call for the records and 
examine them. It may come to loiow of 
an order by the lower authority or offi- 
cer by way of such authority or officer 
sending It a copy of such order or pro- 
ceeding or It may come to know of a 
proceeding, while it is examining some 
other connected matter. It Is equally 

E fsible for the Government to come to 
ow of an order or proceeding when the 
aggrieved party itself files a petition be- 
fore it Since the knowledge of the Gov- 
enunent of any order or proceeding may 
arise at any^ time, it was thought neces- 
sary and desirable by the rule-making au- 
thority that no period of limitatioa 
should be prescribed for the exercise of 
suo motu power by the Government. 

We fan to see anything either In 
Section 64-A or In Rule 195, which pre- 
vents the Government from ♦aVing suo 
motu action, when it comes to know of a 
defective order or proceeding of a lower 
authority, through a petition filed by an 
aggrieved party though it is not maintain- 
able on account of bar of limitation or is 
otherwise irregular. Obviously, the main 
Intention of the legislature is to confer 
oa the Government power to correct 
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orders and proceedings of the lower au- 
thorities and officers. The power is con- 
ferred on the Government and for the ex- 
ercise of that power no limitation is pres- 
cribed. What Rule 195(1) imposes is 
only a limit on the aggrieved parties’ right 
to file a petition. It does not in any way 
interfere with or restrict the power of the 
Government to correct an incorrect order 
of a lower authority. If the petition fil- 
ed by the aggrieved party is not main- 
tainable for any reason, it could only 
mean that there is no application made to 
the Government. Such a situation can- 
not be worse than there being no applica- 
tion at all. It is admitted and indeed 
there cannot be any dispute that if there 
is no application at all and if the Govern- 
ment comes to know of an incorrect 
order at any time, it can call for the re- 
cords and correct it. The filing of an un- 
maintainable application by an aggrieved 
party cannot alter the situation and take 
away the power of the Government to 
act suo motu. After all, the application 
which is irregular and not maintainable 
for some reason or other could be a source 
of knowledge for the Government of the 
incorrect order. Once it comes to know 
of an order, either through the applica- 
tion of an aggrieved party or in some 
other way, the Government can exercise 
its power suo motu. 

8. It should also be noted that Section 
64-A uses the word 'or’ between 'of its 
own motion’ and 'on application made to 
it’ which shows that the Government 
can act in either case and set right the 
order or proceeding. If the latter method 
is not available, the first one is certain- 
ly open to the Govemmmt. The use of 
the word 'or’ certainly imports into the 
section the meaning 'that the Govern- 
ment’s power to correct orders covers 
each of the two contingencies viz., 'act- 
ing on its own motion’ 'or’ on application 
made to it by an aggrieved person. To 
argue that the existence of one contingen- 
cy excludes the other is clearly violating 
the meaning and intention of the sectmn. 
We can also test the same in another 
way. Suppose within 30 _ days, the 
Government of its own motion called for 
the records and found that there was no 
error in the order of the lower authority. 
Would it prevent the aggrieved party 
from presenting an application within 30 
days from the date of receipt of the order. 
We do not think it would. It can as v/m 
happen that after re-examination of the 
records with the aid of the aggrieved 
party’s representation, the Government 
may detect some error which should be 
rectified. Even then the Government 
will continue to have the power to cor- 
rect such, an order. It is thus .clear that 
one metliod does not exclude the other. 


9. In this context, the absence of any 
period of limitation for such exercise of 
suo motu power by the Government is 
very significant and revealing. That 
should necessarily mean that even if the 
right of an aggrieved party to file an ap- 
plication before it is time barred, the 
Government can none the less, proceed in 
the matter suo motu. We cannot, there- 
fore, accede to the argument of the learn- 
ed coimsel for the respondent that, once 
an aggrieved party files an application, 
the Government loses all power to act suo 
motu. On a reading of Section 64-A and 
Rule 195(1) we have no hesitation to hold 
that even if an application is filed before 
the Government which is not maintain- 
able on account of bar of limitation or 
for some other reason, the Government 
nevertheless continues to have the power 
to act suo motu. 

10. It is then contended that the Gov- 
ernment in its impugned order purported 
to adjudicate only upon the application of 
the appellant, though it was barred by 
time. The learned Judge observed that 
it is difficult to accept the contention that 
the Government took suo motu action 
under Section 64-A and that they totally 
disregarded the revision petition filed by 
the appellant. We do not think it is 
necessary that the application filed by 
the app^ant should be totally disregard- 
ed. Perhaps in this case, the Government 
came to know of the order of the Regional 
Transport Authority only through the ap- 
plication of the appellant. Consequent- 
ly, the application of the appellant could 
not be disregarded by the Government. 
It was thus referred not only in the pre- 
amble but also in the preliminary por- 
tions of the order. But the body of the 
main order does not refer to the revision 
petition filed by the aggrieved party nor 
does it purport to adjudicate on that peti- 
tion. The order merely points out to the 
drawbacks in the decision of the Regional 
Transport Authority and records the con- 
clusion that the transfer of the permit is 
void and should be set aside. Then the 
Government directed that the case should 
go back to the Regional Transport Autho- 
rity for fresh disposal according to law 
having due regard to the representation 
of the revision petitioner. No doubt it is 
true that the Govenunent did not state 
that it was exercising its suo motu power. 

It was only exercising the obvious power 
it had of correcting an order of the lo^yer 
authority conferred on it under Section 
64-A. it should also be_ noted that the 
contention that the revision petition wj^ 
barred by time was not raised before the 
Government; at any rate it w'as not argu- 
ed before it. Had it been argued per- 
haps, the Government would have spea- 
ficaUy stated that it was exercising its 
Buo motu power. Having failed to argue 
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the point before the Government and 
thus to create an occasion for the Gov- 
ernment to specifically state the power it 
was exercising, the first respondent can- 
not now turn round and say that the Gov- 
ernment passed the order only on the re- 
vision petition filed by the appellant 
11. That apart, as we have stated, it Is 
indisputable that the Government had 
power tmder Section 64-A to correct an 
incorrect order passed by a lower autho- 
rity. When it had undisputed au^ority 
to pass the order which it did, in our view 
it is immaterial whether the nature of the 
power it exercised was stated or not. Fur- 
ther. even supposing that the Impugned 
order was stated to be on the revirion 
petition alone it is not vitiated by the mis- 
taken reference in it as an order on the 
revision petition. The crux of the pro- 
blem is whether the Government had 

f lower to pass such an order. Undoubted- 
y it has and, therefore, the impugned 
order Is a valid one, passed in exercise of 
that power. 


12. This view of ours finds support 
from the following decisions. In A. M. 
Transport v. State of Madras. AIR 1955 
alad 660 a contention was urged that: 


"No appeal lay to the Government 
the order of the Central Road 
Traffic Board passed through its Secre- 
te, refusing the variation, and the order 
of the Government did not disclose that 
toeif revirional Jurisdiction (under Section 
^A) was invoked or that they Intended 
to exerdse such revisional powers.” 

The aiOTmCTt was the aggrieved party 
^ appeal which did not 
really He, and nevertheless, the Govem- 
ment entwined and aUowed it Finding 
tMt the Government had ample revislon- 
^ ^er under SecUon 64-A to interfere 
In the matter Rajamannar, C. J. speak- 
ing for the Division Bench, observed in 
paragraph 9 of the judgment: 

"The other contenUon that was urged 
was that ^ appeal lay to the Government 
aga^ the order of the Central Road 
Traffic Board passed through its Secre- 
tary, refusing the variation, and that the 
order of the Government did not disclose 
that their revisional jurisdiction was in- 
voked or that they intended to exercise 
such revisional powers. We -do not con- 
sider that there Is much substance In this 
objectloa because if the authority had the 
power to pass the order such an order 
could not be held to be vitiated by the 
caption given to it”. 


In Nilkanth Prasad v. State of Bihar, 
AIR 1962 SC 1135 the Supreme Court 
held that the appeal Board was entiUed, 
when the record was before It. to revise 
the order of the Regional Transport Au- 
thority even if the appeal was incompe- 


tent in view of the vast powers of revi- 
sion imder Section 64-A. 

13. In Afzal UUah v. State of Uttar 
Pradesh, AIR 1964 SC 264 certain bye- 
laws were prepared by the Municipal 
Board, but it purported to have made 
them under a wrong provision of the Act 
The Supreme Court finding that the pro- 
vision of law invoked by the Munidpal 
Board in making bye-laws was wrong 
and that the Impugned bye-laws could be 
justified under other provisions of the 
Act, then held that mention of wrong 
provision imder which bye-laws were 
purported to be made was not sufficient 
to declare the bye-laws invalid. It was 
held that once it was shown that the 
Municipal Board had the competence to 
make bye-laws, the fact that the preamble 
to the bye-laws mentioned clauses which 
were not relevant, would not effect the 
validity of the bye-lawa It was observ- 
ed — 

"The validity of the bye-laws must be 
tested by reference to the question as to 
whether the Board had the power to 
make those bye-laws. If the power is 
otherwise established, the fact that the 
source of the power has been incorrectly 
or inaccurately Indicated in the preamble 
to the bye-laws would not make the bye- 
laws invalid." 

We have, therefore, no doubt that the 
Government was fully competent to pass 
the order dated 15-1-64. which was impu- 
gned in W. P. No. 212 of 1964 and it 
cannot be quashed for the reason that the 
appellant bad filed a revirion petition be- 
fore it after the period of limitatloa 

14. We must also note that the leam^ 
4lh Government Pleader appeared for the 
State of Andhra Pradesh and the Secre- 
tary of the Regional Transport Authority, 
who are respondents 2 and 3 in the ap- 
peaL supported the appellant. 

15. For these reasons the order of 
Gopalakrishna Nalr, J. in W. P. No. 212 
of 64 is liable to be set aside. ■ According- 
ly the appeal Is allowed. The order in 
W. P. No. 212 of 64 is set aside and that 
of the Government dated 15-1-1964 to 
G. O. Ms. No. 67 is restored. The appe^ 
lant will have his costs from the first 
respondent. Advocates fee Rs. 100. 

Appeal allowed. 
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VENKATESAM AND VAIDYA, JJ. 

Maturi Umamaheswara Rao and others, 
Appellants v. Pendyala Venkatrayudu and 
others,, Respondents, 

Appeal No. 269 of 1963, D/- 1-7-1968. 

(A) Companies Act (1956), Section 10 
— Company Court has no exclusive 
jurisdiction in matters falling outside 
Companies Act such as suits on con- 
tracts or mortgage bonds executed by 
companies — (Civil P. C. (1908), Sec- 
tion 9.) 

On a plain reading of the provisions 
contained in Section 2 (11) and Section 10 
it_ is clear that the High Court or the 
District Court, where the jurisdiction had 
been transferred to it, is the Court hav- 
ing jurisdiction imder this Act, i. e., to 
deal with matters provided for by the 
Act, and it is not correct to say that the 
Company Court has exclusive jurisdic- 
tion in matters falling outside the Com- 
panies Act, e. g., suits on contracts or 
mortgage bonds executed by Companies. 
Where the suit on a mortgage executed 
by the company was filed by the plaintiff- 
mortgagee xmder Order 34, R. 1, C. P. C. 
in the Subordinate Judge’s Court: 
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charge for the recovery of money from 
the general assets is contingent, i. e., on 
the occurrence of some event a fixed sum 
of money becomes recoverable from the 
specific assets which are in existence at 
the time. When the contingency arises, 
the charge is crystallized and then becomes 
a fixed charge, 1904 AC 355, FoU. 

(Para 12) 

(C) Companies Act (1956), Section 125 
— Mortgage of property by company — 
Mortgage not registered imder section — 
Purchase of mortgaged property in exe- 
cution of money decree against Company 
— Suit by mortgagee for realisation of 
mortgage debt — Purchaser cannot con- 
tend that mortgage was nullity and not 
enforceable against him. 

The mortgaged property of a company 
was sold in execution of a money decree 
against the company and was purposed 
by D. The company subsequently went 
into liquidation and after the conclusion 
of the winding up proceedings its name also 
was struck off the register of Companies. 
In a suit filed by the mortgagee against 
D for recovery of the mortgage amount, 
D contended that as the mortgage was 
not registered imder Section 125, the 
mortgage was void and not enforceable 
again^ him. 


Held, that the suit could be entertain- 
ed by that Court. The contention that 
only the District Court had the jurisdic- 
tion to entertain the suit but not the 
Subordinate Judge’s Court, was without 
substance. (Para 10) 

(B) Companies Act (1956), Section 125 
— Specific charge and floating charge — 
Distinction between — (T. P. Act (1882), 
Section 100). 

A specific charge is one that without 
more fastens on ascertained or definite 
property capable of being ascertained and 
defined, whereas a floating charge . is 
ambulatory and shifting in its nature, 
hovering over and, so to speak, _ floating 
with the property which it is intended 
to affect, until some event occurs or 
some act is done which causes it to 
settle and fasten on the subject of the 
charge within its reach and grasp. When 
the charge is fixed, it aSects the title of 
the properly and transfer of interest 
takes place immediately and the com- 
pany can only deal with the prop^ty 
affected, subject to the charge. But 
when the charge is a floating one, the 
company may, in the ordinary course of 
business, deal with the property cover- 
ed by the charge mortgaging, se^g, 
disposing of it or using it up as the kua- 
ness requires, at any tiine before the 
char ge attaches. A liability in floating 
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Held, that the failure to have the 
mortgage registered imder Section 125 
did not in any way invalidate it as 
against the company when it was a going 
concern, and its ordy effect was that the 
security created by the mortgage was 
rendered void against the liquidator and 
the creditor in winding up proceedings. 
Even though the mortgage was not 
registered, a person claiming to have 
purchased the mortgaged property in 
execution of a money decree, could not 
contend that his purchase was free from 
the mortgage, nor was Section 125 a bar 
to the mortgagee enforcing his mortgage 
as against the transferee of the company. 
Hence, it was not open to D to con- 
tend that the mortgage was a nullity, or 
that the properties purchased by him 
were not subject to the rights of the 
mortgagee. AIR 1927 Rang 288 and AIR 
1963 Assam 56, FolL (Paras 13 and 14) 


(D) Limitation Act (1908), Article 132 
— Mortgage for term certain xvith 
default clause — Money does not be- 
:ome due within meaning of Article 132 
imtil both mortgagor’s right to redeem 
jnd mortgagee’s right to enforce his secu- 
rity has accrued — Mortgagor cannot 
take advantage of bis own defamt and 
:ontend that suit must be filed ynthin 
rears from default — Suit filed withm 
"ivelve years from date fixed for redemp- 
tion is in time — AIR 1932 PC 207, 
Foil CPara 25) 



226 A. P. iPrs. 1^3 Umamaheswara ▼. Venkatrayudu (Venkatesam J.) A. LB. 


Cases Referred; CliroDological Paras 
(1963) AIR 1963 Assam 56 (V 50) - 
ILR (1963) 15 Assam 257, Bhramar 
I.al V. Promode Ranjan 14 
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VENKATESAM. J.: This Is an appeal 
preferred by defendants 1 to 7 against the 
judgment and decree of the learned 
Subordinate Judge, Rajahmundry, in O. 
S. 0/61 on his file. 


2. The relevant facts may be stated 
as follows: Gopal Glass Works Ltd. a 
company registered under the Indian 
Companies Act of 1913 having its regis- 
tered office at Rajahmundry. borrowed 
Rs. 60.000/- from late P. S. B. V. K. 
Rangarao on 19-1-1948 and for Its due 
repayment, executed a mortgage-cum- 
debenture deed (Ex A9) dated 5-6-1948 
repay the same with Interest 
** 7*1/2% per annum on the terms and 
condition set out therein. The bond 
provided for the Issue of debentures, but 
eventually they were not Issued. Though 
Bome attempts were made to have the 
bond regirtered with the Registrar on the 
Jcmt fatock Companies under Section 109 
of that Act, the bond was also not regis- 
tered. 


..?/ plaintiffs’ case is that the plain- 
. tim who are fourteen In number, are 
the legal representatives of late Ranga- 
rao (hereinafter referred to as the mort- 
gagee) and they have agreed that by vir- 
tue of a registered partition deed, the 1st 
plaintiff alone became entitled to the 
money due under this deed and prayed 
for a decree in his favour and if that Is 
not possible, in favour of all the plain- 
tiffs. As per the terms of the bond, the 
Interest has to be paid every year and the 
principal shall be repayable on or before 
5-6*1954, and in default of payment of 
Interest in any year, the entire principal 
money as well as the interest accrued 
shall become immediately payable and 
secmity became enforceable after tbe 
expiry of 30 days from such due dat& 
The Company having committed default 
in payment of even the first year’s In- 
terest, (which was due by 5-6-1949) the 
entire principal and interest became pay- 
able by 5-7-1949. One Boda Venkataratnam 
obtained a decree against the Compare 


In O. S. 39/49 on the file of the District 
Munsifs Court. Rajahmundry which was 
transmitted to District Munsifs Court, 
Peddapuram for execution and In E. P. 
87/50, some of the smt mortgaged pro- 
perties were sold In auction on 26-7-1951 
and purchased by the 1st defendant for 
Rs. 3045/-. subject to the debt due under 
Ex. A9. The sale was confirmed on 1-9- 
1951 as evidenced by the sale certificate 
Ex. A25. The 1st defendant applied in 
E. A. 38/52 for delivery of the property 
purchased by him to one Palakurti Kam- 
eswararao on beh^ of Kotha Surya- 
narayana, on the ground that the said 
Kotha Suryanarayana agreed to purchase 
the properties from the 1st defendant for 
Rs. 3100/- imder the agreement dated 15- 
1-1952. On that application the Court 
passed an order that the property may 
De delivered to Falakurtl Kameswararao 
instead of the 1st defendant. The pro- 
perty was accordingly delivered to Kame- 
Bwararao on 17-1-1952 as per the delivery 
reedpt Ex. B3. 

It may be mentioned here, that on the 
date the sale took place, the Company 
was a going concern. Subsequently aJ 
the Company had sustained losses it wen] 
into voluntary liquidation by resolution oi 
the Directors dated 17-5-1958, end the 
resolution of the Extraordinary General 
body dated 10-6-58 (Ex. A-15). After the 
completion of the liquidation proceedings, 
tbe name oi the Company was also struck 
off by the Registrar of the Companiee 
and the Company ceas^ to exist After 
the death of the mortgagee, the plain- 
tiffs issued notices to the defendant No. 3 
demanding repayment of the mortgagt 
debt but he failed to do so, and hence 
they filed the present suit on 20-3-196L 

4. The suit was resisted by the 1st 
defendant as well as by defendants 2 to 
7, the legal representatives of Kotha 
Suryanarayana, on several groimda. The 
Irt defendant contended that the Subo^ 
dinate Judge’s Court, Rajahmundry had 
no jurisdiction to entertain the suit as 
per Section 10 of the Indian Companies 
Act, 1956 (hereinafter referred to as the 
Act). The debentures and debenture 
certificates not having been issued as per 
the mortgage de^, the mortgage itself Is 
void and unenforceable, and the mor^ 
gage deed as well as the debentures not 
having bem registered with the Reels* 
trar of Joint Stock Companies, the mort- 
gage became void and xmenforceable 
under Section 125. As the mortgage it- 
self was void, even though the properties 
^re sold subject to the mortgage, the 
1st defendant is not liable to discharge 
the same. The properties purchased by 
trie 1st defendant having been delivered 
through Court to Kameswararao, the 
remedy of the plaintiffs Is only to pro- 
ceed against Kotha Suryanarayana, vbo. 
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it was contended, was a bona fide pur- 
chaser for value without notice of the 
mortgage. The 1st defendant did not 
undertake to discharge the mortgage lia- 
bility. He did not sell any of the items 
of the machinery mortgaged under Ex. 
A-9 nor realised any substantial sums 
thereby and that he is not a trustee nor 
personally liable. He never gave any 
personal undertaking to discharge the 
mortgage debt. Some of the mortgaged 
properties Were subject to the first charge 
in favour of one Chauhan as stated in 
the deed itself. As the mortgage deed 
was not registered tmder the Companies 
Act the amovmt thereunder became im- 
mediately payable under the proviaons 
there, and the suit is barred by limita- 
tion. 

5. Defendants 2 to 7 were impleaded 
as parties to the suit on 16-2-1962 by an 
order on I. A. 789/61. They substantial- 
ly adopted the contentions of the 1st de- 
fendant and also raised the plea of limi- 
tation. It was averred that as per the 
terms of the mortgage deed executed on 
5-6-1948 both the principal and interest 
became due on the failure of payment of 
one year’s interest, and as the first year’s 
interest itself due on 5-6-1949 was not 
paid the siiit should have been filed 
within 12 years hereafter, i.e., 5-6-1961, 
birt inasmuch as they were impleaded on 
16-2-62, the smt as against them was time 
barred. 

6. On these contentions, the learned 
Subordinate Judge framed appropriate 
issues and he rejected all the material 
contentions of the defendants and pant- 
ed a preliminary mortgage decree direct- 
ing the defendants to pay on or before 
29-3-1963 or any extended date Rupees 
70,076-34 with interest at 5-1/2% per 
annum on 60, 000/- from the date of the 
decree. In default of such payment, he 
directed that the plaintiffs may apply for 
a final decree for sale of the mortgage 
property and on such application, the 
mortgage, property or sufficient part 
thereof shall be directed to be sold and 
the money realised by such sale shall be 
paid to the 1st plaintiff under this 
decree. The 1st plaintiff was also given 
the liberty to take such further proceed- 
ings as are open to him against the 1st 
defendant, if any part of^ the plamt 
schedule property did not exist. 

7. Aggrieved by this judgment and 
decree, this appeal was preferred by the 
defendants. 

8. Sri T. Raman, the learned counsel 
lor the appellants raised before us the 
following contentions: 

(1) The Subordinate Judge’s _ Court, 
Rajahmundry had no jmdsdiction to 
entertain the suit;- 


(2) The mortgage deed Ex. A-9 is void 
and unenforceable under Section 125 of 
the Companies Act and as such the suit 
is not maintainable: 

(3) Ko&a _ Siuyanarayana, the pre- 
decessor-in-title of defendants 2 to 7, was 
a bona fide purchaser for value without 
notice, and the properties purchased by 
him not subject to the mortgage debt; 

(4) The suit is barred by limitation. 
After hearing Sri Raman and the 
counsel for the respondents we posted 
the case for judgment today, giving leave 
to _Mr. Raman to cite any authorities 
which he wanted. To-day Sri K. B. 
Krishnamurthy, appears for Mr. Raman 
raises a few more contentions, viz., 

(i) Ext. A-9 had only created a 
floating charge but not a fixed charge, 
and therefore the only remedy of the 
plaintiffs was to sue for specific perform- 
ance of the contract Ex. A-9 for the issue 
of debentures: 

_ (ii) The Several clauses in Ex. A-9 pro- 
vided only for redemption of the deben- 
tures and for payment of the interest due 
thereunder but not for payment of in- 
terest or principal under the mortgage 
deed, and as the mortgage debt became 
immediately payable and the suit filed 
beyond 12 years from 5-6-1948 is barred 
by limitation. 

9. We shall now consider the validity 
of all these contentions. The first con- 
tention of the appellants is that it is only 
the District Coiirt, Rajahmundry that had 
the jurisdiction to entertain the suit, but 
not the Subordinate Judge’s Court. In 
order to appreciate this contention, it 
may be relevant to note that the suit was 
filed, as is evident from paragraph 14 of 
the plaint, to enforce the mortgage by 
sale of the mortgaged properties under 
Order 34 Rule 1 C. P. C. and for recovery 
of the suit amount Rs. 60,000/- with in- 
terest at 5-1/2% per anninn and costs by 
sale of the mortgaged properties or a 
sufficient part thereo£ The suit was fil- 
ed only against the 1st defendant pur- 
chaser of the suit properties, subject to 
the mortgage debt. By way of abimdant 
caution, defendants 2 to 7 were also im- 
pleaded as the 1st defendant contended 
that he sold the properties in favoiir of 
Kotha Suryanarayana, their _ predecessor- 
in-title. The relevant provisions of the 
Act, may now be referred to. 

10. Section 2 fll) defines 'Court’ to 
mean, with respect to any matter relat- 
ing to a Company, the Court having 
jurisdiction under this Act with respect 
to that matter in relation to that Com- 
pany, as provided in S. 10. Section 10 
lays down that the Court having jurisdic- 
tion tmder this Act shall be — (a) the 
High Court having jurisdiction in. rela- 
tion to the place at which the registered 
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office of the company concerned fa 
situate, except to the extent to which 
juris^ction has been conferred on any 
District Court under sub-section f2). On 
a plain reading of these provisions it is 
clear that the High Court or the District 
Court, where the jurisdiction had been 
transferred to it, is the Court having 
jurisdiction under this Act, ie„ to de^ 
v/ith matters provided for by the Act, 
and it is not correct to say that the Com- 
pany Court has exclusive jurisdiction in 
matters falling outside the Companies 
Act, e.g., suits on contracts or mortgage 
bonds executed by Companies. As al- 
ready stated, the present suit fa filed 
for recovery of the mortgage amount by 
sale of the mortgaged properties under 
Order 34 Rxale 1 C. P. G. and we fail to 
see how the Subordinate Judge’s Court 
at Rajahmiondry which is the Original 
Court with unlimited jurisdiction cannot 
entertain the suit. We accordingly reject 
this contention. 

IL The next argument fa that the 
mortgage deed Ex. A-9 is void and un- 
enforceable imder S. 125 of the Companies 
Act. Section 125, omitting unnecessary 
words, fa in the following terms: 

"Subject to the provisions of this part, 
every charge created on or after the 1st 
My of April, 1914, by a company end be- 
ing a charge to which this sectfan ap- 
plies shall, so far as any security on the 
company’s property or undertaking is 
conferred thereby, be void against the 
liquidator and any creditor of the com- 
pany, unless the prescribed particulars 
of the charge, together with the Instru- 
ment. if any. by which the charge fa 
created fa filed with the Registrar for 
registration In the manner required by 
this Act within twenty-one days after the 
date of its creation.” 

The Registrar is ^ven the power to reds- 
ter it in seven days thereafter. If he fa 
satisfied that there fa suffident cause for 
not filing the Instrument within the parti- 
cular period. Sub-section (2) lays down 
that 

"Nothing In gub-section (1) shalt preju- 
dice any contract or obligation for tte 
repayment of the money secured by the 
charge.” 

Sub-section f3) provides that 

•'When a charge becomes void under 
this Section, the money secured thereby 
shall immediately become payable.” 
According to sub-section (4), this section 
applies to the following charges 

(a) a charge for the purpose of secur- 
ing any issue of debentures; 

(b) e charge on uncalled share catntal 
of the company; 

(c) a charge on any Immovable pro- 
per^, wherever situate, or any intenst 
therein; 
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(d) a charge on any book debts of the 
company; 

(e) a charge, not being e pledge, on any 
movable property of the company; 

^ (f) a floating charge on the undertak- 
ing or any property of the company in- 
cluding stock-in-trade: 

(g) a charge on calls made but not 
paid; 

(b) a charge on a ship or any share In 
a ship; 

(i) a charge on goodwill, on a patent 
or a licence tmder a patent, on a trade 
mark, or on a copyright or a licence 
Under a copyright. 

Sub-section f81 provides the holding of 
debentures entitling the holder to a charge 
on immovable property shall not, for the 
purposes of this section, be deemed to be 
an interest in immovable property. Sec- 
tion 141 provides for rectification of regis- 
ter of charges on the ground of any mis- 
take having crept in, and Section 142. 
the penalties for non-compliance with 
these provisions. 

12. The distinclion between a specific 
charge and a Coating charge Is well set- 
tled in law and may be stated at the out- 
set A specific charge Is one that with- 
out more fastens on ascertained or defi- 
nite property capable of being ascertain- 

and defined, whereas a floating charge 
fa ambiilatory and shifting In Its nature, 
hovering over and, so to spea^ floating 
with the property which it is intended 
to effect, tmtil some event occurs or 
some act is done which causes it to settle 
and fasten on the subject of the charge 
within its reach and grasp. fPer Lord 
hlacnaghten in Illingworth v. Houldsworth 
1904 A. C, 355). Debentures may create a 
fixed or floating ch^georboth. When the 
charge fa fixed. It affects the title of the 
property and transfer of Interest takes 
place Immediately and the company can 
only deal with the property affected, 
subject to the charge. But when the 
charge fa a floating one, tte company 
n»ay. In the ordinary course of business, 
deal with the property covered by the 
jmarge mortgaging, selling, disposing of 
It or using it up as the business requires, 
at any time before the charge attaches. 
A liability in floating charge for the 
recovery of money from the general 
assets Is contingent, le., on the occurrence 
of some event a fixed sum of money 
becomes recoverable from the spe^c 
assets which are in erdstence at the time- 
W hen fi le contingency arises, the charge 
fa crystallized and then becomes a fixed 
jharge. In other words, a floating charge 
fa an agreement by which the creator of 
the charge stipulates that in the event of 
certain contingency an Interest in the 
property, which happens to be In his 
pcjssesslon at the time, sh^ be conveyed 
to the holder of that cha^e. 
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13. The scope of Section 125 (corres- 
ponding to section 109 of Companies Act, 
1913) is well settled by authorities. Its 
non-compliance only makes the security 
void, not against everybody but as against 
the liquidator and any creditor of the 
Company. It leaves the security to stand 
^ against the company while it is a go- 
ing concern, but does not make the secu- 
rity binding on the liquidator as succes- 
sor of the company. In Axmg Ban Zeya 
V. Chettiar ;Firm, AIR 1927 Rang. 288 the 
suit was filed for recovery of a sum of 
money as being due on a mortgage of the 
company mill and other propeidies. The 
mortgagors admitted the debt and the 
mortgage but pleaded that the mortga- 
gees were not entitled to a mortgage 
decree because tmder Section 109 of the 
Indian Companies Act of 1913, the secu- 
rity on the company’s property was void 
against the liquidator or any creditor of 
the company, since the prescribed parti- 
culars of the mortgage and a copy there- 
of were not filed with the registrar. That 
contention was rejected by the trial Court 
on the ground that there was no ques- 
tion in that case of any claim by a liqui- 
dator or any creditor of the company, 
and gave the respondents a mortgage 
decree. On appeal the same contention 
was repeated and a Bench of the Rangoon 
High Court rejected that contention 
summarily. An application for leave to 
the Privy Council was rejected by the 
Bench of that High Court quoting with 
approval the observations of the Master 
of the Rolls and Phillimore L. J. in In Re 
Monolithic Building Co., Tacon v. The 
Company, (1915) 1 Ch. 643, which cons- 
trued Section 93 of the corresponding 
provisions of the English Companies 
Consolidation Act of 1908. With regard 
to a deed which is not registered, the 
Master of the Rolls observed: 

"Of course the deed is not void to all 
intents and purposes. 'It is a perfectly 
good deed against the company as long 
as it is a going concern’,” 

Phillimore L, J. observed: 

"We have to construe section 93 of the 
Statute. It makes void a secmity; not 
the debt, not the cause of action, but the 
security and not as against every bony, 
'not as against the company while it is a 
going concern’.” (Italics (here in ‘ ) 

ours). 

These two cases are authority for the 
position that the failure to have the 
mortgage registered under Section 125 of 
the Act does not in any way inv^date 
it as against the company when it is a 
going concern, and its only effect is that 
the security created by the mortgage is 
rendered void against the liquidator _ and 
the creditor in winding up proceedings, 
lln the instant case, as already noticed. 


even before the Company went into liqui- 
dation the mortgaged property was sold 
in execution of a money decree against 
the company and the property was pur- 
chased by the 1st defendant, subject to 
the mortgage. We also noticed that the 
company subsequently, not only went in- 
to liquidation but after the conclusion of 
winding up proceedings its name was 
struck off the register of Companies. 

14. The next case where the facts are 
similar is a decision of a Bench of the 
Assam High Court in Bhramar Lai v. 
Promode Ranjan, AIR 1963 Assam 56. In 
that case a company executed a mortgage 
in respect of its properties but it was not 
registered with the registrar of compa- 
nies. Pursuant to the mortgage, the 
mortgagee was also put in possession of 
the property. The mortgaged property 
was subsequently brought to sale and 
purchased by a third party, who contend- 
ed that the possession of the mortgagee 
was illegal and was that of a trespasser, 
because the mortgage not having been 
registered, it was void. On a review of 
the case law by Mehrotra, C. J. and C. S. 
Nayudu J. rejected this contention. The 
position was summed up by the learned 
Chief Justice thus: 

"To our mind on the plain reading of 
S, 109 it cannot be said that the failure 
to register the mortgage renders the 
mortgage invalid and a nullity. The effect 
of the section is that if the mortgage is 
not registered, the liquidator is not to 
take notice of it as a mortgage. The debt 
will survive and it will be treated on a 
par with other debts. The property 
which is the subject-matter of the secu- 
rity will be available as the assets of the 
company to the liquidator for payment to 
the creditors. The creditors in liquida- 
tion will not be affected by the mortgage. 
This section does not take away the right 
of the company to deal with its property 
If the company can validly deal with its 
property, any transfer made by the com- 
pany will be binding on the company. 'If 
the company mortgages certain property, 
any person who subsequently purchases 
the property from the company will take 
it subject to the mortgage and Section 109 
is no bar to the mortgagee enforcing his 
mortgage as against the transferee of the 
company simply because it has not been 
registered imder Section 109.” 

In the present case there is no evidence 
to show that the company has gone to 
Liquidation. It is not the liquidator who 
in the course of the liquidation proceed- 
ing is contending that the mortgage is 
not binding on him. It is the creditor 
of the company who in execution of his 
decree has purchased the property and is 
contending that his purchase is free from 
the mortgage. Section 109 does not war- 
rant such an interpretation. 
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The question oi the liquidator’s av<dd- 
Ing it would only arise II the Company 
has gone into liquidation. So far as the 
cr^itor is concerned, the right to avoid 
would also arise In liquidation. The pur- 
pose ol Se^on 109 in calling upon a 
company to register the charge or mort- 
gage is for the benefit of the liquidator 
and the creditors in llqiiidation. 'A creditor 
who has no interest in the property can- 
not put any restraint on the powers of 
the company to mortgage Its proper^.’ 
Neither the language of section 109 nor 
the purpose behind it can justify such an 
interpretation. In effect the contention 
of the plaintiff is that from the date of 
the auction purchase he became the 
owner of the property free from encum- 
brance. The possession of the mortgagee 
or his lessee became illegal. What he pur- 
chased was the property and not only the 
right of redemption." (Italics (here in 
' ’) ours.) The learned Chief Jus- 

tice extracted the observations of Phil- 
Umore. L. J. ^ the case already 
cited, and followed the decision of 
the Hangoon High Court in AIB 
1927 Rang. 288. This case is an autho- 
rity for the position that even though 
the mortgage la not registered under the 
Companies Act, e person claiming to have 
purchased the mortgaged property in 
execution of a money decree, cannot con- 
tend that 1^ p^lrchase is free from the 
mortgage, nor is Section 109 a bar to the 
mortgagee enforcing his mortgage as 
against the transferee of the company. 
We foUow this decision and hold that in 
the case before us. the mortgaged pro- 
perty having been purchased by the 1st 
defendant subject to the mortgage, it is 
not open to Wm to contend that the mort- 
gage is a nullity, or that the properties 
purchased by him are not subject to the 
rights of the mortgagee. In this view, 
this contention also h^ to be rejected. 

15. One ol the contentions raised 
before us by Mr. K. B. Krishnamurthy 
Is that the remedy of the plaintiffs Is only 
to ask for specific performance of the 
contract embodied In Ex. A-9 for the 
Issue of debentures vnthin the prescrib- 
ed period, but not to sue for sale of the 
mortgage properties. Though this con- 
tention was not raised In the lower Court, 
since it goes to the root of the matter, 
we shall decide that question al». T her e 
Is no substance In the contention, as we 
have held that the right to obt^ deb^ 
tures is not the only right confer red on 
the plaintiff, In our judgment, Ex A-9 
created both a specific as well as a float- 
ing charge, and the right to obtain de- 
benttmes. and the mere fact that the 
debentui^ were not Issued, would not 
take away the rights otherwise conferr- 
ed on the mortgagee. 
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IG. We shall now consider the plea of 
limitation. In doing so, it may be help- 
ful to dispose of this contention in rela- 
tion to defendants 2 to 7 first. As already 
stated, their plea was that they were 
impleaded as defendants on 16-2-1962. 
According to Ex A-9 both the principal 
and interest become due on the date of 
the default in paying the Orst year's In- 
terest on 5-6-49, and the suit should have 
been filed against them within 12 
years L e., on or before 5-6-61, and since 
they have been impleaded on 16-2-62, the 
suit Is barred by limitation. This conten- 
tion Is on the assumption that defendants 
2 to 7 were the purchasers of a portion of 
the mortgage property. The trial Judge 
found Issue No. 3 viz,, "whether the sale 
to Kotlia Suryanarayana by defendant 
Is true”, In the negative and held 
that by the date the suit was filed or even 
now the legal title continued to 
remain In the name of the first defen- 
dant, and If the suit was in time agab^ 
the first defendant, it would also be 
within time against defendants 2 to 7. 

The question Incidentally for considera- 
tion is, whether there was a valid s^e 
by the 1st defendant la favour of Kotha 
Suryanarayana. There are a number of 
drcumstances which lead to an irresls^ 
ble conclusion to the contrary. The first 
and foremost circumstance 6 that the 
property In question consists of lan^ 
buildings and also machinery, embeddra 
In earth which constitute immovable 
property, and any title therein can only 
be Conveyed by means of a registered 
Instrument. Admittedly there was no 
registered sale-deed. The 1st defendant 
only stated that there was an agreement 
entered into between him and Surya- 
narayana for the sale of the propo:^ 

f mrehased by him , but an agreement by 
tself would not convey any title. From 
the evidence of D. W. 1. Kotha 
Venkataratnam, son of SuryanarayaiA 
(3nl defendant), it Is evident toat tbe^ 
family had no property except a small 
Kirana shop in Pithapuram, which they 
were running till one year after the 
death of Suryanarayana. It Is unimariU' 
able that Suryanarayana, would in those 
circumstances have venturi to purchase 
the suit properties subject to the di|- 
diarge of the mortgage debt. The evi- 
dence ol D. W. 1 reveals that be was 
absolutely ignorant of any details of tba 
property, which wotald not have been 
the case, if his father was the purchase 
It Is also an admitted fact that the Irt 
defendant and Suryanarayana married 
the daughters of sisters. It Is therefore, 
dear that the 1st defendant hit upon 
the Idea of creating, If possible, a sem- 
blance of title In Suryanarayana in order 
to evade the discharge of the mortgage 
lial^ty. 
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For all these reasons, we agree with 
the learned Subordinate Judge that there 
was no sale in favour of Kotha Surya- 
narayana ■ and the device of making 
Kameswara Hao, take delivery of the 
property on behalf of Suryanarayana on 
the ground that he agre^ to purchase 
the properties, was only a vain attempt 
to evade the mortgage liability. We have 
no doubt that the legal title as well as 
possession _ of the smt property always 
remained in the 1st defendant, and even 
if any of the defendants 2 to 7 are in 
possession of the mortgage property, it 
is only on behalf of the 1st defendant. It 
therefore, follows that the plea of limita- 
tion has to be considered only from the 
standpoint of the 1st defendant. 

17. In the written statement of the 
1st defendant, he pleaded that inasmuch 
as Ex. A-9 was not reg^ered imder Sec- 
tion 125 of the Companies Act, it became 
void and the money secured became im- 
mediately payable. But as already stated 
the contention of Sri EL B. Krishna 
Murthi, now is different, viz., that there 
is no clause in Ex, A-9 creating a fixed 
charge and all the clauses only provide 
for a floating- charge. His further con- 
tention is that none of the clauses con- 
templated the payment of interest or the 
principal advanced imder Ex. A-9, apart 
from the redemption of the debentures. 
For appreciating this contention, it is 
necessary to construe the several terms 
of A-9. Before doing so. it may be 
as well to state briefly what preceded 
the execution of Ex A-9. By a resolution 
dated 2-] 2-47 (Ex. A-1) the company had 
first authorised the Managing Agents to 
raise a loan to the extent of Rs. 50,000/- 
on the first charge of the assets of the 
company and then on 12-1-48 (Ex. A-4) 
there was another resolution whereby it 
resolved that Bangarao, should advance 
Rs. 60,000/- as against Rs. 50,000/- pre- 
■viously resolved to be borrowed, and that 
should carry interest 7V2% per annum 
and that debentures that may be sanc- 
tioned at the ensuing General Body meet- 
ing be allotted in full to the value of 
the loan and that in failiu-e of the is^e 
of such debentmres, the Directors shall 
create a first charge on the assets of 
the company by a registered mortgage 
deed. 

Thereafter there was an agreement 
entered into between the company and 
Rangarao (Ex. 9-Al on 19-1-48, by which 
the company requested him to grant a 
loan of Rs. 60,000/- for the working 
capital of the company, and that the 
Directors would summon a special Gene- 
ral Body meeting authorising the issue 
of debentures of that value to be allotted 
to the creditor or his nominee and that 
the debentures will carry interest of 7i% 
per annum, and that they will have the 
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first charge on all the assets of the 
compmy viz., land, buildings, plant and 
machinery, manufactured goods, stock in 
trade, raw materials, debts owing to the 
company, and bank balances. It also 
provided that if within one month from 
that .•i^te the necessary resolution 
authorising the issue of debentures 
was not forthcoming, the company 
agreed to give a registered mortgage deed 
covering all immovable properties of the 
company to the creditor: Pursuant to 
that agreement, Rangarao paid Rupees 
60,000/- by a cheque dated 19-1-48. 
Thereafter a special General Body reso- 
lution was passed authorising the Direc- 
tors to borrow not exceeding Rs. 60,000/- 
at 7V2% per annum and to issue deben- 
tores of the denomination of Rs. 100/- 
each. The Board of Directors passed a 
resolution on 17-2-48 stating that as no 
application having been received from 
any share-holder for debentmres in res- 
ponse to the notice dated 7-2-48, the 
managing Agents were authorised to 
allot and issue all the debentures of the 
value of Rs. 60,000/- to Rangarao or his 
nominees, 

18. Pursuant to these resolutions. 
Ex. A-9 was executed on 5-6-48. This 
document is styled a debentore deed and 
executed by the company in favour of 
Rangarao who was described as the 
mortgagee. It acknowledges the receipt 
of the sum of Rs. 60,000/- from the mort- 
gagee and recites that it is executed to 
secure the repayment of the principal 
monies and the payment of interest there- 
on for the time being accrued and pay- 
able in the manner appearing therein, 
and that the mortgagee had consented 
to the terms therein. Ex. A-9 states that 
'Debenture Holder’ means the said mort- 
gagee Sri Rangarao, his heirs or his legal 
representatives or administrators for the 
time being. The important recital is 
that the company granted and assigned 
the mortgagee as security for the deben- 
tures all and singular the lands premises 
described in the first schedule annexed 
thereto, with aU buildings annexed to or 
erected lliereon or on some parts there- 
of and all trees, fences, hedges, ditches, 
ways, sewers, drains, water-courses, 
liberties, privileges etc., and to the secu- 
rity of the mortgagee for the pmpose 
therein mentioned and concerning the 
same. Tlie Company also assigned as 
security to the mortgagee the machinery, 
plant, engines, boilers, mill etc., set out 
in the second schedule which now are or 
shall from time to time during the 
continuance of this security be m or 
upon or about the premises to hold the 
same premises imto to mortgagee as 
security. 

It also recites that there v/as a first 
charge in favoim of one H. y. Chauhan, 
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In respect of some of the 
dyiiaiRos, air compressors etc., pMnUonw 
In the 3rd schedule and that the 
mortgagee will have only the rights m 
a second mortgagee in respect of the 
same. Clause IX of the deed provides 
that the principal monies and Interert 
payable in respect of the debentures shall 
be a fimt mortgage charge on the ite- 
mises and plant and macWnery and also 
fimt charge on the properties detailed 
under schedules 1 and 2 and shall be a 
second mortgage charge ranking next to 
the first charge in respect ol the pro- 
perty in the third schedule. The rele- 
vant portion in Clause X may be us^uUy 
extracted. 

"The principal money as well as the 
Interest accrued and payable upto date 
shall Immediately became payable and the 
security hereby constituted shall after 
the expiry of 30 days of grace from 
such due date become enforceable, 

(a) If the company makes default In 
the payment of interest on the stipulated 
date In any year; 

(b) If the company makes default In 
the payment of the principal amount at 
the time stipulated therein. 

(c) If a distress or executiaO Is levied 
upon any part of the mortgage premises 
or if a Receiver of the ^mpaoy's unden- 
takings or property or any part thereof 
is appointed by any Court and such dls- 
fress or execution is not satisfied or such 
Receiver is not discharged within fifteen 
days from the date of the levy or the 
appointment of the Receiver aS the case 
may be: 

Id) If the company corraniis a breach 
of any of the presents or provisions here- 
in contained and on its part to he observ- 
ed and performed; 

XX XX XX XX 

19. Clause XI then provides, that 
when so soon as the princiP^ money 
secured shall have become ijnsnediately 
irayable, the registered holder was en- 
titled to appoint a Receiver of the pre- 
mises charged and such receiver shall 
conform to all lawful direction^ given to 
him by the mortgagee and the mortgagee 
may in writing under Ws hand, remove 
any Receiver and appoint another. 
Clause XIV recites that the debentures 
shall be redeemed in accordance wiUi the 
contingency mentioned therein, Inter niia , 
that (a) the company will on the 5th 
day of June, 1954 or on such earlier day 
as the prindpal money hereby secured 
becomes payable in accordance with the 
conditions therein mentioned, pay the 
registered debenture-holder hereof for 
the time being the full and entire sum 
of Rs. 60, 000/*. It also provides that 
the company will during the continuance 
of this security pay such registered 
holder interest on the said principal sum 


of Rs. 60,000/- or such less amount as 
la unpaid at the rate of Rs. 7V» per cent 
per annum subject to deduction of 
Income-tax by annual payments on the 
5th day of June in every year. 

20. To this document, were attached 
three schedules as already referred to: 
The first schedule consists of land, site 
factory office, buildings etc., the second 
and third schedules described the machi- 
nery, It is needless to point out that 
the machinery described In schedules 2 
and 3 were those in existence on the 
date of the mortgage, and were embedd- 
ed to or attached to the earth and 
therefore, formed part of the factory 
Itself, and Immovable property along with 
the site and buildtogs, Clause IX of 
l£x A-0 already referred to, created a 
first diarge lor the repayment of 
Rs. 60,000/- advanced by the mortgagee 
on the properties described to schedules 
D. and 2 and a second charge on the pr^ 
perty desc^bed to schedule No. 3. In addi- 
tion to the said first charge the document 
also created a charge on the items men- 
tioned In Clauses III to V and a floati^ 
riiarge on the machinery which may be 
brought to future on the preirdses, its 
uncalled capital, its goodvrill, and under- 
taking, the monies now standing w 
hereafter carried to the reserve fund, 
depredation fund eta There can there- 
fore, be little doubt that to addition to 
creating a specific ^rge on the existiitf 
Immovable properties, Ex A-9 also creat- 
ed a floating charge. This is also mad® 
clear in Clause V which says that the 
charge created by way of floating charge. 
Is to addition to the specific charge. 

21. Sri Krishnamurthl, the learnt 
counsel relying upon some clauses of the 
deed, dealing with the Issue of deben- 
tures and the other ancillary matters 
contends that Ex A-9 only created a 
floating charge for the debentures intend- 
ed to be Issued and that the debentures 
could be redeemed only as per the clans®® 
mentioned thereto, and that a specific 
charge was not created by it, though the 
counsel concedes that a specific charge m 
addition to a floating charge can also b® 
created, 

22. Having referred to the several 
clauses of Ex A-g extracted above, we 
have no doubt to our mind that a floatog 
charge was created to addition to tw 
specific charge on the properties descn> 
ed in the schedules. It follows that the 
rights which the mortgagee may have to 
respect of the specific charge would not 
be destroyed or impaired ty reason oI 
additional rights intended to be confer- 
red as the holder of the floating charga 
We therefore, agree with the learned 
Subordinate Judge that this action tor 
the sale of the properties which were spea- 
lically charged under Ex A-9 would lie 
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even though a floating charge was also 
created under Ex. A-9. 

23. next argument ofSriKrishna- 
murthi is that granting for the sake of 
argument that a specific charge was also 
created, there is no period of redemption 
provided therefor in Ex. A-9, and the 
suit for enforcement of the charge, should 
have filed within 12 years thereof L e., on 
or before 5-6-1960 and the present suit 
filed in 20-3-61, is barred by limitation. 
We are unable to accept this contention, 
■for the following reasons. As already 
noticed, the mortgagee is the person to 
whom all the 600 debentures were intend- 
ed to be allotted, but in fact never allot- 
ted. The rights as a debenture holder 
as well as mortgagee, were all vested 
only in Rangarao, and it is for ' that 
reason that the phrase 'mortgagee’ and 
registered holder of the debentures were 
used as interchangeable terms. The un- 
disputed fact is that the entire sum of 
Es. 60,000/- was advanced by Rangarao 
to the company, and a fixed charge, apart 
from the floating charge, was created as 
seciu-ity for the discharge of that mort- 
gage debt. 

It is against this background that we 
have to construe the clauses in Ex. A-9 in 
this context. Clause X already referred 
to provides that the principal money as 
well as the interest accrued and payable 
upto date shall immediately become pay- 
able and the security hereby constituted 
shall after the expiry of 30 days of 
grace from such due date becomes en- 
forceable, if the company makes default 
in the payment of interest on the stipu- 
lated date in any year. In order to as- 
certain tile stipulated date, reference has 
to be made to Clause XIV (b) which 
provides that the company _ will during 
the continuance of this security pay such 
registered holder interest' on the said 
principal sum of Es. 60,000/- or such less 
amount as is unpaid at the rate of 74 
per . cent per annum on the 5th day of 
June in every year. According to these 
two dauses, the first year’s interest 
became payable on 5tii June 1949 and 
admittedly that was not paid. The com- 
pany had 30 days of grace and hence the 
right to enforce the security for the 
realisation of interest and prlncipm 
accrued on 5th July, 1949, and suit 
could be filed on or before 5th June, 
1961. 

24. The present suit having been filed 
on 20-3-61 v/e have no hesitation in 
holding that it is filed within time, 
another view also we must find that_ the 
suit is within time. Clause X (c) provides, 
that 'if a distress or execution is lewed 
upon any part of the mortgaged premises 
or if a receiver of the company’s imder- 
takings of property or any p^ thereof 
is appointed by any Court and such dis- 


tress or execution is not satisfied or 
such receiver is not discharged within 
fifteen days from the date of the levy or 
the appointment of the receiver as the 
case may be, the principal and interest 
became payable. In this case admittedly 
Venkataratnam filed E. P. 87/50 which 
resulted not only in execution but also a 
sale on 26-7-51 in favour of the 1st defen- 
dant. The Execution Petition was filed 
some time in 1950 and even assuming 
that it was filed on 2nd January, 1950 
and was ordered the very day, a suit for 
enforcing the mortgage securily could he 
filed within 12 years thereafter, i. e., on 
or before 2nd January, 1962. 

25. There is yet another reason for. 
holding that the suit is within time. 
It is no doubt true that the first year’s 
interest due on 5-6-49 itself was not paid, 
and the mortgagor could not take ad- 
vantage of its own default. The mort- 
gage money does not become due within 
the meaning of Article 132 until both the 
mortgagor’s right to redeem and the 
mortgagee’s right to enforce his security 
have accrued. As laid down-by the Privy 
Council in Lasa Din v. Mt. Gulah 
Kimwar, AIR 1932 PC 207, the clauses 
w^hich empower the mortgagee to enforce 
security for non-payment of interest of 
any particular year, would not entitle the 
mortgagor to rely upon Article 132 and 
contend that the mortgagor is bound to 
file the suit within 12 years from the 
date he committed default in paying 
interest. At page 211, Sir George 
Lowndes speaking on behalf of the Judi- 
cial Committee observed thus: — 


"There can be no doubt that as pointed 
out by Lord Blanesburgh a proviso of 
this nature is inserted in a mortgage 
deed "exclusively for the benefit of the 
mortgagees’’ and that it purports to give 
them an option either to enforce the^ 
security at once, or, if the security is 
ample to stand hy their investment for 
the full term of the mortgage. 'If_ on the 
default of the mortgagor — in other 
words, by the breach of his contrart — • 
the mortgage money becomes immediate- 
ly "due” it is clear that the intention of 
the parties is defeated and what was 
agreed to by them as an option in the 
mortgagees is in efitect converted into 
an option in the mortgagor. For if the 
latter after the deed has been duly exe- 
cuted and registered finds that he can 
make a better bargain elsewhere, he has 
only to break Ms contract by refu^ng to 
pay the interest and "eo instmti . as 
Lord Blanesburgh says, he is entitled to 
redeem. If the principal money is due 
and the stipulated term has gone out of 
the contract it follows in their Lordships 
opinion that the mortgagor can claim to 
repay it, as was recognized 1^ Wapr 
•Rggnn , J., in Ms judgment m the Chiei 
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Court. Their Lordships think that this 
is an imposmble result. They are not 
prepared to hold that the mortgaRor 
could in this way take advantage of his 
own default. They do not think that upon 
such default he would have the right to 
redeem and in their opinion the mortgage 
money does not 'become due’ within the 
meaning of Article 132. Limitation Act, 
until both the mortgagor’s right to re- 
deem and the mortgagee's right to en» 
force his security have accrued. This 
woxild of course, also be the position if 
the mortgagee exercised the option 
reserved to him”. 

Since we have already held that the 
registered holder of debentures means 
the mortgagee, the aforesaid clauses in 
Ex. A-9 are to be understood as gi\dng an 
option to the mortgagee to enforce secu- 
rity in default of payment of the first 
year’s interest, or wait till the period of 
redemption. L e., 5-6-54, prorided for in 
the document A contrary construction is 
not only warranted by the terms of the 
deed, but would result in manifest in- 
justice as pointed by the Privy CoundL 
Once it is held that the date for redemp- 
tion is 5-6-54, the mortgagee could file 
his suit at any time on or before 5-6'66. 
In this view also the suit Is not barred 
by limitation against 1st defend!^!. 

26. Sri Krishnamurthl, the learned 
counsel drew our attention to the several 
clauses in Ex. A-9 dealing with the rights 
of the debenture holder and contend^ 
that what all was provided by A-9, was 
only redemption of the debentures but 
not redemption of the mortgage securi^ 
on the dxed charge. His argument as 
already stated was that the only effect 
of Ex. A-9 was to create debentures with 
floating charge, and that all the other 
clau.ses have to be read as relating to 
debentures. But as already stated, we 
are unable to accept that contention 
espedallv in view of Clause V that the 
additional securities are created in addi- 
tion to the specific mortgage premises 
which means that the premises mention- 
ed in schedules 1 to 3 were specifically 
mortgaged. For all these reasons, this 
contention has to be rejected. 

27. Before we conclude we must 
advert to the submission of Sri Krishna- 
raurthi, that Clause 5 of the decree of 
the trial Court is not correctly worded. 
What all was meant by that clause was 
that the first plaintiff was at liberty to 
lake such further proceedings as are 
open to him against the 1st defendant if 
any part of the plaint schedule property 
pju'chased by him was not existing. We 
are making it clear that there can be no 
question of any such steps being taken 
by the plaintiff in respect of the property 
not purtdiased by the 1st defendant. 


28. In the result all the contentions 
fail and the appeal is hereby dismissed 
with costa 

k. Appeal dismissed. 
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SHARFUDDIN AHMED AND A D. 

V. REDDY. JJ. 

In re V, S. Metha and others. Petf- 
lionera 

Criminal Revn. Cases Noa 312, 313, 333 
to 335 of 1968 and Criminal Revn, Petns. 
Nos. 270, 271. 291 to 293 of 1968. D/. 6-9- 
1968, from order of Chief City Magistrate 
City Criminal Court, Hyderabad, in 
Criminal R. C. Nos. 27. 28 to 31 of 1968. 

(A) Factories Act (1948), Section 106 — 
Period of three months — It means 
pcric^ of three calendar months “ 
General Claoses Act (1897), Section 3 (3^. 

(Para a) 

(B) Factories Act (1948), Section 106 — 
*Wjlhin three months of the date “ 
means within three calendar monthsafter 
the commission of offence came to toow- 
ledge of the Inspector — - GeneralCIansM 
Act (1897). Section 9 (1). (Para 8) 
Cases Referred: Ctoonological ParM 
(1961) AIR 1961 All 161 (V 48) - 

1961 ID Cri LJ 338. Sita Ram 
V. State * 

(1951) AIR 1951 Cal 316 (V 38) - 
54 Cal WN 926, Sashi Kumar v. 

Mrs. D. J. Hill » 

(1938) AIR 1938 Bom 447 (V 25) - 
ILR (1938) Bom 734, Ramchandra 
Govind v. Laxman Savleram ® 

(1935) AIR 1935 Lah 391 (V 22) - 
38 Pun LR 124, Piiran Chand v. 
Mohd. Din ® 

(1906) ILR 29 Mad 75. Varna Dava 
Desikar v, Murugesa Mudali * 

Ramchandra Rao. (in Cri, R. C. 

312 and 313 of 1968) and Monohar 
Pershad Mathur (in Cii B. C. Nos. 333tt 
335 of 1968). for Petitioners; PubHc 
secutor on behalf of the State in all tne 
Petitions. 

A. D. V. REDDY, J.:— The pohit Jhf* 
arises for consideration In these re^oM 
Is what exactly is the period of liroita* 
tion prescribed in S. 106 of the Factones 
Act for launching of prosecutions lo* 
offences under the Act. 

2. In all these cases, the 
through the Assistant Inspector of fa^ 
tones, had filed complaints in Criim- 
nal Courts for breach of certain provi- 
sions of the Act punishable tmder Sec- 
tion 92 of the said Act, Section 106 « 
tlie Factories Act reads as follows:-- 
"No Court shall take cognizance of aw 
offence punishable imder this Act unie« 

KL/LM/F548/68/RSK/D 
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complaint thereof is made ■within 'three 
montfe of 'the date on which the alleged 
commission of the offence came to ■the 
knowledge of an Inspecton 

Pro'vided that where ■the offence 
consists of disobeying a •written order 
made by an Inspector, complaint ■thereof 
may be made within six months of the 
date on wliich the offence is alleged to 
have been committed”, 

3. In so far as the knowledge of the 
Inspector is concerned it is contended 
■that in the first two of the revisions L e.. 
Nos. 312 and 313 of 68, the Inspector had 
visited ■the factory on 29-8-66 and the 
complaint was lodged on 29-11-66 and in 
the three other cases Cr. R. Cs. 333, 334 
and 335 of 1968, he "visited "the factory on 
21-8-66 and "the complaint was lodged on 
21-11-66. It has been contended that 
the prosecution is beyond time. Both 
the lower Courts have held against this 
contention. Hence these re'visions. 

4, The real question relates to the 
Jnterpretalion of the words "within 3 
months of the date on which the alleged 
commission of the offence came to the 
knowledge of an Inspector”. What has to 
be seen is whether the complaints had 
been laid ■within a period of three months 
from the date of knowledge. It is first 
contended that the word 'month’ means a 
month of 30 days and therefore the 
complaint should be filed "within 90 days 
from "fee date of knowledge. For this 
reliance is placed on Varna Dava Desikar 
V. Murugesa Mudali, (1906) ILR 29 Mad 
75, wherein it was held that in a suit 
■under Section 40 of the Madras Rent 
Recovery Act, of 1865, the period^ of 
limitation of 'one month’ prescribed 
should be construed as meaning 30 days. 
If that interpretation is to be adopted, 
"these proceedings should have been taken 
■within. 90 days from the date of know- 
ledge and in every one of "these cases, 
the complaint admittedly had been 
filed beyond "time. But in Sashi Krunar 
V, Mrs. D. J, HiU, AIR 1951 Cal 316 it 
was held that the word 'month’ in its 
ordinary acceptance, means a 'calendar 
month’ and not a 'lunar month’ except 
where in a particular place or busine^ 
or "trade the word 'month’ has acquired 
a secondary meaning. In the above 
decisions, the pro"visions of the Generm 
Clauses Act of 1897 had not been cons^ 
dered. Section 3 of the said Act, whi(i 
defines certain 'terms, says ■that in all 

■ Central Acts and Regula'tions made after 
the commencement of this Act fon the 
principles of this Act) unless there is 
anything repugnant in the subject or con- 
text, the definitions given thereunder 
would apply. Section 3 sub-clause (35) 
defines 'month’ as; 

" 'month’ shall mean a_ month re<*on-’ 
ed according to the British calendar • 
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5. It therefore, follows that three 
months referred to in Section 106 of the 
Factories Act, which is a Central Act, 
means three calendar months and not 90 
days calculated at the rate of 30 days 
per^ month. The Factories Act which had 
defined 'day’ 'week’ and 'year’ had un- 
fortunately not defined the term 'month’, 
though in several of the pro"visions. in- 
cluding the important pro^visions relat- 
ing to limitation, the word 'month’ has 
come to be used. This necessitates hav- 
ing resort to the pro"visions of the Gene- 
ral Clauses Act and as Section 3 (35) 
defines, 'month’ as a calendar month, the 
term three months in Section 106 of the 
Factories Act would only mean a period 
of three calendar months. 

6. The next contention is that the pro- 
secutions will be "within three calendar 
months only if the day of inspection has 
to be excluded from the calculation (as 
that is the date of knowledge) but if it 
is included in the calculation, all the 
prosecutions would be barred by one day. 
Under Section 12 (1) of the Limitation 
Act of 1908 in computing the period of 
limitation prescribed for any stiit, appeal 
or application, the day from which such 
period is to be reckoned shall be exclud- 
ed, The first limb of Section 29 (2) reads 
as follows: 

"Where any special or local law pres- 
cribes for any suit, appeal or applica- 
tion a period of limitation different from 
the period prescribed therefor by the 
First Schedule the pro'visions of Sec- 
tion 3 shall apply, as if such period is 
"the period of limitation ” 

hi Sita Ram v. State, AIR 1961 All 151, 
it is pointed out that a complaint refer- 
red to in Section 106 is an application 
■within the meaning of Section 29 (2), 
Limitation Act, that since the Limitation 
Act prescribes no period of limitation for 
a complaint imder Section 106, Factories 
■Act, "the period prescribed by Section 106 
murt be held to be different and the first 
limb of sub-section (2) of Section 29, 
Limitation Act would apply, and Sec- 
tion 12, Limitation Act, would therefore, 
apply because it has not been expressly 
excluded by the Factories Act, and there- 
fore, the day of the knowledge should be 
excluded. It was further held that even 
in case that Section 29 (2) and Sec. 12 of 
the Limitation Act did not apply, under 
the common law the date on which the 
offence came to the notice of the Inspector 
must be excluded when computing the 
period of three months, that 'within three 
months’ means "within the whole course of 
three months L e„ before the end of the 
last day of three months and that any- 
thing that is done on the last day of 
the three months is 'within three months’. 
In Puran Chand v, Mohd. Din, AIR 1935 
Lah 291, it was held that the words in 
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e decree 'within three months from today* 
should be reckoned as excluding the date 
of the passing of the decree. In Rama 
Chandra Govind v. laxman Savleram, 
AIR 1933 Bom 447, it was held that the 
direction to deposit a certain sum In exe- 
cution of a decree within 15 days from 
a certain date, should be taken to 
exclude that date. 

7. Section 9 (1) of the General Clauses 
Act provides that if in any Central Act or 
Regulation made after the commence- 
racnt of this Act, it shall be sufRdent, for 
the purpose of excluding the first in a 
series of days or any other period of 
time, to use the word ‘from’, and for the 
purpose of Including the last in a series 
of days or any other period of time: to 
the word ‘to’. But in Section 106 of 
the Factories Act, the word ‘from’ has 
not bera used. It is not stated that the 
complaint thereof Is to be made within 
three months from the date on which the 
commissicm of the offence came to the 
knowledge of the Inspector, 'Ijut within 
three months of the date”. In Stroud’s 
Judicial Dictionary at page 1964 it is 
stated that 'of is sometimes the eqtd* 
valent of after, e. g.. the word ”21 days 
of the execution’ means '21 days afteg 
the execution’. 

8. We therefore, find that the term 
•within three months of the date’ in Sec* 
tion 106 of the Factories Act means Vith- 
In three calendar months after the com- 
mission of the offence came to the know- 
ledge of the Inspector*. This interpreta* 
tlon based on common law as well as on 
the provisions of the Limitation Act and 
the provisions of the General Clauses Act 
results in the exclusion of the day of 
the knowledge. Le., the date of inspec- 
tion and the "three months” being cal- 
culated as three calendar months. In 
this view aU the prosecutions are within 
time. 

9. These revirions are therefore, dls- 
znlssed. 

Revirions disnissed. 
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(V 57 C 36) 

CHINNAPPA REDDY. J. 

P. Dhaimiah and others. Petitioners w 
The Chief Engineer, Panchayat HaJ., 
Govt of A. P. Hyderabad and others. 
P.espondents. 

Writ Petn. Nos. 2235. 3907 and 3962 of 
1963, D/. 3-2-1969. 

(A) Civil Services — Public Employ- 
ment (Requirement as fo Residence) Act 
(1957), Section 3 — Section 3 and Iho 
Andhra ^adea h Public Employment 

IU/IM/D917/69/BNPA9 


(Itcqnirement as fo Residence) Rules, 
1939, framed thereunder, are ultra vires 
the power of Parliament under Article 16 
(3) and violates Art. 16 (1) and (2) of the 
Constitution — Constitution of India, 
Article 16 (1), (2) and (3). 

Section 3 of the Public Employmen! 
(Requirement as to Reridence) Act Is 
^tra vires the power given to Parliament 
under Article 16 (3) and Is opposed to 
the fundamental rights guaranteed under 
Article 16 (1) and (2) of the Constitution 
as it prescribes, as a condition of employ- 
ment, reridence within Telangana region 
of Andhra Pradesh and. hence, is invalid. 
The Andhra Pradesh Public Employment 
(Requirement as to Residence) Rules, 
1959, framed under the section are also 
invalid. The fact that the Act remained 
unchallenged for years is of no weight to 
the validity of the enactment encroach- 
ing upon fimdamental rights. 

(Paras 21. 23) 

Article 16 (3) does not permit the divi- 
rion. by ParBamentary Legislation of a 
State into regions for the purpose of 
employment luider the Govennnent of 
that State and the consequent mutilation 
of the unity of the State and the Unl^ 
of the Nation, solemnly desired in the 
Preamble to the Constitution. Article 16 
(3) was introduced to promote efBdenc? 
of service without sacrificing the prind- 
ple of equality of opportunity la the 
ziiatter of Public Employment It was 
Introduced to secure uniformity. The 
law to be made by Parliament providing 
for requirement as to residence was to 
be uniform and was not to be designed 
to prevent persons of one State seeking 
employment under the Government of 
other States, The law was only to pro- 
vide for some qualification regarding resi- 
dence in regard to some classes of 
employment so as to promote efSdency 
of service in connection with that clajs 
of employment. The law to be made was 
to attract rather than to prevent, it 
was to invite offldals to develop attach- 
ment to the Traces where they worked 
rather than to force them to go away. 
The law was certainly not meant to 
prescribe requirements as to resident 
vdthin parts of a State, so as to proM- 
Wl residents of other areas of the State 
from seeking employment . 

(Paras 16 and 21] 

A comparison of Clause (3) of Article 16 
with Clause (4) of Article 16 clearly / 
shows that the 3rd Clause of Article 16 
was never meant to safeguard alleged 
Interests of residents of backward States 
or regions. Even if It was designed to 
protect interests of the residents of a 
backward State a further dissection ol 
the State Into regions Is wholly unjusti- 
fied by Article 16 (3). (Para 19) 
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It may be that the division of the State 
of Andhra Pradesh into the Telangana 
and non-Telangana areas is an eminently 
reasonable classification in the context of 
the historical developments which led to 
the disintegration of the erstwhile 
Hyderabad State and the formation of 
the State of Andhra Pradesh in 1956. 
Considerations of reasonable classification 
which may be relevant in deciding ques- 
tions arising under Article 14 are entire- 
ly irrelevant in deciding questions arising 
under Article 16 (3), (Para 20) 

(B) Civil Services — Public Employ- 
ment (Requirement as to Residence) Act 
(1957), Section 3 — Validity of — Dele- 
gation of power under — Amounts to 
abdication of legislative function by 
Parliament — Constitution of India, Arti- 
cles 16 (3) and 245. 

Section 3 of the Public Employment 
(Requirement as to Residence) Act, is 
void as the legislative fimction of pres- 
cribing any requirement as to residence 
rior to employment has been delegated 
y Parliament to Central Government. 
It is Parliament and Parliament alone 
that can say that a person should be a 
resident within a certain State for a 
period of one, two. five or ten years as 
the case may be prior to his seeking em- 
ployment imder the Government of that 
State in regard to particular posts. That 
function cannot be delegated to any other 
authority ^ce that would amount to an 
abdication of legislative power. AIR 
1963 SC 649, Poll. (Para 27) 

Cases Referred; Chronological Paras 

(1963) AIR 1963 SC 649 (V 50) = 

(1963) Supp 1 SCR 439, M. R 

Balaji v. State of Mysore 25 

(1950) AIR 1950 SC 27 (V 37) =: 

1950 SCR 88 = 51 Cri LI 1383, 

A. K. Gopalan v. State 12 

B. P. Jeevan Reddy, for Petitioners in 
W. P. No. 2235 of 1968; P. A. Chowdary, 
forM. Lakshmana Rao, for Petitioners in 
W. P. Nos. 3907 and 3962 of 1968; K. G. 
Kannabhiram, for Respondents in W. P. 
No. 2235 of 1968 and on behalf of Res- 
pondent No. 2 in W. P. Nos. 3907 and 
3962 of 1968 and M/s. A. Raghuvir and 
A. Ananda Reddy, for Respondent No. 1 
in W. P. No. 3907 of 1968 and V. 
Venkataramiah. for Respondents in W. P. 
No. 2235 of 1968. 

ORDER; — The nine petitioners in 
Vr. P. No. 2235 of 1968 are temporary 
employees of the Government of Andhra 
Pradesh Pandhayat Raj Department, 
working as supervisors under vano^ 
Panchayat Samithis and Zilla Parishads 
in the region known as the Telangana 
Region of the State of Andhra Prade^ 
All of them claim that they possess the 
qualification of residence mentioned m 
Rule 3 of the Andhra Pradesh Public 


Employment (Reqiairement as to Resid- 
ence) Rules. By an order dated 30-4-1968 
the services of aU the nine petitioners 
were terminated by the Chief Engineer 
Panchayat Raj Department. The peti- 
tioners allege that as many as forty-six 
supervisors belonging to the non- 
Telangana area in the employment of the 
Panchayat Raj Depairtment are now 
working under Panchayat Samithis and 
Zilla Parishads in the Telangana Area 
and they claim that so long as even one 
Supervisor belonging to the non-Telan- 
gana area, that is to say, not satisfy- 
ing the requirement as to residence is 
v7orking in the Telangana area they can- 
not be retrenched. Ihey assert that the 
appointment and continuance of those 
not satisfying the requirement as to 
residence is illegal. They seek a manda- 
mus to enforce the Public Employment 
(Requirement as to Residence) Act and 
Rules and to direct the respondents to 
desist from retrenching them. I may 
mention here that the petitioners do not 
allege that any of them is senior to any 
of the non-Telangana employees or that 
any hostile discrimination has been prac- 
tised against them. 

2. Originally none of the non-Telan- 
gana Supervisors was impleaded as a 
party. Later some were impleaded as 
parties and some, though proposed to be 
impleaded, were given up. Those implead- 
ed as parties have also not appeared 
before me but that does not relieve me 
of my responsibility in fact, it renders 
my re^onsibility the greater because 
their interests and rights cannot be 
jeopardised by their non-appearance 
which may perhaps be due to their in- 
capacity to engage counsel I consider- 
ed it desirabie to appoint an amicus 
cmiae and I requested Mr. V. Venkat- 
ramaiah to assist me and he readily and 
very kindly agreed to do so. I am grateful 
to Tn'm for his able assistance. 

3. In W. P. No. 3907 of 1968 there are 
29 petitioners, of whom are teachers 
employed in various schools under Zilla 
Parishad, Nalgonda. They claim that 
they have been in the employment of the 
Zilla Parishad for over nine years after 
being selected by the Selection Commit- 
tee constituted under prescribed rules. 
All of them have now been informed by 
the Chairman of the ZiUa Parishad that 
their services are being terminated as 
they are 'non-mulki temporary randi- 
dates’ who have been appointed without 
securing relaxation of Rule 3 of the 
Andhra Pradesh Public _ Employment 
(Requirement as to Residence) Rules, 
1959. They question the order of the 
Chairman of the Zilla Parishad m illegal 
and the Public Emplosment (Require- 
ment as to Residence) Act and Rules on 
which the Chairman’s order is based as 
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ultra vires. They seek a writ under 
Artcle 226 to quash the proceedings of 
the Chairman, Zilla Parishad. 

4. In W. P. No. 3962 of 1968 there are 
eight petitioners v^ho, like the petitioners 
in W. P. No. 3907 of 1968. are teachers 
in the employment of the Zilla Parishad 
Nalgonda and whose services are sought 
to be terminated on the ground that they 
do not satisfy the requirement as to 
residence as contemplated by the Public 
Employment Act and the Rules. They 
also seek a writ to quash the proceed- 
ings of the Chairman, Zilla Parishad. 

5. When the cases were opened on 
Friday, I did consider whether they may 
not more usefully be placed before a 
Division Bench. Having heard full argu- 
ments, I do not think tiiat it Is necessary 
to do so. The questions raised do not 
appear to be either involved or difficult 
to answer in the light of what I have 
heard from learned counsel. If I err in 
my decirion the aggrieved party has a 
remedy by way of an appeal under CL 15 
of the Letters Patent 

6. Sri Venkataramanalah. amicus curiae 
and Sri P. A. Chowdary, learned 
Counsel lor the petitioners in W. P. 
Nos. S907 and SS62 of 1963 contend that 
the Public Employment (Requirement as 
to Residence) Act Is void as it offends 
Article 16 of the Constitution and also 
because it suffers from the vice of ex- 
cesslve delegation. They also contend 
that the Act which was to be in force 
lor a period of five years from the date 
of commencement (21-3-1939) expired on 
21~5-&4 snd the amending Act whicb 
came into force on 9-5-1964 could not 
revive a lifeless Act These are the main 
contentions raised before me though 
learned Coimsel have presented different 
facts of the same questions as different 
contentions. They have also raised some 
subsidiary points relating to the validity 
of the Rules. 


7. Sn B. P, Jeevan Reddy. Learned 
Counsel for the petitioners in W. P. No. 
2235 of 1968 and the learned Government 
Pleader contend that the Act is free from 
all constitutional disability and is with- 
in the competence of Parliament They 
also contend that the delegation made to 
tlie Central Government is within per- 
missible limits. They urge that Parlia- 
ment could revive an Act which had ex- 
pired without break or continifity even 
as it could make a law retrospective to 
operation. 

8. Article 16 of the Constitution may 
be fully extracted here: — 

"16. Equality of opportunity In matters 
of Public Employment:-- (1) ITiere 
shall be equality of opporturdty for all 
dtl^ns in matters relating to employ- 
ment or appointment to any office tinder 
the State. 


(2) No citizen shalL on grotmds only of 
religion, race, caste, eex, descent, place of 
blrl]^ residence or any of them be Ineligi- 
ble for or discriminated against in respect 
of, any employment or office under the 
State. 

(3) Nothing In this article shall prevent 
Parliament from making any law pres- 
cribing. in regard to a class or classes of 
employment or appointment to an office 
under the Government of. or any local 
or other authority within, a State or 
Union Territory, any requirement as to 
residence within that State or Union 
Territory prior to suc^ employment or 
appointment. 

(4) Nothing In this Article shall prevent 

the State from making any provision for 
toe reservation of appointments or posts 
to favour of any backward class of dtl- 
zena which, to toe opinion of the State, 
Is not adequately represented In the 
services under the State. _ 

(5) Nothing to this article shall affect 
the operation ol any law which provides 
that toe Incumbent of an office in connec- 
tion with the affairs of any religious or 
denominational Institution or any membw 
of the goveming body thereof shall be 
a perron professing a particular religion 
or belonging to a paAcuar denoiriaa- 
tlon”. 

9. The Public Employment (Reqidre- 
went as to Residence) Act. 1057 was 
enacted by Parliament to 1957. Before 
it was amended to 1964 it stood as 
follows;—^ 

"THE PUBLIC EMPLOYMENT (RE- 
QUIREMENT AS TO RESIDENCE} ACT, 
1957. 


(Act XLIV of 1957) 

7th December, 1957. 

An Act to make in pursuance of Clause 
(3) of Article 16 of the Constitution spe- 
cial provisions for requirement as to 
residence In regard to certain classes of 
public employment to certain areas and 
to repeal existing laws prescribing any 
sudi requirement. _ . 

Be It enacted by Parliament to Eighto 
Year of the Republic of India as fol* 
lows: — 


1. Short title and commencement. 

(1) '^is Act may be called the The 
Public Employment (Reqinrement as to 
Residence) Act. 1957. 

(2) It shall come into force on suto 
date as the Central Govemment may, by 
notification to the Official Gazette appoint 


2. Repeal of Existing laws prescribing 
requirements as to residence. ^ 

Upon the commencement of this Act 
any law then In force in any State or 
Union Territory by virtue of Clause (b) 
of Article 35 of toe Constitution prescrlO' 
tog, in regard to a plaiw or classes of an- 
ployment or appointment to an offleef 
tmder the Government of. or any loC“ 
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or other authority ■within that State or 
Union Territory any requirement as to 
residence therein prior to such employ- 
ment or appointment shall cease to ha've 
effect and is hereby repealed, 

3. Power to make rules in respect of 
certain classes of public employment in 
certain areas. (1) The Central Govern- 
ment may, by notification in 'the Official 
Gazette, make rules prescribing, in regard 
to appointments to — 

(a) any subordinate service or post 
■under the State Government of Andhra 
Pradesh, or 

(b) any subordinate service or post 
under the control of the Administrator of 
Himachal Pradesh, Manipur or Tripura, 
or 

(c) any service or post under a local 
authority, (other than a cantonment 
board) ■within the Telangana area of 
Andhra Pradesh or ■within the Union 
Territory of Himachal Pradesh, Manipur 
or Tripma. 

any requirement as to residence ■within 
the Telangana area or the said Union 
Territory, as the case may be prior to 
such appointment. 

(2) In this section: — 

(a) "subordinate service or post” means 
an^y ser^vdce or post appointments to 
which are not notified in the Official 
Gazette but includes any service of 
thasildars. 

(b) “Telangana area” comprises all the 
territories Specified in sub-section (1) of 
Section 3 of the States Eeorganisation 
Act. 1956. 

4. Parliamentary security of rules— 

All rules made under Section 3 shall, as 

soon as may be after they are made be 
laid for not less than thirty days before 
each House of Parliament and shall be 
subject to such modifications as Parlia- 
ment may make during the sesrion in 
which ■they are so laid or in session im- 
mediately follo^wing. 

5. Duration of Section 3 and rules. 

Section 3 and all rules made there- 
under .shall cease to have effect on 'the 
expiration of five years from the com- 
mencement of this Act but such cesser 
shall not affect the validity^ of any 
appointment pre^viously made in pursu- 
ance of the said rules”. 

10, By a notification of the Central 
Government the Act came into force on 
21-3-1959 and by effect of Section 5 of 
■the Act is ceased to be in force on 21-3- 
1964. However on 9-5-1964 the Public 
Employment (Requirements as to Resi- 
dence) Amendment Act 1964 was enact- 
ed. This Act is as following: — ■ 

"Short title. 

l. Thls Act may be called the Public 
Employment (Requirement as to Resi- 
dence) Amendment Act, 1964. 

Amendment of Section 4, 


2. For Section 4 of the Public Em- 
ployment (Requirement as to Residence) 
Act, 1957 (hereinafter referred (44 of 57) 
to as the principal Act), the foUo^wing 

section shaU be substituted namely: — 

« 

Aonendment of Section 5. 

3, In Section 5 of the principal Act, 
for 'the words "five years” ■the words 
"ten years” shall be substituted and shall 
be deemed always to have been substitu- 
ted. 

Validity of rules and action taken ■there- 
under. 


4. For the remo^val of doubts, it is 
hereby declared that all rules made 
imder Section 3 of the principal Act and 
in force immediately before the 21st 
March, 1964 shall continue to be in force 
after that date imtil amended, varied or 
rescinded as if such rules were made 
imder the Principal Act as amended by 
this Act and any action taken (including 
appointment made) in pursuance of 
those rules on or after the 21st March, 
1964 and before the commencement of 
this Act shall be as ■valid and operative 
as if it had been ■taken in accordance with 
law.” 


11. Pursuant to Section 3 of the Act 
1957 rules were made on 21-3-1957 and 
they are as follows: — 

"The Andhra Pradesh Public Employ- 
ment (Requirement as to Residence) 
Rules 1959. 

1. Short Title: — 

These rules may be called the Andhra 
Pradesh Public Employment (Require- 
ment as to Residence) Rules, 1959, 


2. Definitions: — 

In these rules, unless context other- 
■wise requires. 

(a) "appointing authority” in relation 
to any post means an authority empower- 
ed for the time being to make appoint- 
ments as to that post. 

(b) "appointment” includes a perman- 
ent, quasi-permanent or temporary ap- 
pointment but does not include an ap- 
pointment of a casual nature. 

(c) "post” means a post specified in the 
First Schedule. 

(d) "Prescribed date” in relation to_ a 
post means the last date fixed for making 
applications for appointments to that 
post. 

(e) "Schedule” means a Schedule to 
these rules. 


3. Requirements as a residence prior to 
appointment: _ 

A person shall not be_ eligible for ap- 
Doin'tment to a post within the Telangana 
(^jea under the State Government of 
todhra Pradesh or to a post under a 
local authority (other than a cantonment 
board) in the said area unless — 

(i) he has been continuously residmg 
jvithin the said area for a period of not 
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Explanation : "Pay” means basic pay 
plus special pay, if any, sanctioned to a 
but does not include various allow- 
ances. 

the second schedule 


less fifteen years Immediately preceding 
the prescribed date; and 

(ii) he produces before the apw^ting 
authority concerned if so reqmred by 
a certifi^te of eligibility granted under 
these rules: 

Provided that in relation to posts fn 
the Secretariat Departments and the 
Offices of the Heads of Departments M 
the State Government of Andhra Pradesh 
situated in the cities of Hyderabad and 
Secunderabad, the requirement as to rert- 
dence laid down in the rule shall apply 
to the filing of only the second vacmcy 
in every unit of three vacancies which 
are to be filled by direct recruitment; 

Provided further that any period of 
temporary absence from the Telangana 
area for the purpose of prosecuting his 
studies or for unden?oing medical treat- 
ment or any period of such temporary 
absence not exceeding three months for 
any other reason shall not be deemed to 
constitute a break in the continuity of 
6uch residence, but for the purpose of 
calculating said period of fifteen years 
any such period of temporary absence 
shall be excluded, 

4, Eligibility certificate:— 

XX XX XX 

5. Relaxation of Rule 3. 

(1) The State Government 


(See Rules 3 and 4) 

XX « Xa. 

THE THIRD SCHEDULE 
(See Rule 5 (2))" 

12. Article 16 (1) 0l the. Constitution 
broadly guarantees to all citizens equali- 
ty of opportunity In matfera of employ^ 
ment under the State. Arbcle 16 (2) in 
no uncertain terms, prohibits anv 
criminations on grounds only of rehgi^ 
race, caste, sex. descent, ^ace of bir^ 
residence of any of them. Clauses (3), (4) 
and (5) are in the nature ^ exceptions 
to Article 16 (1) and W® pIhHom 
cemed in the present Wnt 
with Article 16 (3). ^ N^. It 
noted that Article 16 (3) does not au^^ 
rise Parliament to make any law pre^ 
cribing any requirement M to 
within a State or States 
under the Union Goverair^t. fnot being 

connected with Union Territow) what U 

even more Important is that 
authorise the Legislatwe of any SUte w 
make any Uw prescribing 
ment as to residence ^th^ SUte xor 
€mplo;mient imder the GovenmeM o 


(1) The State Government may. in employment imder the Gover^enij^ 

exceptional cases and for reasons to be that State. The nractlce of 

fft Prevent the pracuce 


exceptional cases ana lor reasons to oe 
recorded in writing, relax the provisions 
of Rule 3. 

(21 A quarterly statement of all cases 
of relaxations sh^ be published by the 
Government of Andhra Pradesh in the 
Official Gazette of the State on the form 
prescribed in the Third Schedule and a 
copy of every such statement shall be 
forwarded to the Central Government. 

Sd. V. Viswanathan, 
Special Secretary. 

THE FIRST SCHEDULE 
(See Rules 2 and 3) 

POSTS. 

(a) any post (whether included In the 
cadre of a service or notl within the 
Telangana area under the State Govern- 
ment of Andhra Pradesh the appointment 
to which is not notified in the Official 
Gazette of the Andhra Pradesh State. 

(b) The post of TahsUdar by whatever 
name designed within the Telangana 
area; under the control of Andhra 
Pradesh. 

(c) any post (whether Included In the 
cadre of a service or not) under a 
local authority (other than a cantonment 
Board) in the Telangana area of the 
Andhra Pradesh, whicih carried a scale of 
pay the minimum of which does not 
exceed three hundi^ rupees per mensem 
or a fixed pay not exceeding the amcnmL 


desienud lo prevent p„b! 

narrow parochially in matters of . 
lie Employptent by the Geve^eut ^ 
State, ParUement. ie however, auttg 
rised to make a law, S 

to employment under the 
a State any requirement as to rKl^ 
within that State. Thus the law ma 
by Parliament may Sf f ?**!?,. oStaM 
ment as to residence withm M 

a eondllion lor eecunoB 
under the Government ol mat 
But surely It . ® .K? ParS- 
lanBuaBe ot Aidicle 16 (3) a 

meS may make law *’Shlo 

requirement as to residence, n ^ 

the State, but within a of 

a distriot, a taluk, “^5 Clo- 

the State as a con^tlm for ree^u 
ployment under the Gove^mt ol ^ 
State. The rnaiom^ eonc^on^^^^ 
makera of the eonshtution we P 
lo make, from the broad j 

should be no discrimination on tte B 
of residence in blatters of P gp^di- 
ployment, was the hnpositiOT gtate, 

tio^VcRar Jug residence wiltafte^Sta ^ 

meaning thereby. Gov- 

Ihe State for emplo^ent ^er 
emment o* desired 

tion, the Constituti<m m^en 
should be imposed^ jn 

Parliament ^one. ^ reeardinS 

fhzt direction. CondiUons regaru^.^ 
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and an assessment based on such estimate 
or proportion shall be deemed to be duly 
made in accordance with the provisions 
of this Act. 

(4) The power to make rules conferred 
by this section shall, except on the first 
occasion' of the exercise thereof, be sub- 
ject to the condition of previous publica- 
tion. 

(5) Eifies made imder this section shall 
be published in the Official Gazette, and 
shall thereupon have effect as if enacted 
in this Act.” 

13. In exercise of the powers confer- 
red on the Central Board of Revenue by 
virtue of Section 59 of the said Act, rules 
were framed by them and these rules are 
known as "the Indian Income-tax Rules, 
1922”. Rules 23 and 24 are relevant and 
require to be considered in connection 
with these cases and these rules are as 
follows: 

"23. (1) In the case of income which is 
partially agricultural income as defined 
in Section 2 and partially income charge- 
able to income-tax imder the head "Busi- 
ness”, in determining that part which is 
chargeable to income-tax the market 
value of any agricultural produce which 
has been raised by the assessee or receiv- 
ed by him as rent in kind and which has 
been utilised as a raw material in such 
business or the sale receipts of which are 
included in the accounts of the business 
shall be deducted, and no further deduc- 
tion shall be made in respect of any ex- 
penditure incurred by the assessee as a 
cultivator or receiver of rent in kind. 

(2) For the purposes of sub-rule (1) 
"market value” shall be deemed to be: — 

(a) Where agricultural produce is ordi- 
narily sold in the market in its raw state, 
or after application to it of any process 
ordinarily employed by a cultivator or 
receiver of rent in kind to render it fit to 
be taken to market, the value calculated 
according to the average price at which 
it has been so sold during the year pr^ 
vious to that in which the assessment is 
made. 

(b) Where agricultural produce^ is not 
ordinarily sold in the market in its raw 
state, the aggregate of — 

(1) the expenses of cultivation: 

(2) the land revenue or rent paid for 
the area in which it was grown: and 

(3) such amount as the Income-tax OfiS- 
cer finds, having regard to all the circum- 
stances in each case, to represent u r^- 
sonable rate of profit on the sale of the 
produce in question as agricultural pro- 
duce.” 

"24. Income derived from the sale of 
tea grown and manufactured by the seller 
in the taxable territories shaU be com- 
puted as if it were income derived from 
business, and 40 per cent, of such income 
1970 A. & N, 5 VI G— 17 


sh^ be deemed to be income, profits and 
gams liable to tax; 

.Provided that in computing such income 
^ allowance shaU be made in respect of 
the cost of planting bushes in replace- 
ment of bushes that have died or become 
permanently useless in an area already 
planted, unless such as has previously 
been abandoned.” 

14. The petitioners claim that Rule 24 
is unconstitutional and ultra vires inas- 
much as it involves excessive delegation, 
and a naked and uncanalised and uncon- 
trolled power is given to the Executive, 
that is, the Central Board of Revenue 
imder the control of the Central Gov- 
ernment to make the rule in question 
without defining the limits in which the 
Executive’s discretion and judgment has 
to be exercised in regard to the appor- 
tionment of the income between agricul- 
tural and income-tax. 

15; In this connection, it is necessary 
to point: that Article 366(1) of the Consti- 
tution defines 'agricultural income’ and 
this definition is as follows: 

" 'agricultural income’ means agricul- 
tural income as defined for the purposes 
of the enactments relating to Indian 
income-tax:” 

It may be seen that this definition 
adopts the definition found in the Indian 
Income-tax Act, 1922. Thus, what we find 
now is that the definition given in the 
Assam Act is exactly, barring the expla- 
nation, on all fours with the Indian 
Income-tax Act and these definitions are 
accepted and adopted as correct defini- 
tions by the Constitution. It may be seen 
that even the Government of India Act, 
3935, adopted the same definition as is 
done under the Constitution, in Section 
311 (2) thereof, which is as foUoivs: 

"(2) In this Act, unless the context 
othenvise require, the following expres- 
sions have the meanings hereby respect- 
ively assigned to them, that is to say: 

'agricultural income’ means agricultu- 
ral income as defined for the purposes of 
the enactments relating to Indian income- 
tax;” 

and when this provision was included 
when the Government of India Act 1935 
was passed, the Indian Income-tax Act, 
1922 as well as Rule 24 framed ther^ 
under were in force as law. Hence, it 
must be assumed that the Government of 
India Act, 1935 adopted these definitions 
under the Indian Income-tax Act and sub- 
sequently when the Constitution was pass- 
ed, the same was in the same manner 
adopted by the Constitution. 

IG. ■ The main attack of the petitioners 
is against the validity of the rule-making 
power conferred by Section 59 of the 
Indian Income-tax Act, 1922, and also the 
validity of Rule 24 made in exercise of 
the power conferred by that section. On 
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the first point, the contention urged is 
that there has been an excessive delega- 
tion in the section that uncontrolled 
uncanalised and unrestricted power is 
gi% en to the executive to frame rules, the 
legislature thereby abdicating its power 
of legislation, as it were, in favour of the 
executive and that this amounted to exces- 
sive delegation, far in excess of the per- 
missible limitations, within which delega- 
tion of legislative power could be made in 
favour of the executive. 

17. Before we deal with this aspect of 
the matter, it would be necessary to 
notice that the Indian Income-tax Act was 
passed by the Central Legislature consti- 
tuted under the Government of India Act, 
1915. At that time the Indian Legida- 
ture had plenary power to enact the law, 
whereas the Provincial Legislature had 
only the power to pass laws in respect 
of Ihe transferred subjects. Section 65 of 
the Government of India Act. 1915 dealt 
with the power of the Indian legislature 
to make laws. Under that section power 
was given to the making of laws for all 
persons, for all courts, and for all places 
and things, within British India and for 
all subjects of His Majesty and servants 
of the Crown. Government officers, and 
the Armed forces anywhere in India. 
Section 45A of the Government of India 
Act, 1916, classified the central and pro- 
vincial subjects. Prior to 1922 and at the 
time the Indian Income-tax Act. 1922 was 
passed, the Central Legislature had the 
power to impose tax on agricultural in- 
come, the local legislature having only the 
power to legislate in respect of the 
transferred subjects. Hence, so far as 
the legislative competence goes, there 
could be no question that the Indian In- 
ceme-tax Act 1922 was validly passed by 
the Indian Legislature. The Indian In- 
come-tax Act 1922 continued to be opera-' 
tlve by virtue of Section 311(2) of'the 
Government of India Act, 1935. 

18. The contention that Section 59 of 
the Indian Income-tax Act. 1922, suffers 
from the vice of excessive delegation has 
to be examined in the light of the condi- 
tions as laid down both by the Privy 
Council as well as by the Supreme Court 
In regard to the conditions governing the 
delegation of legislative power. That de- 
legation to a limited extent must neces- 
sarily be made is obvious and accepted as 
necessary to satisfactorily giving effect to 
the prerisions of any enactment. The 
leading case on the subject of delegation 
of legislative power of the Supreme Court 
is Delhi-'Laws Act case, reported in AIR 
1951 SC 332. It is. however, not neces- 
saiy- to refer to that case in detail in con- 
nection with this matter. In Banarsi Das 

!*■ V. State of Madhya Pradesh, AIR 1958 SC 
909, the Supreme Court observed as fol- 
lows; 


o. V. AgrL I. T. Officer (FB) A.LII. 

“While a power to execute a law, it was 
argued, could be delegated to the execu- 
tive, the power to make it must be exer- 
dsed by the Legislature itself 

XXX 

It was also contended that the grant of a 
power to an outside authority {o repeal 
or modify a provision in a statute passed 
by the Legislature was imconstitutionaL 
and that, in consequence, the impugned 
notification was bad in that, in reversal of 
the policy laid down by the Legislature in 
Act No. XVI of 1949 that sales to Gov- 
ernment should be excluded from the 
operation of the Act. it withdrew the ex- 
emption which had been granted there- 
under. And the observations in In re. The 
Delhi Laws Act. 1912 etc, AIR 1051 SC 
332 at pp. 344, 399. 400, and the deci- 
sion in Rajnarain Singh v. Patna Admi- 
nistration Committee. Patna. AIR 1954 SC 
569 were strongly relied on as establishing 
this contentioiL Mr. N, C. Chatterjee par- 
ticularly relied on the following observa- 
tions of Bose, J., at page 574 of AIR in 
Rajr\arain Singh’s case: 

"In our opinion, the majority view was 
that an executive authority can be autho- 
rised to modify either existing or future 
laws but not in any essential feature. £*• 
actly what constitutes an essential feature 
cannot be enunciated in general terms, and 
there was some divergence of view atout 
this in the former case, but this much u 
clear from the opinions set out above, it 
cannot include a change of policy.'’ 

On these observations, the point for de- 
termination Is whether the impugned 
notification relates to what may be said 
to be an essential. feature of the law, and 
whether it involves any change of policy. 
Now, the authorities are clear that it is 
not ..Unconstitutional for the legislature 
,to leave it to the executive to determine 
details relating to the working of taxation 
laws, such as the selection of persons on 
whom the tax is to he laid, the rates at 
which it is to be charged In resect of 
different classes of goods, and the like. 

In Powell V. Appollo Candle Co. Ltd., 
(1885) 10 AC 282, the question arose as to 
whether S. 133 of the Customs Regula- 
tion Act of 1879 of New South Wales 
which conferred a power on the Gover- 
nor to impose tax on certain articles of 
import was an unconstitutional delegatiOT 
of legislative powers. In holding that it 
was not, the Privy Council observed: 

*Tt is argued that the tax in question 
has been imposed by the Governor ana 
not by the Legislature who alone ha® 
power to impose it. But the duties lsvi®a 
under the Order-in-Council are reauT 
levied by the authority of the Act ender 
which the Order is Issued. The Legi^ 
lature has not parted with its 
omtrol over the Governor and has 
power, of course, at any moment, of witn- 
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drawing or altering the power which 
they have entrusted to him. In these 
circinnstances, their Lordships are of 
opinion that the judgment of the 
Supreme Court was wrong in declaring 
Section 133 of the Customs Regulation 
Act of 1879 to be beyond the power of 
the Legislature.” 

Similarly, in Hampton Jr. and Co. v. 
United States, (1928) 276 US 394 = 72 
L Ed. 624, the question arose whether 
S. 315 (b) of the Tariff Act 1922 under 
which the President had been empowered 
to make such increases and decreases in 
the rates of duty as were found necessary 
for carrying out the policies declared in 
the statute was not an unconstitutional 
delegation. Relying on the above deci- 
sions, their Lordships of the Supreme 
Court in the above case held that the 
power conferred on the State Govern- 
ment by Section 6 (2) to amend the 

schedule relating to exemption was in 
consonance with the accepted legislative 
practice relating to the topic, and was 
not imconstitutional. 

19. Reliance has been placed on the 
case of Hamdard Dawakhana v. Union 
of India, AIR 1960 SC 554 and the fol- 
lowing passage in particular, which may 
be quoted : 

"Consequently when the rule-making 
authority specifies conditions and diseases 
in the schedule it exercises the same 
delegated authority as it does when it exer- 
cises powers under sub-section (1) and 
makes other rules and therefore it is 


^9' ^ argued from this decision that 

1 instant case also uncanalised and 
naked power is given to the Executive 
to decide under Rule 24, as it likes, the 
Rule must be held to be bad and the 
cklegation must be deemed to be uncon- 
sntutionaL Reliance has also been plac- 
ed on M/s. Devi Das v. State of Punjab, 
AIR 1967 SC 1895. At page 1901, Subba 
Rao, C. J., enunciated the principle of ex- 
cess delegation as follows: 


'The Constitution confers a power and 
imposes a duty on the legislature to make 
laws. The essential legislative function 
IS the determination of the legislative 
policy and its formulation as a rule of 
conduct. Obviously it cannot abdicate 
its functions in favour of another. But 
in view of the multifarious activities of 
a welfare State, it cannot presumably 
work out all the details to suit the vary- 
ing aspects of a complex situation. It 
must necessarily delegate the working 
out of details to the executive or any 
other agency. But there is a danger in- 
herent in such a process of delegation. An 
over- burdened legislature or one controll- 
ed by a powerful executive may unduly 
overstep the limits of delegation. It may 
not lay down any policy at all; it may 
declare its policy in vague and general 
terms; it may not set down any standard 
for the guidance of the executive; it may 
confer any arbitrary power on the execu- 
tive to change or modify the policy laid 
down by it without reserving for itself 
any control over subordinate legislation. 


delegated legislation. The question for This self effacement of legislative power 
decision then is, is the delegation consti- in favour of another agency either in 
tutional in that the administrative autho- whole or in part is beyond the permis- 


rity has been supplied with proper gui- 
dance. In our view the words impugn- 
ed are vague. Parliament has establish- 
ed no criteria, no standards and has not 
prescribed any principle on which a par- 
ticular disease or condition is to be speci- 
fied in the Schedule. It is not stated 
what facts or circumstances are to be 
talcen into consideration to include a par- 
ticular condition or disease. The power 
of specifying diseases and conditions as 
given in S. 3 (d) must therefore be held 
to be going beyond permissible boundaries 
of valid delegation. As a consequence 
the Schedule in the rules must be struck 
down.” 

Reliance is also placed on the following 
passage: 

"We are of the opinion therefore that 
the words "or any other disease or con- 
dition which may be specified in the 
rules made under this Act” confer rm- 
canalised and uncontrolled power to the 
Executive and are therefore ultra ^dres. 
But their being taken out of cL (d) of 
S. 3 does not affect the constitutionality 
of the rest of the clause or section as 
they are severable.” 


sible limits of delegation. It is for a 
Court to hold on a fair, generous and 
liberal construction of an impugned 
statute whether the legislature exceeded 
such limits. But the said liberal construc- 
tion should not be carried by the Courts 
to the extent of always trying to dis- 
cover a dormant or latent legislative 
policy to sustain an arbitrary power con- 
ferred on executive authorities. It is the 
duty of the Court to strike down %vithout 
any hesitation any arbitrary power con- 
ferred on the executive by the legisla- 
ture.” (AIR 1961 SC 4 at pp. 11-12). 

21. In that case, imder section 5 of 
the Punjab General Sales Tax Act. 1948, 
as it originally stood, an uncontrolled 
power was conferred on the Provincial 
Government to levy every year on the 
taxable turnover of a dealer a tax_ at 
such rates as . the said Government might 
direct. Under that section the Legislature 
practically effaced itself in the matter of 
fixation of rates and it did not give any 
guidance either undCT_ that sertion or 
under any other provisions of the Act, 
Accordingly, it was held that the delega- 
tion was excessive and that section 5 of 
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the said Act under which power Is dven 
to the £xeCTitive was held void. 

22. Speaking generally, therefore, we 
are clearly of opinion that it is not un- 
constitutional for the liegislature to leave 
it to the ^ecutive to determine details 
relating to the working out of the taxa- 
tion laws, such as the selection of persons 
on whom the tax is to be laid, the rates 
3t which it is to be charged in respect of 
different classes of goods, and the like. 
Applying the tests propounded in the 
above quoted decisions to the instant case, 
we find that section 59 of the Indian 
Income-Tax Act. 1922, laid down the 
wlicy of the liCgislature in clear terms, 
namely, the ascertainment and determi- 
nation of any class of income and pro- 
vided particularly for prescribing the 
manner in which and the procedure by 
which the income, profits and gains shall 
be arrived at in the case of incomes deriv- 
ed in part from agriculture and In part 
from business. The Legislature has in- 
dicated in Section 59 (3) the circumstances 
in which the rule like rule 24 could be 
framed and these are: 

(11 Where the income, profits and gains 
liable to tax cannot be definitely ascer- 
tamed; or 

(2) can be ascertained only with an 
amount of trouble and expense to the 
assessee which, in the opinion of the Cen- 
tral Board of Revenue, is unreasonable} 
and in such circumstances the sub-sec- 
tion provides that the rules may 

(a) prescribe the methods by which en 
estimate of such income, profits and 
gains may be mad^ and 

(b) in cases coming under sub-clause (1) 
of clause (a) of sub-section (2) where 
Incomes derived in part from agriculture 
and in part from business, prescribe the 
proportion of the income which shall be 
deemed to be income, profits and gains 
liable to tax under the Iiuhw Income-tax 
Act 

It is thus clear that the object end the 
policy and the circumstances in whl^ 
the rules have to be framed have ^ 
been set out in section 59 (3) and what 
was left to the Executive. In the instant 
case the Central Board of Revenue, was 
to work out the details of the proportion 
which rule 24 has provided. It is obvio^I5 
that these are matters of detail which It 
is more convenient and proper to be left 
to the Executive to determine, and it is 
in accordance with the policy indicated, 
that Rule 24 of the Indian Income-tax 
Roles had been framed providing for the 
income derived from the sale of tea, 
grown and manufactured by the seller In 
the taxable territories to be computed as 
If it were Income derived from business, 
and 40 per cent of such Income shall be 
deemed to be income, profits and gains 
^ble to tax. What portion of the income 


is derived from agriculture in the matter 
of tea grown and what portion should be 
busaness income for the ' purpose of the 
Indian Income-tax Act is a matter of 
detail which could only be effectively 
determined by the Executive, and Rule 24 
lays down that the entire income derived 
from the growth and manufacture of tea 
is to be treated as if it were business 
income and 40 per cent thereof should 
be liable to income-tax assessment under 
the Indian Income-tax Act. 1922. 

23. In this connection, it must be not- 
ed that the income derived from the culti- 
vation and manufacture of tea comprises 
partly of the value of the tea leaf grown 
which is utilised in producing the tea, 
which is accepted as fit for the marketing 
and partly of the value that it acquires 
by being put through the process of manu- 
facture, In other words, the marketable 
commodity of tea acquires its value part- 
ly by reason of the fact that it is grown in 
the tea-gardens and plucked and brought 
to the factory where the tea is dried and 
put through certain processes imtU it 
acquires the condition that it could be 
sold in the market, and the expenditure 
involve in putting the tea leaves through 
tl»b process of manufacture. Thus the 
income derived by the sale of tea in the 
tnarket is partly derived by agriculture 
operations and partly by adopting the 
manufacturing processes. 

It is ccxmnon knowledge that the manu- 
facturing process of tea involves the dry- 
ing or lathering of the green tea leaves 
anil the rolling and drying and storing 
thereot The process of drying or 
withering the tea leaf under the sun and 
roIUing it by hand has been replaced by 
the modem method of effecting it by the 
machinery. This process in modem times 
involves the withering of the tea by the 
use of steam or electric power. It is then 
fired by means of hot air from a furnace 
and is then finally sorted into grades and 
packed for export. This process may 
vary in different tea gardens, depending 
on the nature of the machinery employ- 
ed. But the fact remains that after the 
tea leaf passes through the manufactur- 
ing process, it is still the leaf in specif 
but is reduced to a state in which it would 
be fit for consumption and thus being 
sold in the market. Hence the grower 
and the manufacturer of tea incurs the 
expenditure in producing the tea In its 
final shape, partly over the agricultural 
operation involved in growing tea leaf 
and partly in the manufacturing process 
involved in making tea leaf fit for 
marketing, and this income has to 
be apportioned in the approximate 
proportion of the expenditure involw 
ed in the agricultural operations and 
In the manufacturing operations. That 
every tea producer has to grow tea 
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^d has to put it through a manufactur- 
ing process to make it fit for marketing 
is beyond question. In such circumstan- 
ces, the Legislature advisedly thought it 
not_ correct to treat the entire income 
derived from the sale of tea either as 
agricultural income or as business income 
and the proportion has to be maintained 
on a rational basis and it is this that has 
been done by the passing of Rule 24, 
which, for the pu^oses of the Income- 
tax, treats the entire income as if it were 
business income, but lays down that only 
40 per cent thereof shotdd be assessed as 
business incoma We see no justification 
for holding that the framing of this rule 
involved any exercise of excessive delega- 
tion of power of legislation, nor are we 
satisfied that S. 59 of the Indian Income- 
tax Act, 1922 involved any excess dele- 
gation of legislative power. 

24. In English and Scottish Joint Co- 
operative Wholesale Society Ltd. v. Com- 
missioner of Agricultural Income-tax, 
Assam. 1948-16 ITR 270 = (AIR 1948 PC 
142), the assessment made under the 
Assam Act has been upheld by their 
Lordships of the Privy Council on the 
basis of the apportionment made in R. 24 
of the Indian Income-tax Rules, 1922 and 
Rule 5 of the Assam Act. The foUo\ving 
observations of their Lordships of the 
Privy Council may be quoted with advan- 
tage: 

"The Assam Agricultural Income-tax 
Act applies to all agricultrual income 
derived from land situated in the Pro- 
vince of Assam (Section 5) and it pro- 
vides by the charging section (Section 3) 
that agricultural income-tax at the rate 
specified in the aimual Assam Finance 
Act shall be charged for each _ financial 
year on the total agricultural income of 
the previous year. T^e part of the defi- 
nition section (Section 2) wWch is rele- 
vant to the present case defines agricul- 
tural income as any income derived from 
land used for agriciilttiral pirrposes by 
agriculture. The Indian Income-tax Act 
contains a definition of agriculture 
income in the same terms, but by a nne 
(Rule 24) made under it, "income derived 
from the sale of tea grown and manu- 
factured by the seller in British _ India 
shall be computed as if it were income 
derived from business and 40 per cent, of 
such income shall be deemed to be 
income, profits and gains- liable _ to 
The scheme of the Assam Act is to 
the remaining 60 per cent, only of the 
income derived from the sale of tea 
grown and manufactured by the seller ya. 
Assam and that result is secured by suit- 
able provisions which need not_ be reed- 
ed (see the explanation to Section 2, the 
proviso to Section 8 and Rule 5 made 
under the Act).” 

In the final result, their Lordships upheld 
the assessment made under the provisions 
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Assam Act and the Rules framed 
thereunder, read with Rule 24 of the 
Indian Income-tax Rules. 

25, The very questions that have arisen 
for consideration in these cases came up 
fi>r consideration before a Constitution 
Bench of the Supreme Court in Karim- 
th^uvi Tea Estates Ltd. v. Kerala State, 
AIR 1963 SC 760. That was a case under 
the Kerala Agricultural Income-tax Act, 
which follows closely the provisions of 
me Assam Act. In that case, Kerala 
State’s power to tax income from tea to 
agricultural income-tax is limited to tak- 
ing 60% of the income computed for the 
purpose of the Indian Income-tax Act as 
if it were income derived from business, 
was questioned on the ground that the 
provisions of the Kerala Agricultural 
Income-tax Act 1950 as amended by Act 
IX of 1 961, were null and void. In that case 
their Lordships had to examine the vari- 
ous provisions of the Act including the 
definition of 'agricultural income’ as well 
as the nde-making power of the Execu- 
tive under Rule 24 of the Indian Income- 
tax Rules. The following observations 
occurring at page 763 in that case may be 
quoted with advantage: 

"The result of rule 24 Is that the 
income derived from the sale of tea 
grown and manufactured by the seller is 
to be computed in the first instance as 
if it was income derived from business. 
Consequently, the income would be com- 
puted in accordance with the provisions 
of S. 10 of the Income-tax Act. Clause 
(xv) of sub-s. (2) of S. 10 provides that 
in computing the income any expenditure 
by an assessee not being an allowance of 
the nature described in any of the els. (i) 
to (xiv) inclusive and not being in the 
nature of capital expenditure or personal 
expenses of the assessee laid out or ex- 
pended wholly and exclusively for the 
purpose of such business, would be 
deducted. Of the income so computed, 40 
per cent is, under R. 24. to be treated as 
income liable to income-tax and it would 
follow that the other 60 per cent only 
will be deemed to be 'agricultural income’ 
within the meaning of that expression in 
the Income-tax Act. It follows, there- 
fore that .the power of the State Legis- 
lature to make a law in reject of taxes 
on agricultural income _ arising from tea 
plantations will be limited to legislating 
with respect to the agricultural income so 
determined. 'The State _ Legislature is 
free in the exercise of its plenary legis- 
lative power to allow further deductions 
from such computed agricultural income 
as it considers fit, but it cannot add to 
the amount of the agricultural income so 
computed by providing that certain items 
of expenditure deducted in the compila- 
tion of the income from a business imder 
the provisions of the Income-tax Act be 
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not deducted and be considered to be a 
part of the taxable agricultural income.” 
Lower down, dealing with the power of 
the State Legislature to enact the law in 
respect oi agricultural income, theic 
Lordships observed: 

"It is not disputed for the respondent 
that the power of the State Legislature 
to enact a law in respect of agricultural 
income relates only to such agricultural 
income as is defined in Article 366 of the 
Constitution, 

It is however ui^ed that for the pur-* 
pose of this definition, one has to look to 
the definition of 'Agricultural income’ in 
the Income-tax Act and not to the ndea 
made thereunder. We do not agree, 
"Agricultural Income” as defined In the 
Constitution means 'agricultural income 
for the purpose of the enactments relat- 
ing to income-tax'. Rule 24 of the Income- 
tax Rules has been made under the 
powers conferred by section 59 of the 
Income-tax Act and has effect as If enact- 
ed in that Act When section 59 of the 
Income-tax Act provides for the rules 
made under that Act to prescribe the pro- 

E ortlons of income from business, and 
icome from agriculture in the entire 
income derived in part from agriculture 
and in part from business, the propor- 
tion so prescribed must be taken to be 

f uescnbed by the Act. These rules were 
n existence in 1950 when the Constitu- 
tion incorporated the definition of 'agri- 
cultural income’ from the Income-tax Act 
by reference. The definition of the term 
was bound up with the rules." 

26. In view of the above observations 
of their LordsMps of the Supreme Court, 
it follows that the explanation to S. 2 (a) 
of the Assam Act which merely gives effect 
to R 24 of the Income-tax Rules cannot 
be called into question. This explanation 
is as follows: 

"Explanation: Agricultural income 

derived from such land by the cultiva- 
tion of tea means that portion of the 
income derived from the cxUtivation, 
manufacture and sale of tea as is defined 
to be agricultural Income for the purposes 
of the enactments relating to Indian 
Income-tax.” 

It may be seen that this explanation con^ 
tains nothing more than what is laid down 
In Rule 24, under which the total income 
Is assessed as if it were business incwne, 
and 40 per cent is taken for the purposes 
of assessment under the Income-tax Act. 
The balance of 60 per cent, which repre- 
sents the agricultmal Income Is assessable 
to agricultural income-tax under the 
Assam Act. Any doubt on the subject 
has been deared by the decision of the 
Supreme Court in AIR 1963 SC 760. 

27. It is contended by Mr. Ghosh that 
having regard to the use of the word 


‘ordinarily’ in Rule 23 (2) (a), quoted ear- 
lier in this judgment, it excludes tea from 
its operation. The argument is not 
understood. There may be agricultural 
produce which may be sold in the market 
in its raw state or after application of an 
ordinary process to render it fit to be 
taken to the market. But that makes no 
diifference at all, particularly when it is 
obvious that tea has to be put through 
the process of manufacture before it is 
rendered fit for marketing. The ded- 
aions relied on by 1^. Gho^ namely,- In 
re, BMkanpur Sugar Concern. AIR 1919 
Pat 2G0 (FB) and Sheolal v. Income-tax 
Commissioner, AIR 1932 Nag 61, have no 
application to the instant case as they 
do not deal with tea. Another case died 
by Mr. Gho^ reported in Killing Valley 
Tea Co. Ltd. v. Secretary of State. AIR 
1921 Cal 40, is a case long before the Indian 
Income-tax Act, 1922 and the Rules fram- 
ed thereunder became law and, therefore, 
Is not of much assistance. 

28. Taking all the facts end drcum- 
etances into consideration we are satisfi- 
ed that both the proviso to Section 8 of 
the Assam Act and Rule 5 and the 
planation thereto are in conformity with 
the Indian Income-tax Act and the Rules 
framed thereunder and therefore cannot 
be struck down as unconstitutional. 

29. By way of reply Mr. Ghosh raised 
a new point, in a faint wav, that although 
the Indian Income-tax Act, 1922 is a pre* 
Constitution Act, it can certainly be 
struck down under Article 13 of the Con- 
stitution as offending or being violative 
of fundamental rights. But this argument 
has not been advanced earlier in the case. 
We consider that there Is no substance in 
this contention, which does not, in our 
opinion, merit serious consideration, 

30. In the result, therefore, we are 
clearly of opinion that no exception can 
be taken to the assessment made again^ 
the petitioners under the Assam Act and 
they are liable to pay agricultural income 
tax as assessed under the said Act. These 
petitions are dismissed and the rules are 
discharged. la the circumstances, we 
make no order as to costs. 

Petitions dismissed. 
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(V 57 C 14) 

S. K. DUTTA C. J. AND 
K. C SEN. J. 

The T»Ianagementa of Tea Gardens of 
Assam, Petitioner v. The Presiding 
cer. Industrial Tribunal Assam, Gauhau 
and others. Opposite Parties. 

Civil Rule No. 261 of 1965, D/- 7-5- 
19S9. 
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Industrial Disputes Act (1947), Sch. 3, 
Item 5 — Payment made as bonus to 
labour of various tea companies accord- 
ing to agreement — Payment, however, 
not related to profits of individual esta- 
blishment — Payment is not bonus within 
meaning of formula evolved by Bombay 
Full Bench in (1950) 2 Lab LJ 1247 (LATI- 
Bom) and could be deducted from gross 
profits for purpose of calculating profit 
for payment of bonxis to other members 
of staff. 

In respect of the years 1953 and 1954 
certain lump sum payments were made as 
bonus, by various tea companies, to labour 
according to an agreement in that behalf. 
As regards years 1955 and 1956, the tea 
garden areas of the State were divided 
into different zones. Then ten companies 
were selected in each zone by drawing of 
lots and the bonus payable to labour was 
fixed on the basis of profits made by the 
said companies. The question for consi- 
deration was' whether in determining, the 
amount of ' profits for the purpose of pay- 
ing bonus to other members of the staff, 
the payment made to labour as bonus 
could be deducted from gross profits. It 
was contended that the formula evolved 
by Bombay Full Bench in 1950-2 Lab 
LI 1247 (LATI-Bom.) applied and the 
payment made to labour was bonus which 
could not be deducted to arrive at the 
profit for payment of bonus to the other 
members of the stafl 
Held, that, according to the Full Bench 
formula, it was the profit of a particular 
establishment which was the basis for 
the payment of bonus. That being so, 
the payment made to the labour accord- 
ing to the agreement was not bonus 
within the meaning of the formula. It 
was a mere ad hoc payment to labour. 
The formula could not be applied for one 
purpose viz, to hold that bonus could not 
be a prior charge, when it was abandon- 
ed for another purpose ■viz. to arrive at 
what was bonus. As pointed out by the 
Supreme Court, in AIR 1967 SC 691, 
gross profit had to be arrived at after 
deducting wages and dearness allowmrces 
paid to the employees and "other items 
of expenditure”, and the ad hoc payment 
that 'v^as made under the agreement to 
the labour had to be deducted as "other 
expenditure”. (Para 4) 

Cases Referred: Chronolojfical Faras 

(1957) AIR 1967 SC 691 (V 54) = 

(1967) 1 SCR 15. Jalan Trading 
Co. Private Ltd. v. Mill Mazdoor 
Sabha . 3 

(1959) AIR 1959 SC 967 (V 46) = 

1959 SCR 925, Associated Cement 
Companies Ltd. v. Its Workmen 3 
(1950) 1950-2 Lab LJ 1247 (LATI- 
Bom.), Mill Oxvners’ Association, 

Bombay v. Rashtriya Mill Maz-, 
door Sangh, Bombay ' 3 


Banerjee, D. N. Das and S. R. 
Khound, for Petitioner; P. Chaudhuii 
and G, K, Talukdar, for Opposite Parties, 
DUTTA, C. J.: This is a writ petition 
filed by the Assam Branch of the Indian 
Tea Association. The petitioner’s case is 
as follows. A large number of tea gar- 
dens in Assam are members of the Indian 
Tea Association which is an Association 
of the employers having a Branch in 
A'Sam ^o'wn as the Assam Branch of 
the Indian Tea Association with its head 
office at Dikom, This Association on be- 
half of the member gardens in Assam con- 
cluded an agreement with the workmen 
of the said gardens (opposite party No. 2) 
on 7-10-55 in respect of the payment of 
bonus to the clerical and medical staff 
and file artisans for the years 1954 to 
1958. In January, 1956, an agreement 
had been reached in Delhi regarding 
bonus to labour. It related to the claims 
for payment of bonus for the years 1953, 
1954, 1955 and 1956. It was agreed by 
the parties that in respect of the claims 
foi the years 1953 and 1954 a lump sum 
payment will be made on certain condi- 
tioFxS. For the years 1955 and 1956, it 
was agreed that the labour bonus would 
be ^ven on the basis of zonal area pros- 
perity of the year compared with 1954 
and the resultant co-efficient applied to 
the basic of lump sum agreed for the 
years 1953 and 1954. Thus the bonus 
payable to labour had no relation to the 
profits of the individual companies and it 
was a lump sum payment in addition to 
the wage ef a worker and in the nature 
of a fixed charge. In determining the 
profits for payment of bonus to the mem- 
liers of the clerical and medical staff and 
the artisans under the agreement dated 
7-10-55, the bonus payable to the labourers 
under the Delhi agreement of 1956 was 
accounted as costs and the said amounts 
were deducted from the amount of pro- 
fits. The Union however, took the stand 
that amounts paid as bonus to the labour- 
ers could not be deducted from the 
gross profits for the purpose of calculat- 
ing the profits for payment of bonus to 
the clerical and medical staff and the 
artisans. 

2. A dispute thus having arisen, the 
State Government referred it to the 
Industrial Tribunal, Assam for adjudica- 
tion on the following points; 

(i) Whether the managements of Tea 
Gardens in Assam under the rnembership 
of Indian Tea Association are justified in 
deducting amounts paid as bonus to 
workers pursuant to an agreement effect- 
ed in Hew Delhi on 8th January, 1956 
from the amounts of gross profits for the 
purpose of paying bonus to the members 
of the staff? 

(ii) If not, to what relief are the mem- 
bers of the staff entitled? 
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3. The case of the petitioner before 
the Tribunal was that the bonus paid to 
the labourers under the Delhi a^eement 
was not related to any profit, but in fact 
was a mere lump sum payment beinS a 
fixed charge in addition to the wages of 
the workers. Such bonus, according to 
the petitioner, was a mere revenue 
charge. The Union on the other hand, 
sutrmtted that the Full Bench formula 
evolved by the Full Bench of the Labour 
Appellate Tribimal in The hnilowners' 
Association. Bombay v. Rashtriya Mill 
Mazdoor Sangh, Bombay, 1950-2 Lnb LJ 
1247 (LATI'Bom) would apply and that 
the payment made to the labourers was 
bonus which could not be deducted to 
arrive at the profit for payment of 
bonus to the clerical and medical 
staff and the artisans. The learn- 
ed Tribimal held that the above for- 
mula did apply and that the said formula 
did not provide labour bonus as a prior 
charge for deduction from the gross pro- 
fit to arrive at the available surplus. The 
short point that we have to decide Is 
whether the payment made as bonus to 
the labourers is to be deducted to arrive 
at the profit on the basis of which bonus 
has to be paid to the clerical and medical 
staff and the artisans. The Full Bench 
formula was considered by the Supreme 
Court in several cases and in Jalan Trad- 
ing Co.. Private Ltd. v. Mill Mazdoor 
Sabha, AIR 196? SC 691 the Supreme 
Court explained the formula as follows; 

"These problems were lor the first 
time elaborately considered by this Court 
in the Associated Cement Companies Ltd. 
V. Its Workmen. 1959 SCR 925 “ (AIR 
1959 SC 967), Since that decision nume- 
rous cases have come before this Court 
in which the basic formula has been ac- 
cepted with some elaboration. The prin- 
cipal incidents of the formula as evolved 
by ^e decisions of thb Court may be 
briefly stated: Each year for which bonus 
is claimed Is a self-contained unit and 
bonus will be computed on the profits of 
the establishment in that year. In giving 
effect to the formula as a general rule 
from the gross profits determined after 
debiting the wages and dearness allow- 
ances paid to the employees, and other 
items of expenditure against total re- 
ceipts, as disclosed by the profit and loss 
account are accepted, unless it appears 
that the debit entries are not supported 
by recognized accountancy practice or 
are posted mala fide with the ot^ect of 
reducing gross profits. Debit items whicA 
are wholly extraneotis to or unrelated to 
the determination of trading profits are 
Ignored. Similarly inajme which is whol- 
ly extraneous to the conduct of the buri- 
ness e.g. book profits on account of re- 
valuation of assets may not be included 
In the gross profits. Against the gross 
profits so ascertained the following items 
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are charged as prior debits: (1) Depreda- 
tion: such depredation being only the 
normal or notional depredation; (2) 
Income-tax payable for the accounting 
year on the balance remaining after 
deducting statutory depredation. The 
income-tax to be deducted is not the 
actual amount, but the notional amount 
of tax at the rate for the year, even if 
on assessment no tax is determined to 
be payable. For the purpose of the Full 
Bench Formula income-tax at the rate 
provided must be deducted, but in the 
computation of Income-tax statutory de- 
preciation under the Indian Income-tax 
Act only may be allowed, (3) Return on 
paid-up capital at 6 per cent and on 
reserves used as working capital at a 
lower rate. In the Assodated Cement 
Companies’ case, 1959 SCR 925 “ AIR 
3959 SC 967 it was suggested that this rate 
should be 2 per cent, in later cases 4 per 
cent on the working capital was regard- 
ed as appropriate. (4) Elxpenditure for 
r^abilitation which includes replacement 
and modernisation of plant, machinery 
and buildings, but not for expansion of 
bufidlng. or additions to the machinery,” 

4. It is quite obvious that the payment 
made to the labour under the Delhi 
agreement by the various tea companies 
was not based on the above formula at 
all in respect of 3953 and 2954 lump 
sum payments were made. As regards 
11955 and 195C. a particiUar formula was 
adopted by agreement. The tea garden 
areas of the State were divided into dif- 
ferent zones. Then ten companies were 
selected in each zone by drawing of lots 
and the bonus payable to labour was fix- 
ed On the basis of profits made by the 
said companiea Thus, the amounts paid 
had no relation to the profit made by a 
particular lea company but were calculat- 
ed on the basis of zonal prosperity. Ac- 
cording to the Bombay Full Bench for- 
mula. it is the profit of a particular esta- 
blishment which is the basis for the pay- 
ment of bonus. This being so, it can be 
said that the payment made to the labour 
according to the Delhi • agreement is not 
bonus within the meaning of the formula. 
It Is a mere ad hoc payment to labour. 
In laying down the basis for payment of 
certain sums In the Delhi agreement the 
Bombay Full Bench tozmula was not 
followed. Therefore it appears that 
•whereas the payment made to labour was 
not calculated according to the said for- 
mula, the ad hoc payment mentioned 
abo\^ is treated as bonus for the conten 
tion that according to the formula bonus 
cannot be a prior charge. The formula can- 
net be applied for one purpose viz. to 
hold that bonus cannot be a prior charge, 
when it was abandoned for another pur- 
pose viz., to arrive at what was bonus. As 
pdnted out by the Supreme Court, In the 
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nassage cited above, gross profit has to 
be arrived at after deducting wages and 
dearness allowances paid to the employees 
and “other items of expenditoe”. We 
think the ad hoc payment that was made 
under the Delhi agreement to the laboup 
has to be deducted as "other expendi- 
ture”. As such the answer to the first 
question in the reference to the Laboup 
Tribimal must be answered accordingly. 

5. In the result, this petition must be 
allowed and the award is set aside. The 
rule is made absolute. There wfil be no, 
order as to costs. 

6. K. C. SEN, J.: I agree. 

Petition allowed. 
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(V 57 C 15) 

S. K. DUTTA, C. J. AND 
. : ... P. K. GOSWAMI, J. 

M/s. Ashoka Construction Co., Petitioner 
V. Union of India and another. Opposite 
Parties. 

Civil Revn. No. 26 of 1968, D/- 13-5- 
1969, from • order of AddL Deputy 
Commr. Shillong, D/- 27-3-1968. 

(A) Arbitration Act (1940), S. 33 ~ Ap- 
plication under S. 33 need not be in any 
particular form. AIR 1959 Madh Pra -102 
& AIR 1954 Mad. 560 & ILR (1951) ICal. 
438 & AIR 1967 SC 1233, Folk 

(Para 4) 

(B) Civfi P. C. (1908), S. 115 — Court 
exercising jurisdiction under S. 115 can- 
not correct errors of fact. (Para 9) 
Cases Referred; Chronological Paras 

(1967) AIR 1967 SC 1233 (V 54) = 

(1967) 3 SCR 147, Madan Lai v. 
Sunder Lai 7 

(1959) AIR 1959 Madh Pra 102 
(V 46) = 1959 MPLJ 87, Sheoram- 
prasad v. Gopalprasad 3 

(1954) AIR 1954 Mad 560 (V 41) = 

1954-1 Mad LJ 7, Ramaswami 
Servai v Muthiralayee 5 

(1951) ILR (1951) 1 Cal 438, Pan; 
chanan Pal v. Mani Gopal Niyogi 6 
B. K. Das. for Petitioner; D. K. De 
and G. K. Talukdar, for Opposite Parties. 

DUTTA, C. J. ; This petition has been 
filed against the order of the Additional 
Deputy Commissioner, United Masi & 
Jaintia Hills District, , setting aside an 
award. The petitioner entered mto_ a con- 
tract M^th. the Union of India (hereinafter 
called the Government) for the coi^ruc- 
tion of buildings of the Assam Rifl^ at 
Tezu in the N. E. F. A. ,The contact 
contained a clause being clause No. 25 for 
settlement of disputesarising out of the 
contract by arbitration. The works were 
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completed on 18-10-57 but disputes in res- 
pect of certain items arose and could not 
be settled. The petitioner (hereinafter 
called the contractor) took final payment 
on 18-10-57 under protest and without 
prejudice to his claims. Thereafter on 
29-10-60 the contractor requested the 
Government for appointment of a sole 
arbitrator as the _ disputes had arisen 
between the parties as aforesaid. The 
Superintending Engineer as per agree- 
ment appointed one Shii N.M. Malkanx 
as arbitrator on 1-1-62. The contractor 
objected to this appointment and prayed 
for the appointment of one Shri Nath as 
arbitrator by an application purported to 
be under Sections 8, 20, 31 and 41 of the 
Arbitration Act 1940 (hereinafter called 
the Act) filed before the Assistant to the 
Deputy Commissioner at Shillong who 
held that the appointment of Shri Malkani 
was valid. Shri Malkani. however, died 
before he could act as arbitrator and in 
his place one Shri P. S, Rao was appoint- 
ed as arbitrator. 


The contractor again objected to the 
appointment of Sri Rao and filed an appli- 
cation purported to be under Sections 8 
and 20 of the Act praying for appoint- 
ment of another person as arbitrator. The 
Government resisted the petition. The 
learned Assistant to the Deputy Commis- 
sioner however, allowed the petition after 
hearing both the parties and appointed 
Shri. G. N. Dutta. as arbitrator by an 
order dated 29-4-65. The Government 
then filed a revision petition before this 
Court against the order of the Assistant 
to the Deputy Commissioner. This 
Court dismissed that petition. The Gov- 
ernment then preferred an appeal before 
the Supreme Court and this appeal was 
also dismissed. The arbitrator Shri G. N. 
Dutta filed his award in Court on 21-1- 
66 and the Government filed a petition 
on 17-2-66 for setting aside the award. 
Lbe learned Assistant to the Deputy 
Commissioner after hearing _ both the 
parties dismissed the said objection peti- 
tion on 27-4-67 and made the award a rule 
of the Court and ordered drawing up of a 
decree in terms of the same. Thereafter 
the Government filed an appeal before 
the Additional Deputy Commissioner and 
the contactor also filed a cross-appeaL 
The contactor, however, did not press 
his appeal and it was dismissed. The 
Additional Deputy Commissioner allowed 
the appeal of the Government and srt 
aside the award. The contractor has fil- 
ed this petition against the_ order of the 
Additional Deputy Commissioner. 


2. This petition is said to be under 
ule 36 of the Rules for the Adimi^ra- 
Dn of Justice and Police in the Kna^ & 
dntia Hills District and also under Sec- 
DHs 115 and 151 of the Ci^^ 

3 da It is not disputed that the Act 
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applies to the present proceedings. _ Under 
section 41 of the Act. the provisions of 
the Code of Civil Procedure shall apply 
to all proceedings before the Court and 
all appeals under the Act In the pre- 
sent case the original order was passed 
by a Mimsitl in his capacity as Assistant 
to the Deputy Commissioner in Shillong. 
Tbere was an appeal to the Additional 
Deputy Commissioner whose position is 
an^ogous to that of a District Judge. 
Sub-section (2) of Section 39 of the Act 
bars a second appeal against an appellate 
order passed under the said section. The 
appeal before the Additional Deputy Com- 
missioner was filed under Section 39 (1) 
(vi) of the Act for setting aside the award. 
Hence this petition must be treated only 
as a revision petition under Section 115 
of (he Civil ftocedure Code. The High 
Court has no power to interfere under 
this section except in three cases viz. 
where the subordinate court appears (1) 
to have exercised a jurisdiction not vest- 
ed in it by law, or {2} to have failed to 
exercise a jurisdiction vested in it by 
law to have acted In exercise of Its 

jurbdiction Illegally or with material ir- 
regularity. 

3. It appears that a preliminary objec- 
tion was raised before the Assistant to 
the Deputy Commissioner regarding the 
maintainability of the petltioa It may 
be noted that the objection petition was 
at first said to have been filed under Sec- 
tion 33 of the Act But later this was 
corrected and the petition was shown to 
be under Section 17 of the Act The 
learned Assistant to the Deputy Commis- 
rioner held that the award should be 
made a rule of the court since there was 
no petition under Section 33. But all 
the same, he went on to examine the con- 
tentions raised by the Government. It 
is argued before us by the learned coun- 
sel for the contractor that this view of 
the learned Asastant to the Deputy Com- 
missioner was not set aside by the ap- 
pellate court. In fact, it was not gone 
into by it and hence he had no jurisdic- 
tion to set aside the award. 

4. '^e word application has not been 

I defined in the Act. It is not necessary 
to make the application in any particular 
fonn. Under Section 33 the Court should 
decide _the^ objections raised ordinarily 
on affidavits. But it b clear from the 
proviso to Section 33 that the Court fs 
entitled to decide them on other e^ddence 
also. It has been laid down by several 
High Courts as well as the Supreme 
Court that there is no special form pres- 
cribed for an objection petition. In Sheo- 
ramprasad v. Gopalprasad, AIR 1959 
Madh Pra 102. it was held by the Madhya 
Pradesh High Court that an application 
tiled for permission to inspect record 
could be treated as an application under 
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Section 33. All the grounds of challenge 
to the award were mentioned in that ap- 
plication, but details thereof were fur- 
nished later in the written statement. It 
was held that the absence of details coidd 
not come in the way of the court treat- 
ing the application as one failing imdei 
Section 33. 

5. In Ramaswami Servai v. Muthira- 
layee, AIR 1954 Mad, 560, the petitioner 
before the Madras High Court had filed 
an award into the Court of the Munsiff 
with a request that a decree might be 
passed in terms of the award. Notice was 
served on the respondents and within 30 
days of the receipt of the same, the res- 
pondents filed a counter attacking the 
genuineness and validity of the award. In 
that counter it was prayed that the court 
might be pleased to pass an order dis- 
missing the request for a decree. It was 
contended that as there was no applica- 
tion with a prayer "to set aside the 
av/ard" within 30 days as required under 
Section 17 of the Art and Article 158 of 
the limitation Act. the objection of the 
respondents could not be entertained. The 
Murnifl rejected this contention- On a 
reviswn petition being filed against the 
order of the Munsiff the High Court held 
that form of the application for setting 
aride an award being not prescribed the 
Court correctly did not insist on a pam- 
cwlar form of application with court-fee 
stamp affixed thereon. 

6. In Panehanan Pal v. Nani Got»] 
Niyogi, ILR (1951) 1 Cal. 438. it was held 
by the Calcutta High Court that courts 
could ignore technic^tles and treat a 
petition of objection filed in course of 
proceedings under the Arbitration Act as 
one Under Section 33 where, in substaneSf 
it complied with the terms thereot 

7. The above views were approved by 
the Supreme Court in Madan Lai v. 
Sunder Lai, AIR 1967 SC 1233. The 
facts at that case in brief were as fol* 
lows. The award was filed in Court on 
September 7, 1957 and notice of filing 
was issued to the appellant and served 
upon him on September 30, 1957. It 

in November 1957 i.e. more than 30 days 
later, that the appellant filed an obie<> 
tlon in the nature of a written statement. 
Although the appellant attack^ the vali- 
dity of the award on various grounds, the 
objection did not contain any prayer at 
the end, nor did it indicate what rchrt 
the appellant desired. Tbe trial Court 
held that the appellant’s objection WM' 
not maintainable as his remedy was w 
apply under Section 33 if he wanted the 
award to be set aside. Such an appli<^' 
tion has to be filed within 30 days of the 
service of notice of filing the award vide 
Article 158 of the Limitation Art fold 
Act). As the objection was tiled beyond 
the period of limitation of 30 day% it was 
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rejected. The appellant then went in ap- 
peal to the High Court which dismissed 
h^ appeaL Then he went to the Supreme 
Court which also dismissed the appeal on 
the ground of limitation. In this connec- 
tion the Supreme Court observed as fol- 
lows: 

'Tt is clear, therefore, from the scheme 
of the Act that if a party wants an award 
to be set aside on any of the grounds 
mentioned in S. 30 it must apply within 
30 days of the date of service of notice 
of filing of the award as provided in 
Art. 158 of "the Limitation Act. If no 
such application is made the award can- 
not be set aside on any of the groxmds 
specified in section 30, of the Act. It may 
be conceded that there is no special form 
prescribed for making such an applica- 
tion and in an appropriate case an objec- 
tion of the type made in this case may 
be treated as such an application, if it is 
filed within the period of limitation. But 
if an objection like this has been filed 
after the period of limitation it cannot 
be treated as an application to set aside 
the award, for if it is so treated it will 
be barred by limitation. 

It is not in dispute in the present case 
that the objections raised by the appel- 
l^t were covered by Section 30 of the 
Act, and though the appellant did not 
pray for setting aside the award in his 
objection that was what he really want- 
ed the Court to do after hearing his 
objection. As in the present case the 
objection was filed more than 30 days 
after the notice it could not be treated as 
an application for setting aside the award, 
for it would then be barred by limitation.” 

8. In the instant case it may be noted 
that the trial Court actually treated the 
petition as one under Section 33 although 
he expressed the opinion that there was 
no petition under the said section. This 
is obvious from the first sentence of the 
judgment viz. "This is a petition for sett- 
ing aside the award dated 17-1-66 made 
by the appointed arbitrator Sri G. N. 
Dutta, retired Chief Engineer of Assam.’ 
Moreover, towards the end of the judg- 
ment, the trial court said “In the restfit, 
the present petition of the Union of Incna 
praying for setting aside the award is cfc- 
missed with costs of Rs. 50/-.” In the 
above circumstances, I do not find that 
the courts below wrongly assumed juris- 
diction by entertaining the objection. 

9. The first appellate court held timt 
the arbitrator misconducted himself by 
violating a principle of natiual ju^ce 
inasmuch as he made the award without 
ghdng a chance to the Government to 
close its case by putting in written argu- 
ments. Whether there was such a viola- 
tion or not, is a question of fact and this 
Court, while exercising jurisdiction under 
Section 115 of the Civil Procedure Code 
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cannot correct errors of fact, however 
gross they may be. It is true that an 
award may be set aside on the ground 
of an error of law only when it is ap- 
parent on the face of the award. But this 
pimciple will not apply when there is 
wolation of a principle of natural jus- 
tice e.g. when evidence is shut out. In 
such a case the Court can examine the 
proceedings. In the present case the ap- 
pellate court did this to arrive at the con- 
clusion that there was such a violation. 

10. The appellate court also held that 
the arbitrator exceeded his jurisdiction 
by entertaining some new claims. It is 
contended that the appellate court was 
barred byres judicata from entering in- 
to this question. As the award is liable 
to be set aside on the ground of viola- 
tion of a principle of natmal justice, it 
is not necessary to examine the said con- 
tention. 

11. In the result, this revision petition 
fails and it is dismissed. There will be no 
order as to costs. 

12. E. K. GOSWAMI, J.: I agree. 

Revision dismissed. 
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P. K. GOSWAMI, J. 

. Keshab Chandra Das and others. Peti- 
tioners V. On the death of Sriram Chan- 
(ha Das (Plaintiff) his legal representa- 
tives (Madhafa Chandra Das and others) 
and another (Proforma defendant). Res- 
pondents. 

Second Appeal No. 99 of 1965, D/- 23- 
7-1869, from order of Sub. J., No. H, 
Lower Assam Districts Gauhati, D/- 30- 
a-1965. 

(A) CivU P. C. (1908), O. 41 R. 23 — 
Case sent back to first appellate Court 
to dispose of appeal on merits — Court 
of first appeal is competent to rehear 
entire matter. 

Where the judgment in the first appeal 
Is set aside by the High Court in revi- 
sion and the case is sent back to dispose 
of the appeal on merits, the matter is in 
the same position as it was after the pass- 
ing of the judgment and decree by the 
trial Court. Ihe reasonings and the 
findings of the Judge in the earlier ap- 
peal do not survive and he is competent 
to rehear the entire matter in the appeal 
which is before him after the remand. 

(Para 7) 

(B) Transfer of Property Act (1882), 
S. 53 — Plea of benami referring to sham 
transaction — ■ Want of consioGration for 
fransa ct i on must be established by party 

JM/JM/E592/69/HGP/D 


76 A. & N. [Prs. 1*2] K. C. Das ▼. 
pleading — (Evidence Act (1872), Ss. 161- 
104). 

Where the plea of benami transaction 
refers not to a transaction in favour of a 
person other than a real owner but to a 
type of ^am transaction such as that 
there was no sale at all. the party plead- 
ing faenami has to establish that there 
was absolutely no consideration for the 
sale. ^Vhere the courts below concur- 
rently found after appreciation of oral 
and documentary evidence that there was 
passing of consideration for the sale in 
question the plea of benami set up falls 
through. AIR 1957 SC -49, HeL on. 

(Para 8) 

(C) Registration Act (1908), S. 49 — 
Lease — Non-registration of — Document 
can be used as proof of nature of posses- 
sion. 

The defendant who sold the suit land 
to plaintiff had his house over it and al- 
though it was rertted in the sale deed 
that possession was delivered, the defen- 
drnt took plaintiffs permission for re- 
moval of his house within 6 or 7 months. 
The defendant was unable to remove the 
house within that time and he executed 
an unregistered kabuliyat In favour of 
the plaintiff agreeing to pay a certain 
rent and stay there for one year. After 
the expiry of one year also he could not 
vacate and executed two successive im* 
reiastered kabuUyats, When, the plain- 
tiff in a suit lor declaration of his right, 
title and khas possession, relied on those 
kabuliats not for the purpose of establi- 
shing his right or title but only as an 
answer to defendant’s claim to a possible 
plea of adverse possession. 

Held that the unregistered kabuliyats 
showed the nature or character of defen- 
dant’s possesdon. Although, therefore, 
those documents were not admissible as 
lease, they could however establish the 
nature of at least the permissible posseo- 
don of the property by the defendant. 
That being the position, there was no 
question of limitation. AIR 1958 SC 199, 
Disting. (Para 9) 

Cases Referred; Cbranoloeical Paras 
(1958) AIR 1953 SC 199 (V 45) = 

1958 SCR 948. list. Kirpal Kuar 
V. Bachan Singh 60 

(1957) AIR 1957 SC 49 (V 44) - 
1956 SCR 691. Sree Meenakshi 
ilUls Ltd. v. Commr. of Income 

Madras ■ B 

(1919) AIR 1919 PC 44 (V 6) =. 

46 Ind App 285. Varada Pillai v. 
Jeevarathnammal 10 

R. K. Goswami and D. C. GoswamI, for 
Appellants; D. K. Sarma and J. N. Sanna, 
for Respondents. 

JUDGMENT: This second appeal is on 
behalf of the principal defendant. The 
plaintiff brought a suit for declaration of 
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his right and title over the suit land 
measuring 2 Kathas 12 1/2 lechas in Bar- 
peta town described in schedule Kha to 
the plaint This land originally belonged 
to the principal defendant, who sold toe 
tame to the plaintiff by executing a 
registered sale deed on 11-2-43 for a con- 
sideration of Rs. 1,000/-. The defendant 
had his houses over the suit land and al- 
though it is recited in the document that 
pcKsession was delivered, he took per- 
mission from the plaintiff for removal of 
his houses within 6 or 7 months and the 
plaintiff agreed to the same. 'The plain- 
tiff got his name mutated in the record 
of nghts. The defendant Was xmable to 
remove the houses within that time and 
requested for permission to continue 
there and on 14-8-43 he executed an un- 
registered kabuliyat in favour of the 
plaintiff agreeing to pay a rent of Rupees 
5/- per month and stay there for one year 
after which he will remove his houses 
without notice. The plaintiff agreed to 
the said arrangement. 

After the expiry of one year also He 
could not vacate and executed two suc- 
cessive tmregistered kabuliyats on 15-12- 
46 and 15-12-47 agreeing to stay on the 
land by paying an annual rent of Rupees 
60/-. The defendant ultimately did not 
vacate and the plaintiff has been unsuc- 
cessfully asking him to vacate the Una 
since 1954 and finally on the 27th Febru- 
ary. 1956 (14th Falgoon 1362 B. S.) he 
served a registered notice on the defen- 
drnt asking him to vacate on the expiry 
of 30th Falgoon, 1362 B. S. There was 
also a demand in this notice for payment 
of arrear rent for three years from 1953 
to 1955 amounting to IBO/-. The de- 
fendant received the notice on 28-2-56 but 
did not comply with the same and hence 
the Buit 

2. The defendant admitted to have 
executed the s^e deed on 11-2-43 but 
stated that that was not a genuine sale 
but only a benami transaction to save 
the property from his creditors. He avers 
that the plaintiff was his class-mate 
from school and a special friend and, 
therefore, he in honest belief put his 
Inist on him and made this benami trans- 
action. He also stated in paragraph 9 of 
his written statement that the proper^ 
in suit at the time of alleged sale was to 
much worse condition than it was at the 
time of his filing the written statement 
and that the defendant had ‘'improved 
the property at his own costs several 
times”. Defendant also admitted to have 
executed the three kabuliyats but stated 
that these were part of the defendants 
benami sale to the plaintiff in order to 
fdve a colour of genuineness to the 
benami transaction. He stated that no 
rttit was ever paid to the plaintiff and 
he denied to have made the various pro- 
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raises attributed to him. He questioned 
the v^dity of the notice and also the 
pecuniary I'urisdiction of the court stat- 
ing that the land in suit was of the value 
of more than Rs. 4,000/-. 

In an additional written statement fil- 
ed more than a year after his first writ- 
ten statement, he averred that the kabu- 
liyats were inadmissible and illegal and 
as such the plaintiff’s right and title are 
barred rmder Articles 142 and 144 and 
other provisions of the Limitation Act, 
even if it could not be proved that the 
plaintiff is not a benamidar for the defen- 
dant as alleged in his earlier written 
statement. 

3. The learned Munstff framed the 
following issues: 

(1) Whether the suit is maintainable? 

(2) Whether the suit is barred by limi- 
tation? 

(3) Whether the suit is bad for non- 
joinder of the defendants? 

(4) Whether the plaintiff has right, 
title and interest over the suit lands? 

(5) Whether the notice to quit on the 
defendant was valid? 

(6) Whether this court has jurisdiction 
to try the suit? 

(7) Whether the alleged sale of the 
suit land was benami? 

(8) To what relief the parties are en- 
titled? 

The learned Munsif in answering issue 
No. 6 held that the land in suit was of 
the value of more than Rs. 2,000/-, which 
is his pecuniary jurisdiction, but since 
the suit is between the landlord and te- 
nant, he had jurisdiction to try the suit, 
which has been correctly valued on the 
basis of the annual rental of the pro- 
perty, which will also be the amount for 
the purpose of jurisdiction under S. 8 of 
the Suits Valuation Act. He answered 
the issues in favour of the plaintiff and 
decreed the suit with costs with regard^ to 
the plaintiffs prayer for khas possession 
over the suit land, but dismissed the 
plaintitfs claim with regard to rent. 

4. The defendant took an appeal to 
the Subordinate Judge and there \Yas 
also a cross objection filed by the plain- 
tiS with , regard to the refused rent. The 
Subordinate Judge set aside the decree 
of the Learned Munsiff and remanded the 
suit to him for fresh disposal by deciding 
the following issues, namely — 

(1) Whether there was any relation- 
ship of landlord and tenant between the 
plainliil and defendant No. 1? 

(2) If so, whether the tenancy was 
legally determined by service of any 
valid notice? 

(3) Whether the defendant is liable to 
pay any arrear rent and if so what amount. 

(4) To what relief, t£ any. the parties 
are entitled? 
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It appears, the Subordinate Judge had 
observed fust that the Munsiff had 
pecuniary jurisdiction to try the suit as 
he agreed with the finding of the learn- 
ed Munsiff that the suit was by the land- 
lord against the tenant. 

The defendant was not satisfied 
with tliis remand order and filed a revi- 
sion petition before the High Court, be- 
ing Civil Revision No. 70/61, and Mehro- 
tra, C. J. on 30-5-62 set aside the order 
of remand and sent back the case to the 
Subordinate Judge to dispose of the ap- 
peal on merits. It is, therefore, apparent 
that after the order in this revision, the 
matter was in the same position as it was 
after the passing of the judgment and 
decree by the Munsiff. It is not possible 
to read the judgment of the learned 
Chief Justice as indicating that his Lord- 
ship at all gave any decision on the 
points that arose for consideration in the 
appeal before the Subordinate Judge. The 
matter is, therefore, as it was when the 
appeal was first preferred before the 
learned Subordinate Judge and after the 
remand order of the Subordinate Judge 
has been set aside, the whole matter will 
be at large before that court in pursuance 
of the High Court’s order in revision. 

6. The learned Subordinate Judge 
after remand answered issue No. 6 in 
■favour of the plaintiff by holding after 
appreciation of the evidence led by the 
parties tliat the value of the land in suit 
was not more than Rs. 2,000/-, and he 
fixed the value at Rs. 1,500/- both for 
the purpose of court-fees and for juris- 
diction. The learned Subordinate Judge, 
therefore, held that the suit was within 
the pecuniary jurisdiction of the Munsiff 
and he treated the suit as being one for 
declaration of the plaintiff’s right and 
title to the same and for khas possession 
The Subordinate Judge held that the suit 
was maintainable and that it was not 
bad for non-joinder of defendants. He 
also held that the same was not barred 
by limitation. He held that the plaintiff 
had right and title to the suit land by 
virtue of the registered sale deed and 
rejected the defendant’s plea of benami 
transaction. He also held that the notice 
given by the plaintiff was a valid notice 
and was duly served. He thereupon 
decreed the suit in plaintiff’s favour by 
declaring his right and title to and for 
khas possession of the property _ and 
ordered the plaintiff to pay additional 
court-fees, which had since been paid by 
the plaintiff. He also decreed the plam- 
tiff’s claim for Rs. .180/- as arrears of 
rent on the cross-objection filed by him. 

7. Mr. Goswami. the learned counsel 
for the appellants submits that the learn- 
ed Subordinate Judge erred in law in in- 
tefering with the finding of the learned 
Munsiff, which had been earlier amrmc-a 



78 A. & N. tPrs. 7'9l K, C. Das ▼. ] 

by Ws predecessor-In-oflice in the pM- 
vious appeal with regard to the question 
of pecuniary jurisdiction. He further 
submits that the Subordinate Judge, 
therefore, had only one alternative before 
him to dismiss the appeal on his own 
interpretation of the plaint as a suit for 
declaration of right, title and khas po&* 
session on the point of jurisdiction. 

The above argument is based on a mis- 
conception of the judgment of the learn- 
ed Chief Justice in the Civil Revision. As 
noted earlier, there is no decision of the 
High Court with regard to the question 
of jurisdiction, nor about the finding 
relating to the value of the property. 
The earlier judgment of the learned 
Subordinate Judge having been set aride 
by the High Court, the reasonings and 
findings of the Judge in that appeal did 
not siirvive after his judgment had been 
set aside and the whole matter was 
remanded back to the same court for dis- 
posal of the appeal The learned Subor- 
dinate Judge was, therefore, competent 
to rehear the entire matter in the first 
appeal before him. 

Reading the judgment of the Subordf- 
nate Judge, it is clear that both the par- 
ties addressed the court on issue No. 6 
regarding pecuniary jurisdiction of the 
Munsift The plaintiff while supporting 
the decree, could do so even by showing 
that some of the findings of the court 
below were wrong provided in doing so, 
he is supporting the ultimate decree of 
the court. Since the learned Munslff held 
that he had pecuniary jurisdiction to try 
the suit on the footing that the suit was 
between the landlord and tenant, the 
plaintiff could support his jurisdiction on 
the basis of an argument that even as a 
title suit, the Munsiff would have juris- 
diction to try the suit, if the property 
can be shown to be of the value of not 
more than Rs. 2,000/-, which was the 
pecuniary limit of the Munsi/rs jurisdic- 
tion. 

It is exactly tlds poation, which ap- 
pears to have been taken bv the plaintiff 
as appearing in the judgment of the 
learned Subordinate Judge. The learned 
Subordinate Judge after appreciating the 
entire oral and documentary evidence, 
came to the conclusion that the property 
could not be valued at more than Rupees 
2,000/- and this finding of fact cannot be 
interfered with in second appeal. The 
objection of the learned counsel for the 
appellants, is, therefore, not tenable in 
law, 

8- The learned Subordinate Judge alw 
found against the defendants on the 
benaml plea set up by him. The learn- 
ed counsel submits that the evidence of 
the witnesses. Particularly that of Sri 
Telukdar and Sii Sadananda on that point 
Were not considered in proper li^t. In 
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this context, he relies upon a decision of 
the Supreme Court in the case of Sree 
Meenakshi Mills Ltd. v. Conunr. of 
Income-tax, Madras, reported in AIR 
1957 SC 49, This decision has explained 
the meaning of the expression 'benami'. 
It is observed thtis; 

“The word 'benami' is used to denote 
two classes of transactions which differ 
from each other in their legal character 
and incidents. In one sense, it signifies 
a transaction which is real, as for ex- 
ample, when A sells properties to B 
but the sale deed mentions X as the pur- 
chaser, Here the sale itself is genuine, 
but the real purchaser is B, X being his 
benamidar. This is the class of transac- 
tions which is usually termed as benami 
But the word 'benami', is also occasional- 
ly used, perhaps not qmte accurately, to 
refer to a sham transaction, as for exam- 
ple. when A purports to sell his property 
to B without intending that his title 
shculd cease or pass to B. The funda- 
mental difference between these two 
classes of transartlons is that whereas in 
the former there is an operative transfer 
resulting in the vesting of title in the 
transferee, in the latter there Is none 
such, the transferor continuing to retoJii 
the title notwithstanding the executioner 
the transfer deed It is only the former 
class of cases that it would be necessa^, 
when a dispute arises as to whether the 
person named in the deed la the real 
transferee or B, to enquire Into the ques- 
tion as to who paid the consideration lor 
the transfer, x or B. 

But in the latter class of cases, when 
the question is whether the transfer is 
genuine or sham, the point for decision 
would be. not who paid the considera- 
tion but whether any consideration was 
paid.” 

The benami transaction which Is referred 
to by the learned counsel is of the second 
type. According to him, there was no 
sale end the transaction was a sham tran^ 
action. In order to establish this, he had 
to establish that there was absolutely no 
consideration for the sale. There is how- 
ever a concurrent finding of fact of 
the Courts below against the defen- 
dants on this point. The Cou^ be- 
low have found after appreciation of 
the oral and documentary evidence 
that tliere was passing of consi- 
deration for the sale In question. That 
being the position, the plea of benai^ 
set up by the defendants ^lls through. It 
follows therefore that the plaintiff has 
established his title to the land In suit, 

9. The next question to be consider- 
ed is whether after the sale, the defen- 
dants remained in the land with permis- 
sion from the plaintiff and later as hla 
tenants. Mr. Goswami submits that 
Exts. S, 7 2s 8 are inadmissible in evi- 
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dence and they should not be relied up- 
purpose whatsoever. It is 
diLicult to appreciate this submission in 
view of the provisions of Section 49 of 
the Indian Re^stratibn Act. Even if a 
document is compulsorily registrable 
and is not registered, the said document 
may be received as evidence of any col- 
lateral transaction not required to be 
effected by a registered instrument. These 
documents therefore show the nature or 
character of the possession of the defen- 
dant after title had passed to the plain- 
tiff from him. The fact that the first 
Kabuliyat was made after six months of 
the_ sale goes to support the story of the 
plaintiff that the defendant had initial- 
ly promised to vacate within a few 
months. The execution of Ext. 3 sup- 
ports this statement of the plaintiff. Al- 
though therefore these documents are 
not admissible as lease, they would how- 
ever establish the nature of at least the 
permissible possession of the property by 
the defendant. That being the position, 
there is no question of limitation in this 


vahdly executed by the defendant for 
adequate consideration. On the date the 
sale deed was executed, the defendant 
hmself, by this deed, extingtushed his 
and title to the land in favour of 
tne plaintiff who is now filing this pre- 
sent suit for declaration of his right and 
title b^ed on that deed and for khas 
possession. ^ This case is therefore clear- 
ly distinguishable on the particular facts 
and circumstances of the case from those 
mat obtained in the above Supreme 
Court decision. 

In the decision of the Supreme Court 
the agreement was sought to be relied 
upon to effect the right of the ividow 
v/ho had agreed in pursuance of this 
agreement. In this case, the plaintiff is 
not at all relying upon Exts. 3, 4 & 7 in 
order to establish his title. These docu- 
ments are only an answer to the claim 
of the_ defendant to a possible plea of 
limitation by adverse possession. These 
documents are therefore clearly admis- 
sible under Section 49 of the Indian 
Registration Act to show the nature of 


10. Mr. Goswami strenuously relied 
upon a decision of the Supreme Court in 
the case of Mst. Kirpal Kuar v. Bachan 
Singh, reported in AIR 1958 SC 199 in 
support of his contention that Exts. 3, 7 
& 8 should not be received in evidence 
to show the nature of possession in this 
case where the defendant had already 
been in possession of the land. He draws 
my attention to the following passage at 
para 14 of the report where their Lord- 
ships have distinguished the case of the 
Privy Council in Varada Pillai v. Jeeva- 
rathnammal, AIR 1919 P.C. 44. 


possession and they are not relied unon 
for the purpose of effecting any right 
title or interest in the land. The right 
and title of the defendant had already 
been extinguished by virtue of the sale 
deed executed by him in favour of the 
plaintiff. Since these documents are un- 
registered, they created a monthly ten- 
ancy which has been also validly deter- 
mined in this case. The principle laid 
down in Varada PUlai’s case (supra) is 
clearly applicable and the decision of the 
Supreme Court in Kirpal Kuar’s case, 
AIR 1958 SC 199 (supra) does not come 
to the aid of the appellant. The plain- 


"In Varada PUlai’s case, Duraisami had 
got into possession only after the petition 
and claimed to retain possession only 
imder the gift mentioned in it._ The peti- 
tion was therefore admissible in evidence 
to show the nature of her possession. In 
the present case Hamam Kaur had been 
in possession before the date of the docu- 
ment and to admit it in evidence to show 
the nature of her possession subsequent 
to it would be to treat it as operating to 
destroy the nature of the previous Pos- 
session and to convert what had started 
as adverse possession into a permissive 
possession and, therefore, to _fiive effect 
to the agreement contained in it which 
admittedly cannot be done for want of 
registration. To admit it in evidence for 
the piirpose sought would reaUy amount 
to getting round the statutory bar impos- 
ed by S. 49 of the Registration Act.” 

In the instant case before this Court, the 
documents are not relied upon for the 
purpose of extinguishing any right or 
title in the defendant. The plaintiff’s 
right and title is based upon the sale 
deed wliich has been foimd to be 


tiff has therefore established his right 
and title to the property and is entitled 
to get a decree for khas possession of 
the property on declaration of his right 
and title as claimed. He is also entitl- 
ed to the decree for Rs. 180/- as arrears 
of rent. 

11. Disposal of this appeal had to be 
delayed as I discovered that the memo- 
randum of appeal was _ insufficiently 
stamped when considering judgment. The 
appellant was therefore given time to 
deposit the deficit court-fee which has 
since been made. 


12. In view of the foregoing discus- 
sion, there is, therefore, no substance m 
this appeal which is dismissed and in the 
entire circumstances of the case, there 
will be no order as to costs in this ap- 
peal as well as in the courts below. Jhe 
defendants are allowed six months time 


to vacate the land. 


Appeal dismissed. 
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AIR 1970 ASSAIH & NAGALAND 80 
(V 57 C 17) 

S. K, DUTTA. C. J. AND 
K. C. SEN. J. 

Zatia and another. Petitioners v. State 
of A^am and others, Respondents. 

Civil Rules Nos. 7 and 8 of 1969, D/* 
104-19S9. 

(A) Constitution of India, Arts. 311 (2) 
Proviso (c) and 226 — Satisfaction of 
Governor — So long as Governor acted 
in sjood faith bis satisfaction cannot be 
determined by Court by _ any objective 
test and inquired into by it. (Para 6) 

(B) Constitution of India, Art. 321 (2) 
Proviso (c) (after Constitution 15ih 
Amendment) — Mere reference to pr^ 
viso in Governor’s order and inappropn** 
ate application of old clause and proviso 
cannot show that satisfaction of Gover- 
nor was obtained as contemplated by sta- 
tute. 

By an order made by the Governor 
after the Constitution 15th Amendment, 
the petitioner was dismissed from service. 
The relevant part of the order, instead 
of statins that the Governor was satisfi- 
ed that in the Interest of the security of 
the State It was not expedient to hold 
Inquiry, stated that the Governor was 
satisfied under Art. 311 (2) Proviso (c) 
that in the Interest of the security of the 
State It was not expedient to cive to the 
petitioner an opportunity to show cause 
against the action proposed to be taken 
in regard to him. The petitioner ch^- 
lenged the order of dismissal. 

Held, mere reference to proviso (c) of 
clause (2) of An 311 and inappropriate 
application of the old clause and the pro- 
viso, could not impliedly show that the 
Governor had his satbfaction regaidinit 
dispensing with the inquiry, and as the 
provisions of the Constitution in their 
true letters were not complied with In the 
order itself, the Governor's satisfactionin 
that regard was clearly not obtained. In 
that view of the matter the Impugned 
order was invalid. AIR 1966 SC 740. Ap- 
plied. (Paras 7 and 8) 

Cases RcfeiTed; Chronological Paras 
(1966) AIR 1966 SC 740 fV 53) - 
1966 Cri LJ 608, Ram Manohar 
Xjohia V. State of Bihar 7 

D. M. Sen, J. P. Bhattacharjee and 
27. N. SaiJda, for Petitioners; G. K. Taluk- 
dar, Sr. Govt. Advocate, for Respond«\ts. 

SEN, J.; The writ petition under Arti- 
cle 226 of the Constitution out of whidi 
Civil Rule No. 7/69 has arisen, has been 
filed by one Zatia. He was a constable 
under the Government of Assam and was 
dismissed from service by an order of 
Governor dated the 3rd January 1969 


as per Annexure '1' of the petition. It is 
prayed in this petition that the impugn- 
ed orders passed by the Governor of 
Assam and the order No. D. O. 1817 dated 
30-11-68 passed by the Superintendent of 
Police, Special Branch, Assam, Shillong 
dismissing the petitioner with effect from 
8-11-67 should be quashed. He has also 
prayed for remstatement to the post, 
which he was holding. 

2. Mr. D. M. Sen, learned Advocate 
General of Nagaland appearing for the 
petitioner has urged that the order of dis- 
missal passed by the Superintendent of 
Police was void on the face of it as no 
immolate effect ttereon was given. We 
are not impressed by this contention, as 
everything was done in terms of the 
order of the Governor, although no im- 
mediate effect thereto was given. 

3. The most important point for con- 
sideration is whether the order of the 
Governor os per Annexure '1' was p^s- 
ed in terms of the appropriate provision 
of the Constitution. It runs as follows: 

‘The Governor of Assam Is satisfied 
that D. S. B. Const. Zatia of the Mlzo 
Hills D. E. F. is lutiit to be retained in 
the Public Service and that he should 
be dismissed from service. 

2. The Gevemor is further satisfied 
under Sub-clause (c) of the proviso to 
dause (2) of Article 311 of the Constitu- 
tion that In the interest of the security 
of the State it is not ex^ient to give 
the said D. 5. B. Const. Zatia an op- 
portunity to show cause against the ac- 
tion proposed to be taken in regard to 
him as stated above. 

3. Accordingly the Governor hereby 
dismisses the said D. S. B. Const. Zatia 
from service with immediate effect." 

4. It appears from the contention rais- 
ed by Mr. D. M. Sen that the order of 
the Governor only exempts the require- 
ment of being given an opportunity to 
show cause against the action proposed 
to be taken in regard to the petitioner 
and does not exempt the holding of the 
Inquiiy, as is required under proviso (c) 
to clause (2) of Article 311 of the Con- 
stitution. Previous to the 15th Amend- 
ment of the Constitution clause (2) read 
as follows; 

*’Ko such person as aforesaid shall Iw 
dismissed or removed or reduced in ra^ 
until he has been given a reasonaWe 
opportunity of showing cause against the 
action proposed to be taken In regard to 
him." 

Under the 15th Amendment it vras 
explicitly provided for in Article 311 (2) 
that 

"No such person as aforesaid shall be 
dismissed or reduced In rank except 
after an Inqinry in which he has been 
Informed of the charges against him and 
^ven a reasonable opportimity of being 
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vants to whom Article Sll applied. The 
question was as to the validity of certain 
in the Railway Estabh'shment Code, 
19ol, under which the appellants’ services 
were terminated. _ The Supreme Court held 
mat the rule-maldng authority contemplated 
by Article 309 cannot be validly exercised 
so as to curtail or affect the ri^ts guaran- 
tee to pubhc servants under Article 311 
(2). In AIR 1965 SG 868, the concerned 
Government servant was in the civil service 
of the State and accordingly Article 311 
apphed to him. His grievance was that 
his reversion to another department was 
contrary to the Bombay Civil Services 
Rules. The Rules applicable were those 
in force prior to commencement of the Con- 
stitution and which, by virtue of the pro- 
visions of Article 313, continued to be in 
force. The relevant passage of fie judg- 
ment rehed upon is paragraph 4 in whidi 
it is stated: 

“In view of the decision of this Coint 
of which it is sufficient to refer to (1961) 

2 SCR 679=(AIR 1961 SC 751), it was 
not disputed that if there was a breach of 
a statutory rule framed under Article 309 
or which was continued under Art. 313, 
in relation to the conditions of service, the 
aggrieved Government servant could have 
recourse to the Court for redress.” 

In vievv of the fact that Article Sll govern- 
ed the case, this concession was rightly 
made by counsel. In AIR 1969 SC 118, 
certain Railway servants challenged tiieir 
reversion. Their reversion had been order- 
ed under the Railway Establishment Code 
issued by the President in the exercise of 
his powers under the proviso to Art 309. 
Under Rule 157, the President directed the 
Railway Board to make rules of general 
application to non-gazetted Railway ser- 
vants imder their control. In pursuance of 
this rule the Railway Board framed a 
scheme. The question was whether the 
rules made under the said scheme could 
have retrospective effect. Paragraph 24 
of the judgment was rehed upon by Mr, 
Singhvi. It says: 

Tt is also significant to note that the 
proviso to Article 309 clearly lays do\vn 
that any rules so made shall have effect, 
subject to the provisions of any such Act’. 
The clear and imambiguous ety)ressions 
used in the Constitution must be given their 
full and unrestricted meaning unless hedged 
in by any limitations. The rules which 
have to be ‘subject to the provisions of the 
Constitution’ shall have effect subject to 
the provisions of any such Act. That 
if the appropriate Legislature has passed 
an Act, imder Article 309, the mJes framed 
under the proviso will have effect subject 
to that Act; but in the absence of any Act 
of the appropriate Legislature on the mat- 
ter in our opinion the rules made by the 
President or by such peiOTn as he may 
direct are to have full effect, both pros- 
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These propositions emphasize the position 
that no Act or Rule made under Art. 809 
can modify or impinge upon the pleasure 
of the President or the Governor imder 
Article 310 as qualified by Article 311 and, 
therefore, in cases where Article 311 does 
not apply, the pleasure of the President or 
the Governor would have a supreme over- 
riding effect upon the tenure of a Gov- 
ernment servant. It was also sought to be 
argued before the Supreme Court that Acts 
and Rules made thereunder were mere ad- 
ministrative directions and could not be en- 
forced, and accordingly a violation of the 
regulations made under the Police Act 
would not furnish the petitioner TOth a 
cause of action. This contention was nega- 
tived, Now, in Babu Ram’s case, AIR 
1961 SC 751 = (1961) 2 SCR 679, the 
impugned order was made in exercise of 
the powers conferred upon the Deputy 
Inspector-General of Police and the Inspec- 
tor-General of Police by the Police Act and 
the regulations framed thereunder. They 
were the statutory authorities to impose 
penalty. It was not an order made by the 
Governor of Uttar Pradesh. It was also a 
case to which Article 311 applied. In 
Babu Ram’s case, AIR 1961 SC 751 = 
(1961) 2 SCR 679, the Supreme Court did 
not equate the Governor’s pleasure with 
the exercise of statutory power by specified 
officers, but it did not maxe it clear that an 
Act of Legislature or the Rules under Art 
809 cannot impinge upon the pleasure of 
tire President or tiie Governor imder Arti- 
cle 810 as qualified by the provisions of 
Article 311 and were sulnect to the over- 
riding power of the President or the Gover- 
nor under Article 310 as qualified by the 
provisions of Article 311. Thus, an Act or 
Rules made imder Article 309 can only 
affect the pleasure of the President or the 
Governor to the extent that such Act or 
Rules reproduce the qualifications laid down 
on Article 310 by Article 311. tVhere, 
therefore. Article 311 has no application. 
Acts and Rules made imder Article 309 
would be subject to the unrestricted over- 
riding power of die President or the Gov- 
ernor under Article 310. 

16. Mr. Singhvi, learned counsel for 
the petitioner, has referred to certain sub- 
sequent judgments of the Supreme Court 
in support of his submission that Babu 
Ram’s case, AIR 1961 SC 751 = (1961) 2 
SCR 679, has made a departure from the 
law as till then laid down irith respect to 
justiciability of rules made under Art. 309 
even in case where Article 311 does not 
apply. These cases are Motiram Delta v. 
North-East Frontier Ely., AIR 1964 SG 
600; State of Mysore v. M. H. Bellary, 
AIR 1965 SC 868; and B, S. Vadera v. 
Union of India, AIR 1969 SG 118. We 
do not find it possible to read these cases 
in the manner in which Mr. Sin^vi has in- 
vited us to do. In Air 1964 
SC 600, the appellants were Railway ser- 
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pectively and retrospectively. Apart ham 
the limitations pointed out above, there is 
none other imposed by the proviso to Arti- 
cle 309 regardins the ambit of the <q?eia- 
tion of such rule. In other words, the 
rdes, unless they can be impeached on 
grounds such as breach of Part IH or any 
other constitutional provision, must be en- 
forced if made by the appropriate autho- 
rity.” 

The Court held that in the absence of any 
Act having been passed by the appropriate 
Le^bture on the said matter, the rules 
fnmed by the Railway Board v/ould have 
full effect and if so indicated retrospec- 
tively also and that there was such indi- 
cation about retrospective effect and ac- 
cordingly the contention was negatived. 
The question for determination in Vadera’s 
case, AIR 1989 SC 118, was the scope of 
the challenge which could be made to the 
validity and coostilulionahty of a rale made 
under Article 309 by a Government ser- 
vant to whom admittedly Article 311 ap- 
plied, The Court was not called upon to 
consider and did not consider the effect or 
Justiciability of rules made under Article 
309 in cases where Article 311 does Q<A 
apply. 


17. Turning now to the decisions of 
this High Court in O.S. Appeal No. 52 of 

1959 (Bom.), Chandra Bsan Venna v. 

Union of India, decided on 11-4-1958, 
Cbagla, C. T„ and Mody, J., held that the 
tenure of omce of a member of the defence 
service was at the pleasure of the President 
and any grievance in that connection was 
not Justiciable. Following this decision, in 
S. Framji v. Union of India, (1958) 60 

Bom LR 1302 = (AIR 1960 Bom 14), a 
Division Bench of this Court, consisting of 
Chagla, C. J. and S. T. Desai, J„ held that 
a civil servant could not assert and enforce 
in a Court of bw any condition of service 
rebting to his employment unless toerewas 
an in&ingement of Article 311 or unless 
he was suing he aireais af salary. In Tara 
Singh Ujagar Singh v. Union of India, AIR 

1960 Bom 101, K IC Desai, T., held that 
Army instructions were made lor the pur- 
pose of guidance of military authorities ia 
connection with civilbns employed in de- 
fence service and were only directory roles 
and have no binding force in themselves 
and do not affect the provisions of Article 
310 regarding the tenure of office rf per- 
sons being at the pleasure of the Presidrat 
or the Governor, as the case may be. In 
K. P. Chanlerlingam v. Union of lodia, 
(I960) 62 Bora LR 1 f= (AIR I960 Bom 
431), the same learned Judge held that the 
direct result of Article 310 is that noright 
of action is vest^ in the dismissed Govern- 
ment servant for a declaration that he is 
entitled to hold his office in accordance 
with the service rules applicable to hiin or 
that he can only be dismissed as provided 
by the , Rules and in accordance with toe 


procedure prescribed thereby, the only ex- 
ceptions to thiq principle being the cases 
where protection is provided In favom of 
the Govt, servant in the Constitution itself. 
It was further held that the competent autho- 
rity for making orders of dismissal can be 
prescribed by legisbtion in the shape of 
Acts of Parliament or State and rules made' 
thereunder and if such orders of termina- ‘ 
tion are challenged as being wrongful as 
against the Union or the State, the Union 
or the State can base its defence on the 
provisions of Artide 310, 

18. It was. therefore, submitted by Mr. 
Singbvi that these cases were decided 
fore the decision of the Supreme Court in 
Babu Ram’s case. AIR 1961 SC 751 = 
(1981) 2 SCR 679, and that after the Judg- 
ment the decisions of this Court have taken 
a different trend, and according to these 
later decisions “an infringement of rules” 
case did not fall within Article 3II. The 
first case referred to was First Appeal 
No. 109 of 1959 (Bom.) decided on Decem- 
ber 16, 1964/February 5 and July 19^^ 
K. K. Desai, J. In that case the plaintiff, 
who was employed la the Ordnance Depot 
at Sewri, claims that there had been no 
break in his service and that bo was ei^ 
titled to be paid the salary due to him and 
sued for arrears of salary. The trial C<^ 
held that the suit was sot maintainable 
since Article 311 did not afpJy. Before 
the Appeal Court it was adouttM on b^ 
half of the Governtnent that la view of the 
decision of the Supreme Court in MR 
1954 SC 245, the suit was maintainabK 
As pointed out earlier, in Abdul Majids 
case, AIR 1954 SC 245, it has been held 
that the doctrine of English law that every 
servant of the Crown receives his salary 
at the bounty of the Crown is not a part 
of the doctrine of the tenure of a Cro\TO 
servant being at the pleasure of King. This 
decision, therefore, has no relevance to 
the point before us. The next case reliOT 
upon is Misc. Petn. No. 256 of 1964 (Bom,), 
P. Naraynns A/enon v. Af, S. Seheean, D/‘ 
19/20-10-1085, by Mody j. In that case a 
cook in the 2nd Company, Southern Com- 
mand, Signal Regiment, was removed froni 
service. He contended that his rOTOval 
was wrongful because the provisions of 
Rule 15 of the Civilians In Defence Service 
(Classification, Control and Appeal) Rules, 
1052, were not complied with. Only one 
case was cited before the learned Judg^ 
namely, Kappor Singh Ilaraam Sin^ v. 
Union of India, AIR 1960 Madh Pra IW, 
in which a learned single Judge of tho 
Madhya Pradesh High Court held th^ 
thou^ Article 311 did not apply to a ciri- 
lian employed in the Defence Service, he 
was governed by Army Instructions (Inoiab 
1949, and that a contravention of the s^d 
Instructions would furnish a cause of action 
to such an employee. None of the SupreiW 
Court cases ml then decided nor any at 
the decisions of this Hi^ Coiut above re- 
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feired to were brou^t to the notice of tbe 
Court and accordingly the learned Judge 
proceeded to dispose of the petition as if 
AIR 1960 Madh Pra 119, was correctly 
decided. It may also be noted that in Misc. 
Petn, No. 256 of 1964 (Bom.), the order 
was not passed by the President but by 
the Commander, Bombay Sub-Area, while 
in the case before us the impugned order 
is that of the President himself. 

19. The third Bombay case upon which 
reliance was placed by Mr. Singhvi is 
Second Apped No. 569 of 1960 D/-25-11- 

1966 (BomO decided by M. V. Paranjpe, J. 
In that case, a Gate Darvan in the Ord- 
nance Factory, .Bhusaval, was dismissed 
from service. His contention was that he 
was dismissed without following the pro- 
cedure prescribed by the 1952 Rules. 
The learned Judge followed the deci- 
sion of Mody, J., in Misc. Petn, 
No. 256 of 1964 (Bom.) and also 
made a passing reference to the judgment 
in Babu Ram’s case, AIR 1961 SC 751 = 
(1961) 2 SCR 679 and held that the 1952 
Rules had the force of law. It appears that 
the plaintiff in that case was Class IV ser- 
vant and here again the order was not 
passed by the President but by some other 
punishing authority designated by the 1952 
Rules. 

20. The last judgment of this Hi^ 
Comt relied upon by Mr, Sin^vi is a judg- 
ment of a Division Bench of this Hi^ 
Court consisting of Tarlcunde and Wagle, JJ. 
in First Appem No. 95 of 1960, D/-18-l^ 

1967 (Bom.h This was a case in which 
the plaintiff, who was in military engineer- 
ing service of the Government of India, 
challenged an order withholding his incre- 
ment and in any event prayed for arrears of 
salary which, according to him, were due 
to mm. The trial Court held that the 
plaintiff being a civil employee in the 
Defence Department, was not entitled to 
seek the protection of Article 311 and that 
since Article 311 did not apply, the plain- 
tiff’s contentions were not justiciable. The 
Division Bench pointed out that the find- 
ings of the trial Court in regard to the 
scope of Articles 310 and 311 had no rele- 
vance to the pleas taken in the plaint inas- 
much as the impumed order was not an 
order which related to the tenure of the 
plaintiff’s ofiBce nor did it involve his dis- 
missal or removal from service or reduction 
in rank. On the facts the Division Bench 
came to the conclusion that there ^vas no 
Statutory rule framed under Article 309 
upon which the plaintiff based his claim 
and that aiw directions upon which he r^ 
lied would he only in the nature of admi- 
nistrative directions and the alleged breach 
was not justiciable and accordingly dis- 
missed the appeal. The ground upon 
which the judgment proceeded is the same 
as in Abdul Majid’s case, AIR 1954 SC 
245. This case is, therefore, not relevant. 


21, The judgment of this High Court 
which has a direct bearing on the point to 
be decided by us is Second Appeal No. 939 
of 1956 (Bom.), Jugatrai Mahmchand 

Ajwani v. Union of India, decided by a 
Division Bench of this Comt consisting of 
Patel and Palekar, JJ. on 15-10-1962. In 
that case, the plaintiu, who was workhig in 
the office of the Chief Engineer, Southern 
Command, was charge-sheeted and ulti- 
mately dismissed by the Chief Engineer, 
Southern Command. It was contended that 
unless the pleasure of the President could 
be evidenced by an order of dismissal made 
by the President himself, the order would 
be bad and Article 310 would afford no 
answer to a suit by the dismissed servant 
.^er considering all the relevant autho- 
rities on the point, the Division Beneh 
pointed out that very important functions 
can be delegated by the Governor to sub- 
ordinates under Article 154, and there was 
therefore, no reason why functions of dis- 
missal, removal from service and reduction 
in rank of Government servants could not 
also be delegated by the President or the 
Governor. Consistently with the scheme of 
the Constitution, which makes the President 
and the Governor the executive heads, the 
words “at the pleasure of the President or 
the Governor” had been used in Art. 310, 
The Division Bench further pointed out 
that in view of the fact that in the course 
of the judgment in Babu Ram’s case, AIR 
1961 SC 751 = (1961) 2 SCR 679, the 
Supreme Court emphasised the fact that it 
was dealing with a case covered by Article 
311 and it considered all these articles to- 
gether, the observations in that judgment 
ought to be confined to cases to which 
Article 311 was ^pficable. With respect 
to the contention that a breach of rules or 
Army Instructions which provide for an 
inquiry before dismissal was justiciable, the 
Division Bench held that these Army In- 
structions were not statutory rules framed 
under any statute and did not give a cause 
of action to the aggrieved Government ser- 
vant if they were not complied rvith and 
that even if the rules were framed imder 
the enabling power either under Section 
241 of the Government of India Act, 1935, 
or under Article 309, decided cases were 
against that contention. On merits also the 
Division Bench held that there was no vio- 
lation of rules of natural jusb'ce inasmuch 
as the plaintiff had in substance admitted 
the charges, and the holding of an inquiry 
would, therefore, have been an idle forma- 
lity. The matter was carried in appeal to 
the Supreme Court (Civil Appeal_ No. llSo 
of 1965, Jugatrai MahinchandT Ajwam v. 
Union of India, D/-6-2-1967.) With respect 
to the first contention, Shah, J., deiivcrmg 
the unanimous judgment of the Constitution 
Bench, composed of five learned Judges, 
stated as follows: — 

“Wo need only observe that the argument 
which was advanced before the High 
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Court that tie President alone may in his 
exclusive personal discretion exercise &e 
power under Article 310 has, in our judg- 
ment, no force. By Article 73 of the Con- 
stitutioa the executive power of the Union 
extends to all matters with respect to 
which the Parliament has power to make 
laws, and hy Article 77 (31 the President is 
competent to make rules for the more con- 
venient transaction of die business of Ae 
Government of India, and for the allocation 
among Ministers of the said business. If 
the power to determine employment under 
Article 310 is exercisoj in the name of 
the President in accordance svith the rules 
framed under Art 7.7 of the Constitution, 
no objection r^n be raised to the validity 
thereof.” 


With respect to the second coatcntion the 
Supreme Court held that it was not neces- 
sary to consider whether a breach of Army 
Instructions conferred a cause of action to 
the person aSected thereby as they agreed 
with the High Court that the appeiiant h^d 
at no stage denied the truth of Use charges 
made agafnst him and, therefore, an inquiry 
would nave been fruitless. 

22. In view of the above decisions of 
the Sujnreme Court and this High Court, 
we do sot consider it necessary to refer to 
decisions of other High Courts except two. 
In Kailashchand Ratan Chand v. ‘Ibe 
General Manager, Ordnance Factoiv, Kha- 
nutria, Jabalpur, AIR 1966 Madh Pra 82, 
a Divisfon Bench of that Ki^ Court held 
that if the procedure laid down in Buie 15 
of the Civihans ia Defence Service (Classi- 
fication, Coutial and Appeal) Roles, 195^ 
which procedure was suBstantiallv similar to 
that which had to be followed for riving 
a delinquent civil servant a reasonabw op- 
portunity as required by Art. 311(2), was 
not followed and the dismissal or removal 
or reduction in rank was in breach of that 
rule, it could not be said that the order of 
penalty was illegal nor could the order bo 
quas b M by the High Court under Article 
2^ of the Omstitutiou if Article 311 (2) 
did not apply. The Madhya Pradesh High 
Court considered various cases and, after 
elaborately referring to the decision of &o 
Supreme Court in Babu Ram’s case, AIR 
1961 SC 751 = (1901) 2 SCR 679, 
observed: 

“It follows, therefore, that ia cases not 
faHing under Art. 311, that is to say,. ui 
cases of persons not f allin g under the cate- 
gory of persons mentions ia Article 311 
H), the Measure of the President and the 
GOTemor is uncontrolled and when such a 
pCTson is removed or dismissed from ser- 
vice without complying with the provision* 
of any rules fram« under Article 309, ho 
has no ri^t of action against the Union or 
the State, as the lase may be. To say thaf 
even In cases where Ait. 311 does not ap- 
ply, an order of dismissal, removal or reduo- 
lion ia rank can bo assailed on the ground 


of having been made la breach of a rule 
made under Article 309 of the Constitution 
is really to hold that the pleasure of the 
President or the Governor under Art. 310 
is controlled even in these cases by the 
rule. The legal enforcement of the rule 
would bo inconsistent with Article 309, and 
in derogation of the provisions of Art. 310 
and would amount to giving to the ndo- 
making authority contemplate by Art 309 
the power to make rules so as to aficct 
even the powers of the President or the 
Governor under Article 310 of the Consti- 
tution read with Article 311 thereof. As 
has been stated earlier, the rule-maloDg 
power under Art. 309 cannot be validly 
cxerrised so as to affect the provisions of 
the Constitution including Articles 810 and 
311. 

Tho view that in cases not falling under 
Artid© 311 an order of removal or dismis- 
sal cannot be assailed on the ^und or 
having been mad© in breach of any rule 
laying down the procedure which must 1» 
followed before a penalty is imposed is 
supported by tho pronouncements of ths 


Supreme Court fn various cases.” 
hi the Madhya Pradesh case, the petitiooef 
was a maebmist in the Ordnance Factor)^ 
Khamaria, Jabalpur, and be was removw 
from service by an order of the Genem 
Manager of that Factory and not of ,.tho 
PresidCTt The Madhya Pradesh Hi^ 
Court held that to enforce Rule 15 of the 
Civilians in Defence Service (Classification, 
Control and App(^) Rules, 1952, would be 
inconsistent ^tb Article 809 and in den> 
gation of the provisions of Article 310 and 
would have the effect of affecting even the 
powers of the President or the Governor 
under Article 310. A Full Bench of _ the 
Punjab High Court, la Sham I-al v. Direo 
tor, MOitaiy Farms, Army Headquarters, 
New Delhi, AIR 1968 Punj 812 (ra), has 
disagreed with the view which found favour 
with the Madhya Pradesh High Court. 
The Full Bench also disagreed with the 
interpretation placed by the Madhya P^ 
desh High Court on Babu Rams case, AIR 
1961 SC 751 = (1961) 2 SCR 679. It 
observed that tho Madhya Pradesh _ High 
Court did not notice the earlier dectsfon ot 
a learned sinrie Judge of the same High 
Court in AIR 1980 Madh Pra 119. The 
Full Bench hdd that the view that a 
lie servant who could not claim the benefit 
of Aittele 811 could not agitate in the 
Courts that the procedure laid down by 
rules made under Article 309 had not 
followed and could seek relief only 
departmental authorities can no longer bo 
said to be good law in view of the Supreme 
Court decision in Babu Ram's case, ^R 
1961 SC 751 = (1961) 2 SCR 679. Tte 
Full Bench also rriewM to a decision of 
another Full Bench of the Punjab Hi^ 
Court in L.P.A. No. S-D of 1062 (Funf), 
P. H. Laxminarayan v. Engineer-in-Chief, 
Army Headquarter, D/-23-9-1965, and to 
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tbe decision of the Supreme Com± in AIR 
J965 SC 668, in both of which the ques- 
tion of justiciabili^ of rules under Art 309 
was conceded and observed that “It is not 
possible to see how the concessions which 
were made by eminent counsel were not 
well founded or were based on any mis- 
^prehension with regard to the law laid 
down in Babu Ram Upadhya’s case, AIR 
1961 SC 751 = (1961) 2 SCR 679”, In 
the Punjab Full Bench case, the petitioner 
was an Assistant Supervisor in the Military 
Dairy Farm, Ferozepur Cantonment, and he 
was compulsorily retired from service as a 
measure of punishment. The impugned 
order was made not by the President but 
by the Director, Military Farms. With great 
respect to the learned Judges who decided 
that case, we are unable to interpret the 
judgment in Babu Ram’s case, AIR 1961 
SC 751 = (1961) 2 SCR 679, as widely 
as the Full Bench has done. A carefiu 
reading of the judgment in Babu Ram’s 
case, AIR 1961 SC .751 = (1961) 2 SCR 
679, would seem to support the view adopt- 
ed by the Madhya Pradesh High Coiut. 
The rules with which the Supreme Court 
was concerned in that case were rules made 
under the Police Act which governed Gov- 
ernment servants admittedly entitled to the 
protection of Article 811, It is in this con- 
text that the Supreme Court judgment and 
the observations made therein are to be 
read. The concession by counsel, however 
eminent carmot carry the matter further 
where the question is of constitutional pre- 
rogative. Bellary’s case, AIR 1965 SC 868, 
was admittedly one to which Article 311 
applied. The fact that the Division Bench 
in Kailashchand’s case, AIR 1968 Madh 
Pra 82, did not notice the earlier decision 
of a sin^e learned Judge of the same High 
Court cannot also make any difference. The 
Division Bench has considered the matter 
fully for itself. It was not faoimd by the 
judgment of another Judge of the same 
Higi Court sitting singly. We may also 
point out that the view adopted by _ the 
Madhya Pradesh Hi^ Court in Kailash- 
chands case, AIR 1966 Madh Fra 82, is 
in conformity with the view taken by our 
Division Bench in Ajwani’s case. Second 
Appeal No. 939 of 1956, D/-15-10-1982 

(Bom,). 

23. Now, in this petition as the impugn- 
ed order is made by the President ana not 
by any statutory authority, we are not con- 
cerned with the real question before the 
Madhya Pradesh Division Bench and the 
.Punjab Full Bench, namely, whether when 
the pxmishing authority is other than the 
President or the Governor, any breach of 
the rules made tmder Article 309, nro- 
viding for procedure to be followed at dis- 
ciplinary inquiry would furnish an ag- 
grieved Government servant to whom Ard- 
clo 311 does not apply with a cause of 
action. The order in the present case is 
made by the President himself, and any 


observations in any judgment to the effect 
that the statutory autiiorify must act in con- 
formity with the requirements of the rele- 
vant statute and if not, its action would 
be justiciable carmot help the petitioner. 
Mr. Singhvi, however, contested the posi- 
tion that the impugned order of reversion 
\yas passed by the President. This conten- 
tion carmot be accepted. In the petition, 
particularly ffound (B) in paragraph 24, 
the impugned order of reversion is referred 
to as being an order of the first respondent. 
As mentioned before, the original first res- 
pondent to the petition was “the President of 
India” and it is only by a subsequent 
amendment that the description of the first 
respondent has been amended to “the Union 
of India”. No point has been raised in 
the petition that the order, though express- 
ed to be made by the President, was in fact 
not an order of tire President but of the ac- 
tual signatory of the said order, namely, K. 
Venugopalan, Deputy Secretary to the Gov- 
ernment of India, Further, under the 
Constitution, unless expressly provided 
otherwise, acts and orders of the President 
are not required to be signed by the Presi- 
dent. Article 77 (2) provides that orders 
and other instruments made and executed 
in the name of the President shall be 
authenticated in such maimer as ^vilI be 
roecified in rules to be made by the Presi- 
dent and the validity of an order or instru- 
ment thus authenticated shall not be 
called in question on the ground that it is 
not an order or instrument made or exe- 
cuted by the President. It is admitted 
that Joint Secretaries to the Government 
of India and Deputy Secretaries to the 
Government of India have been authorised 
to authenticate orders and instruments made 
and executed in the name of the President. 
It is, therefore, not open to the petitioner 
to contend that the impugned order was 
not made by the President. In facti it is 
e.xpressly stated in the body of the order 
that “the President hereby terminates the 
services of Shri J. N. Wanchoo with effect 
from the date he is relieved of his duties 
at the N,D.A. Thereafter, Shri J. N. 
Wanchoo will revert to the post of Section 
Master, R.I.M.C., Dehra Dun, on which 
post he holds a lien.” In this connection, 
the passage quoted earlier from the judg; 
ment of Shah, J., in Civil Appeal No. 1185 
of 1965, D/-6-2-1967 (SC), by a Constitu- 
tion Bench of the Supreme Court consist- 
ing of five Judges, is apposite. tMienever 
the Constitution requires that an act should 
be that of the President personally, it ex- 
pressly so provides; for example appoint- 
ments of Judges of the Supreme Court 
imder Article 124 (2) and of the Judges of 
the Hi^ Court under Article 21/(1) are 
requireti to he made by the President by 
warrant under his hand and seal, Ap ordCT 
of dismissal, removal or reduction in rank 
of an employee in a defence service _ or a 
person holding any post connected "yth tho 
defence is not required to be so made. In 
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feom Art. 311 one has no right to complain 


our opinion, therefore, the imramed oxdtf 
was made by the President of India and 
was an order made in the exercise of the 
pleasure of the President under Artide 310 
and the petitioner not being entitled to the 
protection conferred by Article 311, any 
breach of the 1965 Rmes is not Justiciable 
at the instance of the petitioner. 


Imlia had expressed Ws pleasure by dis- 
; the plaintiff . The pleasure of the 


even if the most elementary prindples of 
disregarded. . . . Article 311 is 


Justice 

not In the Constihjtfon just to keep a class 
of persons out of the sccpe of application 
of fundamental rules of justice recognized 
in that Article.” 


24. Mr. Singhvi, learned counsel for 
the petitioner, next submitted that in any 
event the impugned order could bo chal- 
lenge on the ground that the procedtae 
adopted at the inquiry violated the prin- 
ciples of natural Justira and that violation 
of the principles of natural Justice would 
furnish a cause of action to a Government 
servant even if he could not claim the pro- 
tection of Article 311. In support of this 
submission Mr. Singhvi relied upon Makhan- 
lal Dey v. Union of India, (1967) 2 Lab LJ 
782 (Cai). In that case the plaintiff, who 
ysns an estimator in the Military En^eer* 
ing Service, was dismissed by an order made 
by the Cluef Engineer, Eastern Command, 
}t was not disputed that in the disciplinary 
inquin held in his case the directions coo- 
tained In the Army Instructions were dis- 


regarded. The matter came In second ap- 
* of the 


peal before a Division Bench 
Calcutta High Court consistinc of S. K, 
Datta and A. C. Gupta, who allowed 
the plaintiff’s appeal. The Court held that 
the Army Instructions were mere directions 
as tbev were not framed under any statute 
and, therefore, did not furnish a cause of 
action to the plaintiff, Datta, T„ rested his 
Judgment on the short ground that the 
^er in (mestion was not an order made by 
the Presiaenlj since it was an order made 
by the Chief Engineer, Eastern Command. 
He held that the Courts were debarred 
from examining the pleasure of the Presi- 
dmt but were not debarred for examining 
xvhether in fact the pleasure had been exer- 
cised by the President or by some one who 
xvas duly authorised by the ConstitutiOT to 
act on his behalf. He found that the ftesi- 
d^t had expressed no pleasure either xray 
but an executive officer of the Union of 


With great respect to the learned Jud^, 
wo find ourselves unable to agree with^ 
these observations, Where an Act ^ of 
Legislature or the rules made under Article ' 
309 are powerless to impinge upon or ovct- 
ride the pleasure of the President or the 
Governor, unless In so far as such Act or 
Buies give ^ect to the provisions of Art. 
811 in cases where that Article applies, it 
would be startling if rules of natural Ji^ 
tice could restrict, modify or curtail the 
pleasure of the ]ftrcsident or the GovenOT 
under Article 310 when not qualified w 
A^'^e Sli. Rules of natural Justice would 
only be relevant in a case xmero Artcle 
811 applies for the purpose of ascertaimag 
whether a reasonable opportunity of show- 
ing cause was afforded to a Covemment 
servant In our opinion, it is eqt^y 
open to the petitjoncr to assail the im- 
pugned order on the ground that the rules 
of natural Justice wcto not observed, 

25, Turning to the factual aspect of 
case, even on the merits we find p.® I 
petitioner has not made out any case. B ^ 
the petitioner’s grievance that several 
visions of Bides 14 and 15 of the IgW 
Rules were not complied wtb, we fiQ<J 
that in the circumstances of this case « 
was not necessary to do so and such no^ 


Compliance has not caused any pr^effee ^ 
ttie petitioner. The first irregulari^ in tho 




missing 

executive officer did not rajoy the immu- 
mty which had been granted to the Presi- 
deut and that the pleasure of die President 
could not be delegated. It is not necessary 
for purpose to mate any observations 
on this findings. Gupta, T., while he agreed 
xrilh this findina procercM further to bold 
that the order or dismissal xvas passed with- 


conduct of the enquiry alleges ^ 

tioncr is that the diarge'Sheet x^ 
framed hy the disciplinary autbonty, tna 
disdplinaiy authority in the Present case 
being the President. Under R. 14 (3), ® 
charge-sheet is not required to be drawn w 
ly the disdplinaiy authority but it is to W 
drawn up or caused to bo draxvn up W 
the disdplinaiy authority. Though 
chaige-sb^ in the present case is 
by the Commandant of the Academy, tne 
said orders dated June 29, 1966 ana Jw 


1, 1968, show that the charge-sheet ^ 
Caused to ba drawn up and was accepten 


“Sri Roy at one stage of his —c, 

said that raaldng it obligatory on the 
quiry aufliority to observe the rules of 
^tural justice means introducing throud 
backdoor the ^tection of Art, 311 to 
xyhich the appdlant was admitte^y not ci>- 
titled. I do not think tht> argument is 
eotind. It is not correct to thinV- tha^ apart 


jsed to ba drawn up and was accepu»j 
being such by the Prerident It is not 
the petitioner’s allegation that the chai^ 
sheet xvas not causal to be ilraxvn up 07 
the President. The ground as urgM x^ 
not even taken by the TCtiticmer either m 
hfr written statement of defence to tbe 
^arge-sheet or in the oral statement jnaae} 
by mm before the Inquiry Officer. It WM 
for the first time taken in the amendniOTa 
made in the petition. We, therefore, find 
no substance in ti^ contention. 

20. ‘The second irregularity wbkh fr 
alleged is that no evidence xvas recorded m 
support of the charges made against 
TOtitioner. even though the petitioner hi» 
denied the same. In connection Bale 


1970 IF. N. Wanchoo v. Union o£ India {Madan JJ [Pr. 26] Bom. 199. 

14(14) of fhe 1965 Rules is relied uponj 
Hint rule is in the following terms: — - 

“On the date fixed for the inquiry, the 
oral and documentary evidence ly which 
the articles of charge are proposed to be 
proved shall be produced by or on behalf 
of the disciplinary authority. The witnesses 
shall be examined by or on behalf of the 
Presenting Officer and may be cross-exa- 
mined by or on behalf or the Government 
servant. The Presenting Officer shall be 
entitled to re-examine the witnesses on any 
points on which they have been cross-exa- 
mined, but not on any new matter, \vith- 
out the leave of the inquiring authority. 

The inquiring authority may also put such 
questions to the witnesses as it thinks fit.” 

Now, even a cursory reading of this rule 
will show that the evidence which is re- 
quired to be produced by or on behalf of 
the disciplinary authority is the evidence, 
oral or documentary, by which the articles 
of charge are proposed to be proved.. The 
charges made against the petitioner related 
to making the said three representations res- 
pectively dated October 14, 1983, April 2, 

1964 and July 13, 1964, in spite of being 
asked to desist from making such represen- 
tations by the said memorandum dated Sep- 
tember 17, 1963, communicated to him by 
. the letter dated September 28, 1963 and 
I absenting himself from the said Guest 
Night on August 21, 1964, at which by 
the said Academy Order No. 1081 dated 
August 28, 1964 all officers (service and 
civuians) and cadets were asked to attend 
and when reasons for his absence were ask- 
ed for and sending the said letter dated 
September 21, 1984, couched in imperti- 
nent and insolent language. Thus, the 
only questions of fact which arose at the 
said inquiry were (1) whether the said 
memorandum dated September 1.7, 1963, 

was communicated to the petitioner, (2) 
whether the. said representations were made 
by the petitioner, (3) whether the said Aca- 
demy Order was in fact issued, (4) whether 
the petitioner was absent from the said 
Guest Night held on August 21, 1964 and 
(5) whether he wrote the said letter dated 
21-9-1964, Now, both in ius written state- 
ment of defence and in the oral statement 
made by him before the inquiry officer, all 
these facts are admitted, The only ques- 
tion which, therefore remained was ^vhe- 
ther the sending of tne said representations 
and the tone and the language of the said 
representations and the said letter and not 
attending the said Guest Night amormted 
. to acts of insubordination or misconduct. 

The decision of this question turned upon 
the construction of the relevant rules and 
instructions and of the said representations 
and reply. The petitioner himself admitted 
that in sending the said representations he 
had not followed the normal channel of 
rcmresentation and had used the language 
which was not : proper. He, howm'er, 
sought to extenuate Ids conduct on the 


ground that all through the years he har- 
boured an overpowering sense of grievance 
and that his faults were natural to a person 
who felt strongly for so many years that 
justice had been denied to him. He also 
sought to extenuate the language used in 
the said letter of September 21, 1964, on 
the ground that at that time he was going 
through a period of intense mental and 
emotional strain. The effect of these ad- 
mitted facts and whether to accept his 
plea in extenuation or not were not matters 
of evidence. These were matters to be 
considered and decided by the Inquiry Offi- 
cer and the disciplinary authority. This 
CoT^ caimot substitute its judgment for 
theirs. We may, however, observe that 
the Academy is an establishment for the 
training of Defence personnel, and in such 
establishment the last person from whom 
indiscipline and insubordination can be 
tolerated is a member of the teaching staff. 
While considering this ground, it is also 
pertinent to note that Rule 14 (10) provides 
that “the inquiring authority shaU return 
a finding of guilt in respect of those arti- 
cles of charge to which the Government 
servant pleads guilty”. It is true that in 
express words the petitioner did not plead 
giulty, but the. effect of his written state- 
ment of defence and his oral statement in 
substance amounted to an admission of 
guilt It is also pertinent to note that Iw 
the said charge-sheet dated December 10, 
1964, in addition to being required to sub- 
mit a written statement the petitioner was 
asked (1) to state whether he desired to be 
heard in person, (2) to state whether he de- 
sired an oral inquiry to be held, (3) to fur- 
nish the names of witnesses whom he wish- 
ed to call in support of his defence, and 
(4) to furnish a fist of dociunents upon 
which he wished to rely in support of his 
defence. He was also offered inspection 
of such documents of which he desired 
inspection. The petitioner did not desire 
any of these things. He also did not desire 
to take inspection. He did not even desire 
that an inquiry should be held. In his 
^vritten statement, after admitting the 
charges made against him, he attempted to 
put forward some excuse for his conduct 
and on the strength of such excuse request- 
ed that the proceedings against him should 
be dropped. The excuse put forward by 
him was also not such as could either 
e.xculpate him or extenuate . his guilt. In 
these circiunstances, leading evidence to 
prove the charges became %vholy unneces- 
sary. Mr. Sinmvi, however, relj'ing upon 
the decision of the Supreme Court in Cal- 
cutta Dock Labour Board v. Jaffer Imam, 
AIR 1968 SC 282, submitted tliat unless 
the relevant statutory provisions arc com- 
plied with it cannot bo said that there was 
a proper inquiry. That_ decision does not 
lay down the proposition in such wade 
terms. What was held in that case that 
tlie circumstances relied upon fay the in- 
quiry authority for not holding a full in- 
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qmiy did not Justify not complying with 
ftiA statutory provisions. In that case cer- 
tain Dock workers, attached to the Port of 
Calcutta and governed by the Calcutta 
Dock Workers (Regulation of Employment) 
Scheme 1951 made by the Central Govern- 
ment under the Dock Workers (Regulation 
of Employment) Act, 1948, were detamed 
under the Preventivo Detention Act, 1050. 
On their release Irom detention the Calcutta 
Dodc I.abour Board commenced discipU- 
nary proceedings against them, No specie 
allegations, however, were made a^iinst 
them nor was any evidence led In the in- 
quiry. Only the detention orders were 
produced, but no attempt made to prove 
the allegations made therein. Thereafter 
orders terminating their services were pass- 
ed. It was contended, that the Board was 
iustiBcd In acting upon suspicion, the 
basis for the suspicion being the detention 
of the workers. The Supreme Court held 
that the services of the workers could not 
be terminated without a proper inquiry and 
the circumstances that they happened to 
be detained could aHord no Justification for 
not complying with the relevant statutory 
provisions and not following the prindples 
of natural Justice. This deci^on has no 
application to the facts before us. In the 
nreseot case, the order passed against the 
Petitioner \vzs not passed on mere suspi- 
cionasin the Calcutta Dock Labour Board's 
case, AIR 1966 SC 282, but on the Peti- 
tioner’s ovra admission of mailt. Tbo two 
decisions of the Supreme Ccmt whi^ are 
relevant are Jai R^ v. Union of India, 
AIR 1954 SC 584 and AJwanfs cas& 
Second Appeal No, 939 of 1956, D/-15-10- 
1062 (Bom), referred to earlier by us in 
another connection. In Jai Ram v. Union 
of India, AIR 1954 SC 5S4, a Civil ser- 
vant had confessed his inability to work 
and had asked to be retired and was con- 
s^uently allowed to retire. lie changed 
his mind subsequently and sought reiostato- 
ment alle^g tot an inquiw ought to have 
been held against him before passing the 
order of compulsory retirement against him. 
The Supreme Court observed tot in view 
of his confessed inability to work "it 
would be a useless foimalify’ to ask him 
to show carrse as to wW Ifis servfoes should 
not be terminated." In Second Aroeal 
No. 939 of 1936, D/- 15-10-1962 (Bom), 
the plaintiff who was in the Military, 
En^eer Service was examined as a 
witness in an inquiry against another offi- 
cer. In the eorirse of his evidence he ad- 
mitted that he did commit certain gross 
irregularities. He was serv^ wii a charge- 
sheet, At the inquiry ho was suppfi^ 
with copies of muster-roU of fah^reis 
which he was charged with filling np 
falsely and of the mcrimlnatory statements 
made by him as also by one Mukund TjTI 
in the previcms inquiry. These two state- 
ments were the only matters r^ed upon 
in ,tho charge-sheet Though in his written 
s tate ment the plaintiff did not express^ 
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pdml t the charges, he did not categorically 
state that the charges were untrue nor did 
be state that the stotement made either by 
him or by the said Mukund LaH in the 
earlier inquiry was untrue. He also did 
not demand any Inquiry as such. A Divi- 
sion Bench of this Hiw Court consisting 
of Paid and Falelmr, JJ. held tot it would 
"seem Impossible to contend that with lus _ 
own sworn statement and that of Mukund 
Lall in the earlier inquiry, there could be ' 
much of inquiry. Since the statement was 
at no stage retracted by the plaintiff, an 
inquiry would have been fruitless and dis- 
missal was (justified." This conclusion was 
upheld by the Supreme Court (Civil Ap- 
^ No. 1185 of 1965, D/-6-2-1967 (SC), 
^e Supreme Court held that “the appel- 
lant never denied the truth of the state- 
ments attributed to him, and those state- 
ments established the case of the State 
agai^ him. It would be difficult to hold 
tot because the Enquiry Officer did not 
act strictly according to the Rules a fresh 
Inquhy should be directed to enforce com- 
pliance with the Rules." la the present 
case also, since the Petitioner had admitted 
the charges, it would have been a mere 
idle fonr^ty to lead any evideaice. 

27. The thin! irregularity which is 
alleged Is the failure to rumisn to the P^ 
Jioner with a copy of the report of the In- t 
quiiy Officer ana to serve upon him a 
ootice to show cause against the penalty 
proposed The purpose for which a 
of the Inquiry Officer's report is required 
to be furnished is set out hy the Supreme 
Court in State of Maharashtra v. Bhal^an- 
kar Avalram Joshi, Civil Appeal No. 6U 
of 1966, D/-10-3-1969 = (reported in AIR 
1969 SC 1302), upon which Mr. Slnghrf 
has relied in support of his submission 
that failure to supply a copy of the to* 
quiiy Officer's lOToit would vitiate the in- 
quiry. In the Supreme Court case the 
respondent who held the permanent p^ 
of Senior Jailor, Surenderanagar, and who 
was at the material time worldng as an 
accountant at the Rafkot Central 7^ 
charge-sheeted and after the inquiry 
conmuded a notico was issued to nim hy 
the Insyiector-Ceneral of Prisons to show 
cause why be should not he dismlssed- 
No copy of the Inquiry Officer's report was 
fumishra to him. He made a represenm- 
tion and thereafter by an order made by 
the Inspector-General of Police he wa 
dismissed from service. In appeal the High ^ 
Court held that amounted to a den^ 
of reasonable opportunity contemplated by^ 
Article 811 (2). The Supreme Court con- 
ffnned the decision of the Court 

pointing out tot by non-supply of a copy 
of the report the respondent was prejudiced 
in making a proper representation to the 
Inspector-Cenem of Pw ice who bad to 
decide the guilt of the respondent and the 
punishment to be imposed upon him. The 
representation referred to by the Supremo 
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Court was the representation to the second 
show cause notice required to be given by 
Article 811 (2), that is the notice to show 
cause against the proposed infliction of the 
penalty of dismissal, removal or reduction 
in ra^. Under Rule 15 (4) (1) of the 
1965 Rules, a c^y of the report of the 
Inquiry OfBcer is required to be furnished 
to the Government Officer only when the 
disciplinary authority proposes to impose a 
major penalty. In the case before us, 
however, the penalty as also the mode of 
procedure for imposing it where the case 
falls under Clause 5 of the contract enter- 
ed into between the Petitioner and the 
President, that is, in cases of misconduct^ 
insubordmation, etc,, is contained in the 
said Clause 5. Clause 5, therefore, is a 
special provision in that behalf in the con- 
tract and this provision, therefore, under 
Rule 8 (1) (i) excludes the provisions in 
that behalf contained in the 1965 Rules. 
Under Clause 5 if the Petitioner is guilty 
of any insubordination misconduct, etc., 
the Government has the ri^t immediately 
and without any previous notice to termi- 
nate his service. By reason of the said 
order dated^ January 15, 1964 the word 
“termination” has to be read as “reversion 
to the parent department.” Thus, the only 
penalty which could be 'inflicted upon the 
Petitioner was the penalty of reversion to 
his parent department and that too imme- 
diatmy and without any previous notice to 
him. Even assuming the said order dated 
January 15, 1964 did not have the effect 
of varjdng the contract the provisions of 
the said contract would really amount to 
the same thing. Under the contract his 
services were engaged for a particular 
period upon certain special terms. It is that 
service only which could be terminated 
tmder the said contract. On the termina- 
tion of his service under the said contract 
the Petitioner would automatically revert 
to his parent department to the post of 
Section Master on which he held a hen. 
The Petitioner having in substance admitted 
all the charges made against him, there 
was also notning for him to represent with 
respect to the question of his guilt. Tto 
report was also not necessaty to enable him 
to file any appeal. The impumed order 
was passed by the President and there _ ■was 
no one, therefore, to whom the Petitioner 
could have appealed. Rule 22 of the 1965 
Rules expressly provides that no app^ 
shall lie against any order passed by the 
President. Mr. Singhvi also relied upon a 
decision of the Privy Council in B. Suiinder 
Singh Kenda v. Govt, of the Federation of 
Mal^'a, 1962 AC 322, on appeal from the 
Comt of Appeal of the Supreme Court of 
the Federation of Malaya. Under Art. 13 d 
( 2) of the Constitution of the _ Federation 
of Malayan reasonable opportunity of being 
heard is required to be given to a Govern- 
ment servant in answer to a charge against 
him. In that case tu’o men were charged 
in the Supreme Court at Penang for utter- 


Jt)^ed lottery tickets. The prosecution 
faded because it called a number of wit- 
nessess, including Police Officer, whose 
ewdence was p^ably false. The Com- 
missioner of Police thereupon ordered an 
inquiry to be held. After considering the 
report of ffie inquiry, the Commissioner of 
^lice decided that disciplinary proceedings 
should^ be taken against the appellant. The 
Commissioner appointed an adjudicating 
officer to inquire into the chaises. A copy 
of toe report of inquiry held before the 
disciplinary proceedings commenced was 
furnished to the adjutocating Officer, but 
not the appellant. This report contained 
matters highly prejudicial to the appeHanfc 
The Privy Council held that this amounted 
to the Court hearing evidence or receiving 
representation from one side behind the 
back of the other and amounted to a denial 
of natural justice. Now, the facts of that 
case were wholly different from the facts 
before us. There, the report in question 
was the report of a preliminary inquiry held 
to enable the Commissioner of Police to 
decide whether disciplinary proceedings 
should be initiated. It was not a report 
containing the findings of the adjudicating 
officer. This authority also, therefore, can- 
not help the Petitioner. 

28. Thus, aH the contentions raised by 
the Petitioner even on the merits must 
also fail, 

29. In the result, we dismiss the peti- 
tion and discharge the rule \vitii costs. 

Petition dismissed. 
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PATEL AND CHITALE, JJ. 

C. P. Khanna, Petitioner v. V. K. Kal- 
^atgi and others. Opponents. 

Special Civil Appln. No. 1987 of 1969, 
D/- 10-9-1969. 


(A) Co-operative Societies — Maharashtra 
Cooperative Societies Act (24 of 1961), 
Ss. 91 and 96 — Rules framed under Sec- 
tions — Constitution of India, Articles 14, 
19 (1) (f) — Provisions of Sections 91 and 
96 and Rules under not violative of Arti- 
cles 14 and 19. 


Sections 91 and 96 of the Act and the 


pulsory arbitration in the disputes between 
a society and a third person do not io 
manner offend Articles 14 and 19 (1) (f) 
of the Constitution. AIR 1962 SC 3S6. 
Foil. (Para 11) 

What Article 14 prohibits is class legis- 
lation. It does not mean that all are 
entitled to equal treatment^ It offiy mea^ 
that two persons similarly situated must bo 
treated alflce. Reasonable dassificabon Iot 
purposes of legislation and treatment is 
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S ermissible. However, the conditions for 
le validity of such classification ore t^t 
there must bo intellipble differentia wWeJi 
distinguishes the group of penons or things 
from those that are left out, and, there 
must be rational nexus between the classi- 
fication and the obiect to be achieved. 

(Para 4) 

Co-operative Societies could be treated 
as a rfass by themselves. Though the 
ideal is unselnshness, this cannot be achiev- 
ed in practice. In order that such co- 
operative ventures must succeed, it is also 
necessary that such ventures be given rea- 
sonable protection in every possible man- 
ner. Thus provisions are made to see that 
its funds are not frittered away by provid- 
ing careful supervision of its transactions 
and providing a procedure for early settle- 
ment of disputes. In order to ensure early 
settlement of disputes provisions are made 
for compulsory arbitration in matters con- 
nected with the business of the societies 
between the society and its members or its 
officers etc., or society and a stranger in 
very limited circumstances. The procedure 
is not so Inad^uate as to bold that It is 
unreasonable. TxLeTe is a nexus between 
the object to be achieved In the maldog 
of classification and the provisions made. 

ffaras 6, 10) 

It could abo not be said that because 
the Court is entitled to adjudicate disputes 
and determine the rights to property be- 
tween two litigating parties Article 10 (1) 
(i) of the Constitution \vouId be offend^ 
(Para 12) 

(B) Constitution of India, Article 227 
Maharashtra Co-operative S^cties Act (24 
of 1981), Section 01 — Petition under 
Article 227 before any order m^o under 
S. 61 ~ Question whether reference made 
by Society is dispute within Act — Matter 
held would be properly decided under Act 
and not imder Article 227. (Para 13) 
Cases Referred: Chronolo^cal Paras 

(1982) AIR 1962 SC 388 (V 49) « 

(1962) 3 SCR ^0, biannalal Jain 
v. State of Assam 11 

B. R. Naik, for Petitioner. 

PATEL, J. t This is an application wbicb 
the petitioner has filed even before the 
Officer on Special Duty has made any order 
\mder Section 91 of the Maharashtra Co- 
operative Societies Act (hereinafter referred 
to as the Act) and referred the dispute to 
arbitration as required by it for arresting 
the proceedings. In short the petitioner 
wants to smother any proceedings at all 
before the Officer on Special Duty and 
wants this Court to go into the question 
of merits without permitting the said Offi- 
cer to apply his .mind to the proceeings. 

2. Facts as alleged by the petitioner 
are as follows : 

Resixmdcnt No. 5 Is a member of the 
Society Respondent No. 4 and as such holds 
two flats Nos. 10 and 11 in the building 
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of the Society. The petitioner says that 
respondent No. 5 agreed to transfer to him 
hb interest in the flats, his share holdings 
etc;., for Rs. 70,000 which ho paid to him. 
The agreement is of March 1, 1967, Thq^ 
jointly gave intimation to respondent No. 4 
and requested that the petitioner be admit- 
ted as member. The request was turned 
down. For building the flats loan ^ was 
obt^ed from respondent No. 8 ^d instd- 
ments had to he paid. The petitioner paid 
the instalments for some time but as ho 
was not admitted to its membership he did 
not thereafter pay the instalments. Respon- 
dent No. 4 therefore filed a dispute bmore 
respondent No, 1 of which notice was 

g Ven by respondent No. 1 to the petitioner. 

lius case respondent No. 4 cimms du« 
payable in respect of fiats Nos. 10 and 11 
and is filed against respondent No. 5 and 
the petitioner. The petitioner wants the 
proceedings to be quashed on the grouM 
that this is not a dispute which can be 
decided imder the provisions of the Act 
This question cannot bo decided by us. 
The Begistrer or the officer must do it 

3. Mr. Naflc, for the petitioner, howe^ 
says that this is not the question that ha 
proposes to rolse. He says that be wa^ 
to cballenge the vires of aections 91 to 06 
and 163 of the Act. His contentioa m 
now formulated is that the provisions to 
compulsory arbitration io the disputes bo- 
tween a Society and a third person 
under limited circumstances offends .ArQ- 
cles 14 end 19 (1) (f) of ^e Constitution of 
India. In amplytying this ground he con- 
tends that there is no jusMcation for re- 
quiring comimtsory arbitration in the ^e 
of Societies, liie procedure provided maxes 
it froni procedural aspect a very unre^on- 
able provision, He says that the Re^trar 
Is given an absolute and unqualified disme- 
tion under Section 91 to decide whether 
or not a matter referred to him is a dis- 
pute, that the dispute may be referred to 
nominees who may not bo trained person- 
nel and may not xnow law and that no 
particular procedure is prescribed und^ 
the Act and the rules. On the other hand, 
be says that in the case of other litigpnts 
who are not connected with the Society, 
the procedure of civil Courts with all sa^ 
guards gives a proper opportunity to the 
parties to litigate their cases. 

4. What Article 14 prohibits is class 
legislation. It does not mean that all are 
entitled to equal treatment. It only means 
fiiat two persons similarly situated roust be 
treated alike. Reasonable classification to 
paipraes of legislation and treatment is 
permissible. Ilowevcr, the conditions to 
the validity of such classification are thrt 
there must be intelligible differentia which 
distinguishes the group of persons or things 
from those that are left out. and. there 
must be rational nexus between the classi- 
fic^on and the object to bo achieved. 
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_ 5; 'Hiat in a welf^e State co-operative 
institutions play an important part cannot 
be denied. Different authors define ‘Co- 
operation differently. Facy’s definition 
based on sodq-economic aspect is: Co-opera- 
tive Society is an association for the pur- 
pose of joint trading originating among 
the ■weak and conducted always in unselfisn 
spirit on such terms that all who are pre- 
pared to assume the duties of membership 
may share in its rewards in proportion to 
the degree in which they make use of 
their association (Facy, Co-operation at 
Home and Abroad). In Go-operation in 
Finland, the 'writer says, “A Co-operative 
Society is a union of persons established 
accoroing to the principles of equalitj’- 
number of whose members is unlimitm 
and the purpose of which is, by the joint 
performance of economic acts, to improve 
the financial position of its members or 
the conditions under which they cany on 
their profession, by means of either self- 
help or self-help with Government support, 
pro-vided that all profits made by the joint 
action shall be distributed in proportion to 
which each member has taken part in the 
business and not in proportion to the capi- 
tal invested.” This describes the funda- 
mentals of a co-operative society and no 
wonder that in every country in the world 
great emphasis is laid on co-operative 
ventures. The provisions of the Act are 
oriented to achieve these objectives. 

6. Under the circumstances, there is no 
[reason, therefore, why co-operative societies 
[should not be treated as a class by them- 
selves, Though the ideal is rmselfishness, 
[this cannot be achieved in practice. In 
order that such co-operative ventures must 
succeed, it is also necessary that such ven- 
tures be given reasonable protection _ in 
every possible manner. Tnus provisions 
are made to see that its funds are not 
frittered away by pro'viding careful super- 
vision of its transactions and providing a 
procediue for early settlements of disputes. 
In order to ensure early settlement of dis- 
putes pro-visions are made for compulsory 
arbitration in matters connected -with the 
business of the societies between the society 
and its members or its ofiBcers_ etc., or 
society and a stranger in very limited cir- 
cumstances. As we have said earlier the 
purpose to be adhieved is to protect the 
co-operative movement and to see that its 
resources are not ffittered away by wasteful 
litigation. 

7. Under Section 91 disputes have _ to 
be referred to arbitration only in limited 
number of cases "viz., those between a 
Society and (1) its office bearers, past or 
present^ its agent or servant or nominee or 
their successors, (2) a member, past mem- 
ber or a person claiming through them and 
(3) a person who has been granted loan by 
the Society or wth whom the Socie^ has 
or had transactions under Section 4o and 
any person claiming through such a person. 


Section 45 of the Act covers (I) such per- 
sons and such transactions in respect of 
which restrictions have been placed by the 
rules enacted tmder the Act, (2) surety of 
a member, past member or a person other 
than a member who has been granted a 
loan by the society, and (3) otlier societies 
or the liquidator appointed under the Act 
Inclusion of the first and second set of 
persons and their transactions cannot 
possiblv be objected to for the ob-vious rea- 
sons that if these were not protected, 
interested ofilce bearers of a Society might 
successfully evade the pro^^sions of the 
Act So far as the third set is concerned, 
having regard to the scheme of the Act 
their inclusion also cannot be objected 
to. 

8. We now come to the procedure to be 
adopted in these matters. The first thing 
to be considered is the question of deter- 
mination by the Registrar whether there is 
a dispute. Section 91 (1) requires any of 
the parties to refer its dispute with the 
other to the arbitrator, and by Section 91 
(3) the decision of the Registrar on the 
question whether a dispute eidsts is made 
final. Section 93 provides that if the 
Registrar is satisfied that any matter re- 
ferred to him is a dispute, he has to decide 
the matter either himself or refer it to a 
nominee or a board of nominees. By sub- 
section (3) he is given power, when com- 
plicated questions of law or facts arise, to 
require a* party to approach a civil Court 
and stay the action for some time, If the 
party fails to approach the civil Court, be 
has to order hearing to proceed. The 
relevant Rule in connection with this sub- 
ject is Rule 75. It enables the Re^trar, 
before deciding the question, to call for 
any copies of documents and other state- 
ments or record. This shows that he has 
to apply his mind to the matter and not 
mechanically make an order. He has to 
decide whether prima facie there is any 
substance in the matter, whether there is 
any legal bar and whether that is a matter 
triable under the provisions of the Act 
If he is satisfied on these, then he has to 
either decide the dispute or refer it to an 
arbitrator. There is a right of appeal and 
revision to higher officers or the Govern- 
ment against the order made by the sub- 
ordinate officers imder Section 154. Hairing 
regard to the nature of the matter to be 
considered this is a sufficient safeguard, 
since the real dispute is to be gone into 
fully by himself or nominee after a re- 
ference is made. It is •wrong, therefore, to 
say ffiat the Registrar is given uncanalis- 
ea power and discretion to refer or not, the 
dispute to a nominee or entertain it him- 
self. Same thing could be said of a Cot^ 
when it registers or refuses to register tiio 
plaint. In actual working wo have rarely 
seen any injustice being done, and when 
that happens the Government interferes 
and in the last resort the High Court docs. 
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9. Now as to the procedure for actual 
trial of diqmtes. Section 92 provides 
periods of liimtation in special cases and 
as to the rest provides that the limitation 
Act will be applicable. Under Section 94 
the Registrar or his nominee is required to 
follow the prescribed procedure and is 
given power of a Civil Court lor sitm- 
manJng and enforcing attendance of wit- 
nesses, requiring parties and witnesses to 
give evidence on oath and compel them 
to produce documents. Sub^ec. (3) gives 
to the Registrar or his nominee powers 
similar to those in Order I, Rule 10 of 
the Code of Civil Procedure, power to add 
or substitute parties and power to strike off 
the name of a party, and clause (d) thereof 
is similar to Omer 2, Rule 2 of the Code. 
Rule 77 (1) rMuires the nominee to decide 
the dispute within two months and gives 
the Rc^trar power to withdraw tte same 
from that nominee and refer it to another 
in case of delays, Rule 77. (2) requires the 
nominee to record the evidence of the 
pmties and the \vitnesses and dedde the 
dispute upon consideration of the oral 
dence and all documents that may be 
produced before him. Rule 77 (3) enables 
him to hear a disimte ex parte if a party 
falls to appear upon summoning. If tbero 
are more than one nominee by Rule 77 (4) 
the decision of the majority b to prevail. 
Rule 78 requires summonses to be i^cd 
to the parlies requiring their and witnesses' 
attendance and productioa of books not 
less than fifteen days before hearing. 
Rule 78 (2) provides tor the mode of ser- 
vice of summons. Rule 78 (3) requires a 
return to bo made by the person serving 
the summons stating the parbculats of ser- 
vice. By Rule 78 (4) power is given to 
the oiEcer issuing the summons, to exa- 
mine the person serving the summons, and, 
make inquiry of proper service. Finally, 
Section 97 provides an appeal against the 
decisions in such disputes to the TribunaL 
The Tribunal is constituted under Sec, 149 
of the Act which consists of experience 
members of the Judiciary or Advocates of 
standing, and under the section the Tribu- 
nal has all the powers of an appellate 
Court under Section 97 and Order 41 in 
the First Schedule of the Civil Procedure 
Code. 


10. The above examination reveals that 
the mquiry of the dispute is to be judicial 
as evidence has to be recorded ana there 
is the safeguard of a proper appeal and of 
the supervision of the ili^ Court under 
Article 227 of the Constitution. The pro- 
cedure is stricter than that of civil Courts 
and it has the salutary effect of cutting 
down unnecessary technicalities of whidi 
plenty of advantage is taken by aH eon- 
cemrf in all litigations in civil Courts. 
Experience has bera that so far. Advocates 
of some stan^g were appointed as nomi- 
necs. Now it seems sp«Ail officers who 
are full-time employeea are also appointed 


fcff this purpose. The disputes are heard 
very qui^y thou^ even there sometimes 
some seasoned litigants succeed in delay- 
ing the proceedings. The safeguard of a^ 
peal really ensures just decisions of the 
disputes. Speaking for ourselves, if such 
procedure is adopted in civil Courts, pro- 
Dably, the L'tigants will be rnore happy 
mtb quicker and satisfactory results and 
the present delays and wasteful expendit^ 
could be avoidra, We have been dealing 
with matters decided under the Act and 
we are satisfied that the standards of deci- 
sions are as good as, if not better, than 
those in civil Courts. We are not satisfied 
that the procedure is so inadequate as to 
hold that it is unreasonable. There is a 
nexus between the object to be achieved In 
the making of classincatioQ and the provi- 
sions made. 

11. That an exception in favour of co- 
operative societies can be made has bera 
decided by the Supreme Court in Mannalal 
Jain V. State of Assam, AIR 1962 SC 886. 
In our view, therefore. Sections 91 to 08 
of the Act and the rules framed there- 
under prescribing special procedure do nrt 
in any manner offend Article 14 of the 
Constitution. 

12. A faint suggestion was made tluf 
these provisions affect the ri^ts of 
person to propc^ and were nit by Arti- 
cle 19 (1) (f). 'Im's is too specious an 
argument to need any effective answer. 
The same thing happens when a deerw is 
passed by the CcFUrt in a suit, Caasmuch as 
the decree may direct the defendant to 
band over the property to the plaintiff and 
pay the plaintiff certain amount. It could 
not be suggested that because the Court Is 
entitled to ad{udlcate disputes and deter- 
mine the rights to riroperty between two 
litigating parties Artiao 19 (1) (Q of the 
Constitution would be offended. 

IS. We are not prepared to hear Dr. 
Kaik on the question as to whether or not 
the reference m^e by the Society founts 
to a dispute within the Act. It lies ^pro- 
perly within the authority of the Regisfim 
or Assistant Re^trar, as the case may be, 
to decide this question. There is no r^* 
son why this Court should be flooded by 
this kind of applications without even offer- 
ing an opportunity to the officers concOT- 
ea to apply their minds to the facts and cir- 
cumstances of the case. 

14. We, therefore, reject the appBca- 
Applicatioa dismissed. 
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^ Kacharu Baban Kothawale and others, 
Appellants v. State of Maharashtra and 
another, Eespondents. 

A. F. A. D. No. 257 of 1966 D/- 11-2- 
1969, from decision of Dist. J. Ahmedna- 
gar, in Appeal No. 59 of 1965. 

(A) Bombay Administration of Estates 
Regulation (8 of 1827), S. 10 — Agricultu- 
ral land — Occupant not known to be 
Living — Intestate property — District 
Judge merely acting on report of revenue 
authorities appointing administrator and 
directing him to take possession of lands 
in question — Proclamation neither issu- 
ed as required by S. 10 nor published in 
gazette — Non-compliance of provisions 
of S. 10 — Order of District Judge held 
null and void. (Paras 8, 9, 16) 


(B) Bombay Administration of Estates 
Regulation (8 of 1827), S. 10 — Bombay 
Land Revenue Code (5 of 1879), S. 72 — 
Agricultural lands — Tenants in posses- 
sion — Person shown as occupant in re- 
cord of rights, a Hindu, dying or presuni- 
ed to be dead intestate — Government’s 
right to take possession of property under 
S. 29, Hindu Succession Act — Effect of 
S. 72 Bombay Land Revenue Code — 
Section 72 being a provision contained in 
special legislation overrides gener^ pro- 
visions of S. 10 of Regulation (8 of 1827) 
— - Orders of District Judge appointing ad- 
ministrator and directing him to take pos- 
session of lands, based merely on report 
of revenue authorities, held null and void 
— (Hindu Succession Act (1956) S. 29). 

Certain persons shown as tenants of 
agricultural land in record of rights were 
in pKJSScssion of the leinds. The person 
shown as occupant of the land w^ a 
Hindu. The Di^rict Judge merely ac^R 
on the report of revenue author^es tnat 
the occupant was not known to be living 
and the lands were intestate 
appointed an administrator ^d directed 
him to take possession of the lands in 
question. 

Held the orders of the Distnrt 
were null and void. (Para lb) 

The right of the Government xmder Sec- 
Hon 29 of the Hindu Succession i^t or 
under the general law prior to ih® 
Succession Act is not higher than tnat oi 
an heir who can inherit the ertate, suo- 
Liect to the liabilities and obhgations or 
’•the heirs. The persons being m posse- 
sion of the lands continuously as tenants, 
the heir would take subject to ^6 
sions of the Bombay Tenancy and Agncm- 
tural Lands Act, 1948. (Para 11) 

Further, the person presimed to be dead 
had merely occupancy rights m the said 
land, the occupancy would be governed 
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by S. 72 of the Bombay Land Revenue 
Code, 1879. The effect of the section is 
that the occupancy rights in agricultural 
la?:ds of a Hindu, Mahomedan or Budhist 
who dies intestate and without known 
heirs instead of being managed and even- 
tually sold by the administrator appointed 
by the District Court is sold by the Col- 
lector and the net proceeds are made 
over by the latter to the administrator for 
credit to the deceased’s estate. In short, 
the intention ^ to prevent the occupancy 
of persons dying intestate coming imder 
the management of the District Comt’s 
administrator. This section being a provi- 
sion contained in a special legislation over- 
rides the general provisions of law con- 
tained in Section 10 of the Bombay Re- 
gulation Vin of 1827. All that the Col- 
lector can sell under Section 72, however, 
is the right, title and intere^ of the 
deceased occupant and the subordinate 
rights are not affected by such a sale. 

(Paras 12, 13) 


(Observations) — When an occupant 
dies without heirs, his occupancy does 
not lapse or become forfeited or liable to 
resumption by (^vemment but the case 
is provided for in the Land Revenue Code 
by provisions of Section 34 of the 
Maharashtra Land Revenue Code 
(j966) which, of course, will not be appli- 
cable to the facts of the instant case but 
which provides that the Collector shall 
take possession of the occupancy rights 
and may lease it for a period of one year 
at a time. The section in the new Act 
gives a power to the Collector to keep 
any claimant in possession of the occup- 
ant. (Para 14) 


M V. Sali, for Appellants, C. R. Dalvi 
sst. Govt. Advocate, for Eespondents. 

JUDGMENT: This is plaintiffs second 
jpeal involving interesting points of 
w. The properties in dispute are agncul- 
iral lands survey Nos. 89 and 90 situat- 
l in village Sangavi-Surya in Taluka 
amer. Survey No. 89 measmes 3 acres 
I gunthas and is assessed at Rs. 5-2-0. It 
a Bagayat land called as Malai. 

;y No. 90 measures 12 acres 23 gunthas 
id is assessed at Rs. 3-12-0. It is a toa- 
it land known as 'Wadi’. ,The Plainbffs 
•e in possession of the smt lands for a 
nnber of years. According to them, they 
id their ancestor have been in possesion 
the lands for over 60 or 70 years. Ons 
^aman HaRhun^th Kull^ sho^ 
the record of rights fxtra^ 
ipant of ^d lan^. 
e shown in the record of 
its of the said lands. 

2. The TalatW of Jhe 

le ot^cup^t Yama lands were m- 

aown to the Tala- 

■state property. J-ne reiA-j. 
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Ihi was received by the Taluka Magistrate 
on July 26, 1960 and the Taluka Magis- 
trate in his turn made a report to the 
District Judge, Ahmednagar on October 
15, 1962 purporting to act under S. 10 of 
Bombay Regulation VIII of 1827 and Sec- 
tion 58 of Bombay Act IV of 1890. The 
report ^vas sent ty him through the Sub 
Divisional Magistrate, Pamer Division. 
Ahmednagar. On October 25, 1962, the 
Assistant Collector, Pamer Division. 
Ahmednagar submitted a report to the 
Collector of Ahmednagar with the recom- 
mendation that the papers may be for- 
warded to the District Judge, Ahmedna- 
gar for further orders and the Collector, 
Ahmednagar in his turn on November 3, 
1962 forwarded it to the District Judge^ 
Ahmednagar for necessary action. The 
learned District Judge before whom the 
report was r ois tered as Pamer Intestate 
C^e No. 2 of 1962 passed the following 
order on November 16, 1962: 

"Read report of the Taluka Ma(dstrate. 
Pamer sent under No. WS VI 1078/62 
dated 15-10-1962 regarding intestate pro- 
perty belonging to the deceased Shri 
Waman Raghunath Kulkami of Sangawi- 
eurya Taluka Pamer, 

ORDER 

The Nazir, Civil Court Pamer. Is 
appointed Administrator of the property 
tmder S. 10 of the Bombay Regulation VIII 
of 1827”, 

On the same day, he also Issued an order 
directing the Nazir, Civil Court. Pamer to 
take possession of the two lands mention- 
ed above as the Administrator appointed 
by him under Section 10 of Regulation 
VUI of 1827. 

3. Coming to know of this order on 
December 7, 1962, the plaintiffs made an 
application for reriew of the order be- 
fore the District Judge and the said re- 
view application is still pending. On 
that review application, the District Judge 
ordered stay of the recovery of possessioo 
and I am told that the plaintiffs ere still 
in po-5session of the lands in dispute. The 
plaintiffs also gave a notice tmder S. ^ 
of the Civil Procedure Code to the Col- 
lector of Ahmednagar and to the Nazir 
of the suit which they intend^ to file 
challenging the validity of the order dated 
November 16, 1962 passed by the District 
Judge. In the said notice they contend- 
ed that they were in possession of the 
lands from the time of th^ forefathers 
for over 60 to 70 years and that they had 
paid the assessment every year and en- 
joyed the land as owners opaily and wito- 
out any obstruction from anybody for 
many years. They further stated that 
their names were shown as tenants of the 
lands and the name of Waman RaghunaA 
Kulkami was shown as occupant, but they 
did not know who Waman Raghunath Kiil- 


7 . State (Vaidya J.J A.LS. 

kami was and his whereabouts or even 
whether he was living or dead. They, 
therefore, contended that the entry In the 
record of rights showing Waman Eaghu- 
nath Kulkarni as occupant was a bogus 
entry and the village officer failed to de- 
lete it although in an enquiry made by the 
District Deputy Collector in the year 
1945, the village officer was directed to 
delete the name of Waman Raghunath 
Kulkami and enter the names of the 
plaintiffs. It was also stated In the notice 
that the conditions precedent mentioned 
in Sections 9 and 10 of the ^mbay Regu- 
lation Vin of 1827 did not exist In the 
case at the date of the order of the ap- 

E iintment of the Administrator and 
ence the District Judge had no juris- 
diction to appoint an Administrator be- 
cause the properties were already in the 
actual possession of the plaintiffs. - 

4. On the basis of the said notice, the 
plaintiffs filed on Mar^ 6, 1963 a suit in 
the Court of the Civil Judge, Junior 
Division against the State of Maharashtra 
respondent No. 1 and one J. S. Jagtap, 
Administrator and Nazir and Clerk of ^ 
Court, Pamer, respondent No. 2. On 
January 3, 19^ the Civil Judge, Jumor 
Division Pamer returned the plaint for 
presentation to the proper Court and thr 
pbintiffs filed on January 4, 1964 the sale 
phiint in the Court of the Civil 
Senior Division, Ahmednagar at Ahmw- 
nagar where it was register as reguW 
dvil suit No. 10 of 1954. In the said riu^ 
the plaintiffs prayed for a declarato 
that the order passed by the Distnci 
Judge. Ahmednagar In Intestate Case No 
2 of 19C2 was illegal, ultra vires and voW 
and that, therefore, no person should trj 
to recover possession of the land from wj 
plaintiffs and the plaintiffs also 
for an injunction restraining the dden- 
dants from taking possession of 
or Interfering with the possession of tne 
land by the plaintiffs. 

5. Respondent No. 1, State of Mah^“ 
ehtra, resisted the sxiit by filing written 
statement ^ 20 contending that it was 
not true that the plaintiffs were In P<^ 
session of the lands for over 60 or 
years as owners. They were inposse^on 
as tenant^ but the fact was that the plain- 
tiffs were in possession as tenants oi 
Waman Raghunath till 1943-44 and aftrt 
his death, they surreptitiously Kot th®" 
names entered in the record of nghu a| 
cultivating the lands as owners in 
though Waman Raghunath died 
wltlwut any heirs sometime 1°. 
and hence the lands escheated to the State 
Government Defendant No. 1 furth®£.^s 
tended that the entry of the year 1944-^ 
rtiowing the plaintiffs as owners did ^ 
^ve the plaintiffs any better title totto 
lands and hence the Taluka Magistrate 
made a report to the District Judge in w- 
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cordance with the facts as observed by 
him and the District Judge in his tiun 
appointed defendant No. 2 as Administra- 
tor_ in_ accordance with law and hence the 
plaintiffs’ suit liable to be dismissed with 
costs. Defendant No. 2 filed a Purshis at 
Ex. 22 adopting the written statement of 
defendant No. 1. 

V 6. On the evidence, the Civil Judge, 

' Semcr Division, Ahmednagar held that the 
plaintiffs proved that they were the 
owners of the suit lands as the plaintiffs 
and their ancestors were in continuous 
possession of the land for over 60 or 70 
years without paying rent to anybody. 
He regarded the entries in the name of 
Waman Eaghunath as hoUow and held 
that there was sufficient reason in the case 
to believe that the plaintiffs were culti- 
vating the lands as owners for over 60 or 
70 years. He also held that there was no 
ewdence to show existence of any person 
by the name Waman Eaghunath KulkamL 
He, therefore, declared that the appoint- 
ment of defendant No. 2 as the Adminis- 
trator of the suit lands was not legal and 
restrained the defendants from recover- 
ing possession of the suit lands from the 
plaintiffs. 

7. The defendants filed an appeal in 
-'.the District Court at Ahmednagar. The 
teamed District Judge allowed the appeal, 
set aside the decree passed by the trial 
court and dismissed the suit •with costs. 
He held that the plaintiffs failed to prove 
their title to 'tte suit lands and their pos- 
session for over 60 years as owners there- 
of, observing as follows; 

"The onus lay on the plaintiHsto prove 
their subsisting title to the suit lands by 
lawful origin. They did not allege in the 
plaint that they acquired title to the lands 
by adverse possession for more than 12 
years against the rightful^ owner Waman 
Eaghunath Kulhami and in absence of a 
pleading of adverse possession we rvill 
have to restrict ourselves to the plaintiffs’ 
case of their title by lawful origin and 
their case of continuous possession for the 
last 60 years as owners. They did not 
produce any title deed to show that they 
or their predecessors-in-title purchased the 
suit lands or got them in partition. At no 
point of time they or their predecessors- 
in-title were shown as owners or Kabje- 
dars in Eecord of Eights. On the other 
hand Waman Eaghunath Kulkami and 
...his predecessors-in-title were continuously 
-•' 'shown as Kabjedars in Eecord of Eights. 
But these entries which had presumptive 
evidentiary value were ignored by the 
trial court, on the excuse that the Goverr^ 
ment did not prove that a person named 
Waman Eaghunath Kulkarm at all exist- 
ed. 'The plaintiffs did not allege in the 
plaint that Waman Eaghunath Kuhearm 
w'as an imaginary person or that such a 
person was never bom and it was not t h e i r 
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Mse that the entry in the name of Waman 
Eagnunath Kulkami in Eecord of Eights 
Was in the name of fictitious person’’. 
The learned District Judge relying on the 
various entries in the record of rights 
held; 

"Defendants proved beyond doubt that 
the lands were owned by Waman Eaghu- 
imth and tliat the plaintiffs cultivated 
them as his tenants at least till his death 
in about 1945.’’ 

He further held that the mere fact that 
the plaintiffs had not paid any rent to 
Waman Eaghunath was not sufiScient to 
hold that file plaintiffs cultivated the lands 
as owners; and the fact that the plaintiffs 
had paid assessments of lands for some 
years v^as not sufficient to confer owner- 
ship on the plaintiffs, particularly be- 
cause it appeared from some of the 
entries in Exs. 8 and 43 that they paid 
these assessments imder the terms of the 
lease. In view of these finding.s, the 
learned District Judge concluded that the 
action taken under Section 10 of the 
Bombay Eegulation VHI of 1827 by the 
Taluka Magistrate was proper and the 
order appointing defendant No. 2 as the 
Administrator was also legal and proper, 
observing; 

"After the District Judge passed an 
order it was for the plaintiffs to put forth 
their claim for enabling the District 
Judge to decide it; but instead of doing 
so they made a review application. In 
fact there was no question of any review. 
Had the plaintiffs proved their claim be- 
fore the District Judge, the order appoint- 
ing defendant No. 2 as administrator 
would have been vacated. Such an order 
did not decide the question of title and it 
was for the plaintiffs to get their title 
established in a Civil Court”. 

He was, therefore, of the view that the 
proper remedy for the plaintiffs was to 
file a suit for the declaration of their title 
to the land and not a suit for a declaration 
that the order passed by the District Judge 
was illegal. 

8. Feeling aggrieved by the said judg- 
ment and decree passed by the District 
Judge the plaintiffs have filed the present 
second appeal It is patent that both the 
Courts below have not considered the pro- 
per law applicable to the facts of the 
case. The general law for the appoint- 
ment of administrators and managers of 
intestate properties is contained in Chap- 
ter n of Bombay Eegulation of 1827. The 
relevant provision in that Eegulation is 
contained in Section 10 which is as unden 

"10' First: Whenever any person dies in- 
testate, and without known heirs. ha\mg 
property, the Judge, w-ithin whose_ juris- 
diction the property is, shall appoint an 
administrator for the management mer^ 
of, and . »;hall issue a proclamation m the 
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form contained In Appendix C, calling upon 
the heir of the deceased or any person en- 
titled to receive charge of the property, to 
attend and prefer his claim. 

Second: The proclamation shall be pub- 
lished, and if the deceased was a reddent 
of any district or country without the 
limits of the Court’s jurisdiction, and the 
property is of the value of rupees one 
thousand (1,000) or upwards, the procla- 
mation shall also be published In the 
Official Gazette, 

Third: If any person appears and satis- 
fies the Judge of his right to the posses- 
sion cf the property or any part of It as 
heir, executor, administrator or otherwise. 
It shall be delivered up to him, after 
deducting the necessary expenses of 
management. 

Fourth: But, If no person appears and 
establishes his right, the Judge, on the 
31st December next after the completion 
of twelve months from the appointment 
of the administrator, shall make a report 
of the rircumstances of the case to the 
Sadar Diwani Adalat, accompanied by an 
Inventorv and valuation of the property; 
and it shall be lawful for the Sadar 
Diwani Adalat either to direct the pro- 
perty to continue for a further period 
under the management of the administra- 
tor. or to be sold by him under ^e au- 
^crity of the court, and the proceeds to 
be deposited in the public treasury for 
the eventual benefit of all concern^" 
The Regxdation. therefore, reauires in the 
first ins^ce an administrator to be ap- 
pointed and a proclamation to be issued. 
Thereafter the District Judge must hear 
objections, if any; and then, after waiting 
lor a period of 12 months ending with 31^ 
December, he must make a report to the 
Sadar Div;ani Adalat which is now the 
High Court. 

9. It does not appear anywhere on the 
record of this case that the proclamation 
was issued as required by Section 10 or 
published In the gazette. The District 
Judge appears to have merely acted on 
Uie report sent by the revenue authori- 
ties without applying his mind to the legal 
requirements of Section 10 and the pro- 
cedure to be followed thereimderwhifJi is 
Irid down in paragraph 254 at page 88 
and paragraph 267 at page 89 of Volume 
I of the Civil Manual issued by the High 
Court of Judicature, Bombay whidi run 
as under: 

"264: When an administrator is appoint- 
ed under Section 10 of Regulation VIII of 
1827, a proclamation in the Form contain- 
ed in Appendix C of the said Regulation 
shairbe prepared by the Nazir and issued 
under the ^gnature and seal of the Judge. 

267: Whenever any Magistrate Is of opi- 
nion that property of intestates with<^ 
known heirs riiould be sent to the District 
Court he should report direct to the 
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Judge, in the form prescribed below in 
this Chapter, who in the event of his con- 
curring with the Magistrate, order 

the Nazir at once to take possession, or. 
In the event of his differing, will direct 
the property to be returned, or left with 
the party having original possession. 
(See also Section 84 of Bombay Act VIT 
of 1951)". 

10. In the present case, no proclama 
tion has been issued as required by thesi 

visions and yet, the administrator has 
n called upon to take possession. It 
is surprising that the village officer who 
made the original report has not cared to 
refer to the claim of the plaintiffs who 
were in possession of these lands and 
whose possession as tenants was shown In 
the record of rights entries. If the vil- 
lage officer had reported about these 
Ltets, the District Judge would not have 
proceeded to pass the order appointing an 
admirJstrator without giving a notice to 
the plain tiffs 

11. Apart from these defects in ih® 
procedure preceding the order passed by 
the District Judge. I find that the District 
Judge who passed the impugned ord« a® 
well as both the Courts in this case 
Ignored the proper principles of Hindu ^ 
Law applicable to the case. WamanL> 
Baghunath being a Hindu dying without 
any known heirs or presumed to be dead 
without leaving any knovm heirs, de^’ 
d»t No. 1, the Slate of Mahari^frt. 
would undoubtedly take his properties W 
escheat under the rules of the Hindu ww 
as they existed prior to the Hindu 
Succession Act if he died before June 17, 
195C. If he died thereafter, the Govern- 
ment would take the property under Sec- 
tion 29 of the Hindu Succession Act 
which is as under 

29 : "If an intestate has left no heir, 
heir aualifl^ to succeed to his or hrt 
property in accordance with the 
dons of Act, such property sh3“ 

devolve on the Government, and ^ 
Government shall take 'the 
subject to all the obligations end habili- 
ties to which an heirwoxild have become 
subject”. 

The heirs would In the present case t^® 
Eubject to the provisions of the 
Tenancy and Agricultural Lands Act 
1048 whatever be the ^te of death oi 
Waman because the plaintiffs 
held to be in possession of the said laiwA 
continuously as tenants of the said 1^^ 
These aspects are not at all considered W 
the District Judge when ordering the aa- 
ministrator to take possession of the smo 
lands. The right of the Government under 
Section 29 of the Hindu Succession Art 
under the general law prior to the Hindu 
Succession Act Is not hi;Uier than that rt 
an heir who can inherit the estate, bu> 
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Sect to the liabilities and obligations of 
the. heirs. 

12. Apart from this, there is something 
more fatal to the order passed by the Dis- 
trict Judge in Pamer Intestate Case No. 2 
of 1962 because Waman Eeghunath Kul- 
kami whether to be treated as dead or 
presumed to be dead, had merely occup- 
ancy rights m the said lands. Section 72 
of. the Bombay Land Eevenue Code 1879 
lays down as follows: 

72: "If an occupant who is either a 
Hindu, a Mahomedan, or a Buddhist dies 
intestate and without known heirs, the 
Collector shall dispose of his occupancy 
by sale, subject to the provisions of this 
Act or of any other law at the time in 
force for tlie sale of forfeited occupan- 
cies in realization of tbe land revenue, 
and the law at the time in force concern- 
ing property left by Hindus, Mahomedans 
or Buddhists, dying intestate and without 
known heirs shah, not be deemed to ap- 
ply to the said occupancy but only to the 
proceeds of such sale after deducting all 
arrears of land revenue due by the de- 
ceased to the Government and all expen- 
ses of the said sale”. 

This section was enacted in the Land Ee- 
venue Code to enable the Collector to dis- 
pose of the occupancy of an occupant dy- 
ing intestate and to stay the operation of 
the general law regarding the property 
left by persons dying intestate until the 
occupancy was sold and arrears due to 
Government secured. The effect of the 
section is that the occupancy rights in 
agricultural lands of a Hindu, Mahomedan 
or Buddbist who dies intestate and with- 
out known heirs instead of being managed 
and eventually sold by the administrator 
appointed by the District Court is sold 
by the Collector; and the net proceeds 
are made over by the latter to the ad- 
ministrator for credit to the deceased’s 
estate. In short, the intention is to pre- 
vent the occupancy of persons dying in- 
testate coming under the management of 
the District Court's administrator. 

; 13, In my judgment, _ this_ section be- 
ing a provision contained in a special 
legislation overrides the general provisions 
of law contained in Section 10 of the 
Bombay Eegulation • "VIH of 1827, All 
that the Collector can_ sell under S. 72, 
however, is the right, title and interest of 
the deceased occupant and the subordinate 
rights are not affected by such a sale. The 
right, title and interest of the decease_d 
must be sold by the Collector for what it 
will fetch. The Collector takes the place 
of the Administrator appointed by the Dis- 
trict Court xmder Eegulation VIH and 
now the Collector’s duty is to realise by 
the sale of the deceased’s right, title and 
interest whatever he can for securing 
land revenue and for the benefit of the 
estate. . 
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14. When an occupant dies without 
heirs, his occupancy does not lapse or be- 
come forfeited or liable to resumption by 
Government but the case is provided for 
in the Land Eevenue Code by provisions 
of Section 34 of the Maharashtra Land 
Eevenue Code, 1966 which, of course, 
■will not be applicable to the facts of the 
present case but which provides that the 
Collector shall take possession of the oc- 
cupancy rights and may lease it for a 
period of one year at a time. The sec- 
tion in the new Act gives a power to the 
CoUector to keep any claimant in posses- 
sion of the occupancy. In view of these 
provisions under the Land Eevenue Code, 
it is clear that the revenue authorities 
erred in reporting the intestacy in res- 
pect of the occupancy rights in the suit 
lands under Section 10 of the Bombay Ee- 
gulation VHI of 1827 to the District Judge 
and the District Judge acted without 
jurisdiction in passing an order appoint- 
ing an administrator. 

15. As stated above, the review ap- 
plication filed by the plaintiffs is stUl 
pending before the District Judge and he 
may, therefore, return the report to the 
Collector for taking proper action under 
the Land Eevenue Code and the provi- 
sions of the Bombay Tenancy and Agricul- 
tural Lands Act. 

1C. In the result, the decrees passed 
by both the courts are set aside and it 
is hereby declared that the orders passed 
on November 16, 1962 in Pamer Intestate 
Case No. 2 of 1962 are null and void and 
it is also ordered that the defendant shaU 
be restrained from recovering possession 
of the suit land from the plaintiffs under 
the said orders. As the grounds on which 
this appeal is decided are grounds not 
urged in the lower courts, there shall be 
no order as to costs. Appeal allowed. 

Appeal allowed. 
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M/s. Garment Cleaning Works, Peti- 
tioners . v. D. M. Aney and another. 
Opponents. 

Spl. Civil Appln. No. 1325 of 1968, D/- 
3-3-1969. 

Industrial Disputes Act (1947), Sec- 
tions 19, 2 (p) — Pendency of industrial 
dispute — Settlement can he arrived at 
betiveen cmploy-er and employee — - 
Award based on such settlement will 
operate for such period as is agreed 
upon. 

A settlement can be arrived at between 
the employer and tlie employees in a pend. 
ing industrial dispute. Merely because a 

KM/KM/F74/69/ypB/M 
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settlement Is arrived at after an indos- 
trial dispute is referred to the Tribunal 
it does not and cannot cease to be a settle- 
ment 'Within the meaning of S. 2(p), Evei 
though a dispute is referred to the Indus- 
trial Tribunjd, the Tribunal cannot refuse 
to accept tlie settlement made by the par- 
ties. There is no provision in the Act of 
1947 which gives power to the Industrial 
Tribunal to veto the settlement arrived 
at between the parties not even similar 
to one under Order 23 Rule 3 Ci'vil Pro- 
cedure Code in respect of compromises. 

(Paras 7. 10) 

An award is normally effective end 
will continue to be in operation for a 
period of one year, unless its operation is 
extended by the Government imder the 
second proviso to sub-section (3) of S. 19- 
Settlement as such stands on a different 
footing and operates for the period agreed 
upon between the parties and it is com- 
mon sense to suggest that that should be 
SO even if there is an award in terms 
thereof. Section 19(3) which contemplates 
operation of an award for a period of one 
year Is made subject to the provisions of 
sub-section (2) of Section 19 which says 
that a settlement is binding lor such period 
as fa agreed upon fay the parties. An 
award based on a settlement must, 
therefore, operate as provided by sub-sec- 
tion (2) of Section 19 of the Act. 

(Paras 6. 7} 

Cases Referred: Chronological Paras 
(19136) (1966) 1 Lab LJ 250 (Bom). 

Ghatge and Patll Co, Employed 

Union v, K. R, Powar B 

M. V. Bhatt and H. H. Madon. 
for Petitioners: D. S. Nargolkar with 
J. G, Gadkari, for Opponent No. 2. 

PATEL J.: By this petition the peti- 
tioner seeks to challenge the decision of 
the Industrial Tribunal given on a preli- 
minary objection in an industrial referen- 
ce. The short facts leading to this refer- 
ence are as follows: 

2. The petitioner is doing laundry 
business In partnership. It employs 
about eight hundred workers in different 
departments and different branches. An 
industri-j) dispute was raised by a section 
of the workers regarding the scales of pay, 
classification, dearness allowance etc. and 
the said dispute was referred to the Indus- 
trial Tribunal in Reference (TT) No. 195 
of 19G2. A similar dispute was raised by 
other section of the workers of the said 
firm and it was referred to the Tribunal 
in Reference (IT) No. 12 of 1963. At this 
time the Union which took up the cause 
of the workers was the Laundry Itlazdoor 
Sabha. Thereafter, another Union sprang 
up called the Bombay General Employees 
Association. This ..Association made ap- 
plications for making it a Party to the 
References. Accordingly, this Association 


also was made a party to the said Referen- 
ces. The usual procedure in the Reference 
was followed. No other worker or Union 
appeared during the conduct of the Refer- 
ences, Thereafter settlements were arriv- 
ed at in both the References between the 
petitioner and the Unions. The settlements 
were signed by the employer and the re- 
presentative of each of the Unions in 
each of the References. They also appear 
to have been signed by the counsel for 
the workmen as shown by the annexures 
to the present petition. By these settle* 
menis ali matters which were then pend- 
ing before the Tribunal including some 
others were settled. The settlements 
were filed on October 22, 1964. The Tri- 
bunal after stating the demands etc. made 
the following order by paragraph 4 of its 
award dated November 2, 1964 in Refer- 
ence No. 195 of 1962; 

'Tn the result I make an award In 
terms of the settlement marked as An- 
nexure *P’. so far as it relates to the sub- 
ject matter of the Reference.” 

Similarly, in the other Reference after 
reciting the demands the Tribunal says; 

"At the stage of the hearing there has 
been a settlement between the parties 
and accordingly they have submitted an 
agrevment. I accept the same. 

In the result I make an award in terms 
of the agreement marked as Annexure 
*K'”. 


To both these awards the agreements 
were annexed as required by law. The 
awards and the annexures were then for- 
warded to the State Government 

3. The present Union, respondent No. 
2, which came on the scene later, by Its 
notices terminated the first award on Feb- 
ruary J4, 1966 and the second award on 
May 22. 1966. Thereafter, it submitted 
fresh demands on October 5, 1966. These 
demands related to dearness allowance 
and increase in piece rate payment with 
retrospective effect. This dispute was re- 
ferred to the Industrial Tribunal by Re- 
ference (IT) No, 306 of 1067. 

4. The Petitioner raised a preliminary 
objection that the settlements entered in- 
to between the parties and which became 
the subject-matter of the awards are bind- 
ing for the periods stated in the settle- 
ments and they cannot be reopened 
under the Industrial Disputes Act 1947. 
Thy Tribunal decided this contention as 
a preliminary objection and answered it 
against the petitioner on the ground that 
an award binds the parties only for a 
year. The petitioner now comes to this 
Court 

5. The relevant sections In this con- 
nection of the Industrial Disputes Act 1947 
(hereinafter referred to as the Act) are 
as below: 

"2 (o): — ’Settlement’ means a settlement 
arrived at in the coiuse of conciliation 
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proceeding and includes a written agree- 
ment between the employer and workmen 
arrived at otherwise than in the coinrse 
of conciliation proceeding where such 
agreement has been signed by parties 
thereto in such manner as may be pres- 
cribed and a copy thereof has been sent to 
an officer authorised in this behalf by the 
appropriate Government and the concilia- 
tion officer. 

18(1) A settlement arrived at by agree- 
ment between the employer and work- 
man otherwise than in the course of con- 
ciliation proceeding shall be binding on 
the parties to the agreement.” 

Sub-section (2) of Section 18 refers to the 
binding nature of an arbitration award. 
Sub-section (3) reads as follows; 

"A settlement arrived at in the course 
of conciliation proceedings under this Act 
or an arbitration award in a case where a 
notification has been issued under sub- 
section (3A) of Section lOA or an award 
of a Labour Cotnt, Tribtmal or National 
Tribimal which has become enforceable 
shall be binding on 

(a) all parties to the industrial dispute; 

(b) all other parties summoned to ap- 
pear in the proceedings as parties to the 
dispute, imless the Board, Arbitrator, 
Labour Court. Tribunal or National Tri- 
bimal, as the case may be, records the 
opinion, that they were so summoned 
without proper cause; 

(c) Where a party referred to in clause 
(a) or clause (b) is an employer, his heirs, 
successors or assigns in respect of the 
establishment to which the dispute re- 
lates; 

(d) where a party referred to in clause 
(a) or clause (b) is composed of workmen, 
all persons who were employed in the 
establisliment or part of the establish- 
ment, as the case may be, to which the 
dispute relates on the date of the dispute 
and all persons who subsequently become 
employed in that establishment or part. 
Section 19 of the said • Act reads as fol- 
lows: 

"(1) .A settlement shall come into opera- 
tion on such date as is agreed upon by the 
parties to the dispute, and if no date is 
agreed upon, on the date on wMch the 
memorandum of the settlement is signed 
by the parties to the dispute. 

(2) . Such settlement shaU be b^tiing 
for such period as is agreed upon by the 
parties, and if no such period is agreed 
upon, for period of six months from wQ 
date on which the memorandmn of settl^ 
ment is signed by the parties to the 
dispute and shall continue to be bmding 
on the parties after the expiry of the 
period aforesaid, until the expiry of two 
months from the date on which a notice 
in writing of an intention to termmate 
the settlement is given by one of the par- 


to the other party or parties to the 
settlement. 

_ (3) An award shall, subject to the pro- 
visions of tl^ section, remain in operation 
for the period of one year from the date 
on which the award becomes enforceable 
under Section 17A: 

XX XX xx”. 

It is argued by Mr. Shetye, for the peti- 
tioner, that having regard to the provi- 
sions of S. 19 of the Act the settlements 
between the Unions and the petitioner 
which ultimately became the subject-mat- 
ter of the awards are binding' for the 
period provided therein and that a refer- 
ence made during the period of these 
settlements is bad and void. 

6. Reliance is firstly placed on Sec. 19 
of the Act. In the present case, it is said 
that inasmuch as in the two References 
which formed the subject-matter of the 
settlements all the workers were parties 
and as the settlements were arrived at 
between the Unions representing all the 
workers, the same are binding not only 
on the workers employed at present but 
also those who came subsequently on the 
scene. Section 19(3) which contemplates 
operation of an award for a period of one 
year is made subject to the provisions of 
ttat section and one of those provisions 
is sub-section (2) of Section 19 which says 
that a settlement is binding for such 
period as is agreed upon by the parties. 
It is clear that an award is norm^y ef- 
fective and vdll continue to be in opera- 
tion for a period of one year, unless its 
operation is extended by the Govern- 
ment under the second proviso to sub-sec- 
tion (3) of Section 19. Settlement as 
such stands on a different footing and 
operates for the period agreed upon be- 
tween the parties, and it is common sense 
to suggest that that should be so even if 
there is an award in terms thereol 

7. It was contended before the Tri- 
bimal and also before us by Mr. Nargol- 
kar, for respondent No. 2, that inasmuch 
as the settlements became awards of the 
Tribunals, the settlements merged 
in the awards and the av/ards 
could operate only for one year and, 
therefore, the workers were entitled to 
terminate tlie said awards on the respec- 
tive dates on which they did so. Ihis 
argument overlooks the fact that Section 
19(2) provides for the operation of settle- 
ments betv/een the parties. Section 19(3) 
is subject to sub-section (2) as much as 
to the second proviso thereto, which 
gives power to the Government to extend 
tile operation of an award. Merely be- 
cause a settlement is arrived at after an 
industrial dispute is referred to the 
Tribunal it does not and cannot cease to 
be a settlement Even though a dispute 
is referred to the Industrial Tribunal, the 
Tribunal cannot refuse to. accept the 
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settlement made by the parties. There la 
no provision in the Act of 1947 which 
gives power to the Industrial Tribunal to 
veto the settlement arrived at between 
the parties not even similar to one under 
Order 23, R. 3 of Civil Procedure Code in 
respect of compromises. An award based 
on a settlement must, therefore, operate 
as provided by sub-section (2) of Sec- 
tion 19 of the Act. 

8. It cannot be urged and has noC 
heen urged that a settlement arrived at in 
the course of conciliation proceedings 
would not be binding on the parties and 
all workmen. This is obvious from Sec- 
tions 18fl), 18(3)(d) and 19 of the Act Is 
there then any difference between con- 
ciliation proceedings and the proceedings 
before the Tribunal? We do not see 
any. The purpose of the Industrial Law 
is to ensure fair deal to the workers and 
keep industrial peace and thus achieve 
national production. Can this be achiev- 
ed by permittiiig one Union displacing 
another by extravagant promises and 
creating dilutes and disturb long-term 
arrangements’ If that cannot be done In 
respect of settlements during condliatioo 
poceedings we do not see how it could 
be permitted in the case of a settlement 
when the dispute is before the TribunaL 

9. Before the Tribunal a decision of 
this Court in Ghatge and Patil Co. Em- 
ployees' Union V. K. R. Powar, 196&-I 
Lab LJ250 (Bom) was dted to support the 
contention that whenever a settlement is 
filed before the Tribunal, the Tribunal 
must consider the propriety thereof and 
thereafter deal with the matter. The 
above decision does not support this con- 
tention. In that case in a pending refer- 
ence the mills produced agreements sign- 
ed by one himdred and four out of one 
hundred and twenty four employees and 
asked for an award In terms thereof. The 
Union representing the workers objected 
to the award being made in terms of the 
agreements and contended that the agree- 
ments were contrary to the principle of 
collective bargaining and were brought 
about by fraud, misrepresentation and 
coercion. The Tribunal went into this 
question and decided that the contentions 
of the Union were not justified. As how- 
ever all the workers had not signed the 
agreements nor had the Union, the Tri- 
bunal went into each of the items of the 
settlement between the parties and accept- 
ed the settlement as being fair and Just 
except in regard to two matters viz, 
privilege! leave and bonus. Thereafter, 
it made its own award though substantial- 
ly in agreement with the settlement filed 
by tee mills. One of the terms of the 
settlement was that the award should be 
effective and 'operative until July 31, 
1967. The Court held that as the award 
wras not a consent award, sub-section 
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of Section 19 of the Act applied to it and 
the Tribunal had no power to make it 
effective and operative as provided in 
the settlement. The Court did not decide 
the question as to w^hether a settlement 
is possible during the pendency of an 
industrial dispute, and whether an award 
by consent can be passed. 

10. Even on first principle, apart from 
anything else we do not see why a settle- 
ment cannot be arrived at between the 
employer and the employees in a pending 
industrial dispute. The Tribunal has to 
decide the matter on such evidence as is 
brought before it. If the representatives 
of the workers come and say that the 
payments now made are fully justified 
and they do not want any increase, it is 
difficult to understand why the Tribunal 
in spite of this must go reducing or in- 
creasing the amount. There being no- 
thing in the rules or the statute prescrib- 
ed by the Government to enable the Tri- 
bunal to refuse to accept the settlement 
fiucli a power of refusal cannot be impli- 
ed. In our %new, therefore, the settle- 
ment is operative and must have its full 
effect as required by Section 19(2) of the 
Act 

11. It was then contended that the 
agreements between the parties which 
have been filed in the proceedings did 
not satisfy the conditions of a settlement 
as defined by Section 2(p) of the Act 
which reads as fellows: 

’•(P) ’settlement' means a settlement ar- 
rived at in the course of conciliation pro- 
ceeding and includes a written agreement 
between the employer and workmen 
arrived at otherwise than In the course of 
conciliation proceeding where such agree- 
ment has been signed by parties thereto 
In such manner as may be prescribed and 
a copy thereof has been sent to an officer 
authorised In this behalf by the appro- 
priate Government and the conciliation 
officer.” 

In this connection, we must state as 
already stated earlier that these settle- 
ments have been signed both on behalf 
of the Laundry Meizdoor Sabha and the 
Bombay General Employees’ Association, 
Bombay and also by the Advocate for the 
workmen. Similar is the case with the 
other settlement. The petitioner in para- 
graph 5 of Its petition clearly indicated 
that the settlements arrived at between 
the parties filed before the Tribunal in 
the two Refeiences do not cease to be 
settlements within the meaning of Section 
2(p) of the Act. In the counter affidavit 
filed on behalf of respondent No. 2 no 
allegation was made that these agree- 
ments did not amount to settlements as 
the requirements were not satisfied. It 
is required that the parties must sign the 
agreements in such manner as may be 
prescribed. It Is further reqitired that a 
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copy should be sent to an officer authoris- 
ed in that behalf by the appropriate 
Government and the conciliation officer. 
The whole purpose of this provision is 
that it should be kno%vn to every person 
and also to the concerned officers whose 
duty it is to administer the law. The 
purpose is fulfilled when the agreements 
are filed before the Tribunal which not 
only endorses them but sends them along 
with its awards. There is also no reason 
to suppose that proper • persons required 
to sign those agreements had not signed 
thei^ for the reasons firstly that, no con- 
tention has been taken to this effect and 
secondly, the parties were represented by 
the Advocates and they would normally 
see that the agreements were completed 
as required by law. The same would 
necessarily apply to their being sent to 
the proper officers. In the present case, 
since settlement has taken place during 
the pendency of the References, the 
agreements were filed before the Tribu- 
nal. The second condition also is substan- 
tially complied with. 

12. In this cormection, we must ob- 
serve that the agreements were arrived at 
as an overall arrangement between the 
parties for a period of five years on seve- 
ral matters some of which were outside 
the references. The workers obtained be- 
nefits for about two years under the 
agreements in the nature of increased re- 
mimeration. If the agreements were to 
be. effective only for an year as is the case 
under the provisions of S. 19 of the Act, 
it is hardly possible that the employer 
would have agreed to the terms as con- 
tained in those agreements. _ On this 
ground i.o, estoppel, ^so it is impossible 
to sustain the contention that the respon- 
dent No. 2 was entitled to terminate those 
agreements and settlements. 

13. We. therefore, allow the petition 
and hold that the agreements are binding 
between the parties and the Ref^enc^ 
were wholly uncalled for and void. We 
therefore quash the proceedings. In the 
circumstances of the case, we do not thi^ 
that we should award costs to the Peti- 
tioner. The rule is made absolute. Par- 
ties to bear their own costs. 

Petition allowed. 
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and 33 are only procedural and do not 
create extra or new right in favour of 
employer — Conditions of service settled 
by _ award — Termination of award by 
Union of workmen and dispute referred 
to Industrial Tribunal — Notice, under 
S. 9A served by employer — Application 
for permission xmder S. 33 to Tribunal — 
Maintainability. 

Where adjudication has not previously 
taken place and terms and conditions of 
service have not been fixed by awards, 
the right of an employer to alter the 
terms and conditions of service may be 
exercised in accordance with the provi- 
sions in Ss. 9-A and 33(1) (a). Where con- 
ditions of service are once settled by an 
award, they could only be altered by con- 
tact, settlement and/or by award made 
in a reference made imder S. 10. The 
GovemmeiA would not he justified in 
capriciously and arbitrarily refusing a 
reference to any party which required al- 
teration in terms and conditions of ser- 
vice. The Government would not be jus- 
tified in refusing a reference on the ap- 
plication of such a party unless the Gov- 
ernment is of the view that the applica- 
tion is frivolous or vexatious or that it 
was not expedient to make a reference in 
accordance with the application for refer- 
ence. The right of the workmen to an up- 
ward revision of conditions of service and 
the right of the employer to a doivnward 
revision of conditions of service is now 
circumscribed by the provisions in the 
Act. There is no freedom to parties in 
that connection. This right exists but 
wherever the conditions of service have 
been previously adjudicated upon and de- 
clared by an award it can only be enforced 
through a reference made under S. 10 or 
by contract or by settlement. There is 
nothing in the provisions in Ss. 9A and 33 
which alters Ihe above positiou The 
provisions in Ss. 9A and 33(1) are proce- 
dural and do not create extra or new 
rights in favour of an employer. 

(Paras 15 and 16) 

In application imder S. 33 it is not 
open to the Tribunal to consider whe- 
ther the order proposed to be passed by 
the employer was proper or adequate or 
whether it errs on the side of excessive 
severity; nor can the tribunal grant per- 
mission subject to conditions which it 
may consider fair. The permission grant- 
ed to the employer does not end the 
matter and does not validate the action 
proposed to be taken by the employer. 

It merely removes the ban. The matter 
in respect whereof permission is granted 
under the section will remain to be sub- 
stantively adjudicated _ upon in subse- 
quent rrference at the instance of either 
side. (Para 8) 

By an award the question of dearness 
allowance payable by the Company to 
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its workmen was adjudicated upon and 
deddei By notice the award was ter- 
nunated on behalf of the Union and the 
Company was served with a notice for 
increase in dearness allowance. The 
industrial ^spute relating to demands 
made for fixation of wage scales and 
Ossification of the vmrkmen was referr- 
ed to the Industrie Tribimal was subject 
matter of reference. The demand of the 
worlonen for increase in dearness allow- 
ance and gratuity was referred to the 
Industrial Tribimal and was subject mat- 
ter of referenca The Company served 
the union and its workmen with a notice 
under Section 9A and stated that the 
Company intended to reduce the prevail- 
ing dearness allowance payment by 40 
per cent and to bring about that change 
and reduction on expiry of 21 days from 
the date of the notice. The union in- 
formed the Company that the propos^ 
change was not at all acceptaWe to Cfte 
union and rejected the same. The Com- 
pany, thereafter applied to the Govern- 
ment to refer the demand of the Com- 
pany relating to the reduction of the 
existing dearness allowance to the Indus- 
trial Tribunal imder Section 10 (1) of the 
Act The Government informed the Com- 
pany that it should approach the Tribu- 
nal under section 33 (1) for pecmisslon 
to reduce dearness allowance. For that 
reason, the Government refused to refer 
the demand of the Company for adjudi- 
cation under S. 10 (1) (a) of the Act 
Held, that though the Tribunal had 
Jurisdiction to receive and entertain and 
deal with the application under S. 33. the 
application was entirely ndsconceived 
and the Tribunal’s order adjourning It to 
the hearing of the main reference was 
not justified. _ (Para 17) 

The terms and conditions of sendee as 
regards dearness allowance payable to 
the workmen were fixed by the award. 
These terms end conditions must con- 
tinue to operate and be binding between 
the parties until they are changed by 
agreement of parties or settlement or an 
award made on a reference under Sec- 
tion 10. flPara 

The penmsrion granted under S. 33 to 
the Company could not be of any evaU 
to the Company. The Company could not 
become entitled to implement the pro- 
pcsed reduction in the scale of dearness 
allowance merely because such a permis- 
aon was granted The matter of alteration 
of the scale of dearness allowance woidd 
have remained to be ultimately settl^ by 
an award or contract Under those circum- 
stances, there was no ordinary and/or 
common law right or any right in the 
Company unilaterally to ^ter the terms 
and conditions of service and according- 
ly no question of raising of ban in that 
connection under section 33 is justified, 
(Para 17) 


Cases Hefpned: Chronological Paras 
(1964) AIR 1964 SC 1522 (V 51)- 
1964-1 Lah 19, South Indian 
Bank Ltd. v. A. R. Chacko 10, 12, 
. 13. 14 

(1980) AIR 1960 SC 160 (V 47)- 
(1960) 1 SCR B06, Punjab National 
Bank Ltd. v. A. L P. N. B. E. 
Pederation 8, 13 

(1958) AIR 1958 SC 30 (V 45)- 
1958 SCR 651, Crown Aliuninium 
Works V. Their Worlonen 5 

(1958) AIR 1958 Bom 74 (V 45)- 
59 Bom LB 1046, Yamuna Mills 
V. Majoor Mandal 10. 13 

(1957) 1957-2 Lab U 256 (Bom). 
Mangaldas Narandas v. Payment 
of Wages Authority 10, 14 

(1955) AIR 1955 SC 258 (V 42) - 
1955 SCR 1241. Automobile I^o- 
ducts of India v. Rukmaji Bala 8 
(1953) AIR 1953 SC 241 (V 40) - 
i^53 SCR Tea, Atherton West & 

Co. V. S. M. Mazdoor Union 8 


IC K. Singhvi with C. J. Sawant, for 
Petitioners; S. D. Vimadalal with P. 
Batna£v/amy, for Opponent No. 2. 


K 1C DCSAI, J.: A somewhat difficrit 
ticklish question of toe effect of the 

E t>visions in Ss. 9A and S3 (1) of the 
dustrial Disputes Act, 1947, on the 
Industrial relations between workmen 
anq employers has been raised In tW 
petition under Article 227 of the Consti- 
tution. whereby the 2nd petitioner (belnfi 
a registered trade Union) representing 
the workmen of the 2nd respondent em- 
ployers )ia3 challenged toe validity wfl 
correctness of the order of toe Industrie 
Tribunal dated May 27. 1968 (in toe mat- 
ter of Application L T. No. 177 of 1965), 
whereby the Tribunal rejected the con- 
tention of toe ^d petitioner Union (hsrc" 
luaftcr referred to as "the Union”) tMt 
toe above Application No. 177 of 1968 
was misconceived and toe Tribunal MO 
^ jurisdiction to grant the relief clai m* 
c« In that application. 


S. The short facts leading to the 
tution of the above application may W 
suTnmarised as follows: 


67 what Is mentioned as Baxi award 
made in I. T. No. 411 of 1958 on Decem- 
be*- 31. 1959. toe question of dearness 
allowance (including other allowances) 
pa:yable by the 2nd respondent Company 
to its workmen was adjudicated upon 
arid decided. Since then, the Company 
ha^ been paying dearness allowance’ to 
aosordance with the scale fixed fay 
award. By notice dated March 20. 19°*: 
to^ award was terminated on behalf^ 
the Union and the Company was cerveo 
with a notice for Increase in dearnerf 
allowance. The industrial dispute relat- 
loR to demands made for fixation 01 
^^e scales and classification of tn® 
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workmen was referred to the Industrial 
Tribunal in July 1963 and is subject mat- 
ter of reference I. T. No. 235 of 1963. 
On June 24, 1965, the demand of the 
workmen for increase in dearness allow- 
ance and gratiiity was referred to the 
Industrial Tiibtmal and is subject matter 
of Reference I. T. No. 216 of 1965. 
Company served the union and its work- 
men with a notice dated September 8, 

1967, tmder section 9A of the Industrial 
Disputes Act and stated that the Com- 
pany intended to reduce the prevailing 
dearness allowance payment by 40 per 
cent and to bring about that change and 
reduction from October 1, 1967, i.e. on 
expiry of 21 days from the date of the 
notice. Immediately by reply dated 
September 20, 1967, the union informed 
the Company that the proposed change 
was not at all acceptable to the union 
and rejected the same. The umon ex- 
pressed surprise that the change was pro- 
posed when the demand of the workmen 
regarding increase in pay structure was 
pending before the Industrial Tribunal 
The union submitted its demand that the 
notice of change given by the Company 
should be unconditionally withdrawn. 

The implementation of the proposed 
change of reduction of dearness allow- 
ance of 40 per cent has been deferred 
from time to time by the Company. In 
the • meamvhile. the Company requested 
the Labour Commissioner to admit the 
matter of the Company’s demand of 
reduction in dearness allowance into con- 
ciliation. By his letter dated October 17, 
19o7, the Labour Commissioner informed 
the Company that having regard to the 
preliminary discussions which had taken 
place, the position was explained and the 
case brought by the Company for con- 
ciliation was treated as closed. The Com- 
pany thereupon by its letter dated Octo- 
ber 30. 1967, to the State Government 
referred to the facts of the notice of 
change served under section 9A and the 
Labour Commissioner having treated the 
matter of conciliation as closed. The_ Com- 
pany further stated that upon expiry of 
21 days from the date of the notice of 
change the Company had got a right to 
effect the change desired by the_ Company 
but because the reference relating to the 
demand for increase in dearness allow- 
ance was pending, the Company 
not enforce the change desired. The 
Company, therefore, applied to the Gov- 
ernment to refer the demand of the Com- 
pany relating to the reduction of tne 
existing dearness allowance to the Indi^- 
trial Tribunal under section 10 (1) of the 
Act. The Under-Secretary to the Gov- 
ernment by his letter dated January 29, 

1968, informed the Company that it 
should approach the Tribunal under sec- 
tion 33 (1) for permission to reduce dear- 


ness allowance. For that reason, the 
Government refused to refer the demand 
of the Company for adjudication rmder 
section 10 (1) (a) of the Act 

The Company thereupon on February 
7, 1968, filed the present Application No. 
I. T. No. 177 of 1968 before the Tribunal 
under section 33 (1) for a permission in 
writing to reduce the amoxmt of dearness 
allowance payable to its workmen by 40 
per cent or by such other percentage as 
from October 1. 1967, or from such other 
date as the Tribunal decided. In passing, 
it may be stated that the application con- 
tains (in about 33 typed pages) all the 
material ■ facts which are relevant for 
defence in the reference made at the in- 
stance of the union for increase in dear* 
ness allowance. 

3. The main contention made on be- 
half of the_ union by its written statement 
dated April 1, 1968 was that having 
regard to the reference for increase in 
dearness allowance, the application was 
illegal and mala fide and had been made 
with a view to defeat the substantive 
reference. Under Section 33, permission 
that can be granted would be of an in- 
terim nature and the matter in respect 
whereof permission could be asked can- 
not be substantive matter which was sub- 
ject matter of reference before the Tri- 
bimal. The claim for reduction in dear- 
ness allowance was such a substantive 
matter. It appears that at the hearing 
of the application the xmion contended 
that the application was misconceived 
and the Tribunal had no jurisdiction to 
entertain the same. By the impugned order 
dated May 27, 1968, the Tribunal held 
that the application was in law maintain- 
able, but it was (not?) proper and just 
to hear and dispose it of before the dis- 
posal of the main reference. In that con- 
nection, the Tribunal observed that Sec- 
tion 33 (1) of the Act provided for pre- 
judicial alteration of the conditions of 
service applicable to the workmen with 
the express permission in writing of the 
Tribunal. The effect of the permission if 
granted v/as to remove the ban imposed 
by Section 33 and the permission would 
not stop the workmen from challenging 
the change permitted. The Tribunal, 
however, held that, to reduce the dearness 
allowance by removing the ban imposed 
on the rights of the employers would 
create' complications and accordingly ad- 
journed the application and directed that 
it be heard with the main reference. 

4. In this petition, on behalf of the 
union, the above order of the Tribunal 
is challenged mainly on the ground that 
having regard to the facts in fhis case 
the application was misconceived and fur- 
ther that the Tribunal had no junsdic- 
tion to entertair and/or ^ and/or to 
grant the relief claimed in the appuca- 
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tion. The Tribunal should have accord- 
infilv not adjourned the hearing of the 
application and should have dismissed 
the application. The finding of the Tri- 
bunal that the application was in law 
maintainable was contrary to the scheme 
and effect of the provisions of the Act. 
The contention was developed by submitt- 
ing that the true effect of the provisions 
of section 33 was that it imposed a ban 
on an employer and prevented him from 
altering conditions of service of work- 
men during the pendency of an Industrial 
reference. The section provided for lift- 
ing of that ban without empowering the 
Tribunal in that connection to adjuthcate 
upon and decide any questions of merits 
regarding the alterations proposed. Under 
sub-section (a) of section 33 (1), In 
connection with an application made 
to it, the Tribunal had no power to decide 
the very dispute which was pending for 
adjudication in the reference before It. 
The submission was that the application 
of the Company was directly in respect 
of the dispute regarding increase in dear- 
ness allowance which was the subject 
matter of the reference. The application 
was not for "any matter connected with” 
that dispute but In respect of that very 
dispute itself. In the industrial law it was 
well established that an employer had no 
right to reduce dearness allowance uni- 
laterally in any event when the matter 
of dispute in respect thereof was pending 
before the Tribunal In a reference. 
The submission was that In Industrial 
law as settled by judicial pronouncements 
in respect of conditions of service once 
settled by adjudication declared by an 
award it v;as not possible for any em- 
ployer to alter terms and conditions of 
service of workmen in respect of matters 
adjudicated upon ejccept by adopting the 
process prescribed by the Act. The sub- 
mission was that conditions of service 
once settled by an award can only be 
altered by agreement and/or settlement 
or by iuriher reierence to the Industrial 
Tribunal and an award made by the Tri- 
bunal. There was nothhig in sections 9A 
and 33 that conferred right on an em- 
ployer to alter conditions of service once 
settled by an award unilaterally ' by giv- 
ing notices under section 9A and by mak- 
ing applications \inder section 33 for 
granting of permissions. 

5. In reply, the contention on behalf 
of the Company was that an employer 
had a right to ask for a revision of the 
terms and conditions of service to the 
prejudice of workmen. That right had 
been recognised by the Supreme Court In 
the case of Crown Aluminium Works v. 
Their Workmen, AIR 1958 SC 30. That 
right was recognised in the provisions of 
sections 9A 19 (6) and 33 of the Act In 
fact the provisions In sections 9A and 33 


recognise and js'ovide for the right of an 
employer to change conditions of service 
of workmen to their prejudice. The sub- 
mission accordingly was that as the Com- 
pany had tendered valid legal notice of 
change under section 9A for reduction of 
dearness allowance 1^ 40 per cent, the 
Company had. having regard to the pen- 
dency of the Reference I. T. No. 216 o: 
1965, a right imder S. 33 to make an ap 
plication to the Tribunal for giving per 
mission for implementation of the intend 
ed change of reduction In dearness allow- 
ance. The Company had made its ap 
plication In accordance with the provi 
rions in that section and the submission 
of the muon that the application was mis- 
conceived and the Tribtmal had no juris- 
diction to entertain the same should bt 
negatived. 

6. In thtj connection, it fs convenient 
first to notice the scheme in the Act by 
noticing sections 9A, 10, 19 (6) and 33. 
The relevant parts of section 9A run as 
foUowsc 

**9A. No employer, who proposes to 
effect any change in the conditions of 
service applicable to any workman in res- 
pect of any matter specified In the Fourth 
Schedule shall eUect such change — 

(a) without giving to the workmen li^ 
ly to be affected by such change a notice 
In the prescribed manner x x sc or 

(b) within twenty-one days of givwS 
such notices provided that no notice shall 
be required for effecting any such 
change — 

(a) where the change Is effected In 
pursuance of any settlement, award or 
decision x x x or 

(b) X X X X ”, 

Section 10 empowers the Government to 
refer industrial disputes to appropriate 
Tribunals. Section 19 relates to penOT 
of operation of settlements and awards 
recognised under the Act Sub-sec- 
tlon (6) of that section provides: 

"Notwdthstanding the expiry of the 
period of operation under sub-section (3), 
the award shall continue to be binding nn 
the parties until a period of two monw 
has elapsed from the date on which 
Is given by any party boimd by the 
award to the other party or parties inti- 
mating its intention to terminate the 
award”. 

The relevant parts of section 33 run as 
foUovvs: 

”33 (1) During the pendency of any 
conciliation proceeding x x x or of any 
proceeding before an arbitrator or a 
Labour Court or Tribunal or National 
Tribunal in respect of an Industrial dis- 
pute, no employer shall — 

(a) In regard to any matter conned^ 
with the dispute, alter, to the pr^nmce 
of the workmen concerned in such dJS- 
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pute, tbe conditions of service applicable 
to them X X ; or 

(b) XXX, save with the express per- 
mission in writing of the authority before 
which, the proceeding is pending. 

(2) During the pendency of any such 
proceeding in respect of an industrial dis- 
pute, the employer may, in accordance 
with the standing orders applicable to a 
workman concerned in such dispute, or 
where there are no such standing orders, 
in accordance with the terms of the con- 
tract, whether express or implied, be- 
tween him and the workmen — 

(a) alter, in regard to any matter not 
connected with the dispute, the condi- 
tions of service applicable to that work- 
man X X X X or 

(b) X X X X . 

(3) Notvnthstanding anything contain- 
ed m sub-section (2), no employer s hall. 
during the pendency of any such proceed- 
ing in respect of an industrial ^spute, 
take any action against any protected 
workman concerned in such dispute — 

(a) by altering, to the prejudice of such 
protected workman, the conditions of ser- 
vice applicable to hi m x x x ; or 

(b) X X X X, save with the express 
permission in writing of the authority 
before which the proceeding is pending. 
XXX X.” 

Under section 33A, workmen are autho- 
rised to make a complaint when an em- 
ployer contravenes the provisions of sec- 
tion 33 and the Tribunal is authorised on 
such complaint to adjudicate upon the 
complaint as if it was a dispute referred 
to the Tribunal for final adjudication. 

7. It is necessary to notice that there 
was no provision corresponding to sec- 
tion 33 in the old Industrial Disputes Act 
1929. The Section 33 as it was first enact- 
ed in the principal Act of 1947 imposed 
a total ban on the employers and pre- 
vented them pending a reference’ to -the 
Tribimal from altering to the prejudice 
of the workmen concerned in ’the dispute 
conditions of service applicable to them. 
The section 33 in the Act of 1947 was 
substituted by Section 34 of the Indus- 
trial Disputes (Appellate _ Tribunal) A^ 
1950, and the section as it now stands 
was substituted by section 21 of the 
Industrial Disputes (Amendment and Mis- 
cellaneous Provisions) Act, 1956. 

8. The question of the true effect of 
the provisions in section 33 arose before 
the Supreme Court, inter alia, in the case 
of Atherton West & Co. v. S. M. Mazdoor 
Union, AIR 1953 SC 241; _ Automobile 
Products of India v. Rukmaji Bala, AIR 
1955 SC 258; and Punjab National Bank 
Ltd. V A. I. P. N. B. E. Federation. AIR 
1960 SC 160. The result of the observa- 
tions of the Supreme Court in these 
cases ihay be stated as follows: 


The object of the section is to provide 
tor the continuance and termination of 
the pending proceedings in a peaceful 
atmosphere and in substance it insists 
upon the maintenance of the status quo 
pending the disposal of the industrial dis- 
pute between the parties. The ban impos- 
ed is mandatory. The jurisdiction of the 
court under section 33 is limited. In ap- 
plication under the section it is not open 
to the Tribunal to consider whether the 
order proposed to be passed by the em- 
ployer was proper or adequate or whe- 
ther it errs on the side of excessive se- 
verity; nor can the tribunal grant per- 
mission, subject to conditions which it 
may consider fair. The permission grant- 
ed to the employer does not end the mat- 
ter and does not validate the action pro- 
posed to bo taken by the employer. It 
merely removes the ban. The matter in 
respect whereof permission is granted 
under the section will remain to be sub- 
stantively adjudicated upon in subsequent 
reference at the instance of either side. 

9. • Now, on the basis of this observa- 
tion, 'Mr. Singhvi for the union has right- 
ly argued that in an application made 
under Section 33 the tribunal deals with 
the question of raising of a ban and/or 
prohibition and that there would be no 
question of raising of ban and/or prohibi- 
tion where the employer may be held to 
have no independent andmr ordinary 
and/or contractual and/or common law 
right to alter to the prejudice of the 
workmen concerned in the dispute the 
conditions of service applicable to them. 
The submission was developed by stating 
that the effect of the various decisions 
of differe.’it Courts including the Supreme 
Court in respect of the operation of the 
terms and conditions fixed by awards, 
having regard to the contents of S. 19 
(6), was that there was in law no unilate- 
ral right of any land in an employer uni- 
laterally to alter the conditions of service 
applicable to his workmen when fixed by 
awards and/or binding settlements. When 
conditions of seiadce are fixed and set- 
tled by awards and binding settlements, 
they continue to be operative as between 
the employer and the "workmen continu- 
ously until altered by agreement of par- 
ties and/or by adjudication and an award 
made by a Tribunal in a reference made 
under the Act. The result of this posi- 
tion, according to him. was thatin spite 
of the provisions in section 33 entitling an 
employer to apply for_ permission for 
alteration of the conditions of setyive 
of his workmen, the question of raising 
of ban in that connection imder S._ 33 
could never arise in respect of conditions 
of service settled and decided by an 
award made under the Act. The em- 
ploy-cr would be bound by those condi- 
tions of service and would accordingly 
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have no ordinary rifiht at all to alter 
those conditions. He could not acquire 
such a right because the section 33 con- 
templates an application for permission 
to be obtained by an employer. 

10. In connection with this submis- 
sion, he has relied upon the obser- 
vations of this Court in the case 
of Mangaldas Narandas v. Payment 
of Wages Authority, (1957) 2 Lab 

LJ 256 (Bom); Yamuna Mills v. 
Majoor MandaL 59 Bom LR 1046 = (AIR 
1958 Bom 74); and of the Supreme Court 
in South Indian Bank v. Chacko (1964) I 
Lab LJ 19 = (AIR 1964 SC 1522); and 
general discussion in various authorities. 
In the case of (1957) 2 Lab LJ 256 (Bom), 
a Division Bench of this Court noticed 
that the award previously made had been 
termmated in accordance with the provi- 
sions in section 19 (6). The question was 
as to the terms and conditions of service 
between the employer and the workmen 
after the period mentioned in that sec- 
tion had expired. The Court observed: 

"The termination of such an award 
does not, in our judgment, terminate the 
contract Even after the award is deter- 
mined in the matter (sic manner) pro- 
vided by sub-sec. (6), the obligations 
created by the award can in our judg- 
ment be altered by a fresh contract or 
a fresh adjudication under the Industrial 
Disputes Act and not otherwise. The 
Industrial Disputes Act has been enact^ 
with the object of securing harmonious 
relations x x x by providing a madil- 
nery for adjudication of disputes x x x x 
and the object of the legislature would 
be frustrated if after every few months 
by unilateral action the employer or the 
employees may be entitled to reopen the 
dispute and ignore the obligations decid- 
ed to be binding by the process of adju- 
dication. We arc therefore of the view 
that the termination of an award by 
notice has not the effect of tcmiinatlng 
the cbligations flowing from the award.” 

11. In the case of 59 Bom LR 1046“' 
(AIR 1958 Bom 74), on a similar ques- 
tion having been raised, the Division 
Bench observed at p. 1051 (of Bom LR) 
*=(at p. 78 of AIR): 

"There appears to be on the scene 
after the termination of the award only 
one -thing that can govern the relations 
between the empltrver and the employees 
and that undoubtedly can be nothing else 
than the a\vard itself. The result of the 
award ceasing to have effect is not that 
the award ceases to exist; the residt of 
the award ceasing to have.eHect Is x x x 
that i: is open to either party to give 
a notice cf change and to attempt to 
bring about a change. Further, it is open 
to the employer in cases in which he 
can bring about a change without a 
notice of change such as the matters axu- 


snerated in Schedule HI to proceed to 
bring about the change, because the 
impediment placed in his way by S, 48 
(3) is removed. But imtil a change is 
brought about by the act either of the 
employer or the employee after follow- 
ing the relevant provisions in the Bombay 
Industrial Relations Act, 1946, the award 
that exists shall continue to regulate 
the relations between the employer and 
the employees.” 

12. In the case of 1964-1 Lab U 19 
«(A1R 1964 SC 1522), the Supreme Court 
ob^rved: 

"Even otherwise if an award has ceas- 
ed to be in operation or in force and has 
ceased to binding on the parties under 
the provisions of section 19 (6), it wiB 
continue to have its effect as a contrart 
between the parties that has been made 
by industrial adjudication in place of the 
old contract x x x. the very pun»se 
for which industrial adjudication h^ 
been given the peculiar authority and 
right of making new contracts between 
employers and workmen makes it reason- 
able to think that even though the penw 
of operation of the award and the period 
for which it remains binding on the 
ties— in respect of both of which swem 
provitions have been made under Ss. 23 
and 29 respectively^nay expire, the iwff 
contract would continue to govern toe 
relatioiis between the parties till it is dis- 
placed by another contract. Hence a 
benefit as per the terms of the award 
which has ceased to be operative or in 
force imder Sertion 19 (6) of the Indus- 
trial Disputes Act, 1947, could be claim- 
ed on th-; basis that the provisions of 
such award v/ould create a contract be- 
tween file concerned parties.” 

13. Having regard to the law as pro- 
nounced by these authorities, it is clear 
that in the case of the present parties. M 
regards the right to recover dearness m- 
lowar.ee and the obligation to pay toe 
same, the terms and conditions of 
vice that were operative and bindi^ 
were those fixed by the Baxi 

dated December 31, 1959, made in L ^ 
No. 411 of 1958. As has been obsetyw 
in the case of 59 Bom LR 1046 
1958 Bom 74), upon the award having 
been terminated under the provirions of 
section 19- (6), this very award govern- 
ed the relations between the emplw®*^ 
and the employees. The workmen desir- 
ed to alter toe rate of the benefit ^ 
dearness allowance that was fixed by 
that award and raised a demand in ^* 
pect thereof. That demand was the 
DUte referred to the' Tribimal under 
Reference No. 216 of 1965. It Is apparent 
that as there was liberty in the workmen 
to demand alteration there must be cor- 
responding liberty In the Company to 
demand iteration and revision of the 
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percentege of dearness aUowcince to the 
prejudice of the workmen. The question 
that is raised and requires to be decided 
fc about whether, because such a demand 
for revision of the rate of dearness al- 
lowance could be raised, the employer 
had liberty mulaterally to bring into 
force and implement that demand and 
reduce unilaterally the dearness allow- 
ance by 40 per cent as was stated in the 
notice of change tendered under S. 9A. 
ITow, the scheme of the Industrial Dis- 
putes Act, as observed by the Supreme 
Court in the cases of 1964-1 Lab LJ 19 
1= (AIR 1964 SC 1522) and AIR 1960 SC 
160 which we have just noticed, was to 
maintain status quo as regards the terms 
and conditions of service between the 
parties until the terms and conditions 
were by a contract or a settlement or an 
adjudication award altered. Needless to 
state that the question of alteration of 
the terms and conditions by adjudication 
in an award must depend upon the refer- 
ence that may be made by the Govern- 
ment imder Section 10 of the Act. Ap- 
parently, the position is that in cases in 
which the Government for the reasons 
which may be germane and relevant re- 
fuses to make a reference of a demand 
for alteration of terms and conditions of 
service, the employer must be left with- 
out any remedy whatsoever. The scheme 
of the Industrial Disputes Act thus ap- 
pears to us to have deprived both the 
employer and the workmen of the liberty 
to have the terms and conditions of ser- 
vice altered by unilateral action on either 
side. The employer was not left with 
liberty to make his own contract regard- 
ing the terms of employment, i e. regard- 
ing the right to alter the terms and condi- 
tions of service fixed by an award to the 
prejudice of the workmen without secur- 
mg a reference under Section_ 10 of the 
Act. Similarly, the workman, in spite of 
his right to agitate in that connection 
was not left with the liberty to insist ui> 
on the revision of the terms and condi- 
tions of sendee in his favoiu: unless he 
secured the revision by a reference made 
under section 10 and the consequent 
adjudication of demand for revision by 
an award, 

. 14. The question is whether the posi- 
tion as ascertained by us above is alter- 
ed in favour of the employer by grant- 
ing to him fresh rights under the provi- 
sions of sections 9A and 33 of the. Act. 
It must at once be admitted that 'toe lan- 
guage of these sections and particularly 
section 33 gives scope to an argument 
that the Legislature has OT'visaged exist- 
ence of 'undisputed right in an employ^ 
to alter toe conditions of service appli- 
cable to toe workmen to their prejudice, 
Tn this connection, it is to be noticed that 
the original section 33 in the. 1947 Act 


mposed a total ban and provided that 
no employer shall during the pendency 
of X X X proceedings before a Tribunal 
XXX, alter to the prejudice of the 
workmen concerned in the dispute, con- 
ditions of ser-vice applicable to the x x x 
X X.” This pro'vision was modified as al- 
ready noticed above and the present Act 
clearly contemplates that toe Tribunal 
may grant express permission to an em- 
ployer to alter the conditions of service 
applicable to the workmen to their pre- 
judice. Under clause (a) of section 33 (1), 
the permission may relate to any matter 
connected with the dispute. Under clause 
(a) of sub-section (2), toe employer may 
alter the conditions of service in regard 
to any matter not connected -with the 
dilute without even applymg for per- 
mission of the Tribunal. Similarly, sec- 
tion 9A contemplates that an employer 
has a right to serve a notice for diange 
in conditions of service and thus envi- 
sages the existence of a right in an em- 
ployer to alter conditions of service ap- 
plicable to his workmen. Mr. Vimadalal 
for the Company, therefore, has •with 
some emphasis insisted that these provi- 
sions clearly recognise the common law 
right of an employer to ask for a re-vi- 
sion of conditions of service to the pre- 
judice of his workmen. He insists that 
in fact section 9A does not only envisage 
but creates a right in the employer to 
alter conditions of service of work- 
men after gi-ving toe prescribed notice 
of change. Now, in this connection, 
ha-ving regard to toe law as set- 
tled by authorities, he had to admit 
that the lifting of ban under section 33 
does not briiig about effectively the alter- 
ation in terms of conditions of service 
as desired by an employer. He admitted 
that even when permission was granted 
under clause (a) of section 33 (1),_ the 
workmen v/ould be entitled to_ raise a 
dispute regarding prejudicial revision of 
his conditions of service and the matter 
would have to be ultimately finally 
decided only by an adjudication by Indus- 
trial Tribunal. He admitted 'that this 
would be the position even where a valid 
notice of change as regards conditions of 
service was tendered by an _ employer 
-under section 9A These admisrions, _we 
apprehend, are result of the appreciation 
by Mr. Vimadalal of the effect of the 
law as pronounced in toe cases of 1957-2 
Lab LJ 256 (Bom) and 1964-1 Lab U 19 
= (AIR 1964 SC 1522), which -we have 
noticed above. In coimection ™ 

submisrions that section 33 and S. 9.4. 
created a right in favour of an employer 
to alter the . terms and conditions of ser- 
vice, we are not in a position to disregard 
toe law pronounced by the above au- 
thorities that conditions of service as 
tied by an award •w'ould contmue to be 
binding on both the employer and toe 
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workmen continuously until they are 
altered by a contract, a settlement and/or 
an award made in a reference _ made 
under section 10. We have arrived at 
this condusion with certain hesitation 
because of the language in sections 9A 
and 33 (1) which deal with the manner 
in which an employer who contemplates 
alteration of conditions of service ^y 
proceed. The provisions in these sections 
are procedural and. in our view, do not 
create extra or new rights in favour of 
an employer. This is clear on the plain 
language of the sections. This is admitt- 
ed indirectly on behalf of the Company 
when it is stated that as soon as an altera- 
tion is proposed in the notice under sec- 
tion 9A and a permissian is granted under 
section 33, the workmen would be entitl- 
ed to raise protest and demand a refer- 
ence in respect of the alterations pro- 
posed by the employer. Above must be 
the true construction and effect of the 
provisions in sections 9A and 33. having 
regard to the law pronounced by various 
Courts in connection with the operation 
of the award after it is terminated tmder. 
section 19 (B) of the Act 
15. Mr. Vimadalal contended that the 
effect of the law as pronounced above 
was that the employer was left with no 
remedy when the State Government re- 
fused to make a reference under Sec- 
tion 10 for alteration of terms and condi- 
tions ol service to the prejudice of the 
workmea In his submission, after the 
Government had rejected the Company’s 
application dated October 30. 1067, for 
referring the demand of the Company for 
reduction olthe dearness allowance to 
40 per cent, the right of the employer to 
alter the conditions ol service remained 
enforceable by following the procedure 
prescribed in Section 33. This right 
should not be denied to the employer. 
Just as the workmen had their remedy, 
the employers must be held to have a 
right to alter the conditions of service of 
workmen to their prejudice If circura- 
stances so justified. That right had been 
recognised in Section 33 and the contrary 
submission made by the union slwiUd be 
negatived. Now, in our view, there is 
no substance in these contentions. As al- 
ready stated above, where conditions of 
service are once settled by an award, 
they could only be altered by contract, 
settlement and/or by award made in a re- 
ference made under Section 10. The 
Government would not be justified in 
capriciously and arbitrarily refusing a 
reference to any party wMch reauired 
alteration in terms and conditions of ser- 
vice. The Government would not be 
justified in refusing a reference on the 
application of such a party unless the 
Government is of the view that the ap- 
plication is frivolous or vexatious or that 
it was not expedient to make a reference 


In accordancf with the application for 
reference. We have no doubt that the 
Government would exerdse its powers 
under section 10 and make a reference In 
all cases where the circumstances justi- 
fied such a reference. The right of the 
workmen to an upward revision of con- 
ations of service and the right of the 
employer to a downward revision of con- 
ditions of service is now circumscribe 
by the provisions in the Industrial Dis- 
putes Act. There is no freedom to parties 
in that connection. This right erists but 
wherever the conditions of service have 
been previously adjudicated upon and 
dared by an award can only be enforced 
through a reference made tmder Section 
10 or by contract or by settlement We 
are quite clear that there is nothing m 
the provisions in Sections 9A and 33 
which alters the above position. 


16. In this connection, we muri state 
that under eub-section (2) of Section 33, 
in regard to matters not connected ^th 
the dilute, the employer has been 
given a right to alter the terms and con- 
ditions of service applicable to workmen 
prodded ho proceeds in accord^ce 

the standing orders applicable to the 
workmen, and where there are 
no such standing orders be proceew 
in accordance vdth the terms of contract 
between the parties. Similarly, it is quite 
dear that where adjudication has not pre- 
viously taken place and terms and Mn- 
^tlons of service have not been f^ed W 
awar^, the right of an employer to alter 
the terms and conditions of service may 
be exercised in accordance with the pr^ 
visions In Sections 9A and 33(l)fd- 1° 
this case, we are not concerned with sucn 
a situation. In this case, the terns aid 
conditions ol aervice as regards deames 
allowance payable to the workmen are 
fixed by the Baxi award and these 
and conditions of servicse must continue 
to operate and be binding between the 
parties until they are changed by agree- 
ment of parties or settlement or an 
made on a reference under Section 10- 

17. The submission of Mr. Singhvi^t 
there was no question or raising any pan 
under Section 33 in the matter of applica- 
tion of the Company requires to be con- 
sidered In the light of the findings xnaae 
above. As already held, there vras no 
right in the Company unilaterally to alter 
the terms and conditions of service In ac- 
cordance with the notice of change 
under Section 9A The Company 1“®“ 
was conscious of that position and. 

fore, made the application dated October 
30, 1967, requesting the Government to 
refer the demand of the Company relat- 
ing to reduction of the existing dearness 
allowance to the Tribimal under Section 
10(1) of the Act It is quite clear that 
the Company found itself In a difficult 
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situation when by the letter dated Janu- 
ary 29, 1968, the Under-Secretary to the 
Government rejected that application and 
referred the Company to the provisions 
in Section 33(1). It appears not to have 
been appreciated that permission granted 
under that Section to the Company could 
not be of any avail to the Company. The 
Company could not become entitled to 
implement the proposed reduction in the 
scale of dearness allowance merely be- 
cause such a permission was granted. The 
matter of alteration of the scale of dear- 
ness allowance would have remained to 
be ultimately settled by an award or con- 
tract. _ Under those circumstances, the 
submission made by Mr, Singhvi that 
there was no ordinary and/or common 
law right or any right in the Company 
unilaterally to alter the terms and condi- 
tions of service and accordingly no ques- 
tion of raising of ban in that connection 
under Section 33 is justified and we ac- 
cept the same. The Tribunal should ac- 
cordingly have accepted the submission 
made on behalf of the union that the ap- 
plication No. 177 of 1968 requesting the 
Tribunal’s permission under Section 33(1) 
was misconceived and untenable. It is 
true that such an application could only 
be made to that Tribunal. We are, there- 
fore, not holding that the Tri- 
1 bunal had no jurisdiction to receive and 
entertain and deal with the application. 
We, however, are clearly of the view 
that the application was entirely miscon- 
ceived and the Tribunal’s order adjourn- 
ing it to the hearing of the main refer- 
ence was not justified. 

18. We do not find it necessary to de- 
cide other contentions made by the union. 

19. The rule is accordingly made ab- 
solute. The above application I. T. No. 
177 of 1968 of the Company will stand 
rejected. The Company will pay costs of 
the petitioners fixed at Rs. 500. 

Rule made absolute. 


AIR 1970 BOMBAY 221 (V 57 C 38) 
K. K. DESAl AND VAIDYA JJ. 

Chandrakant Ramrao Saraf and others, 
Petitioners v. Shri Punde and others. 
Respondents. 

Special Civil Appln. No. 1455 of 1967 
D/- 25/26-6-1969. 

Panchayats — Bombay Village Pan- 
V chayats Act, 1958 (3 of 1959), Section 40 
— Maharashtra Panchayat Samitis (Regis- 
tration of Voters and Conduct of Election) 
Rules (1962), Rr, 3 and 4 — Deletion of 
names of . voters from voters’ list on 
ground that they have ceased to be mem- 
bers of Panchayat under S. 40(1)03) — ■ 
Question of cessation of membership not 

AN/AN/A255/70/yPB/M 


decided by authority prescribed under 
S. 40(2) — Held deletion of names was 
illegal. 

The language in sub-section (2) of S. 40 
directly deals with the question of a mem- 
ber of panchayat ceasing to be a member 
and vacating his office for the reasons 
mentioned in sub-clauses (a) and (b) of 
sub-section (1). Though the last part of 
sub-section (1) provides that such member 
shall cease to be a member and his office 
shaU be vacant, the time from which the 
provision is to operate is indicated by the 
provisions in sub-section (2). Apparent- 
ly, the question of a member of Pancha- 
yat having ceased to be a member and 
vacated his office can never be 
decided without giving him a rea- 
sonable opportunity of being heard. 
Apparently that question does not auto- 
matically stand decided and must be rais- 
ed before the President of a Zilla Parishad 
in the manner mentioned in sub-section 
(2). (Para 8) 

Where the TahsUdar, who was Return- 
ing Officer, on his own motion deleted the 
names of some voters from the voters’ 
list on the ground that they had ceased 
to be the members of the Panchayat 
under the provisions of sub-section (b) of 
Section 40 (1), his order was liable to be 
set aside. Though the Tahsildar had 
power to amend the voters’ list under 
Rule 3 (3) he had no jurisdiction in the 
matter of such a question raised in con- 
nection with the office of membership. 
This question could only be raised be- 
fore the President of Zilla Parishad and 
in appeal against his decision before the 
State Government. Consequently the 
voters were not disabled from continuing 
to be the members of the Panchayat. 
Their names were wrongly , and illegally 
deleted by the Tahsildar from the voters’ 
list. Their names must be deemed to be 
continuing in the voters’ list in spite of 
the provisions in R. 4(3). (Paras 9, 10) 

A V. Savant for R. W. Adik, for Peti- 
tioners; C. R. Dalvi Asst. Govt Pleader, 
for Respondents Nos. 1 and 2. 

K. K, DESAl, J. (25-6-1969): Ri this peti- 
tion under Art. 226 of the Constitution the 
grievance of the six petitioners who were 
members of the Turkabad Village Gram 
Panchayat is that their membership of the 
Panchayat had been iIlegaU.y treated as 
vacated and cancelled and consequently 
on July 19, 1967 their names were illegal- 
ly deleted from the voters’ list for Ganga- 
pur Gat Panchayat Samiti, Turkabad. lUie 
grievance of the first petitioner is that 
on the basis of deletion of his name from 
the voters’ list on July 19, 1967, the 
Tahsildar as Returning Officer, Pan^a- 
yat Samiti Election. Tauka Gangapur had 
illegally rejected the first petitioner’s 
nomination for contesting the election for 
the membership of Panchayat Samiti. 
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2. The only facts which need to be 
noticed are as follows: 

The petitioners were elected as mem- 
bers of the Gram Panchayat for village 
Turkabad in December 1966. As elects 
members of the Gram Panchayat, the peti- 
tioners were eligible to vote and contest 
the elections for Panchayat Samiti of 
Gangapur Taluka for Turkabad Circle. In 
connexion with elections to Panchayat 
Samiti to be held on July 31, 196?, the 
last date for filing nomination papers was 
July 18, 1967. In that very connection 
the voters' list was published on July 12, 
1967. Admittedy, in that list the names 
of the petitioners appeared. Petitioner 
No. 1 filed his nomination paper dated 
July 15. 1967 for contesting the election 
to the Panchayat Samiti. 

It appears that the Tahsildar of the 
village purporting to act imder sub-rule 
(3) of Buie 3 of the Maharashtra Pan* 
chayat (Registration of Voters and Con- 
duct of ilection) Rules (hereinafter referr- 
ed to as "the Rules") on his own motion 
on July 19. 1967 deleted the names of all 
the petitioners from the voters' list On 
the basis of that deletion, by the impu- 
gned order dated July 19, 1967 he held 
that on account of the membership of the 
candidate (I e. of Petitioner l) of the 
Gram Panchayat. Turkabad having been 
cancelled, he V7Z? disqualified from stand- 
ing for dectlon. He referred to Rules 15 
and 19(2](a) in the order. 

3. Admittedly the petitioners* names 
have been deleted from the voters' list 
on the ground that they had ceased to be 
the members of the Gram Panchayat 
under the provisions of sub-section (b) of 
Section 40(1) of the Bombay Village 
Panchayats Act, 1958. That was the oral 
Information given to the petitioners by 
the Tahsildar. The contention on behalf 
of the Petitioners is that sub-section (2) 
of Section 40 of the Act provides that the 
question of elected members vacating the 
office of the membership of the Pancha- 
yat can only be decided by the Preadent 
of a Zilla Parishad after giving to the 
member concerned a reasonable opportu- 
nity of being heard with a right in the 
member to file an appeal against the de- 
cision of the President to the' State Gov- 
ernment, The Tahsildar had no power 
under sub-rule (3) of Rule 3 to delete the 
petitioners’ names from the Voters’ list 
on the basis that the petitioners had ceas- 
ed to be members of the Panchayat. be- 
fore that question had been rais^ iMfore 
end decided by the President. In fact the 
question had never been raised and had 
not been decided by the Prerfdent. 
Tahsildar acted illegally and without 
jurL'dlctlon in deleting the names of the 

tioncrs from the voters’ list purport- 
to act under the powers given to 
tinder sub-rule (3) of Rule 3. As the 


action of the Tahsildar In deleting the 
names of the petitioners was illegal, the 
Petitioners were entitled to relief in that 
connection in this writ petition. As that 
action was illegal, the rejection of the 
nomiiJition of petitioner No. 1 on the 
basis of that artion was also illegal and 
petitioner No, 1 was entitled to relief in 
that connection in this petition. 

4. Before referring to the provisions 
In that Act and the rules on which re* 
liance is placed, it requires to be record- 
ed that an affidavit in reply has not been 
filed on behalf of any of the respondents 
We will accordingly proceed to dedda 
this petition on the footing that the allega- 
tions of facts made in the petition are cor- 
rect. We will assume in favour of the 
petiUcners that the Tahsildar deleted their 
names from the voters’ list on the ground 
that the petitioners had vacated the office 
of membership of the Panchayat under 
the provisions of sub-section (l)(b) of 
Section 40 of the Act. 

5. The relevant contents of Section 40 
run as follows: 

"40. (1) Any member of a Panchayat 
who during his term of office- 

la) is absent for more than four cowe- 
cutlve menths from the village unletf 
leave not exceeding six months so to a> 
sent himself has been granted by the 
Panchayat, or 

(b) absents himself for six consecutive 
months from the meetings of the pan- 
chayat, shall cease to be a member ana 
his office shall be vacant. 

(2) If any question whether a vbcmW 
has occurred under this section is raised 
by the President of a Zilla Parishad suo 
molu or on an application made to mm W 
that behalf, the Prudent shall as far as 
possible decide the question within sixty 
days from the date of receipt of ^ch a^ 
plication. Until the President dedd« ms 
question, the member shall not be gaol- 
ed froiu continuing to be a memb^ ^ 
the Panchayat, Any person aggrieved W 
the decision of the President may, witi^ 
fifteen days from the date of such deci- 
sion, appeal to the State Government: ana 
the decision of the State Government W 
appeal shall be final: 

Provided that, no decision shallbe 
given under this sub-section by the Pr®" 
sident against any member without g^ 
Ing him a reasonable opportunity of be- 
ing beard " 

The relevant provisions in Rules 3 and 4 
run as follows: 

"3. Vuters’ list. (1) The Collector eIuH 
cause a voters’ list to be prepared by /n 
officer appointed by him in this behalf— 

(2) Not less tlian four days before the 
last date fixed for the nomination of can- 
didates under Rule 13. the officer ap- 
pointed under sub-rule (1) shall publish 
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the voters’ list by affi?rinf ; copies thereof 
at. 

(3) The officer appointed under sub- 
rule (1) may on his own motion or on an 
application made to him amend the 
voters’ list and shall authenticate it with 
his signature. 

(4) X X X X X X 

■> 4. Persons entitled to vote and contest 

election. (1) No person whose name is not 
mid every person whose name is entered 
in the voters’ list of an electoral division 
on such day as the Collector may, by 
general or special order, fix in this be- 
half, shall be entitled to vote from that 
electoral division. 

(2) X ,x X X X X 

(3) The voters’ list shall be conclusive 
evidence for the purpose of determining 
under this rule whether any person is 
qualified to vole, or as the case may be, 
is qualified to be elected at any election”. 

6. There is no dispute that the voters' 
list was published by the Tahsildar under 
sub-rule (2) of Rule 3 on July 12, 1967. 
Similarly, there is no dispute that the 
Collector had nominated July 18, 1967 to 
be the relevant date imder Rule 4(1). 
Apparently having regard to the clear lan- 

, guage in sub-rules (1) and (3) of Rule 4, 
every person whose name vras entered in 
the voters’ list of an electoral college on 
July Hi, 1967, was entitled to vote from 
the electoral college and was qualified to 
be elected at the election mentioned in 
the petition. The question is whether the 
voters’ list, as existing on the date of 
publication, i.e., July 12, 1967, was con- 
clusive under sub-rule (2) of Rule 4 or 
whether the list could be at a subsequent 
date amended by the Tahsildar. 

7. (26-6-19G9) The further question is 
whether the Tahsildar in exercising powers 
vested in him under sub-rule (3) of R. 3 
could amend the list on the ground of a 
voter or a member of Panchayat having 
ceased to be a member for any oftherea- 
Eonsmentioned in S. 40(1) (a) and (b) mth- 
out a decision having been made in that 
coimection under the sub-section (2) of 
Section 40 by the President of Zilla Pari- 
shad or in an appeal by the State 
ernment. The subsidiary question would 
be whether when the Tahsildar amends 
the voters’ list under the powers ves^n 
in him under sub-rule (3) of Rule 3, his 
decision must not be arbitrary and cai>- 

■h ridous but on the footing that he knew 
''’ all relevant provisions of law and thm m 
law, so far as the question of voter^ hav- 
ing ceased to be a member of Panciia 5 ^t 
under Section 40(1) (a) and (b) arose, he 
was not entitled to make any amendments 
before a decision in that _ connection was 
pronounced by the President of a Zilla 
Parishad or in an appeal by the State Gov- 
ernment, as the case might be. 


8. The answer to these questions de- 
pends on the true construction and effect 
of the provisions in Section 40 and the 
Rules 3 and 4 which we have already 
quoted_ above. It is abundantly dear on 
a reading of the scheme in Section 40 
that under sub-clauses (a) and (b) of 
sub-si. (1). a member of a Panchayat may 
cease to hold the office of being a mem- 
ber for the tw’o grounds and/or reasons 
contained in sub-dauses (a) and (b) of 
sub-section (1). On those grounds, the 
provision in the last part of sub-section 

(1) is that the member "shall cease to be 
a member and his office shall be vacant” 
There ^ is no doubt that if no further 
provision was made in sub-section (2) of 
this section, the direct effect of the con- 
tents of sub-section (1) of the section 
would be that automatically upon the 
grounds mentioned in sub-clause (a) and 
(b) of sub-section (1) becoming complete, 
a member of a Panchayat would cease to 
be a member and his office would be 
vacant. Though this is the clear effect of 
pie language of sub-section (1), upon read- 
ing sub-section (2), it is quite dear that 
the question of a member of a Panchayat 
ceasing to be a member and vacating his 
office for the grounds mentioned in sub- 
clauses (a) and (b) of sub-section (1), 
must be decided in the manner and by 
the procedure prescribed in sub-section 

(2) . In that connection the important pro- 
vision in sub-section (2) is: 

"Until the President deddes the ques- 
tion. the member shall not be disabled 
from continuing to be a member of the 
Panchayat”. 


"• no dedsion shall be given 

against any member without giving him 
a reasonable opportunity of being heard. 
The above dear language in sub-section 
(2) directly deals with the question of a| 
member of Panchayat ceasing to be a^ 
member and vacating his office for the 
reasons mentioned in sub-clauses (a) and 
(b) of sub-section (1). Thus though the 
last part of sub-section (1) provides that 
such member "shall cease to be a mem- 
ber and his office shall be vacant,” the 
time from which the provision is to ope-] 
rate is indicated by the above quoted 
phrases from the provisions in sub-section 
(2). Apparently, the question of a mem- 
ber of Panchayat having ceased to be aj 
member and vacated his office can never 
be decided without giving him a reason-| 
able opportunity of being heard. Ap-, 
parently, that question does not autonaati-] 
call 5 ' stand decided and must be r^ed 
before the President of a Zilla Parishad 
in the manner mentioned in sub-section^ 
(2). In any event, in the present case, 
the question appears to hav'e been rai^d 
before the Talisildar on July 18, 1967. He 
was not the officer before whom ^ch a 
question ought to have been raised. He 
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was not the officer prescribed by sub- 
section (2) of Section 40 or any other 
proviaon for dedding the question rais- 
ed, viz., Uiat the six petitioners in this 
case had absented themselves for six 
consecutive months from the meeting of 
the Panchayat without the leave of the 
Panchayat The Tahsildar had no juris- 
diction in the matter of such a question 
raised in connection with the office of 
membership of the petitioners of the Pan- 
chayat in question. This question could 
only be raised before the President of 
Ziilia Paiishad and in an appeal against his 
decision before the State Government. 
This question was liable to be decided 
only ^ter a reasonable opportunity of 
being heard was provided to the six peti- 
tioners. The Tahsildar, when he dedded 
that the six petitioners had ceas- 
ed to be members of the 
Panchayat in question because they had 
absented themselves for six consecutive 
months from meeting without leave of 
the Panchayat, was acting in a matter in 
which, having regard to the clear provi- 
sions in sub-section (2) of S. 40, he 
had no jurisdictioa In fact It Is quite 
clear that after such a question was raised 
the six petitioners were not disabled from 
continuing to be the members of the Pan- 
chayat tmtil the question was dedded in 
the manner prescribed by sub-seetioa 
(2). As this question has not been dedd- 
ed by the authorities prescribed by sub- 
section (2) up to date, the submlsdon 
tnaJe by Mr. Sawant for the petitioners 
that the petitioners are not disabled from 
continuing to be members of the Pancha- 
yat must be upheld. The contention made 
on behalf of the respondents by Mr. Dalvf 
that upon the petitioners having absented 
themselves for six consecutive months 
from meetings of the Panchayat without 
the leave of the Panchayat having been 
obtained, they ceased to be members and 
their office was vacated is contrary to 
the provision in sub-5ection (2) that until 
the question was dedded by the authori- 
ties mentioned in sub-section (2), the 
petitioners were not disabled from con- 
tinuing to be members of the Panchayat. 
This contention of Mr. Calvi is according- 
ly rejected. 

0. Now, in sprite of the providon In suB- 
nUe (2) of Rule 3 that the voters’ list 
shoxild be published not less than four 
days before the last date fixed for the 
nomination of candidates under Rule 13, 
having regard to the power vested in him 
under sub-rule (3) of Rule 3, the Tahsil- 
dar continued to have authority to enter- 
tain applications for and also suo motn 
on ids own motion to amend the voters* 
list and to authenticate it with his signa- 
ture. That power has not been dreums- 
cribed by the period of four days men- 
tioned In Ei^rule (2) of Rule 3. The re- 


sult of the above finding fe that even 
after the voters’ list was published on 
July 15, 19G7, the Tahsildar continued to 
have power to amend the same and once 
again authenticate the same his signa- 
ture. It is also not in dispute that tmder 
sub-rule (1) of Rule 4, the Collector had 
iixed July 18, 1967 and every person 
whose name was entered in the voters' 
list on that d^ was, therefore, entitled tc 
vote from the electoral college. Simi- 
larly, under sub-rule (3) of Rule 4, every 
person whose name was entered in th{ 
voters' list on July 18, 1967 was qualified 
to be Q candidate for the election to the 
Pandiayat SamitL The contention of Mr, 
Dalvi for the respondents is that the 
voters' list was amended by the Tahsildai 
by deletion of the names of the six peti- 
tioners and that was done on July 18, 
1967, As under eub-nile (3) of Rule 4 the 
voters’ list, as existing on July 18, 1957, 
was conclusive evidence for the purpose 
of determining under the rules the ques- 
tion whether the petitioners were qualifi- 
ed to be elected and to vote at the elec- 
tion, a finding should be made that the 
petitioners were not qualified to vote or 
to be elected at the election in question 
On the basis of plain language of sub- 
rules (1) and (3) of Rule 4. this subu^- 
don would be jtislificd and would require 
to be accepted The question Is as to 
how the rights of the petitioners, whwe 
names according to what we have already 
foimd and held above, were wrongly, and 
Illegally deleted by the Tahsildar from 
the voters’ list, ore affected by reason of 
the provisions In sub-rules (1) and (3) of 
Rule 4. In that connection It requires to 
be remembered that the election 
directed to take place on July 31, W67. 
One year ten months and 26 days 
no'.v expired since that fixed date. Th£j 
elections are now to take place. It ^ 
abundantly clear to us that upon ourj 
striking down the Tahsildar’a action fiH 
deJeJing the tiames of the six petitionert 
from the voters’ list as on July 18 . 1967, 
the list will have to be changed as of 4031 
date so as to include the names of the 
petitioners therein. Since we are about 
to give directions to the above 
Voters’ list, as existing on July 18. 196v, 
wiii be including the names of the six 
petitioners. That would be so In smte oi 
the provisions in sub-rule (3) of BUJO 
That will be the effect of the order whi^ 
we are about to pass in this petition, in 
law, therefore, the list, as will now be an^ 
ended according to our directions, 
be deemed to have been existing on JWy 
18. 1967 and that list will be conclusive 
evidence for toe purpose of determining 
whether toe petitioners were qualified to 
vote and to be elected at the election that 
Was then directed to be held. If we a> 
wpted Mr. Dalvi’s submission, we 
have proceeded on toe footing that judid- 
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, ^ process was insuffident fo correct the 
illegaUty of the action of the Tahsildar so 
as to give appropriate relief to the peti- 
tioners in respect of their right of vote 
and their right to be elected to the Pan- 
chayat Samiti. We are unable to hold 
that the powers which are vested in us 
are insufficient. 

10. As the above is the true construc- 
- fion and effect of the provisions in Rifles 
3 and 4 read with Section 40 of the Act, 
we strike down the Tahsildar’s action 
dated July 19, 1967 of deleting the names 
of the six petitioners from the voters’ list 
and we hold that the names of these six 
petitioners must be deemed to be continu- 
ing in the voters’ list as of and from July 
18. 1967, Necessary amendments will be 
carried out by the Tahsildar as a result of 
the directions given by us above. This 
will not, however, mean that the question 
of absence of the petitioners for six con- 
secutive months from the meetings of the 
Panchayat without the leave of the said 
Panchayat cannot be considered by the 
authorities prescribed. We further strike 
down the action of the Tahsildar reject- 
ing the first petitioner’s nomination for 
the purpose of Ms being elected. We are 
not, however, deciding whether the elec- 
tion programme, as then fixed, will be 
, continuing or it needs to be amended by 
t, the authorities. Appropriate action in 
that connection can be taken as we are 
not dealing with that question. The rule 
will be made absolute with costs- against 
respondent No. 1 who will be entitled to 
reimburse himself from appropriate 
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report under d. (b), it is for the Magis- 
trate to consider against whom he should 
proceed and for what offences he should 
proceed to trial after considering the con- 
tents of the complaint or the report, and 
although there is no section in the Crimi- 
nal Procedure Code which empowers a 
police officer of Ms own motion to make 
My report about a non-cognizable offence 
Ma^strate, the mformation about 
such an offence, placed before the Court 
can be considered as a complaint. 

(Paras 8, 9, 11) 

Where the police raided certain pre- 
puses with the intention of detecting of- 
fence under R. 131B of the Defence of 
India Rules (1962), but after investigation 
and after taking sanction of the Collector 
of Central Excise imder S. 137, the police 
filed a report under S. 173 Cr. P. C. be- 
fore the Magistrate alleging that the ac- 
cused were gifllty of offence under S. 135, 
Customs Act the Magistrate can take cog- 
nizance of the offence under S. 135, Cus- 
toms Act,_ by treating the (Aarge sheet as 
a complaint in respect of a non-cogniz- 
able offence. Therefore, the procedure 
under S, 252, Cr. P, C. has to be followed 
and not one under S. 251 A. When the 
police raided the premises and discovered 
facts which according to them, constitut- 
ed offences under Rule 131B (5) of De- 
fence of India Rules as well as under 
Section 135 of the Customs Act and if 
they have chosen to report the offence 
under S. 135 of the Customs Act, it cannot 
be said for this reason that they have 
tried to evade tlie provisions of S. 155(2). 
Case law discussed. (Paras 12, 14 & 15) 
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Kantilal Takhatmal Jain and another. 
Petitioners v. State, Respondent. 

Criminal Revn, Appln. No. 729 of 1968 
D/. 3-8-19G8. 

Criminal P. C. (1898), Sections 190 (1), 
252. 251-A, 173 and 155 (2) — Raid by 
Police with intention fo detect cognizable 
offence under Rule 131-B of Defence of 
India Rifles — Submission of report by 
Police for offence under Section 134 
Customs Act — Permission imder S. 137 
of Customs Act obtained — Magistrate 
can fake cognizance — Report under Sec- 
> tion 173 can be treated as complaint under 
*- S. 190 (1) (b) — No evasion of S- 155(2). 

WMle tailing cognizance of an offence 
under S, 190(i)(b) the Court is not bound 
by the contents of the report made by the 
Police. i;^en a Magistrate takes cogni- 
zance of an offence under S. 190(1) either 
on a complain t imder cL (a) or on a police 
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Sada 11. 12. 15 

Ashok Desai with H. G. Mehta, for 
Petitioners; V. H. Gumaste. Govt. Pleader, 
for State. 

ORDER: The petitioners, who are the 
accused in Criminal Case No. 429/P of 
1968 on the file of the learned Additional 
Chief Presidency Magistrate. 3rd Court, 
Esplanade, Bombay, have filed this appli- 
cation in revision praying for setting aside 
the order passed by the learned Magis- 
trate on June 14, 1968. in the said case, 
rejecting an application of the petitioners 
requesting the O.urt to dismiss the case 
on the pround that the police had no 
power to file a charpe-sheet in respect of 
the offence under Section 135 of the 
Customs Act. 1962 for which the accused 
are being tried. 

2. The few facts which are relevant 
to this application are as under 

The tv.'o petitioners Kantilal Jain (ac- 
cused No. 1) and Dinesh Desai (accused 
No. 2) claim to be traders. Petitioner Na 
1 claims to be a broker in Jewellery and 
petitioner No. 2 professes to carry on 
printlne bu:<lness. On the basis of some 
Information received by the Officers of 
the C. B. I. Economic Offences Wine, 
they raided certain premises situate at 
220-224 Kalbadevi Road. Third floor, 
Bombay on June 28, 1966. The pett- 

- tioners were found in the premises. It b 
alleged by the prosecution that the peti- 
tioners were carrying on the business of 
smuggling of geld, llie premises were in 
actual possession of petitioner No. 1 Kantl- 
lal Jain and his brother Motilal Jain. As 
soon as the officers raided the premises. 
It is alleged. Dinesh Desai. petitioner No. 
2^ rushed towards the gallery In a vain 
bid to escape, but he was chased and 
caught. There was a bag in his hand 
v/hich contained 24 rectangular pieces of 
gold with foreign marking, viz.. Comuis 
Neoux Pheciux, Paris 10 tolas 999. In 
the main hall to the south of the place 
there was a wall clock. Petitioner No.- 1 
was sitting on a mattress. In the clods 18 
rectangular pieces of gold with the same 
foreign markings weighing 10 tolas each 
were found. Fourteen rectangular pieces 
of gold with similar marking and weight 
wore found below the mattress on which 
the petitioner No. 1 was sitting. Hiere 
was also a cupboard on the right side of 
the place where Kantilal was sitting, and 
in the cupboard Indian currency valued 
at Rs. 9100 together svith a piece at paper 
bearing accounts in Gujarati were found. 
Five bundled and sixty tolas of gold 


consisting of 56 rectangular pieces and 
the total currency of Rs. 12,550 and the 
other documents were seized as a result 
of the raid bv the C. B. L. E. O. W. Offl* 
cers. After further investigation the sanc- 
tion of the Collector of Central Exdse 
purporting to be under S. 137, was taken 
by the said Police Officers. Motilal the 
brother of petitioner No. T. died in a 
house collapse before the filing of me 
charge-sheet. The Inspector of Policy 
C B. I., E. O. W., Bombay therefore filed 
a charge-sheet in the Court of the Additi- 
onal Chief Presidency Magistrate. Espla^ 
ade. Bombay, on January 22. 1968 agai^ 
the two petitioners alleging therein wt 
the two petitioners were guilty of the 
offend \mdtr Section 135 of the Custoru 
Act for being in possession of the raid 
pieces of gold, which were smuggled. Ac- 
cording to the prosecution both of than 
were guilty of the offence imder section 
135 of the Cu-stoms Act read with Section 
34 of the Indian Penal Code. 


3. After the accused appeared in the 
case and three adjournments of the cara 
for some reason or the other were grant- 
ed. on June 14. 1968. an applicat on ^ 
fUed on behalf of the accused praying that 
the case should be dismissed because ^ 
offence under Section 135 Is a nea<offn^ 
able one in view of the provisions of «£* 
tion 104(4) of the Customs Act which lays 
down: 

"Notwithstanding anything 
In the Code of Criminal Procedure. 189^ 
an offence under this Act shall not W 
cognizable.” 

It was submitted on behalf of the 
that as the offence was a non-cogttowe 
one. the investigation carried out-' by tee 
a B. I. E. O. W. vras illegal, inasmuch as 
the said police oflicers had not been au- 
thorised fay an order of a Magistrate w 
required under Section 155 (2) of tM 
Criminal Procedure Code. It was f:^^ 
subletted that the charge-sheet wra 
filed was not a complaint within themeam 
ing of S. 190{l)(a) of the Criminal l^oc^ 
dure Code £e hence the Court had no 
diction to proceed with the matter even 
though the Collector of Central Exise 
given the sanction for the 
The petitioners also submitted that me 
only authority who could file a complai^ 
in resp^ of the offence was the auti^ 
rity under the Customs Act, 
under Rule 131-B (5) of the « 

India Rules. 1962. no Court or Tnb^ 
can take cognizance of any offence 
on a complaint being made by Collectoro 
Custom'!, Centr^ Excise or 
Customs. 

4. The application was resisted on b^ 
half of the State by the Prosecutor on 
ground that the police in the present 
staried investigation of the cognizable oi- 
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fence tinder Rule 131B of the Defence, of 
India Rules, 1962. and ■while inirestigating 
that offence, the facts disclosed the com- 
mission of an offence under Section 135 
of the Custcms Act which they admitted 
to be hon-cosni 2 a"ble. Thus the police in- 
.vestigated both tlie offences under Rule 
1131B of the Defence of India Rules and 
under Section 135 of the Customs Act, 
'1962. It was submitted that as the police 
were investigating principally a cogniz- 
able offence the police were entitled to 
Inx’estigate 'the non-cognizable offence also 
without obtaining the permission from the 
Magistrate under Section 155 of the Cri- 
minal Procedure Code. It was, therefore 
contended that the charge-sheet which 
was filed was a chargesheet under S. 173 
of the Criminal Procedure Code and hence 
i&e procedure that was to be followed at 
the trial of the case was the one prescrib- 
ed under S. 251A of the Criminal Proce- 
dure Code. 

‘ 5. The learned Presidency Magistrate 

overruled the contentions ,of the peti- 
tioners. He held that the police initially 
started investigation of a cognizable of- 
fence under Rule. 131B of the Defence of 
India Rules. As the facts which consti- 
tuted that offence also constituted an of- 
fence under the Customs Act, the police 
were entitled to investigate the latter of- 
fence along •with the former one. The 
learned Magistrate relied on the decision 
of tlie Supreme Court in Pravin Chandra 
Mody V, State of Andhra Pradesh. AIR 
1955 SC 1185 and held that the police 
were entitled to file one chargesheet 
with respect to both the cognizable as 
well as the non-cognizable offence. How- 
ever, the learned Magistrate came to the 
conclusion that since sub-rule (5) of Rule 
131B of the Defence of India Rules bars 
the Jurisdiction of a court to take cogni- 
zance of an offence imder that Rule ex- 
cept on a complaint made by a Collector 
of Customs, the police had chosen to re- 
port an offence merely under Section 135 
of the Customs Act. He further observ- 
ed: 

"la "view of that pro'ririon if 'the police 
had chosen to prosecute the accused for 
committing an offence xmder Rule 131B, 
they would have been required to request 
the Collector of Customs to file a com- 
plaint. In 'that case the accused would 
have been entitled to 'the adyantage of 
the procedure enacted by Section 252_ of 
the Criminal Procedure Code. If 'the ini- 
tial investigation had not , related to the 
offence under the Defence of India Rules, 
but if the. offence under the Customs Act 
were to be investigated by itself, 'then the 
police would have been required to take 
•the permission of a Magistrate before 
starting the investigation. In the alter- 
native the customs officers themselves 
would have been required to in-vestigatq 


the offence and in that case they would 
have been required to file a complaint 
after obtaining the necessary sanction as 
contemplated by Section 137 of the Cus- 
toms Act. In that case the accused wotild 
have been entitled to the advantage of 
the procedure prescribed by Section 252 
of the Criminal Procedure Code.” 

He further held that if the procedure 
imder Section 251A of the Criminal Pro- 
cedure Code was to be followed on the 
basis that the chargesheet filed by the 
police was under Section 173, the accused 
would be prejudiced inasmuch as he 
would lose the ad'vantage of cross-exami- 
ning the ■witnesses both before the charge 
was framed and after the charge was 
framed. He, therefore, ordered ftat al- 
though the contention of the accused that 
the cognizance of the alleged offence 
under Section 1 35 of the Customs Act was 
not properly taken by the Court was re- 
iected._ the procedure to be followed for 
the trial would be the one prescribed 
under Section 252 of the Criminal Pro- 
cedure Code. 

G. The petitioners have filed this ap- 
plication in^ reidsion praying for setting 
aside the said order in so far as it rejected 
the petitioners’ contention that the court 
had no power to take cognizance of the 
offence under S. 135 of the Customs Act. 
Mr, Desai the learned counsel for the 
petitioners, has submitted that the offence 
under Section 135 being non-cognizable, 
the police had no power to make any rer 
port "with respect to that offence. Accord- 
ing to him. Section 155 clause (2) of the 
Criminal Procedure Code is mandatory; 
and he submitted that the "violation of 
these mandatory provisions would render 
the entire inveriigation and report illegal 
and hence if the court takes cognizance 
of an offence on the basis of that report, 
the Couit would be committing an ille- 
gality. There can be no doubt that Sec- 
tion 155(2) of the Criminal Procedure 
Code is mandatory and 'violation thereof 
by the police would be illegal 

7. Mr. Desai further contended that 
the assumption made by the learned Pre- 
sidency IMagistrate that the offence imder 
Rule 131B of the Defence of India Rules, 
1962 is a cognizable offence is incoirect 
because, according to him. the only pro'vi- 
sion in the Defence of India Rules which 
enabled tlie police to arrest offenders who 
contravened the prolusions of the Defence 
of India Rules is Rule 152 which men- 
tions the contravention of several rules as 
well as ■ ■fce contravention of any order 
or direction made or given under any of 
the said rules, but it does not mention 
Rule 131-B. Mr. Desai therefore, con- 
tends that apart from Rule 152. there is 
no other power in the Police to arrest 
without a warrant any person for the 
contrd'vention of the Defence of India 
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Rules. Mr. Desai further submitted 
that Rule 131-B clause (5) of the Defence 
of India Rules expressly lays down — 
"Notwithstanding the provision of 
Rule 154, no Court or Tribunal shall take 
cognizance of any offence under this Rule 
except on a complaint being made by a 
Collector of Customs, Central Excise or 
Land Customs”. 

Rule 154 referred to in the spld Rule Is 
as tmden 

154. "Cognizance of contraventions of 
Rules, etc. 

(1) No court or Tribunal shall take 
cognizance of any alleged contravention 
of these Rules, or of any order made 
thereunder, except on a report in writing 
of the fact constituting such contraven- 
tion, made by a public servant 

(2) Proceedings In respect of a contra- 
vention of the proriaons of these Rules 
or of any order made thereunder alleged 
to have been committed by any person 
may be taken before the appropriate 
Court having jurisdiction In tiie place 
where that person is for the time being. 

(3) Notwithstanding anything contain- 
ed in Schedule II of the Code of Criminal 
Procedure. 1898 (5 of 1898). a contraven- 
tion of any of the following rules, namely 
Rules 9. 36, 133B and i33J. shall be tri- 
able by e court of Sesrion, a Presidency 
Magistrate or a Magistrate of the first 
class and a contravention of any order 
made under rule 83, or under sub-rule (2) 
of Rule 125 shall be triable by a ^urt 
of Session, Presidency Magistrate or a 
Magistrate of the firrt or second class. 

(4) Any Magistrate or Bench of Magis- 
trates empowered for the time being to 
trv in a summary way the offences spe- 
cified in sub-section (11 of section 260 of 
the Code of Criminal Procedure. 1898 (5 
of 18981, may. if such Magistrate or 
Bench of Magistrates thinks fit, on ap- 
plication In this behalf being made by 
the prosecution, try a contravention of 
any sudx provisions of these Rules or 
orders made thereunder, as the Central 
Government may, by notified order spe- 
cify in this beh^f in accordance with the 
provisions contained in Sections 262 to 
265 of the said Code.” 

Mr. Desai relies on the prorislons of 
dause (11 of the said Rule and argues 
that under that Rule,- it would have been 
I>ossible for the Court to take cognizance 
of an offence on a report by a police o^- 
cer who is a public servant. But that 
power Is expressly excluded by clause (5) 
of Rule 131B which says, "notwithstand- 
ing the provision of Rule 154. ...” Mr. 
Desai, ' submitted that the offence under 
Rule 131B is an offence In respect of 
which the Court had no jurisdiction to 
take cognizance except upon a complaint 
being made by a Collector of Customs; 
Cent^ Excise or I^nd Customs. The 


Court, could not. therefore, take cogni- 
zance of an offence on the basis of a 
police report. He. argued that the police 
had no power to investigate an offence 
in respect of which they could not file 
a report or chargesheet on the basis of 
whidi the Court could take cognizanceof 
an offence. Mr. Desai further contend- 
ed that in view of this nature of the 
offence xmder Rule 131B, the prosecution 
could not rely on the fact that initially 
the police were investigating into the pre- 
sent case in respect of an offence imder 
Rule 131B. He has. therefore, subnutted 
that the report which is made by the 
police to the Court in the present case is 
not under any section authorising the 
police to Investigate either the offence 
under Rule 131B of the Defence of India 
Rules, 1962 or the offence under S._ 135 
of the Customs Act, and on the bans of 
such a report, the Court had no jurisdic- 
tion to proceed further In the matter. 


8. There Is no substance In these con- 
tentions urged by Mr. DesaL Firstly, it 
is nov7 well settled in view of the ded* 
slons of the Supreme Court fn AIR 1^ 
SC 1185 and Baghubans Dubey v. ^ 
State of BUiar, (1967) 2 SCJ 427 « (AIB 
1967 SC 1167) that while taking Mgwr 
zance of an offence under section 190 (IJ 
(b) the Court is not bound by the con- 
tents of the report made by the PoIka 
I n Pra^ Chanda Mody’s case, AIR 1S65 
SC 1183 their Lordships have laid dowoJ 


"Section 156 (2) provides that -where a 
police officer enquires into an offenw 
imder section 15C (1) his action cannot be 
called into question on the groimd that 
he was not empowered to investigate W 
offence. The enquiry was an Integrate 
one. being based on tiie same set of f^cts. 
Even if the offence under the Ess^UaJ 
Commodities Act may not be cognizable-- 
though it Is not alleged by the appeUant 
that it is non-cogni^ble — the police officer 
would be competent to Include it in tbe 
charge-sheet under section 173 with res- 
pect to a cognizable offence. In 
Krishna v. State. AIR 1958 PunJ. 1"* 
Falshaw J. (as he then was) observe 
that the provisions of section 155 (1). Cm 
minal Procedure Code, must be regardw 
as applicable to those cases where tne 
information given to the police is 
about a non-cognizable offence. 
the information discloses a cognizable w 
well as a non-cognizable offence^ 
police officer is not debarred from 
tigatlng any non-cognizable offence whicn 
may arise out of the same facts. He can 
include that non-cognizable offence lo 
the charge-sheet which he presents for a 
cognizable offence. We entirely 
Both the offences if cognizable could^ 
investigated together under Chapter Xi» 
of the Code and also if one of them was 
a non-cognizable offence.” 
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The quesSon in the iEhsf case was as to 
whether in a case where cognizance was 
taken by the Magistrate under section 190 
(1) (b) and the police report alleged that 
the accused had committed an offence 
under section 420, which is a cognizable 
offence, and an offence imder section 7 
of the Essential Commodities Act, 1955 
for contravention of clauses (4) and (5) 
of the Iron and Steel Control Order, 
which was contended to be a non-cogni- 
zable one, the procedure to be followed 
by the Magistrate was one under S. 251A 
or under section 252 of the Criminal 
Procedure Code. Their Lordships held 
that the trial had to proceed under sec- 
tion 251A as the report included both a 
cognizable and a non-cognizable offence, 
because the police were not prevented 
under the Code of C rimin al Procedure 
from investigating a non-cognizable of- 
fence along with a cognizable offence 
when the two arose from the same facts. 

9. In Raghubans Dubey’s case. 1967-2 
SCJ 427 = (AIR 1967 SC 1167) their 
Lordships held that the Court had juris- 
diction to proceed against persons not 
mentioned as accused in the report 
because the court was taking cognizance 
of -the offence. The question arose in 
that case as to whether the Court had 
power to issue process against persons 
not mentioned as accused in the report 
made by the police under section 173. It 
was contended that if the Magistrate 
took cognizance of the offence against 
per.sons who are not mentioned as the 
accus^ in the report, there would be a 
separate complaint case and the accused 
against whom the Magistrate proceeded 
could not be tried along with the other 
accused mentioned by the police report 
and their Lordships stated that once cog- 
nizance is taken imder section 190, (1) Oj) 
a proceeding was instituted within the 
meaning of Section 207-A and, on the 
facts of the case, their Lordships held 
that the case did not fall within S. 190 
(1) (a) or under section 190 (1) (c) and 
stated as follows: 

*'The summoning of the additional ac- 
cused is part of the proceeding initiated 
by his taking cognizance of an offence. 

As pointed out by this Court in (I960) 

1 SCR 269 = AIR 1965 SC 1185, the 
term "complaint” would include allega- 
tions made against persons unknown. If 
a Magistrate takes cognizance under sec- 
tion 190 (1) (a) on the basis of a, com- 
plaint of facts he would take, cogi^ance 
and proceeding would be mstituted even 
though persons who had committed ime 
offence were not known at that time. 
same position prevails,' in our ■view, under 
section 190 (1) (b)”. 

Thus it appears that when a Magistrate 
takes cognizance of an offence under sec- 
tion 190 (1) either on a complaint under 
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clause fa) or^on a police report under 
clause (b), it is for the Magistrate to con- 
sider against whom he should proceed 
and for what offences he should proceed 
to trial after considering ■the contents of 
the complaint or the report. 

10. In the present case it is not chal- 
lenged before me that the police officers 
of the C. B. I., E. O. W. had authority to 
investigate generally into the office 
under the Customs Act or the D. I, 
Act. What is urged is that they had no 
power to investigate into the offence and 
report to the Magistrate imder section 173 
in respect of the offence under S. 135 
of the Customs Act as the said offence 
is non-cognizable and 'the offence under 
Rule 131B is also non-cognizable. How- 
ever. irrespective of whether the offence 
investigated is cognizable or non-cogniz- 
able, I have to consider whether the 
Magistrate was right in taking cognizance 
of the offence in 'the present case. 

11. A Full Bench of the Bombay High 
Court has taken the idew in King Em- 
peror V. Sada, (1902) ILR 26 Bom. 150 
P’B), that although there was no section 
in the Criminal Procedure Code which 
empowered a police officer of his o'wn 
motion to make any report about anon- 
cognizable offence to the Magistrate, the 
information about such an offence, placed 
before the Court could be considered as 
a complaint. In the said case Chanda- 
varkar, J. observed: 

"It is true that the word "report” Is 
not defined in the Code of Criminal Pro- 
cedure, but it appears to me that the 
Legislature" has rtudiously attached to the 
expression "Police report” a peculiar 
meam’ng throughout the Code wherever 
the expression occurs, and pointed out 
the occasions when and the purpose for 
which such reports should be made. 
Where a police report goes beyond these 
occasions and purposes it must fall within 
the definition of "complaint” in S. 4, 
clause (m) of the Code. The argument 
that the word "report” occurs in sections 
outside Chapter XIV of the Code only 
strengthens this -view, because the only 
sections outside that chapter where the 
expression "Police report” occurs are sec- 
tions 62 and 114. As to section 62. it 
provides that the Police are to report the 
cases of all persons arrested without 
warrant to the District Magistrate, or,, if 
he so directs, to the sub-Diidsional Magis- 
trate. That means that where the police 
have by law the power to make an arrest 
■without a warrant i.e., in cognizable cases, 
■the police must report such arrest. , So 
also section 114 points, in the same dire^ 
tion. It enables a police officer to report 
to a Magistrate when there is reason to 
fear the commission of a breach of "the 
peace. That section must be read with 
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Chapter IV, which entails upon the 
public the du^ ot asdstlng Magistrates 
and Police Officers whenever a breach of 
the peace is apprehended. In no other 
section does the expression “Police report” 
occur, and the fact that the word “report" 
— not the expression “Police report”— 
occurs in S. 438. section 466, section 472, 
section 474 and section 510, is beside the 
question, those are sections which deal 
with reports other than ttose of a police 
officer. It appears to me that the Code 
has carefully specified the purposes for 
which and toe occasions when toe police 
are empowered to make reports as to 
offences committed or threatened, and 
when they travel beyond them their 
reports cease to have toe privilege con- 
ferred upon them fay the Code and can 
only come within toe de fini tion of "com- 
plaint”, which is wide enough to Include 
itxaz” 

question in that case arose In pecu- 
liar circumstances where a constable fil- 
ed a complaint against the accused for 
committing nuisance on the public road 
under section 61 of the Bombay District 
Police Act and when the accused was 
discharged, the Magistrate before whom 
the complaint v/as made ordered compeo- 
ration to be paid under section 2S0 of the 
Criminal Procedure Code on the ground 
that the complaint against the accused 
was vexatious. The DlsMct Magistrate 
made a reference to the ffigh Court on 
the ground that section 250 was inapplic» . 
able in the case as it was instituted upon 
a police report or upon Information given 
by a police officer. The question before 
the Full Bench, therefore, was as to whe- 
ther toe complaint filed by the constable 
before the liagistrate was a complaint 
within the meaning of section 250 of toe 
Criminal Procedure Code, “l^e Full Bench 
took toe view that the argument that 
section 250 was inapplicable because the 
complaint was a complaint by a police 
constable and. therefore, a report and not 
a complaint vathin the meaning of sec- 
tion 250 was untenable. 

12. The said Full Bench derision was 
considered by a Divirion Bench of this 
Court consis^gof PaUcar and Fawcett, JJ 
in Emperor v, Shivaswand Guruswaml, 
nJR 51 Bom 498 = (AIR 1927 Bom 440). 
The accused in that case was charge- 
riieeted for offence under sections 414. 
383 and 204 of the Indian Fenal Code 
and a charge was framed by the Sub- 
Divirional Magistrate under section 161 
with reference to toe taking of a bribe 
in the course of an Investigation and 
under section 193 with reference to the 
tearing of certain documents The Magis- 
trate acquitted the accused on the grom^ 
that there was no case agahist the ac- 
cused under S. 414 and that the offences 
under eections. 385. 204. 161 (as the law 


tiieq stood) and section 193 were all non- 
cogtiimble offences and fn so far as the 
Investigation was conducted without the 
order of the Magistrate under section 155 
(2), the entire proceedings were ab initio 
void. In an appeal against that acquittal, 
the order was reverse and the Sub Divl- 
rifnal Magistrate was directed to con- 
tinue his enquiry and to try toe accused 
In accordance with law. In view of the 
derisions in Bhairab Chandra v. Emperor, 
ILR 46 Cal. 807 = (AIR 1919 Cab 433) 
end the Full Bench deddon of the 
Madras High Coimt In Public Prosecutor 
V. llatnavelu Chetty. (1926) IlJl 49 Mad. 
525 «. (AIR 1926 Mad 865) and the deri- 
sion of this Court In Emperor v. Abas- 
thaj, ilR 50 Bom. 344 “ (AIR 1926 Bom. 
195) Patkar. J. found: 

"Spcaldng for myself. I am Indined to 
tok^ the view that a Magistrate can in 
e Proper case treat a Police report of a 
non-cognlzable offence as a complaint and 
tak& cognizance under S. 190 (1) cL (a), 
of the (Criminal Procedure Code.- I have 
the less hesitation to take that view in 
toe present case where a charge-sheet was 
sent by Bando. the Sub-Inspector who 
was the officiri superior of the presmt 
acciKcd, a Head constable, and vmo 
would. In the ordinary drcirastaneea be 
fh? person Investigating an offence com- 

ttltted by his suberdinate 

*'On the whole, I think, under the dr- 
cunistonces of the present case, the Magis* 
trate could have treated the report of 
tte Police-officer as a complaint when 
he as a matter of fact took cognizance of 
the casft examined the Sub-Insjaectorwho 
waa toe official superior of the accusw 
and who could properly complain of toe 
accused’s conduct In thto case, and also 
fraine a charge.” 

Favreett, J. while agreeing with the order 
sununed up the law thus; 

"if the view that has been adopted tv 
fhe Calcutta and Madras High Coi^ 
were taken, there would be no necessw 
fo Consider whether the report — to® 
charee-sheet Int^ case — should or should 
not be treated as a complaint giv^ 
Jurisdiction to the Magistrate imder 
riajise (a) of section 190 (1) for both tb«e 
couits have In effect derided that the 
wo>ris "a report in writing. . jnade by 
®ny Police-Officer” in clause (b) of 
tiori 190 fl) cover any report made ^ ^ 
Police-Officer, whether of a cognizable or 
a non-ccgnizable offence. That Is de^ 
ly laid down In (1926) ILR 49 Mad- 5p 
“ (AIR 1926 Mad. 865), It Is also toe 
view that commended Itself to Mookerjee 
•mq Chalterjea JJ. In In re Nagendra 
Nato Chakravarti, ILR 51 CaL 402 - 
f^R 1924 Cab 476). There It to observ- 
ed that, under the amendment introduc- 
ed by section 45 of Act XVIII of 1923 in 
dabse (b) of section 190 (1) the expression 
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■ Police report”, which had been inter- 
preted in a technical sense, has been 
replaced by the non-technic^ expression 
"report made by any police officer.” This 
concli^on, no . doubt.- has the merit of 
simplicity. But it seems to me that it 
is not open to us, in face of the Ihill 
Bench decision in (1901) ILR 26 Bom. 
150, to adopt the same view. At any 
rate, I think that, imtil the whole ques- 
tion has been fully considered by a Full 
Bench, it would not be proper for us to 
make such a great departure from the 
construction that is put upon clause (b) 
of S. 190 (1) by ffie Full Bench in Sada’s 
case, (1901) ILR 26 Bom. 150, 

He further said: 

. . it would be disregarding the pro- 
visions of sub-section (2) of section 155 
to say that the expression "report made 
by any police-officer” in section 190 (1) 
(b) covers a case where he is expressly 
prohibited from investigating and report- 
ing. Therefore, until Sada’s case (1902) 
ILR 26 Bom. 150, is overiuled. I think it 
must be followed especially as the other 
view would nullify the ruling in Sada’s 
case, (1902) ILR 26 Bom 150 that sec- 
tion 250 can apply to a police-officer, 
who makes a false and frivolous or vexa- 
tious complaint in the form of a report.” 
He concluded as follows: 

*T agree with my learned brother that, 
if a Police-report under section 190 (1) 
(b) is limited in this way, the reference 
to a Police report in clause (h) of S. 4 
must amilarly be limited; and, therefore, 
there is scope for a police-report being 
treated as a complaint in a proper case, 
as in fact has been held in Sada’s case. 
(1902) ILR -26 Bom 150. In Candri’s 
case (1924) ILR 49 Bom 212 = (AIR 
1925 Bom 131) it was held that 
the report could not properly be 
treated as a complaint, but Sada’s case, 
(1902) ILR 26 Bom. 150 lays down that 
there may be cases where it can be_ so 
treated, for instance, where the Police- 
officer has himself seen the ^eged of- 
fence committed, as mentioned by 
Candy J. in his judgment at page 156. 

I thi^ it might also cover a case where 
an alleged non-cognizable offence is 
brought to the notice of a Police-Officer 
so soon after its commission, that there 
was a direct connection _ between the 
offence and the Police-officer’s interven- 
tion in the matter, such as cases where 
he is called on to take action imder sub- 
section (1) of section 57 of the Code. 

In the present case, there is clearly 
good ground for treating the charge-sheet 
as a complaint”. 

In view of these decisions of ftis Court, 
which are binding on me, it is possible 
to construe the charge-sheet filed in the 
present case as a complaint in respect of 
a non-cognizable offence. This complaint 
'is filed with the necessary sanction under 


secfaon 137 of the Customs Act. Thus it 
IS clear on the authorities that the inves- 
tigation cannot be challenged as illegal 
mei-ely because the police have reported 
about the non-cognizable offence under 
secticn 135. In any event, it is open to 
the Magistrate to take cognizance of the 
non-cognizable offence, in view of the 
sanchon given by the Collector under 
Se^on 137. treating the charge-sheet it- 
self as a complaint. 

13. Mr. Desai, however, contended 
that the police had no power to investi- 
gate even the offence under Rule 131B. 
The simple answer to this contention is 
to be found in the provisions of sub-sec- 
tion (2) of section 5 of the Criminal Pro- 
cedure Code which lays down that all 
cognizable offences are to be investigated 
imder the Criminal Procedure Code un- 
less there is a contrary provision in some 
enactment. The only provision in the 
Defence of India Rules which relates to 
the investigation of an offence under 
said Rules is Rule 152. As Rule 152 does 
not refer to the offence under section 
131B, an offence under Rule 131B will 
have to be investigated in accordance 
with the Criminal Procedure Code. Ihe 
offence under Rule 131B is clearly an 
offence for which the police may arrest 
without a warrant under schedule H to 
the Criminal Procediure Code. The fact 
that the police could not complain in res- 
pect of the offence imder Rule 131B (1) 
in view of the provisions of Rule 131B 
(5) does not take away the powers of the 
police to investigate and then arrest and 
report about the arrest to the Magistrate 
under the Criminal Procedure Code. In 
these circumstances, therefore^ the con- 
tention of Mr. Desai that initially the 
investigation made by the police was il- 
legal has to be rejected. 

14. Mr. Desai has also argued that the 
manner in v/hich the police filed the 
report in the court is a fraud on S. 155 
(2) and also on the provisions of R. 131B 
(5) of the Defence of India Rules. Sec- 
tion 155 (2) prohibits the police from 
investigating an offence without the order 
of the Magistrate. Rule 131B (5) bars 
the jurisdiction of the Court from taking 
cognizance of the offence except on a 
complaint by the Collector of Customs, 
Central Excise or Land Customs. By 
comniitting a breach of both these man- 
datory provisions, the Police have sought 
to file a report about a non-cognizable 
offence under section 135 of the Custo:^ 
Act and hence Mr. Desai argues that the 
court was precluded from taking cogxu- 
zance of the offence. It may be that tlm 
police have not reported under rule 131B 
(5) because they themselves wanted to 
file a report before the Magistrate, with 
respect to the offence tmder section 135 
of the Customs Act They have done so 
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with the consent of the Collector of Cen- 
tral Excise. It may also be that they 
were unable to prove all the inKredienta 
of the offence under Rule 131B and. 
therefore, they have filed the report only 
under section 135 of the Customs Act. 
The allegation of Mr. Desai that the 
police have committed a fraud on rule 
131B (5) is, therefore, unfoimded. Simi- 
larly, the fact that they have reported 
with respect to an offence under S. 135, 
Customs Act, in the facts and circums- 
tances of the case, cannot be considered 
as intended to evade section 155 (2) of 
the Criminal Procedure Code. The police 
raided the premises of the petitioners and 
discovered facts which, according to them, 
constituted offences under rule 131B 
as well as under section 135 of the Cus- 
toms Act and if they have chosen to re- 
port the offence under Section 135 of the 
Customs Act. it cannot be said for this 
reason that they have tried to evade the 
provisions of Section 155(21, 

15. In my judgment, therefore, the 
charge-sheet filed by the police In the 
present case can be construed as a com- 
plaint within the mea.^g of Section 190 
(1) (a), and as it is to be construed as a 
complaint, the order of the learned Magis- 
trate directing that the trial of the case 
should be in accordance with the provi- 
sions of Section 252 of the Criminal Pro- 
cedure Code is right. Mr. Gumaste, the 
leumed Government Pleader, has conced- 
ed before me that Lf the chargesheet has 
to be construed as a complaint, in view of 
the decisions in (1901) ILR 26 Bom 150 
and ILR 51 Bom 498 — (AIR 1927 Bom 
440) the procedure under Section 251-A 
of the Criminal Procedure Code will not 
apply to the trial 

16. In the result, the order passed hy 
the learned Presidency Magistrate Is con- 
firmed. although for slightly different 
reasons. Rule discharged. Stay vacated. 

Rule discharged. 
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Smt Radhabai, Petitioner v. State 61 
Maharashtra and others. Respondenta 

Spl. Civil Appln. No. 175 of 1966. D/- 
27-2-1969. . 

(A) Tenancy Laws — Bombay Tenancy 
and Agriculioral Lands (Yidarbha Region) 
Act (09 of 1958) (as amended by Act 44 
of 1963), S. 38 (7) — “Acquired any land 
by transfer or partition” — Interpreta- 
tion of — Words 'acquire* and *partition% 
meaning of — Par titi ons of every k ind 
AN/AN/A398/70/KSB/M ’ 


arc cow included within ambit of S. 38 
(7) — AIR 1966 Bom. 194 Overruled. 

The word "partition.” was not used la 
S. 38 in any epedal eens^ muc^ less in 
the sense "to acquire a right or title for 
the first time” in contradistinction with 
the redistribution of pre-existing rights 
or title. On the other hand, the sub-sec- 
tion gives the Indication that barring the 
case of surrenders which Is separately 
dealt with in the Act, by the use of the 
words "transfer” and "partitioD”. the 
l.egislature Intended to exhaust all the 
various means by which any person could 
get a right or title In. a legal way. 

(Para 13) 

If the word "acquire** Is assigned Its 
more generic connotation, namely, that 
It means to receive or to come into pos- 
session of, then In the context of trans- 
fer or partition, that word can be given 
Its full meaning without any violence to 
the language rised. The proper construc- 
tion of the amended section should be 
to read the word "acquire" In a wider 
sense which It is capable of bearingjm 
the context of the addition of the worm 
"cr partition”, and 11 so read, the whole 
mining of the statute becomes clear. 

(Para 16] 

The language of sul>section (7) of^sec- 
tlon 38 as amende by Act. 44 of 1963 is 
Initially clear and unambiguotis and there 
Is no difficulty in giving full effect to tte 
new words added "or partition”. After 
the amendment partitions of every Mnd 
are now Included within the ambit of 
S. 38 (7) along with transfers. There is 
no basis for the distinction between par- 
titions of one kind and another, naine^ 
partitions whldi jdve rights for the fim 
time and partitions which merely rcto- 
tribule pre-existing rights, nor does the 
word "acquire” in the new contert in 
which it Is used In the amended sub-sec- 
tion (7) of section 38 create any anoma- 
ly, difficulty or doubt. But even assui^ 
Ing that there Is any doubt, a 
to the Objects and Reasons of me Bu* 
put the matter beyond any shadow’ oi 
doubt AIR 1966 Bom. 194. Overrul^.,^- 
(Paras 24. 25) 

(B) Civil P. C. 0908), Fre. — Jadiati 
precedents ~ Revenue Tribunal Is bouM 
to follow decision of its own High Coxi^ 

(para 2) 

(C) Civil P. C. (1908), Prc. — Int^re- 
talion of Statutes — Duty of Court 
Intention of legislature to bo 

only from words used in Statute — 
only in case of some doubt extrMCOUs 
aids such as Statement of Objects aao Iiea‘ 
sons end previous history of Lcgtsletion 
Can be taken. (Para 12) 

(D) Tenancy Laws — Bombay Tenant 
and Agricultural Lands (Vidarbha Region) 
Act (99 of 1958), S. 38 (7) — As 

W.. AA IQA** Si^nnAi end eueCT 
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JI97? 

Atof amendment in doubt and actively dis- 
puted — Court can legitimately look to 
Statement of Objects and Reasons in mak- 
ing that amendment — AIR 1967 SC 986 
'& AIR 1960 SC 1080 & AIR 1966 SC 1342 
■ & AIR 1963 SC 703 Eel. on. (Para 20) 
^Cases Referred; Chronological Paras 
■-'.(1967) AIR 1967 SC 986 (V 54)=: 

1967 Cri LJ 946, Shivanarayan 
' V. State of Madras l'9a 

;(1966) AIR 1966 SC 1342 (V. 53) =t 
( 1966) 3 SCR 379, Income tak 
* Commr. Patiala v. Shahzada Nand 
& Sons. 19 

(1966) AIR 1966 Bom 169 (V 53)=’ 

, 1966 Mah LJ 240. Rangubai 
' Lalji V. Laxman Lalji 22 

'(1966) AIR 1966 Bom 194 (V 53)=. 

1966 Mah LJ 289^ Salubai v. 

Chandu 1, 7. 9, 11. 12, 

14 17 21 22 25 

(1964) Special Civil Applns. Nos. 78 
and 79 of 1963, D/- 28-4-1964 
(Bom) 24 

(1963) AIR 1963 SC 703 (V 50)=: 

(1963) 2 SCR 26, Gujarat Univei:-. 
sity v. Sri Krishna 18 

(1963) AIR 1963 Bom 163 (V 50)=’ 

1963 Mah LJ 289 = 65 Bom LR 
251 (FB). Shxikrishna v. Nam- 
deo 4, 8, 20 

(1961) 1961 Nag LJ 493 (Rev), Ram- 
bhau V. Bhaskar 2 

(I960) AIR 1960 SC 1080 (V 47)=: 

(1960) 3 SCR 887, Kochuni v. 

States of Madras & Kerala 17 

■(1960) 1960 Nag LJ 416 = ILR 
(1960) Bom 740, Dayabhai v. State 
of Bombay 2, 4. 8 

(1958) 1958 Nag LJ 100 (Rev), 
Manjimabai v. Prahlad 2, 20 

(1958) 1958 Nag LJ 453 = ILR 
(1959) Bom 424. Manabai v. Ram- 
chandra 2, 4 

(1952) AIR 1952 SC 369 (V 39) = 

1953 SCR 1, Aswini Kumar Ghose 
V. Arbinda Bose 17 

(1916) AIR 1916 PC 104 (V 3) = 

43 Ind App 151, Girja Bai v. Sada- 
shiv Dhundiraj 8, 14, 22 

(1888) ILR 10 All 272 = 15 Ind App 
51, (PC) Sartaj Kuari v. Deoraj 
Kuari 22 

(1584) 3 Co Rep 7a = 76 ER 637. 

In re Heydon’s Case 18, 19a, 

B. R. Mandlekar, for Petitioner; C. S. 
Dharmadhikari Asst. Govt. Pleader, (for 
Nos. 1 and 3) and C. G. Madidiolkar (for 
No. 5), for . Respondents. R. N. Desh- 
pande, for Intervener. 

KOTVAL, C. J.; TOe short question that 
arises for decision in this reference is 
whether the interpretation of the amend- 
ed sub-section (7) of section 38 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1958 (XCIX of 1958) (hereinaftCT 
referred to as the new Tenancy Act)^ in 
the decision • of this Court in Salubai v. 


Chandu, 1966 Mah LJ 289 = (AIR 1966 
B^om, 194) is correct, and if not, what is 
the correct interpretation. 

2. The circumstances imder which the 
reference came to be made are as follows: 
One Mohanlal was a landholder of sur- 
vey no. 74/3, area 9.17 acres, in village 
Uttar Wadhona in YeotmM District, 
Mohanlal had a wife Radhabai and a son 
Lakhanlal who was bom on 29-4-1937. 
Mohanlal died on 15-4-1938 and on that 
date Lakhanlal was a min or. Lakhanlal 
att^ed majority on 29-4-1958. the age of 
majority in his case being twenty-one 
years because a guardian had been ap- 
pointed. After he attained majority, the 
property belonging to the joint family 
came to be partitioned between Radha- 
bai and Lakhanlal This was on 22-6- 
1959 and the field survey No. 74/3 came 
to the share of Radhabai Thus, Radha- 
bai became the landholder. She requir- 
ed the field for her bona fide personal 
cultivation and she gave a notice under 
section 38 (1) of the new Tenancy Act to 
the respondent no. 5 Uttamchand Uderaj 
Marwadi who was the tenant. After the 
notice, she apphed under section 38 for 
possession on the ground that she requir- 
ed the field for her bona fide personal 
cultivation. On the date on which the 
Naib Tahsildar decided the application 
the position in law and upon the autho- 
rities was as follows: In Manjurabai v. 
Pralhad, 1958 Nag LJ 100 a Fun Bench 
of the Revenue IWbimal at Nagpur had 
on 11-12-1957 held under section 9 (9) of 
the Berar Regulation of Agricultural 
Leases Act that a partition is a transfer. 
On 24-6-1958 however a Division Bench 
of the High Court (to which one of us 
Kotval J. was a party) held in Manabai 
v. Ramchandra, 1958 Nag LJ 453 under 
the same provision of law that the word 
"transfer” as used in section 9 (9) does 
not include a partition. It expressly 
reversed the decision in Manjurabai’s 
case, 1958 Nag LJ 100 (Rev.). These cases 
were as stated above decided imder the 
provisions of the Berar Regulation of 
Agricultural Leases Act. Before the Naib 
Tahsildar’s decision however the Bombay 
Tenancy & Agricultural Lands Act (Vid- 
arbha Region) Act 1958 (Act XCIX of 
1958) came into force on 30-12-1958, Sec- 
tion 132 thereof repealed the Berar Agri- 
cultural Leases Act Two further deci- 
sions must thereafter be noted. On 11-12- 

1959 a Division Bench of the High Court 
held in Dayabhai v. State of Bombay, 

1960 Nag LJ 416 under the prowsions of 
the Bombay Prevention of Fragraenta- 
tion and Consolidation of Holdin^js Act 
1947 that the word "transfer” not beng 
defined in that Act^ must be giveri the 
same meaning as in section 5 of the 
Transfer of Property Act and under the 
Transfer of Property Act it had been 
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held in a number ol cases that "transfer” 
includes a partition and that therefore it 
must be held that under the PreyaitiQn 
of Fragmentation and Consolidation of 
Holdings Act 1947 also a partition of an 
agricultural holding amounts to a “trans- 
fer” -within the meaning of section 27 
(b) of that Act. On 23-8-1961 a Divi- 
sion Bench of Maharashtra Revenue TVj- 
bunal held in Rambhau v. Bhaskar, 1961 
Nag LJ 493 under Section 9 (9) ol the 
Berar Regulation of Agricultural Leases 
Act that a partition amounts to a trans- 
fer. This decision was obviously wrong 
in view of the previous decision of a 
Division Bench of this Court in Mana- 
bai’s case. 1958 Nag U 453. The Maha- 
rashtra Revenue Tribunal was bound to 
follow the derision of the High Court. 

3. This was the position in law and 
upon the authorities when the present 
matter came up for decision before Mr. 
D. N. Kharche the Naib Tahsildar. He 
had of course to decide the case under 
the pro\'ision3 of section 33 of the new 
Tenancy Act (99 of 1958) and could have 
taken the view that he was uninhibited by 
the previous decisions because they were 
decisions under the Berar Regulation of 
Agricultural Leases Act or the Transfer 
of Property Act. He did not do that. Re 
resorted to the simple expedient of ignor- 
ing all decisions and simply saying that 
the tenant was recorded as a tenant In 
1933-&4 whereas the partition took place 
only on 22-&-1939 and therefore the land- 
lady could apply under Section 38 (3) (d) 
of the Tenancy Act. The order is other- 
wise so cryptic and ni-written that it is 
difficult to \inderstand what this Naib 
Tahsildar intended to say. 

4. Radhabai the landlady -filed an 
appeal to the Special Deputy Collector 
(the 3rd respondent before us), but b^ 
fore the appeal could come up for hear- 
ing before that officer other developments 
tboft place ih the faw. -We have a^ady 
referred to the decision of a Division 
Bench in Dayabhai's case I960 Nag LJ 
416 where it was held that both under the 
Transfer of Property Act and under the 
Prevention of Fragmentation and Conso- 
lidation of Holdings Act 1947 a partition 
amounts to a transfer. This view was 
felt to be in conflict with the earlier view 
of the Division Bench in 1958 Nag LJ 453. 
Therefore a Full Bench was constituted. 
In Shrikrishna v. Namdeo, 1963 Mah LJ 
2£9 = (AIR 19G3 Bom 163) the Full Bench 
of this Court (to which one of us, Kotval 
J. was a party) held that a partition is 
not a transfer within the meaning of sub- 
section (7) of Section 38 of the Bombay 
Tenancy and Agricultural Lands (Vidar- 
bha Region) Act (99 of 1958). As to the 
conflict (noted by the Full Bench ia 
paragraph 3 of its judgment) whidi had 
really prompted the reference in that case 


the Full Bench decided nothing. It said 
that Manabai’s case, 1958 Nag LJ 453 was 
decided under the Berar Regulation of 
Agricultural I^eases Act and Dayabhai’s 
case, 19G0 Nag LJ 416 under the Preven- 
tion of Fragmentation and Consolidation 
of Holdings Act read with the Transfer of 
Property Act and since the Full Bench 
was not concerned with those Acts it was 
unn ecessary to decide whether there was 
a conflict and if so which view was right 
The Full Bench however did hold that a 
partition was not a transfer so far as the 
Bombay Tenancy and Agricultural Lands 
Act (Section 38) was concerned. ' 

! 

5. At this stage the Legislature took' tf 
hand in the controversy. It passed an 
Amending Art (Art 44 of 1963) In order 
to undo the effect of toe Full Bench deri- 
sion. By Section 2 of toe Amending Act 
they simply added the words "or transfer” 
after the word "partition” wherever if 
occurred in Section 38. sub-section {7J 
and made a small consequential change. 
By Section 6 of the Amending Act th^ 
applied the amendment in Section 38 to 
all appeals and pending proceedings wMt- 
soever. The Amending Act came into 
force on 28-12-1963. 


6. Now all this had happened l^tore 
Radhab^’s appeal before toe Special 
pufy Collector came up lor bearing. H8 
cursorily referred to the leg^tiw 
amendment but not to its effect. Ha did 
not refer to the Full Bench case or to any 
of the previous dedrions. He simply said 
that the respondents were tenants since 
J95.7-54 long before Badbabal’s rwht m 
a "landlord'* arose (it arose only on 2^ 
6-1959) and therefore she was not TOtitlM 
to claim under Section 38 at all, 
Member of toe Maharashtra Revenue W- 
bunal vtoo decided the Revision Appl^* 
tlon was even more brief. He said ^ne 
non-applicant has been a tenant of 
field from before the partitlc®, 
the applicant acquired this ileia ibr«» 
share. Both the lower Courts were th^a* 
fore right 


7. Now according to toe provirioM^ 
subjection (7) of Section 38. as it stew 
before the amendment, all persons ar 
quinng" land by "transfer” after the 
day of August 1953 could not temu^w 
the tenancy of a protected tenant or 
possession on the ground that they teg'll 
ed the land for tocir bona fide t 

cultivation. Though neither the Spe<^ 
Deputy Collector nor the Member expr 
sly referred to this provision, it is cie^ 
that their finding that the 
the l^d prior to 1953-54 was with rei 
ence to this provision of the kw. Em 
so holding what the Special Deputy Co 
lector and the Member tacitly 
throughout was that partitions of evOT 
kind are now inriuded within the amai 
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of the provisions of sub-section (7) of Sec- 
Kon 38 a point which was acutdy disput- 
ed before the learned single Judge and 
the_ Division Bench of this Court in the 
iiWrit Petition which came to be filed 
against the order of the TribunaL The 
point is taken on the basis of a decision 
of a learned single Judge of this Court in 
0.966 Mah LJ 289 = (AIR 1966 Bom 194) 
dedded on 23-4-1965. How this point 
arises on the basis of that decision may 
now be stated. 

8. In 1963 Mah LJ 289 = (AIR 1963 
Bom 163) the Full Bench gave three rea- 
sons for holding that a partition was not 
Enduded within the meaning of the word 
‘'transfer” in sub-section (7) of Section 38 
of the Bombay Tenancy (Vidarbha) Act 
and the reasons were, (i) The expression 
“by transfer” was preceded by the words 
“has acquired any land”. The Full Bench 
held that in the context in which it was 
used, the word "acquired” had the mean- 
ing of 'acquired a title for the first time’ 
and partition does not give a person a title 
or create a title in him; it only enables 
him to obtain what is his own in a defi- 
nite and specific form for purposes of 
d^osition independently of the wishes of 
his former co-sharers. They referred in 
this respect to the decisions of the' Privy 
Coimcil in Girja Bai v. Sadashiv Dhundi- 
rai, AIR 1916 PC 104 and in 1960 Nag LJ 
416. 

. (ii) Secondly they pointed out that a 
conflict would arise between sub-section 
(2) and sub-section (7) of Section 38 if 
partition were included in the word 
"transfer”, for, sub-sections (1) and (2) of 
Section 38 dealt with all tenancies, where- 
as sub-section (7) dealt •with only a tenant 
who Vv-as a protected lessee, and they paw 
no reason why in the latter case the right 
was put an end to after the 1st day of 
August 1953, while imder the pro'viso to 
sub-section (2) it was put an end to by 
30th Jtme 1959 (the prescribed date). On 
this reasoning the Full Bench held that 
if the word "transfer” did not include par- 
tition, then the anomaly created by the 
mention of the two different dates could 
be rmderstood. In ' other words, they 
sought to harmonise the provisions of 
the unamended section. 

(iii) Thirdly, they pointed out that in 
other parts of the Act, particularly Sec- 
tion 57(1) and (2) and Section 119-B, the 
words "partition” and "transfer” ^ were 
used side by side but in contradistinction 
with each other. Therefore, the one could 
not be included in the other. It ■will be 
no'ticed ■that in the Full Bench case, the 
word "parti'tion” was throughout used in 
the normal sense in which it is understood 
in 'the context of ■the Hindu_ Law and 
there was no particular or special mean- 
ing assigned to it. 


9. Then came the Amending Act on 
28-12-1963 which fell to be considered in 
Salubai’s case, 1966 Mah LJ 289 = (AIR 
1966 Bom 194). Sub-section (7) of Section 
38 before its amendment merely stated: 

"Nothing in this section shall confer on 
a tenure-holder who has acquired any 
land by transfer after the 1st day of 
August 1953, a right to terminate the ten- 
ancy of a tenant who is a protected 
lessee and whose right as such protected 
lessee had come into existence before the 
transfer.” 

By the Amending Act, the words "or 
partition” were added after the word 
"transfer” wherever it occurred in this 
sub-section, thus doing away -with the 
argument that a partition was not a 
transfer. We are not concerned ■with a 
small ancHIa^ amendment also made in 
the sub-section. In considering this 
amendment, Salubai’s case, 1966 Mah LJ 
289 = (AIR 1966 Bom 194) noticed the 
prewous decision of the Full Bench and 
the fact that the words "or partition” 
were added by legislation after the word 
"transfer”. But the learned Judge who 
decided Salubai’s case, 1966 Mah LJ 289 
= (AIR 1966 Bom 194) took the ■view that 
that was the only change in the sub-sec- 
tion and that the addition of those two 
words "or partition” had not affected 
either the structure of sub-section (7) or 
any otlier sub-section of Section 38 or any 
other part of the Act so far as was materi- 
al and relevant in construing the effect 
and ambit of the change brought about by 
the amendment. Principally it was point- 
ed out 'that the word "acquired” preced- 
ing the words "any land by transfer or 
partition” remained the same as before 
the decision of the Full Bench; and since 
the Full Bench had said that "acquired” 
meant acquired for the first time, parti- 
tion must also be given a similar mean- 
ing. TChe learned Judge observed in para 
53 at p. 310 (of Mah U) = (Para 51 at 
p, 210 of AIR): 

"One of the reasons which has been ac- 
cepted by fte Full Bench of this Court 
in in'terpreting this unamended Section 
38(7) of the Vidarbha Act was the use of 
■the word 'acquired’ in sub-section (7) 
which is even now retained after the 
amendment.” 

Then the learned Judge proceeded to 
state what was the meaning of that word 
and he held that ha'ving regard to the 
normal dictionary meaning, it meant to 
gain or to get as one’s own (by 
o'wn exertions or qualities). .He noted 
that it had a secondary meaning, namely, 
to receive or to come into possession of, 
but he held that in the context and in the 
absence of any other amendment ^cept 
the addition of the words "or partition 
in sub-section (7) of Section 38, ' a Per- 
son who acquires a thing or property 
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Rets this right for the first time from 
someone else otherwise the use of the 
word 'acquire* is inappropriate and will not 
convey the correct meaning”. In a later 
passage in para 55 (of Mah LJ) ■» (Para 
52 of AIR) he pointed out: 

"It would therefore appear that when- 
ever property is said to be 'acquired* it 
postulates absence of pre-existing right in 
the property and the change as a result 
of acquisition must mean getting owner- 
ship of the property with all its compon- 
ent incidental rights.” 

10. Then the learned Judge proceeded 
to consider what was the nature of par- 
tition and he drew a distinction between 
two categories of partitions (1) partitions 
where the tenure-holder did not have any 
right in the proper^ or pre-existing right 
in land prior to partition but got such 
right of ownership for the first time as a 
result of partition: and (ii) partitions 
where there is a pre-existing right in the 
property and ony a redistribution of thoso 
rights. In view of the meaning which 
he felt the Full Bench had assigned to the 
word "acquired” In sub-section (7) of 
Section 33 after amendment, the learned 
Judge held that In the context of that 
word, the word "partition” must be res- 
tricted to the former category only. He 
held In para 60 (of Mah U) " (Para 57 
of AIR): 

"All this discussion will, therefore, 
show that retention of the words 'acquir- 
ed land by partition’ must be given Aelr 
full meaning and a person cannot be said 
to acquire land by partition If partition is 
amongst the members of an undivided 
Hindu family who were already owners of 
the property. What takes place as a re- 
sult of partition Is the change la the 
mode of enjoyment.” 

And in a later passage: 

"It is therefore clear to my ndnd that 
even after making the amendment In Sec- 
tion 38(7) by the addition of words 'or par. 
titlon’. the Legislature did not Intend to 
bring within the mischief olthesecRon by 
this amendment, the rights of those land- 
lords who were owners of property from 
before and who chose to divide property 
as a result of partition which was only 
choosing a different mode of enjoyment 
of the property. On the other hand, what 
Is intended to be hit even after the amend- 
ment is that class of landlords 
who would acquire the property 
for the first time as a result 
of partition or tinder the cloak of 

partition This mode of construction 

and Inference would be per^ssible to 
view of the fact that no other change has 
been made in the structure of sub-section 
(7) of Section 38 In spite of the view 
taken by the Full Bench of this Court 
that the use of the word 'acqt^tion* points 


out to obtaining rights ol ownership for 
the first time." 

11. Now, It seems to us that in taking 
this view the learned Judge was greatly 
Influenced by the nature of the arguments 
before him and the stand taken by coun- 
sel and perhaps by the concession which 
counsel made in that case. In para 59 at 
p. 313 (of Mah LJ) « (Para 56 at p. 212 
of AIR) the learned Judge has noted: 
'Tt Is not disputed that the partition may 
create rights for the first time in per- 
sons who had no pre-existing riahts..." 
That In bur opinion was a fundamental 
concession which having regard to the 
law, we shall presently show, does not 
appear to be correct. But apart from 
that, counsel for both the sides focussed 
the attention of the Court In that case 
only upon the Full Bench decision and 
Its reasons and argued whether the three 
reasons given by the Full Bench still con- 
tinued to operate despite the amendment 
or not and the whole decision In Salubai's 
care. 1066 Mah LJ 289 “ (AIR 1966 Bom 
194) turned upon that argument 

12. It seems to us that It is this ap- 
proach in that case that has affected the 
dcdslon. We ore unable to accept that 
approach. Alter all. the learned Judge 
was construing an enactment and It is the 
first duty of a Court in construing an en- 
actment to gather what was the Intention 
of the Legislature from the words used 
by the Legislature to the enactment in- 
dependently of all other considerations. No 
such attempt seems to have been made in 
Salubai's case. 1960 Mah U 289 - (AIR 
19CG Bom 194) by counsel on either side. 
Secondly, it Is only to the event ol some 
doubt or difficulty in the Interpretation 
of a statute that extraneous aid may be 
taken, extraneous being in the nature 
of the previous history of the legisladoa 
the precedents bearing upon the previous 
history and its stated objects and reasons. 
In the present case, it appears that 'the 
reasons given in the FuU Bench case were 
all that the decision was concerned wi^ 
The learned Judge did not look at the" 
question from tbU point of view. 

13. Turning to the sub-section as It 
stands after amendment, it simply says 
that nothing In the section shall confer on 

- a tenure-holder a right to terminate the 
tenancy of a tenant who Is a 
lessee and whose rights as such protert- 
cd lessee had come Into existence prior to 
the transfer or partition after the 1st day 
of August 1953 if the tenure-holder has 
acquired any land by transfer or pa^ion 
alter the 1st day of August 1953. Them 
does not appear to be anything to sun- 
scctlon (7), or for that matter, in any o* 
the prorislons ol Section 38 as such, to 
Indicate that the word "partition w^ 
used to any special sense, much less m 
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the sense *|fo acquire a right or title for 
the fir^ time” in contradistinction with 
the redistribution of pre-existing rights or 
title. On the other hand, the sub-section 
gives the indication that barring the case 
of surrenders which is separately dealt 
with in the Act by the use of the words 
''transfer” and "partition”, the Legislature 
intended to exhaust all the various means 
by which any person could get a right 
or title in a legal way. 

14. Then we turn to the word 
"acquire”. It is on that word that the de- 
cision in Salubai’s case, 1966 Mah LJ 289=' 
(AIR 1966 Bom 194) principally turned. 
No doubt, in the Full Bench case one of 
the reasons given was the use in the Sec- 
tion of the word " acquire” before the 
words "any land by transfer”. In the 
Full Bench, we (I say "we” because one 
of us, Kotval J. was a party to that deci- 
sion) had pointed out the distinction be- 
tween "partition” and "transfer” (See 
paras 5 and 6) and the fact that a parti- 
tion does not give a person a title or 
create a title in him but that it only 
enables him to get what is his own in a 
definite and specific form for purposes 
of disposition independently of the \vishe3 
of his former co-sharers. At the same 
time, the Full Bench had noted in that 
case that the word "acquire” can also be 
used in the context of partition. At p. 291 
para 6 (of Mah LJ) = (At p. 210, Para 47 
of AIR) this is what we have said: 

"As, therefore, in the words of the 
Pri'vy Council, (the reference is to AIR 
1916 PC 104) partition only enables him 
to obtain in a definite and specific form 
the land, which was his own, it cannot be 
said that he has acquired that land. By 
the process of partition, he no doubt ac- 
quires the interest of other co-sharers in 
that land, but the words in the sub-section 
are 'acquired any land’. It does not con- 
tain the words 'or any interest therein’, 
such as are used in Section 119 B. The 
language used in sub-section (7) of Sec- 
tion 38 of the Tenancy Act, ther^ore, it- 
self indicates that tMs sub-section does 
hot apply in cases in which a person be- 
comes the sole owner of' the land as a 
result of partition.” 

15, No'W,' the amended secKon say^ 
"acquired any land by transfer or parti- 
tion”, and we have ^ready pointed out 
that there is no qualification of the word 
"partition”. We also can see no reason 
why in the new context, the word _ "ac- 
q'uire” should necessarily be held inap- 
propriate in the context of all partitions. 
The word "acquire” has clearly two mean- 
ings — a broader meaning and a narrower 
one, and the learned Judge has hirnself set 
fortt those meanings in Salubai’s case, 
1966 Mah LJ 289 at p. 310, para 53 = 
(AIR 1966 Bom 194 at P, 210 para 511 
where he stated: 


(Kotval C, J.) [Prs, 13-17] Bom. 237 

_ "According to the shorter Oxford Dic- 
tionary, 'to acquire’ means to gain or to 
get as one’s own (by one’s own exertions 
or qualities). Its secondary meaning is to 
receive or to come into possession of.” 
But he accepted the first of those two 
meanings and held: 

"The use of the word 'acquire’ neces- 
sarily postulates a change of relationship 
vis-a-vis thing or property which is said 
to be acquired and which was not existing 
before. The notion of ownership of pro- 
perty implies various component rights 
viz., that of possession, enjoyment, des- 
truction, alienation, exclusion and others 
incidental to the right of ownership. A 
person who acquires a thing or property 
gets this right for the first time from 
someone else otherwise the use of the 
word acquire is inappropriate and 'W’ill not 
convey the correct meaning.” 

16. If the word "acquire” is assigned 
its more generic connotation, namely, 
that it means to receive or to come into 
possession of, then in 'the context of 'trans- 
fer or partition, that word can be given 
its full meaning without any violence to 
the language used. In our opinion, there 
was no difficulty therefore in reading the 
word "acquire” to convey that meaning in 
the new context of the amended Act, that 
is to say, in the context of partition. On 
the other hand, what the learned Judge 
has done is to allow the meaning of the 
word "acquire” to remain the same, al- 
though the context is changed and to seek 
to reconcile the language used by gi-ving 
a new connotation to the word "parti- 
tion”, and in this, as we shall presently 
show, the learned Judge missed the whole 
purpose and object of -the enactment. In 
our opinion, there was no anomaly creat- 
ed by the use of the word "acquire” even 
after the addition of the words "or parti- 
tion” in sub-section (7) of Section 38. The 
proper construction of the amended sec- 
tion should be to read the -word "acquire” 
in a wider sense which it is capable 
of bearing in the context of the addition 
of the words "or partition”, and if so 
read, the whole meaning of the statute be- 
comes dear. 

17. But as Salubai’s case. 1966 Mah LJ 
289 = (AIR 1966 Bom 194) itself shows, 
the learned Judge, on reading the reasons 
given in the Full Bench case, felt great 
doubt and difficulty in construing pie pro- 
visions of the amended sub-section, be- 
cause, according to him. though the words 
"or partition" were added, the rest of the 
Act remained 'the same, and therefore did 
not have the effect of remo-ring the rea- 
sons which had impelled the decision of 
the Full Bench. That being so, he felt 
that there was some cryptic meaning in 
the words "or partition” which had to be 
uncovered. It is precisely in such a case 
of doubt or difficulty that a Court may 
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le^timately look to other aids to the con- 
struction of the statute, espedally to its 
Objects and Seasons as declared when the 
law was passed- That this can be done 
is now settled law. Though no doubt in 
the earUest case in Aswini Kumar Ghose 
V. Arbinda Bose, AIR 1952 SC 369 the 
Supreme Court stated that the Statement 
of Objects and Reasons is not admissible 
as an aid to the construction of a statute 
they pointed out in later cases that what 
they meant by the rule there laid down 
was that the Statement of Objects and 
Reasons could not be looked Into as a 
direct aid to con^ruction but that they 
coud be used "for the limited purpose of 
ascertaining the conditions prevallng at 
the time the bill was introduced, and the 
purpr-se for which the amendment was 
made”: see Kochuni v. States of Madras 
and Kerala, AIR 1960 SC 1080 at p, 1086- 
7. 

18. In Gujarat University v. Shri 
Krishna. AIR 1963 SC 703 the Supreme 
Court observed that the Statement of 
Objects and Reasons of a Statute may and 
do often furnish valuable historical 
material in ascertaining the reasotss which 
Induced the Legisbture to enact a statute 
TOt in interpretiag the Statute they must 
be ignored. 

_ 19. In inceme-tajt Commr, Patiala v. 
Shahzada Nand and Sons, AIR 1966 SC 
1342 the Supreme Court pointed out at 
p. 1347 (para 8); 

"When the words of a eection are clear 
but its scope Is sought to be curtailed by 
construction, the approach suggested by 
Lord Coke in In re: Heydon’s case. (1584) 
3 Co. Rep. 7a. yields better results: 

To arrive at the real meaning, it Is 
always necessary to get an exact concep- 
tion of the aim, scope, and object of the 
whole Act: to conrider according to Lord 
Coke: 1. What was the law before the 
Act was passed: 2. WTiat was the mis- 
chief or defect for which the law had not 

E ovided; 3. What remedy Parliament 
s appointed; and 4. The reason of the 
remedy.” 

In that case, no doubt the Supreme Court 
applied these principles of construction to 
the interpretation of Section M (lA) of 
the Indian Income-tax Act after its 
amendment In 1956; but we can see no 
reason why the same prindple will not 
operate in the construction of ^ present 
statute, espedally when "its scope is 
sought to be curtailed by construction”. 

19a- Lastly, there is an important pro- 
notmeement on this subject in Shiva- 
narayan v. State of Madras. AIR 1967 SC 
986 where the expression "forward con- 
tracts” in Section 2 (c) of the Forward 
Ojntracts (Regulation) Act 1952, fell to 
be construed. Their Lordships observed 
In Tara 7 at P. 989: 


"It is sound rule of interpretaUon that 
a statute ^ould be so construed as to 
prevent the mischief and to advance re- 
medy according to the true intention of 
the makers of the statute. In construing, 
therefore, Section 2(c) of the Act and in 
determining Its true scope it is permis- 
sible to have regard to all such factors as 
can legitimately be taken-into account in 
ascertaining the intention of the legisla- 
ture. such as the history of the statute, 
the reason which led to its being passed, 
the mischief which it intended to supp- 
ress and the remedy provided by the sta- 
tute for cruring the tnischieL” 

In holding so. their Lordships again re- 
ferred to Heydon’s case, (1584) 3 Co Rep 
7a (cit. sup), 

20. In the present case, where the ex- 
act scope and effect of the amendment 
nuide by Act No. 44 of 1963 Is In doubt 
and so actively disputed on either side 
we think that we can therefore legitimate- 
ly look to the Statement of Objects and 
Reasons in making that amendment, and 
the Statement of Objects and Reasons 
dated 26th September 1963 appended to 
the Bill (Bill No. L of 1963 published m 
the Maharashtra Government Gazette 
dated 8th October 1963, Part .V, at page 
309) is as follows: 

"Statement of Objects and Reasons 

As a result of a certain judgment of the 
High Court, it has become necessary to 
amend certain provisions of the Bombay 
Tenancy and Agricultural Lands (Vldar- 
bha Region) Act, 1958 for making the in- 
tention of the Legislature clearer in res- 
of those provisions. It is also con- 
sidered necessary to make certain proyi- 
rions so as to lexODVe the dUBculties 
which have been noticed during the course 
of implementation of the Act. The Bill 
seeks to carry out these amendments. 

2, The following notes on clauses ex- 
plain the provisions of the Bilk 

Clauses 2. and 3: — Sub-section (7) oi 
Section 33 of the Bombay Tenancy 
Agricultural l-ands (VIdarbha Region) Act, 
1958. provides that nothing In that s^ 
tion shall confer on a tenure holder who 
ecQuired any land by transfer after 
the 1st day of August 1953, a right to ter- 
znhute the tenancy of a tenant who Is a 
protected lessee and whose right as such 
protected lessee had come into existence 
beftjTC the transfer. The etpresrion 
'transfer* in this provision was Intended to 
include partition and the Maharashtra 
Revenue Tribunal had also taken similar 
view. The High Court in 65 Boro LR 251 
-(AIR 1963 Bom 163) (FB) has. however, 
held that the expression 'transfer' In this 
provision does not Include partition. ^ 

3 result of this decision, many protected 
lessees stand in danger of being dispos- 
sessed of thrir lands. It has. thereforfo 
become necessary to amend Sections 36^ 
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and 39 to make It clecir that the expres- 
sion 'transfer’ includes 'partition’ ”, 

The reference in the second paragraph to 
the decision of the Maharashtra Revenue 
Tribunal is obviously to the decision in 
1958 Nag LJ 100 (Rev), which held that 
partition was inlcuded in the word "trans- 
fer”. The reference to Shrilrrishna Ninaji 
V. Namdev Bapuji is to the Full Benci 
decision reported in 1963 Mah LJ 289 =< 
(AIR 1963 Bom 163) (FB). 

21. This Statement of Objects and Rea- 
sons throws a flood of light upon what 
was intended to be achieved by the amend- 
ment. The Full Bench decision of this 
Court is expressly referred to and it is 
stated that as a residt of that decision, 
many protected lessees stood in danger of 
being dispossessed of their lands, and 
therefore, the amendment had become 
necessary. It is clear therefore that the 
Statement of Objects and Reasons re- 
moves that doubt or difficulty which the 
learned Judge experienced in Salubai’s 
case. 1966 Mah LJ 289 = (AIR 1966 Bom 
194) for, it says in dear terms that it was 
the intention of the Legislature to in- 
clude partition in the word "transfer” 
from the very start, but since the Full 
Bench has held that it was not so includ- 
ed, the Legislature was by the amendment 
Including it In other words, accepting 
the prindple of the decision of the Full 
Bench, the amendment sought to xmdo the 
effect of that Full Bench decision. It is 
always open to the Legislature to thus 
express its real intention and set aside 
the interpretation put upon a statute by 
the Courts, and that is precisely what the 
Legislatme intended to do in the present 
case. 

22. Nothing is dearer than the state- 
ment made in the Objects and Reasons 
which preceded the passing of the Amend- 
ing Act No.- 44 of 1963. The intention 
was to include partition also within the 
ambit of sub-section (7) of Section 38 and 
it immediately suggests that the inte^re- 
tation put upon the word "partition” in 
the context of the word "acquire” by the? 
learned single Judge in Salubai’s case 
1966 Mah LJ 289 = (AIR 1966 Bom 194) 
was not correct. If the interpretation 
put upon the word "Partition” in Salu- 
bai’s case, 1966 Mah LJ 289 = (AIR 1^66 
Bom 194) were to be accepted, it would 
nullify the whole purpose and object of 
the amendment. 'The proper construction 
of amendment, dearly shows that the 
Legislature intended to include in the 
word "transfer” partitions as normally 
understood namely, the redistribution _ of 
pre-existing rights and not the acquisi- 
tion of rights by a person for the first 
time. 

’Thus, in our opinion, a correct reading 
of the enactment guided by. Objects and 


Reasons theimelves is suffident to show 
that the dedsion in Salubai’s case was not 
correct. But it has also been contended 
on behalf of the respondents before us 
that the statement in Salubai’s case, 1966 
Mah LJ 289 = (AIR 1966 Bom 194) that 
the reasons which impelled the decision 
in the Full Bench case still’ remain is also 
not correct. It was also contended that 
the whole basis of the dedsion that pro- 
perty can be acquired in certain cases by 
paction without there being any pre-ex- 
istmg right or title in the person ac- 
quiring it is incorrect in law. In this 
respect, reference was made to the prin- 
dple laid down by the Privy Coundl in 
Sartaj Kuari v. Deoraj Kuari, (1888) ILR 
10 AU 272 (PC): 

"The property in the paternal or ances- 
tral estate acqiffied by birth under the 
]\btakshara law is, in their Lordships’ opi- 
nion, _'so connected with the right to a 
partition’ that it does not exist where 
there is no right to it” 

(the underlining (here in' ’) is ours) 
and_ to the decisilon of the Privy Coun- 
dl in AIR 1916 PC 104 where Privy 
Council quoted with approval . a passage 
from Sarkar’s translation of Viromitro- 
daya: 

"For partition is made of that in which 
proprietary right has already arisen con- 
sequently partition cannot properly be set 
forth as a means of proprietary right. In- 
deed, what is effected by partition is only 
the adjustment of the proprietary right 
into specific shares.” 

It was also pointed out that even women 
sharers who had no right to enforce a 
partition but were entitled only to a 
share on partition got their share by vir- 
tue of only a pre-existing right and refer- 
ence was made to the decision of this 
Court in Rangubai Lalji v. Laxman Lalji, 
1966 Mah LJ 240 = (AIR 1966 Bom 169) 
thus showing that it is the fundamental 
nature of a partition that it is only a sub- 
divi.sion or re-distribution of rights al- 
ready existing in those who get shares by 
partition. 

23. It was also urged on behalf of the 
respondents that the second reason which 
prevailed with the Full Bench in coming 
to the conclusion that partition was not 
included in the word "transfer” in the 
imamended sub-section, namely, that 
otherviase there would be a conflict be- 
tween sub-sections (1) and (2) on the one 
hand and sub-section (7) on. the other 
does not really prevail especially after 
the amendment. Counsel took us through’ 
the previous history of the legislation par- 
ticularly through the provisions of Sec- 
tion 9 of the Berar Regulation of Agricul- 
tural Leases Act, and he pointed out that 
protected lessees under those provisions 
enjoyed a special protection and that 
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therefore if in sub-section (7) of Sectioa 
38 which deals only with protected lea- 
sees, a special date is fix^ for ^vin^ 
notice to the tenirre-holder which creates 
ri^ts imder sub-sections (1) and (2) 
namely, of applying for possession for his 
or her bona fide cultivation, it could be 
justified, even though in sub-sections (11 
and (2) a different date, namely 30-6-1959 
(the prescribed date) is mentioned in the 
proviso to Section 38(2). It was itfged 
that all that the Legislature intended was 
to continue the special protection afford- 
ed to protected lessees under the Berar 
Regulation of Agriculture Leases Act 
by this specie treatment in the case of 
protected lessees under sub-section (7) of 
Section 38. 

, 24. In our opinion, it Is not necessary 
to examine these que^ions or to find out 
whetlier the reasons which prevailed 
with the Full Bench In coming to tteir 
decision in fact exist and operate today or 
not. In our opinion the language of sub- 
section (7) is initially clear and unambigu- 
ous and we can see no difficulty in giving 
lull effect to the new words added **or 
partiUon". tVe have also said that we can 
see no basis for the distinction be- 
t^^'een partitions of one kind and another, 
namely, partitions which gave rights lor 
the first time and partitions which merely 
jredlstribute pre-existing rights, nor can we 
'sec that the word ’'acquire” in the new 
context In which it is used in the amend- 
ed sub-section (7) of Sec. 38 creates any 
anomaly, difficulty or doubt. But even 
assuming that there is any doubt, e 
reference to the Objects and Reasons of 
the Bill put the matter beyond any 
shadow of doubt 'Therefore, irrespective 
of the reasons given In the Full Bench 
case, since the language of the statute is 
clear and expresses unequivocally the in- 
tention of the Legislature, that intention 
must be given effect to. Indeed, we note 
and that was pointed out by counsel for 
tke respcndents that the leamei • Judge 
himself has in one decision given effect to 
the amendment in the same manner that 
we propose to do in this case; See the deci- 
sion of the Division Bench in Speda] Civil 
Applns. Nq 3. 78 and 79 of 1963 VI- 28-4- 
1964 (Bom) by the Division Bench consist- 
ing of Mr. Justice N. L. Abhyankar and 
Mr. Justice R. M. Kantawala. 

25. For these reasons, we are unable 
to accept the dedsion in 1966 Mah L7 289 
“ (AIR 1966 Bom 194). In out 
opinion alter its amendment by Act 44 
of 1963 partitions of every kind are now 
included within the ambit of sub-sectton 
(7) of Section 38 along with transfers. 

26. This was the only point canvassed 
before us. The Division Bench in refer- 
ring the case has not framed any ques- 
tion but has expressly stated that the 


original petition Is being referred to us 
for disposal In view of what we have 
said, the petition is dismissed with costs. 

Petition dismissed 
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(NAGPUR BENCH) 

R. R. BHOLE, J. 

State, Petitioner v. Shantilal Vallabha- 
daa Pandya DLst Wardha, Opponent (Ac- 
cused). 

Criminal Bel No. 70 of 1968, D/- 4-2- 
9970. 

Mnnicipaliiies — Maharashtra Munici- 
palitia Act (46 of 1965) Ss. 26, 296. 27, 305 
— Offence under S. 26 is cognizable — 
Complaint by Municipal Chief Officer 
under S. 296 is not necessary for faking 
cognizance — Criminal P. C. (1898), Sec- 
tions 4(1)(0, 100 (l)(h). 

Oifence under S. 26 of the Municipali- 
ties Act is cognizable. Therefore, once the 

S iliee officer arrests the person committ- 
g the offence under S. 26 without •war- 
rant. even though at the Instance of the 
presidiDg officer of a polling sta- 
tion, that arrest being an arrest 
out warrant as provided in S. 4(l)(f) of 
the Criminal Procedure Code, filing of 
compliint xmder S. 296 of the MunldpaU" 
ties Act by the Chief Officer Is not neces- 
sary before the Magistrate can take wg- 
nizance of the offence. This is also dew 
from the fact that offence tinder S. 27 is 
cognizable and that the police officer’ cm 
also arrest any person under S. 305 of the 
Act 1949 Nag LJ (Note) 45, Disting. , 
(Paras 5, 6. 7) 
Cases Refcrredr Chronological Paras 
(1049) 1949 Nag LJ (Note) 45.K.E.V. 
Abdul Hafiz 7 

S. N. Hajamavis, AddL Govt. Pleader, 
for Petitionen B. A. Udhoji, for 
Opponent (Accused). 

ORDER: This is a leference by the 
Learned Sessions Judge, Wardha,' for 
shing the conviction passed by the Judi- 
dal Magistrate, Fird Class, (Second Court). 
Wardha, on an accused who was foimd 
guilty under Section 26(2) of the Maha- 
rashtra Municipalities Act He is alleged 
to have behaved in a disorderly manner 
within the premises of a polling station ot 
the day of the election. On 14-6-1967 
there was en election going on in me 
Municipal Town Hall at Pulgaon- On tl^t 
day accused No. 1 Shantilal for whom 
reference is made and another accused 
Dwarka Prasad were ehouting and behav- 
ing in a disorderly manner In the premises 
of that Polling Station and causing distur- 
bances. The Presiding Officer as well as 

CN/CN/B201/70/DVT/M 
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14. Mr. Mitra next submits that this 
portion is to be read separately and In- 
dependently and as this clause does not 
refer to the maldnR of an award as a con- 
dition precedent to a right of action, the 
suit would lie and the only remedy of the 
other party would be to apply for a stay 
of the suit under Section M of the Arbi- 
tration Act.. If this portion is read in- 
dependently and separately, then I will 
have to uphold the contention of Mr. 
Mitra. But as I have already pointed out, 
this later portion also forms an integral 
part of Cl. 7, and cannot be read divorced 
from the rest of the clause. In the cir- 
cumstances, this contention of Mr. Mitra 
also fails. Clause 7, in my opinion, clearly 
indicates that all differences between the 
parties arising out of the policy including 
the differences based upon disclaimer of 
liability by the Insurance Company, will 
have to be referred to arbitration, and 
that the malting of an award was to be 
a condition precedent to any right of ac- 
tion against the company. In this parti- 
cular case, as I have pointed out in the 
earlier portion of my judgment, the in- 
surance company had disclaimed its liabi- 
lity in toto, and it was therefore, neces- 
sary for the opposite party to have re- 
ferred the matter to arbitration before it 
could file the instant suit. As that has 
not been done, the suit is premature and 
must be dismissed. 

15. The result, therefore, is that this 
Exile succeeds and is made absolute. The 
judgments and decrees passed by the 
Courts below are set aside and the suit 
be dismissed. Each party will bear its 
own costs all through. 

16. I must place on record the help 
and assistance I have received from 
Coimsel on both sides in deciding this 
case, which does not appear to be covered 
strictly by any reported decisions in our 
country. 

Rule made absolute. 
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D. BASU AND AJAY K. BASU, JJ. 

The State of West Bengal and others, 
Appellants v. Sm. Kalyani Chowdhury and 
others. Respondents. 

A. F. O. O. No. 158 of 1962, D/- 28-11- 
1969. 

(A) Constitution of India, Art. 226 — 
Mandamus — Statutory Tribunal No 
' mandamus to compel it to exercise juris- 
diction which it does not possess. 

Mandamus lies against a statutory tri- 
bimal to dispose of a matter pending 
before it if it malres unreasonable delay 
in determining it (vide Halsbury’s Laws 
of England 3rd Ed., Vol. II, P. 95). But 
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the Court cannot, by mandamus, compel 
an inferior tribunal to exercise a jurisdic- 
tion (e.g., hearing of appeal) which it does 
not possess. (Para 12) 

(B) Civil Services — Civil Services 
Classification (Control and Appeal) Rules, 
Rr. 49 and 56 — Mere non-promotion to 
selection post without any disciplinary ac- 
tion does not amount to penalty within 
R. 49 — No appeal lies under R. 56. 

Rule 49 gives a list of 'penalties’. Un- 
less the order is penal in nature, neither 
R. 49 nor 56 would be attracted. 

(Para 17) 

Mere non-promotion to a selection post 
is not a 'penalty’ as contemplated under 
R. 49 as withholding promotion. I^ere 
there is no disciplinary action taken 
against the petitioner. R. 49 has no ap- 
phcation. AIR 1962 SC 1704, Eel. on. 

(Para 14) 

No one has a right to get promotion to 
the selection Grade (as a matter of course) 
and where the High Court after due con- 
sideration did not consider the petitioner, 
a member of Bengal Civil Service (Judi- 
cial) confirmed in the grade of District 
Judge, for being promoted to the Selec- 
tion post as a subordinate Judge, because 
he was not considered fit for getting the 
extra emolument attached to the Selec- 
tion Grade, it cannot be held that the 
refusal to promote was 'penal in nature’ 
and as such no appeal can be filed against 
it under R. 56. (Paras 15 and 16) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 1704 (V 49) = 

1962-2 SCA 646, High Court at 

Calcutta V. Amal Kumar Roy 14 

S. K. Roy Choudhury and M. Majum- 
dar, for Appellants; Noni Coomar Chakra- 
varti and Madhusudan Banerjee, for Res- 
pondents. 

AJAY K. BASli, J. : — This is an appeal 
filed by the State of West Bengal against 
the order and judgment passed by J. P. 
Mitter, J., allowing the writ application 
of the petitioner. 

2. The facts are that one Nishakar 
Choudhury, the petitioner since deceased, 
was a member of Bengal Civil Service 
(Judicial) and afterwards became member 
of the West Bengal Higher Judicial Service 
upto the time of his retirement on the 1st 
March, 1956. By an order dated 4-1-1954, 
he was confirmed in the grade of District 
Judge in the Higher Judicial Service with 
retrospective effect from 21-1-1951. And, 
in fact, at the time of retirement he was 
holding the post of Additional District and 
Sessions Judge, 24 Parganas at Alipore. 

3. The main contention of the peti- 
tioner was that though he was confirmed 
as a District and Sessions Judge by the 
order of the Government dated 4th 
January. 1954, with retrospective effect 
from 2ist January, 1951, he was not pro- 
moted to the selection grade of Subor- 
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dinate Judses on 15-1-1950 and that other 
ofBcers -who "wexe juniot to him were 
given the Selection Grade of Subordi- 
nate Judges passing over the petitioner’s 
fiaim for such Selection Grade wWch re- 
sulted certain pecuniary loss to him. 

4. According to the TMtitioner, his non- 
promotion to the Selection Grade of Sub- 
bordinate Judges should be treated as 
withholding promotion under R. 49 of the 
C. S. Classification Rules which is a penalty 
and entities him to appeal under R. 56 of 
the said Rules under which he is governed. 

5. The further case of the petitioner 
was that under R. 56 he preferred an ap- 
peal to the Governor but the Government 
has not yet taken any dcdsion though the 
appeal was filed as early as on 4th August, 
1954. 

6. On these allegations the petitioner 
obtained a Rule under Art. 226 of the 
Constitution on 24-7-1957 and ulUmatcly 
the Rule was heard by J. P. Mitter, J. on 
22nd June. 19G0 and by his judgment of 
the 14th August, 1961, Milter, J. held that 
the appeal by the petitioner before the 
Governor was maintainable and there- 
fore ordered that the appeal preferred by 
the petitioner be considered by the Gov- 
ernor. 

7. From this order of Mitter, 3., the 
State of West Bengal preferred an appeal 
which has come up before us for hearing. 

8. Mr. Roy Choudhury. appearing for 
the appellant, argued that the appeal 
should be allowed because the contention 
of the petitioner that the non-selecUon to 
the Selection Grade was a penalty as it 
Is deemed to be withholding promotion 
within the meaning of Rule 49 is erroneous 
Md illegal. If the Rule 49 is not attracted 
in the case of the petitioner then the 
petitioner has no right of appeal under 
Rule 56. Hence, the Governor cannot en- 
tertain such appeal. 

9. The next point urged by Mr. Roy 
Choudhury was that in any event, the 
petitioner having died before the judg- 
ment of the lower Court the application 
should have abated and Mitter, J., should 
have discharged the Rule on that ground 
alone on the principle of actio personalis 
moritur cum persona. 

10. Mr. Noni Cooraar Chakravarti, ap- 
nearing for the respondents, drew our 
attention to the inordinate delay of the 
Government in not disposing the appeziL 
Mr. Chakravarti also drew our attention 
to the letter written by Shri B. K. Bhatta- 
charyya, the then Registrar of the Appel- 
late Side. High Court, dated 3/4 Septem- 
ber. 1954 being annexure ‘B’ to the peti- 
tion in which the Registrar had used the 
expression "Withholding PiomoUon" In 
the case of Selection Grade. 

IL In om- opinion, the letter is rather 
unhappily worded but the position at law 


cannot be changed by any statement made 
by the Registrar of this Court. 

12. There is no doubt that mandamus 
lies against a statutory tribunal to dispose 
of a matter pending before it if it makes 
unreasonable delay in determining it (vide 
Halsbury's Laws of England 3rd Ed., Vol 
IL p. 95). But the Court cannot, by man- 
damus, compel an inferior tribunal to ex- 
ercise a jurisdiction which it does not 
possess. 

13. The main point for determination 
In this appeal, therefore, is whether the 
refusal to promote Sri Choudhury to the 
Solution Grade of a Subordinate Judge 
amounts to a penalty of 'withholding pro- 
motion’ within the meaning of Rule 49 of 
the Civil Services Classification (Control 
and Appeal) Rules, because otherwise no 
appeal will lie under Rule 56 of the said 
Rules. 


14. In our opinion, non-promotion to a 
selection post is not a ‘penalty’ as con- 
templated under Ride 49 as S^thholding 
promotion’. In the case of the High Court 
at Calcutta v. Amal Kumar Boy reported 
In (19621 2 SCA. 616 - (AIR 196i SC 17041 
the Supreme Court has held that where 
there is no disciplinary action taken 
against the petitioner. Rule 49 has no ap* 
pUcatioa 


15. In eur view, no one has a right to • 
get promotion to the Selection Grade (as 

a matter of course) and In this partlcmai 
case the High Court after due considera- 
tion did not consider the petiuoner 
lor being promoted to the 
tion post as stated in Annexure 'B*. The 
appellants have failed to point out any- 
thmg to show that the Selection goes by 
seniority alone or that a person cannot be 
confirmed as a Pistrict Judge imlcss he 
had been promoted to the Selection Grade 
of Sub-Judges. 3n fact, it is stated in the 
petition that there are only 3 + 1 posts in 
the Selection Grade, while the number of 
posts of District Judges Is much larger. 

16. No allegations were made agalirf 
Sri Choudhury and he was not sou^t 
to be punished for any rmsconduct. He 
was not promoted simply because he was 
not considered fit for getting the e^ra 
emolument attached to the Selection 
Grade. Hence, it cannot be held that the 
refusal to promote was 'penal in nature . 

17. It cannot be overlooked, that R- 49[ 
gives a list of 'penalties’. Unless the 

Is penal in nature, neither Rule 49 nor 66 
would be attracted. * 

18. In the instant case, thus, no apped 
lay to the Governor and the petitioner U 
not entitled to the mandamus asked for. 


19. In view of our decision on t^ 
point, it is not necessary to go iuto^® 
question of abatement raised on behaii 
of the appellants. 
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20. The appeal is allowed and the 
gudgment of the Court below is set aside. 
But we make no order as to costs. 

21. D. BASU, J. I agree. 

Appeal allowed. 


!/mi 1970 CALCUTTA 227 (V 57 C 43) 
P. N. MOOKERJEE AND 
A. N. CHAKRAVAETI, JJ. 

Eabindra " Nath Ganguly and others, 
Petitioners v. Calcutte Dock Labour 
Board, Respondent. 

A. F. O. O. Nos. 94 to 98 of 1963, D/- 
7-10-1969. 

City Civil Courts Act (W. B. Act 21 of 
1953), S. 5 (4) and Sch. L Item No, 10 (ii) 
— Jurisdiction of City Civil Court — 
Calcutta Dock Labour Board, a statutory 
Corporation — Suit against, by registered 
dock workers for wrongful dismissal — 
City Civil Cotirt can try it — It is not a 
suit relating to 'management’ of Corpora- 
tion within Sch. I, Item 10 (ii) — Expres- 
sion 'management’ refers to internal 
management of Board as distinguished 
from acts of management of scheme 
imder Section 3, Dock Workers (Regula- 
tion of Employment) Act. 

The Calcutta City Civil Court has juris- 
diction to entertain and try a suit brought 
by registered dock workers against the 
Calcutta Dock Labour Board challenging 
the legality of the order of their dismiss^ 
passed by the Board in view of the provi- 
sions of Section 5 (4) read with Sche- 
dule I, Item No. 10 (ii) of the Calcutta 
City Civil Courts Act. 

The expression 'management’ in Sche- 
dule I, Item 10 (ii) takes its colour from 
the context and must necessarily refer to 
the organisational set up of the Corpora- 
tion. The Board has to administer the 
scheme as required under Section 5-B 
and, in exercising that function, it_ wiU 
necessarily have to do various administra- 
tive acts but they would not all be acts 
of management of the Board. Management 
of the Board obviously, means m^age-;; 
ment of the Board itself. The taking of 
disciplinary action against a dock worker, 
belonging to the pool of workers recruit- 
ed by the Board, is a matter of manage- 
ment of the pool But management of 
the pool, which is one of the objects of 
the scheme, is not the same thing as 
management of the Board. (Paras 13, 14) 

Management is a very broad term. In 
a sense, all administrative acts of the 
Board would be acts of management. But, 
when they relate to any of the various 
objects of the scheme as enumerated in 
Section 3 of the Dock Workers (Regula- 
tion of Employment) Act, 1948, they 
would be acts of management "of the 
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scheme” and not "of the Board”. Manage- 
ment "of the Board” has reference to its 
organisational set up and includes acts, 
relating to such matters as for example, 
calling of the meetings of the Board, 
observance of the rule regarding quoram, 
disposal of business at the Board’s meet- 
ings, preparation of statement of accounts 
and balance sheet, etc. It refers to 
administration or management of the 
Board itself as distinguished from its 
functions under Section 5-B of the Dock 
Workers (Regulation and Employment) 
Act. First Misc. Appeal No. 26 of 1965 
(Cal), FoU. (Para 16) 

Cases Referred: Chronological Paras 
(1965) First Misc. Appeal No. 26 

of 1965 (Cal), Shamsher Ali Khan 

V. Calcutta Dock Labour Board 15 

Mohindra Chandra Chakraborty, for 
Petitioners; Manash Nath Eay, for Res- 
pondent. 

JUDGMENT: These five appeals arise 
out of a common order of the Chief Judge, 
City Civil Court Calcutta, in five suits, 
returning the plaints for presentation to 
the proper Court. 

2. The appellants were registered 
dock labomers under the Calcutta Dock 
Labour Board, The Board took discipli- 
nary action against them for an alleged 
misconduct and, pending enquiry, they 
were suspended. The Deputy Chairman 
of the Board, who held the enquiry, foimd 
them all guilty of the said charge of mis- 
conduct and ordered their disniissal from 
service on May 23, 1961. There was an 
appeal by them to the Chairman but it 
was dismissed on September 8, 1961. 

3. The appellants then instituted suits 
against the Dock Labour Board in the 
City Civil Court, challenging the legality 
and validity of the order of dismissal, 
There were also some prayers for such 
incidental reliefs as damages, recovery of 
arrears of pay etc. 

4. The Dock Labour Board, against 
which the suits were brought is a Statu- 
toiy Corporation, created under the pro- 
visions of Section 5-A of the Dock Workers 
(Regulation & Employment) Act, 1948, as 
amended by Act 8 of 1962. 

5. Section 5(4) of the City Civil Courts 
Act, 1953, lays down that the City Civil 
Court shall not have jurisdiction to py 
suits or proceedings of the description 
specified in the First Schedule to the Act. 
Item No. 10 (ii) of the said Sdiediile 
speaks of suits and proceedmgs "rdating 
to or arising out of the constitution, incor- 
poration, management or winding up of 
corporations.” 

6. A preliminary point arose before 
the Chief Judge, City Civil Co^,_ as to 
whether that Comt had jurisdiction to 
entertain the suits in view of the above 
provisions of law. Tho learned Chief 
Judge was of the view that appointment 


AN/AN/A313/70/KSB/M 



228 Cal. [Prs. 6-13] Rabindra Nath v. C. D. Labour Board A.LR. 


and dismissal of rejdstered workers were 
a part of the work of management of the 
Board and, accordingly, he held that he 
had no jurisdiction to try the suits and 
ordered the plaints to be returned for 
presentation to the proper Court. It Is 
agdnst this order that the present appeals 
have been filed. 

7. The main question that arises for 
derision in these appeals is: What is the 
meaning of the word "management” in 
the expression "management of Corpora- 
tions” as used in item 10 (iij of Schedule 1 
to the City Civil Courts Act, 1953? The 
particular corporation, that we are con- 
cerned with in the present case, is the 
Dock Labour Board. Hence certain pro- 
visions of fte Dock Workers (Regulation 
and Employment) Act have to be looked 
into. 

8. Sub-section (1) of S. 3 of the Act 
prowdes for the maldng of a scheme for 
tile registration of dock workers with a 
view to ensuring greater regularity of 
their emplovinent. Sub-section (2) says: 

"In particular, a scheme may provide — 

(a) for the appUcation of the scheme to 
such classes of dock workers and em- 
ployers as may be specified therein: 

(b) for defining the obligations of dock 
workers and employers subject to the ful- 
filment of which the scheme may apply to 
them and the circumstances In which the 
scheme shall cease to apply to any dock 
workers or employers; 

(c) for regulating the recruitment and 
entry Into the scheme ot dock workers, 
and their registration. Including the main- 
tenance of registers, the removal either 
temporarily or permanently, of names 
from the registers and the imposition of 
fees for regiriratlon; 

(d) for regulating the employment of 
dock workers, whether registered or not, 
and the terms and conditions of such em- 
ployment. including rates of remunera- 
tion. hours of work and conditions as to 
hofidays and pay in respect thereof; 

(e) for securing that, in respect of 
periods during which employment, or fxdl 
employment, is not available for dock 

'workers to whom the scheme applies and 
who are available for work, such workers 
will, subject to the conditions of the 
scheme, receive a minimum pay; 

(f) for prohibiting, restricting or other- 
wise controlling the employment of doric 
workers to whom the scheme does not 
apply and the employment of dock wor- 
kers by employers to whom the scheme 
does not apply; 

(g) for the training and welfare of dock 
■workers, in so far as satisfactory provi- 
sion therefor does not exist apart from 
the scheme; 

(h) for health and safety measures bi 
places where dock workers are cmployof, 
in so far as satisfactory provision ther^or 
docs not exist apart from the sriieme; 


(i) for the manner in which, and the 
persons by whom, the cost of operating 
the scheme is to be defrayed. 

(1) for constituting or prescribing the 
auttiority to be responsible for the ad- 
ministration of the scheme: 

(k) for such incidental and supplemen- 
taiV matters as may be necessary or ex- 
pedient for the purposes of the scheme.” 

9. Section 5-A which provides for the 
creation of a Dock Labour Board and lays 
down how the Board is to be constituted 
runs as follows: 

"(1) The Government may, by notifica- 
tion In the Official Gazette, establish a 
Dock Labour Board for a port or group 
of ports to be known by such name as may 
be specified in the notification. 

(2) Every such Board shall be a body 
corporate with the name aforesaid, hav- 
ing perpetual succession and a common 
seal with power to acquire, hold and dis- 
pose of property and to contract and may, 
by that time, sue and be sued. 

(3) Every such Board shall conrist of 
a Chairman and such number of other 
members as may be appointed by the 
GoverTunent. 


Provided that every such Board shall 
Include an equal number of members re- 
presenting— 

(1) The Government, 

(ii) the dock workers, and 
(Ui) the employers of dock workers, and 
fihipping companies. 

(4) The Chairman of a Board shall be 
one of the members appointed to 
present the Government, and nominated in 
this behalf by' the Government.” 

10. Section 6-B defines the function ol 
the Board and is in these terms: 

(1) A Board shall be responsible for 
administering the scheme for the port or 
group of ports for which it has been 
established and shall exercise such powera 
and perform such functions as may be 
conferred on it by the scheme. 

(2) In the exerdse of its powers and the 
discharge of Its functions, a Board shall 
be bound by such directions as the GoV- 
emment may, for reasons to be stated in 
writing, give to it from time to time. 


31, Section 5-C enjoins that the Board 
shall maintain proper accounts and pre- 
pare an annual statement of accounts In- 
cluding a balance-sheet In the prescribed 
lozm. 


12. Section 8 gives the Government a 
rule-making power. The rules may pro- 
vide for, among other things, the meetings y 
of a Board, the quorum for such meetings 
and the conduct of business thereof. 

13. The Board has to administer the 
Bcheme as required under Section 5-B and, 
In exercising that function, it will neces- 
sarily have to do various administrative 
acts but they would not ^ be acts of 
management of th« Board. Management 
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of the Board obviously, means manage- 
ment of the Board itself. The taking of 
disciplmary action against a dock worker, 
belonging to the pool of workers, recruit- 
ed by the Board, is a matter of manage- 
ment of ■&e pooL But management of the 
pool, which is one of the objects of the 
scheme, is not the same thing as manage- 
ment of the Board. 

14. Tile sense of the word ''manage- 
ment” should be gathered from the con- 
text, in which it occurs. It stands in a 
series of several words: "Constitution, 
incorporation, management or winding 
up”. The first, second and fourth terms 
of the series viz., "Constitution”, "In- 
corporation”, and "'winding up” must 
necessarily refer to the organisational set 
up of the corporation itself. It would be 
reasonable to hold that the third term 
also does the same. 

15. In an imreported Bench decision of 
this Court, Shamsher Ali Khan v. Calcutta 
Dock Labour Board, First Misc. Appeal 
No. 26 of 1965 (Cal), the question how far 
City Ci-vil Court had jurisdiction to en- 
tertain suits against the Dock Labour 
Board was considered and Chatterjee, J., 
delivering the judgment held that 

"management of the corporation” means 
management of the internal affairs of the 
corporation. He made a distinction be- 
tween matters, relating to functions of the 
Board, and those, relating to the Board 
itself, that is to say, the machinery, by 
which the functions are to be discharged, 
and observed as follows; "Every matter, 
relating to the functions of the Board, has 
some relation to management, directly or 
indirectly, but the statute bars only such 
suits, which refer to the management of 
the affairs of the business of the Board 
and not all types of suit by or against the 
Board; if the intention of the legislation 
had been to exclude all suits, it would 
have said so and would not have limited 
the bar to suits as referred to in Item 10 

(ii).” 

16. We respectfully agree with the 
above view. Management is a very broad 
term. In a sense, all administrative acts 
of the Board would be acts of manage- 
ment. But when they relate to any of 
the various objects of the scheme as en- 
umerated in Section 3 of the Dock Workers 
(Regulation of Employment) Act, 1948, 
they would be acts of management "of 
the scheme” and not "of the Board”. 
Management "of the Board” has, as al- 
ready stated, reference to its orgmiisa- 
tioh^ set up and includes acts, relating to 
such matters as, for example, calling of 
the meetings of the Board, observance of 
the rule regarding quorum, disposal of 
business at the Board’s meetings, prepara- 
tion of statement of accoimts and balance 
sheet, etc. It refers to administration or 
management of the Board itseK as dis- 
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tinguished from its functions imder Sec- 
tion 5-B of the Dock Workers (Regula- 
tion & Employment) Act. 

17. In the above view of the matter, if 
must be held that the City Ci-vil Court 
had jurisdiction to try the suits. Ac- 
cordingly, the appeals are allowed and 
the orders of the lower Court are set aside 
and it is ordered that that Court should 
proceed with the suits in accordance -with 
law in the light of tliis judgment. In the 
circumstances of the cases, no order is 
made as to costs. 

Appeals allowed. 


!AtR 1970 CALCUTTA 229 (V 57 C 44) 
A. C. GUPTA, J. 

Suranjan Kanjilal, Appellant v. Malatl 
Dutt, Respondent. 

C. R. No. 2593 of 1969, D/- 3-10-1969. 

(A) Civil P. C. (1908), O. 9, E. 13 and 

O. 43, B. 1 (d) — Application to set aside 
ex parte decree dismissed for default — 
Order is appealable under O. 43, R. 1 (d). 
AIR 1916 Cal 391, Foil. (Para 3) 

(B) Civil P. C. (1908), S. 151, O. 9, R. 13 
and O. 43, E. 1 (d) — Application to set 
aside ex parte decree dismissed for 
default — Remedy by way of appeal is 
not illusory — Appellant can canvass that 
there was sufficient cause for non-appea- 
rance when application was called on for 
hearing — High Court would not ordi- 
narily. exercise its inherent powers to set 
aside order when remedy of appeal is not 
availed of except in exceptional cases. AIR 
1928 Cal 812 & AIR 1937 Cal 425, Foil. 

(Para 4) 


Cases Referred; Chronological Paras 
(1937) AIR 1937 Cal 425 (V 24) = 

41 Cal WN 893, Abdid Jabbar v. 

Azizar Rahaman . , 5 

(1929) AIR 1929 Cal 17 (V 16) = 

32 Cal WN 811, Sourendra Nath 
Mitter v. Jatindra , Nath Bose 4 

(1928) AIR 1928 Cal 812 (V 15) = 

32 Cal WN 101, Jnanendra Mohan 
V. ProfuUananda Goswami 4 

(1927) AIR 1927 Cal 534 (V 14) =■ 

31 Cal WN 576, Sarat Krishna 
Bose V. Bisweswar Mitra 4 

(1916) AIR 1916 Cal 391 (V 3) = 21 
Cal LJ 628, Kumud Kumar Bose 
V. Hari Mohan Samaddar 3, 4 


A, K. Motilal and Sa'tyanarayan . Roy, 
for petitioner; Manan Kumar Ghosh, for 
Opposite Party. 

. ORDER ; — An application under O. 9, 
R. 13 of the Code of Ci-vil Procedure made 
by the petitioner to set aside an_ ex parte 
decree for e-viction passed against him 
was itself dismissed for default. The' 
petitioner then applied under Section 151 
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of the Cede to set aside the order of 
Stating reasons for _ his noo" 
appearance when the application under 
Order 9. Rule 13 was called on for bear- 
ing. The Court below dismissed the 
application under Section 151 ^on the 
groxmd that as the Code prowdes an 
appeal from an order dismissing an appli- 
cation under Order 9, Rule 13, the appli- 
cation under Section 151 was not roain- 
tainable. The legality of this last order 
is in question in this Rule. 

2. Mr. A. K. Motilal learned Advocate 
for the petitioner, raised two contentions 
to show that the order passed by the 
learned Munsif was wrong. Mr. Motilal 
submitted, first, that the order dismiss- 
ing for defavilt the application under 
Order 9. Rule 13 was not appealable and, 
secondly, even if the order was appeal- 
able this did not preclude the Court from 
setting aside the order of dismissal In 
exercise of its inherent power, if on the 
facts of the case the Court thought that 
it was necessary to do so for the ends of 
justice. 


3. As regards the first contention, the 
point is covered so far as this Court Is 
concerned by a ded^on of a ^vision 
Bench reported in 21 Cal U 628 — (AIR 
1916 Cal 391), Kumud Kumar Bose v. 
Harl Mohan Samaddar, where it has been 
held that an order ^smissing an applica- 
tion to set aside an ex parte decree, whe- 
ther on the merits or for default is appeal- 
able under Order 43, Rule 1 (d) of the 
Code. The first eubnusaon of hfr. Motl- 
'lah therefore, fails. 


Mr. Ikfotilal next contended that 
even if an appeal lay from an Order dis- 
imissing for default an application under 
Order 9, Rule 13. the relief Is illusory 
[because in such an appeal the appellant 
'cannot canvass the ground that there was 
sufficient cause for his non-appearance 
when the application tinder Order 9, 
Rule 13 was taken up for hearing. 
Mr. Motilal submitted that it was. there- 
fore, not only desirable but also proper 
[for the Court to invoke its iiffierent power 
under Section 151 of the Code to do 
justice in such a case. In support of his 
jcontention Mr. Motilal referred to a 
number of decisions of different High 
Courts including two Bench decisions of 
this Court namely 31 Cal W N 576= 
(AIR 1927 Cal 534), Sarat Kumar Bose v. 
Bisweswar Mitra and 32 Cal WN 811. 
= (AIR 1929 Cal 17), Sourendra Hath 
Mitter v. Jatindra Nath Bosa. The two 
Calcutta cases contain certain observa- 
tions which indeed support the view t^t 
where the dismissal for default Is not due 
[to laches on the part of the applicant, the 
[Court can allow an application under 
Section 151 to set aside an order disniiss- 
[mg for default an application under 
‘O. 9, R. 13. But these observations made 


in said two cases appear to have proceeded 
on the view that the Code of Civil Pro- 
c^urc does not contain any express pro- 
vision for setting aside an order of dis- 
missal for default in such case, I have 
already referred to the decision in 21 Cal 
LJ 628 = (AIR 1916 Cal 391) which holds 
that an order of dismissal for default is 
al^ appealable. Further, it has been held 
by another Division Bench of this Court 
Jnanendra v. PipfuUananda, 32 Cal W N 
101 = (AIR 1928 Cal 812) that In an ap- 
peal from an ex parte decree the appel- 
lant can urge that there was sufficient 
cause for his non-appearance at the hear- 
ing of the application under O. 9, R. 13. 
This decision answers the contention that 
an appeal provided from an ex parte order 
of dismissal is an illusory right. A later 
decision of this Court, also of a Division 
Bench, holds that If a litigant does not 
choose to avail of a right of appeal pro- 
vided by the Statute, the Court could not 
exerdse its inherent power to give him 
relief: Abdul Jabbar v. Azizar Raha m a n . 
41 Cal WN 893 = (AIR 1937 Cal 425). 

5. More recently another Division 
Bench of this Court on a consideration of 
the authorities states the following pro- 
position among others as having been 
settled by consensus of judicial opinion:— 

"Where the Code itself makes an »- 
press provision for a particular remedy, 
the party, who does not avail of such re- 
medy. cahnot as a Rule, be allowed to 
resort to Section 151, for, to do so woiud 
be to defeat the object and utility of the 
C^e itself.” 

This decision, however, points out that 
"there may, of coxurse, be extraordinary 
cases, where the application of S. 151 
may be justified even though there may 
be an alternative remedy. One of such 
exceptional cases tnay be where the Court 
itself had committed such mistake or such 
omission as may itself be termed as abtiM 
of the processes of the Court. In such 
cases the Court is bound to rectity Its 
mistake according to the maxim — 'actus 
CTiriae neminem gravabit’ (an act of Court 
shall prejudice no man)". It is not claim- 
ed that the instant case is of the excep- 
tional kind. 

6. It thus appears that the questions 
raised by Mr. Motilal are no longer liw 
issues so far as this Court is concerned; 
It is not necessary, therefore, to refer to 
the decisions of the other High Coxuto 
relied on by him. 

7. This Rule Is discharged, but vdth- • 
out any order as to costs. 

Rule ^charged. 
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SABYASACHI MUKHARJI, J. 

The Administrator General of West 
Bengal, Plaintiff v. Kumar Pumendu 
Nath Tagore, Respondent 

Suit No. 683 of 1951, D/- 7-10-1969. 

(A) CivU P. C. (1908), O. 9 (Gen.) — 
Rr. 35 and 35-A of Chap. X of Original 
Side Rules of Calcutta High Court — Dis- 
tinction between pointed out — Stiit filed 
on Original Side — Dismissal for non- 
prosecution — Application for recalling 
and setting aside order — O. 9, Civil P. C. 
has no application. 

In order to attract the provisions of 
Order 9 suits must be called on for hear- 
ing and in order to grant restoration of 
the suits dismissed under Order 9. the 
Court must be satisfied that there are 
sufficient causes for non-appearance at 
the time when the suits were called on 
for hearing. Under Rules 35 and 35-A of 
Chapter X of the Rules of the Original 
Side of Calcutta High Court the scope 
of enquiry is entir^y different. When 
a Court exercises its power imder R. 35 
or R. 35-A the Court is concerned with 
the reasons for non-prosecution of the 
smt. Suits are not caUed on for hear- 
ing when they appear in the list of the 
Judge under R. 35 or R. 35-A. In con- 
sidering whether a suit should be dis- 
missed either under R. 35 or R. 35-A the 
Court is concerned with the question 
whether there has been non-prosecution 
after the length of time mentioned in 
those rules and whether there are suffi- 
cient reasons for such non-prosecution. 

(Para 5) 

Hence, where a suit filed in the Origi- 
nal Side of the High Court is dismissed 
for non-prosecution under the Rules the 
suit cannot be restored under O. 9, Ci-^ 
P. C. even if an application is made within 
time. AIR 1965 Cal 547, ReL on. 

(Para 5) 

(B) High Court Rules and Orders — 
Calcutta High Court Rules (Original Side) 
Chap. X, Rr. 35 and 35-A — Order dis- 
missing suit for non-prosecution drawn 
up, signed and perfected — Absence of 
notice to plaintiff is merely im irregular- 
ity and does not affect validity of Order 

— Court has no power to recall Order. 

(Para 6) 

(C) Civil P. C. (1908), O. 47, R. 1 — 
Suit dismissed for non-prosecution — Ap- 
plication for , recalling and reviewing 
order filed within 30 days of date of 
Order is not barred by limitation under 
Art. 124, Limitation Act — Even if appli- 
cation for review is not in the prescribed 
form that is not fatal to its maintainability 

— (Limitation Act (1963), Art. 124). 

(Para 8) 


(D) Civil P. C. (1908), O, 47, Rr. 1 & 
4, Proviso (b) — Grounds for review — - 
Keview on erround of discovery of new 
rnatter — Strict proof required by pro- 
viso (b) to R. 4 ■ — Dismissal of suit for 
non-prosecution — Review — Plaintiff al- 
leging his inability to place before Court 
certain facte owing to death of his solici- 
tor — Review allowed on ground of 'any 
other sufficient reason’. 


Where an Order dismissing a suit for 
non-prosecution was sought to be review- 
ed on the basis of minutes of the previous 
order of the Court which the plaintiff 
alleged could not be brought to the 
notice of the Court due to difficulty aiis- 
mg from death of his solicitor. 

Held, (i) that the knowledge of the 
solicitor is deemed in law to be the know- 
ledge of client and that, therefore, strict 
proof as required by the proviso to 
R. 4 that in spite of due diligence the 
plaintiff could not have brought the fact 
to the notice of the Court, could not be 
said to have been given. It was not also 
a case where there was any mistake or 
error apparent on the face of the record, 

(Para 7) 

(ii) that on the facte and circumstances 
of the case, there was 'sufficient reason’ 
for exercising the power of review under 
O. 47, R. 1 in the interests of justice. The 
v/ords 'any other sufficient reason’ in 
O. 47, R. 1 mean a reason sufficient on 
grounds at least analogous to those pre- 
viously specified in the rule. AIR 1922 
PC 112 & AIR 1934 PC 213 & AIR 1954 
SC 526, Rel. on; AIR 1959 Cal 150, Dist.; 
AIR 1963 Cal 100 & AIR 1924 Cal 774, 
Ref. to. (Para 7) 


Cases Referred: Chronological Paras 
(1965) AIR 1965 Cal 547 (V 52), 
Nanalal M. Verma and Co. (Gun- 
nies) P. Ltd. V. Gordhandas Jeram- 


bhai 5 

(1963) AIR 1963 Cal 100 (V 50), 

Benoy Krishna Rohatgi v. Suraj- 
bali Misra 7 

(1959) AIR 1959 Cal 150 (V 46) = 

63 Cal WN 201, Hriday Kanta v. 
Jogesh Chandra 7 

(1954) AIR 1954 SC 526 (V 41) = 

1955 SCR 520, M. M. B. Catholi- 
cos V. M. P. Arthanasius 7 

(1953) Original Side No. 41 of 1953 
(Cal.), Administrator General v. 
Piumendu Nath Tagore 3 

(1934) AIR 1934 PC 213 (V 21) = 

61 Ind App 378, Bisheshwar Pra- 
tap Sahi v. Parath Nath 7 


(1924) AIR 1924 Cal 774 (V 11) = 

ILR 51 Cal 70, Bindubashini Roy 
V. Secv. of State 

(1922) AIR 1922 PC 112 9) = 

49 Ind App 144, Chhajju Ram v, 

. Neki 7 

Advocate General, for (The Admimstra- 
lor General) Pl a i nt i ff . 
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ORDEE:— On 20th of December. 1068 
this suit appeared in mv list of suits in 
the Special list \mder Chapter X oi Ihe 
Rules of the Original Side of this Court. 
Tl^ suit v/ss filed on 2nd of February, 
1951. Counsel appeared on that date and 
made oral submissions before me that 
I should adjourn the suit till the next 
date for taking up suits In the Special 
List as his client was not in a position to 
place the facts relating to the non-prose- 
cution of the suit. As there was no 
affidavit I was not inclined to accept the 
oral submissions made on behalf of the 
plaintiff In this suit and as no cause was 
shown why the suit had not been prose- 
cuted so long. I directed that the suit be 
dismissed. On the 20th of January, 1969 
this application was noted as made and a 
notice of motion was taken out for re- 
calling and setting aside the said order 
made on the 20th of December, 1968 and 
further praying for review of the said 
order dated 20th December 1968 and for 
directions for the hearing of the above 
siut 

2. It appears that the suit was filed on 
the 2nd of February 1951 try the peti- 
tioner as administrator to the estate of 
Raja ProfuUa Nath Tagore, since deceas- 
ed, against one Kumar Pumendu Nath 
Tagore, for an account of all realisations 
made by the defendant in respect of 
"Tagore Villa" from the Military Autho- 
rities as well as other tenants between 
the death of Raja Frofulla Nath Tagore 
and the institution of this s^t. for fur- 
ther accounts and for certain other inci- 
dental reliefs. It appears that Messrs. 
Mukharji and Lahiri, s firm of Solicitors, 
^vlng office at 10, Old Post Office Street, 
Calcutta was the Attorney on record of 
tte plaintiff. Mr. A. B. LaWri. since 
deceased, was the sole proprietor of the 
said firm. It has been stated in the petition 
that except Mr. Lahiri there was no other 
Solicitor in the said film. It has been 
further stated that the said Mr, Lahiri 
looked after all the legal matters of the 
estate of Raja ProfuUa Nato Tagore and 
was entrusted with the suits and proceed- 
ings in connection tbereol The peti- 
tioner states in the petition that Mr. 
Lahiri died on or about 4th of Febniary, 
1966. 

3. This petition which was noted as 
being made on the 20tb of January, 1969 
Is verified by one Balaknath Paramanik. 
who has desmbed hims elf as Head asos- 
tant in the employment of the Adminis- 
trator General of West Beng^ In para- 
graph 4 of the petition It iiM been &tat^ 
that the petitioner caused enquiries to be 
made to find out if any other Solidfor 
was looking after the business of Messrs. 
Mukherjee and LahirL In paragraphs 4 
to 10 the petitioner has stated ab^t cer- 
tain enquiries being made and how the 
petitioner tried to contact the family of 
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late A, B. Lahiri. Unforttmately there 
Is iio particulars as to the dates when 
the^ enquiries were made. Certain cor- 
xesj^ondcnce are annexed to the petition. 
Th^ first letter which I find is a letter 
datPd 30th of April, 1968. written to 
A. B. l^ahiri by the Administrator 
GeiJeral of West Bengal It has been 
stated that certain cause papers in respect 
of fhe estate of Raja P. N. Tagore were 
lyiiig with late Mr. Lahiri and Mrs. Lahiri 
^ iji requested to hand over those papers. 
Tf e next letter Is dated 19th of December, 
1968 written to the son of late Mr. Lahiri. 

It appears that on or about 18th De- 
cember. 1968 the petitioner received the 
notice from this Court that the above suit 
had been set down In my list of 20th 
l^^mber, 1968, The petitioner states 
that the said letter was addressed to 
Messrs. Mukherjee & Lahiri and most 
presuma'bly have hewi servefi on 
tioiter because the office of Messrs. 
Mukherjee & Lahiri was found to be 
^sed. The matter appeared In my list, 
as mentioned hereinbefore on the 20th of 
December, 1968 and the petitioner was 
not a position to Instruct the present 
Solicitor about the steps taken in respect 
of the suit In the petition the petitioner 
has stated about how certain enqtdnes 
and searches of the records were made. 

petitioner has however stated that 
before 20th December. 1968 the petitioner 
was not able to get the cause papers of 
the suit in the questioa There was a 
supplementary affidavit affirmed on the 
18tb June. 1969 by one Balalmath Para- 
tn-TPik. He has stated in this supple- 
mentary affidavit in paragraph 15 that 
on the 30th of May, 1969 he persuaded 
Mr- Subodh Kumar Chatterjee, who Is 
supposed to have been formerly the 
Managing Clerk of Messrs. Mukherjee & 
Lahiri to go to the office room occupied 
by late Mr. Lahiri. He has further stat- 
ed in paragraph 16 that he made certain 
searches and found out the several dates 
on which the suit had appeared In th® 
pejjemptory list. 

prom the list given by him, it. appears 
the said suit appeared in the list on the 
3^ of August, 1961. He further stated 
in paragraph 17 that he had come to know 
on enquiries made ,by him that this suit 
along with several other suits betwe^ 
the parties were directed by the P- 9* 
Malliek. J., to be placed In the list of his 
Lordship. It further appears that ,on 
3rd August. 1963 P. C. Mallick. J.. had 
directed that this suit along with several 
other suits save and except those mention- 
ed in the subsequent paragraph 
directed to go out of the peremptory 1^ 
He has further stated that as search^ 
were made by him he could not place the 
Information earlier before this Court, 
lieamed Advocate General, who appear- 
ed on behalf of the Administrator General 
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of West Bengal, placed before me a copy 
of the minutes of the 3rd August, 1968. 
It is in the following terms: — 

"O.S. No. 41 of 1953 (Cal.), A. G. v. 
Purnendu Nath Tagore. 

Mr. I. P. Mukherjee, for the applicant 
also appear Mr. Sudhamay Basu, Mr. 
Ajit Ganguli, Mr. B. C. Dutta, Mr. R. K. 
Ghosh and Mr. T. K. Ghosh. 

Comi — The order dated 8-6-1969 ydll 
not be drawn up imtU the disposal of this 
application. Nor the Report of Mr. G. K. 
Dutt the Special Referee appointed here- 
in, be given effect to. 

The A. G. is directed to write to the 
Land Acquisition Collector at Varanashi 
enquiring when the money will become 
payable because without that the adminis- 
tration is being held up and the Court is 
prevented from disposing of the suits. 
Similar letter be written to the Certifi- 
cate Officer. The application is adjourn- 
ed to Monday next. 

A. G. to take steps for substitution of 
the heirs of Anjali Tagore since deceased 
in the consolidated suit. Mr. Ganguli will 
supply the names of the heirs to the 
A, G. by this week. Other Tagore suits 
to go out of the list.” 

4. There is an affidavit in opposition 
affirmed by one Charu Chandra Basu Roy 
on 9th July, 1969. In paragraph 11-A of 
the said Affidavit he stated that the soli- 
citor for the Administrator General died 
in 1966 and it appears that until January, 
1969 the Administrator General had taken 
no steps for filing a fresh Warrant of 
Attorney. In paragraph 15 he has also 
stated that the office of the Administrator 
General got the Cause List at his Office. 
In subsequent paragraphs of the affidavit 
he had stated that Mailick, J., did not fix 
any period as to how long the suit was not 
to appear in the peremptory list. Ac- 
cording to Mr. Charu Chandra Basu Roy, 
many of these suits, excepting _ this suit, 
specifically mentioned by Mailick J., ap- 
peared in the Daily List of suits. He 
had given certain names of those suits in 
paragraphs 23-25 of the said affidavit. 

5. Learned Advocate General, appear- 
ing for the Administrator General of 
West Bengal, drew my attention to the 
Bench decision of this Court in the case 
of Nanalal M. Varma and Co. (Gxiimies) 
P. Ltd. V. Gordhandas Jerambhai, AIR 
1965 Cal 547. The first point that re- 
quires consideration in this case is whe- 
ther the suit can be restored by me imder 
the provisions of Order 9 of the Code of 
Civil Procedure. On a proper reading 
of the relevant rules of Order 9 of the 
Code of Civil Procedure it appears to me 
that in the facts and circumstances^ of the 
case Order 9 can have no application. 
Rule 3 states that where neither party 
appears when the suit is called on for 
hearing, the Court may make an order 
for disrnissal of the suit. Rule 4 empowers 


the plaintiff to bring a fresh suit on the 
same cause of action subject to the law 
of limitation. It also empowers the 
plaintiff to make an application for re- 
storation of the suit provided he is able 
to satisfy the Court that there are suffi- 
cient causes either for not paying the 
Court-Fee and the postal charges or for 
non-appearance. Rule 8 empowers the 
Court to dismiss the suit, unless the de- 
fendant admits the claim or any part 
thereof, in case the defendant appears and 
the plaintiff does not appear when the 
suit is called on for hearing. Rule 9 of 
Order 9 similarly empowers the plaintiff 
to make any application for restoration 
provided he is able to satisfy the Court 
about the cause of his non-appearance 
when the suit was called on for hearing. 

It is evident therefore that Order 9 
deals with the dismissal of the smt in case 
the parties do not appear when the suits 
are “called on for hearing” and in case 
of the applications for restoration, the 
scope of enqui^ is limited to feding out 
whether there is “sufficient cause for non- 
appearance" when the suit is called on 
for hearing. Therefore in order to at- 
tract the provisions of Order 9 suits must 
be called on for hearing and in order to 
grant restoration of the suits dismissed 
imder Order 9, the Court must be satis- 
fied that there are sufficient causes for 
non-appearance at the time when the 
suits were called on for hearing. Under 
Rules 35 and 35-A of Chapter X of the 
Rules of the Original Side of this High 
Court the scope of enquiry is entirely 
different. When a Court exercises its 
power under Rule 35 or Rule 35-A the 
Court is concerned with the reasons for 
non-prosecution of the suit Suits are 
not called on for hearing when they ap- 
pear in the list of the Judge under R. 35 
or Rule 35-A. In considering whether 
a suit should be dismissed either under 
Rule 35 or 35-A the Coiud is concerned 
with the question whether there has been 
non-prosecution after the length of time 
mentioned in those rules and whether 
there are sufficient reasons for such non- 
prosecution. Therefore, on the con- 
struction of the rules, I am of the opinion, 
that Order 9 cannot be attracted to this 
case, even though the application was 
made within 30 days from the date of 
dismissal of the suit in the special list. 

It should be mentioned here that the suit 
was dismissed on the 20th of December, 
1968 and the present application was 
noted as being made on 20th January, 
1969, 19th January, 1969 being a Sunday. 

In the decision in the case of AIR 1965 
Cal 547 (supra) their Lordships of. the 
Division Bench so observed but the Court 
further observed that even if Order 9 ap- 
plied, against an order refusing to restore 
a suit under Rule 4 of Order 9, no appeal 
lies. 
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6. The next point that has to be borne 
In mind in tWs case is that the order has 
been drawn by. signed and perfected. A 
point inddent^y was taken that in res- 
pect of the settlement of this order no 
notice had been given to the plaintiff. 
But as was observed in the aforesaid 
Bench deddon that amounts to a mere 
irregularity and does not affect the vali- 
dity of the order drawn up. Until an 
.order has been drawn up and/or perfected 
the Court exerdsmg the jiuisdiction in 
the original side of this Court retains 
'power to alter or amend or vary that 
order if the Court considers It necessary 
for any suflident cau^ or in the interests 
of justice. But after the order has been 
drawn up and perfected, the Court has no 
such authority to vary the decision and/ 
or recall the order as sucK These pro- 
positions are well settled. I need not dis- 
cuss the several authorities died from the 
^Bar on this aspect of the matter, 

7. Learned Advocate General appear- 
ing for the plaintiff submitted before me 
tlut this is a case where 1 should exer- 
cise my power under O, 47 of the Code 
of Ovil 3?roceduie and review my order 
of dismissal According to him there is 
sufEldent reason for Us client's not bdng 
able to place before the Court facts re- 
lating to non-prosecutioa of the suit. Ac- 
cording to him If these facts were placed 
before the Court then the Court would 
not have dismissed the suit 'Ilie question, 
therefore, is: can I exerdse powers under 
Order 47 ol the Code of ClvU Procedure 
and if so whether there is suffident reason 
to review or recall mv order of dismissal 
made on the 20th of December, 1968? 
Order 47 of the Code of CivU Procedure 
empowers the Court to review its judg- 
ment or order on certain conditions. 
Rule 1 of Order 47 empowers the Court 
to review its order if it can be shown that 
new and important matters or evidence 
have not been produced at the time of 
the passing of the order in spite of due 
diligence on the part of the party seeking 
to adduce such material or if it can be 
shown that there was mistake or error 
apparent on the face of the record, or for 
any other sufTident reason. Therefore, 
only in three cases review can be per- 
mitted, that is to say. where important 
and new materials were overlooked, by 
misfortune not due to laches of the party 
or where there are mistakes or errors 
apparent on the face of the record, or lor 
any other sufficient reason. Proviso (b) 
of Rule 4 of Order 47 enjoins that no 
application shall be granted on the ground 
of discovery of a new matter or evidence 
which the applicant alleges was not with- 
in his knowledge, or coidd not be adduced 
by him when the decree or order was 
passed or made without strict proof of 
such allegation. Here the material on 
which review is being sou^t is the 
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minutes of the order dated 3rd of August 
1961 passed MalUck J., as I indicated 
Iwfore. "i^e plaintiff urged that the 
p lainti ff due to the death of its Solidtor 
and due to the difficulty resulting from 
the death of Mr. A. B, Lahiri, could not 
bring this fact to the knowledge of the 
Court at the time of the passing of the 
order on the 20th of December, 1968. 
Having regard to the averments in the 
petition and in the affidavit it cannot be 
said, in my opinion, that the plaintiff has 
been able to prove strictly that the plain- 
tiff after due diligence could not have 
brought to the notice of the Court that 
fact In law the knowledge of the SoU- 
citor is deemed to be the knowledge of 
the client in matters like this. There- 
fore if strict proof is required of the f^ 
that in spite of exerdse of the due dili- 
gence the purport of the order of Maffick 
J. could not have been adduced by the 
plaintiff before the Court, it cannot be 
said that the plaintiff has been able to 
prove strictly that the plaintiff could not 
have brought this fact to the notice of 
the Court on the 20th of December, 1968. 
I am. therefore, of the opinion that me 
first ground on which a review can “ 
sought under Rule 1 of Order 47 of the 
Code of Civil Procedure, has not been 
made out. Therefore the fact that there 
has been discovery of new and Important 
matters which, after the exerdse of the 
due diligence, was not within the Jenme- 
ledge of the plaintiff has not been esta- 
blished. It is not a case also where 
there is any mistake or error apparent c® 
the lace of the record. 

The question, therefore. Is. Is there any 
other sufficient reason in the facts and 
circumstances of this case? In the ca« 
of Chhajju Ram v. Neki, 49 Ind ApP 144 
-"'(AIR 1922 PC 112), the Judicial Com- 
mittee held that Rule 1 of Order 47 of the 
Code of Civil- Procedure must be read M 
in itself definitive of the limits within 
which review of a decree or order is new 
permitted, and the words "any other 
suffident reason” mean a reason sufficient 
on grounds at least analogous to those 
specified in the rule. A Court hearing 
an application for a review has, therefore, 
no jurisdiction to order a review because 
It Is of opinion that a different condu^n 
of law should have been arrived at The 
Judicial Committee reiterated the same 
view in the case of Bisheshwar Pratap 
Sabi v. Parath Hath, 61 Ind App S78— 
(AIR 1934 PC 213). The Supreme Court 
also in the case of M. M. B. Catholicos V. 
M. P. Artiianasius, AIR 1954 SC 526 re- 
iterated the same view. In the case of 
Bindubashini Roy v. Secy, of State. (1924) 
ILB 51 Cal 70 = (AIR 1924 Cal 774). there 
was an enquiry under Sec. 19-H of the 
Court-fees Act where the Govemm^t 
Pleader was not ready to go on with ffi® 
case on the date fixed and the Court dis- 
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imssed it, but afterwards granted a re- 
view "for other sufBcient reason” and 
restored the case. It was held that the 
order was bad in form and in substance. 
Eankin J.. delivering the judgment at 
p. 75 of ILB Cal = (at p. 775 of AIR) of 
the report observed: 

“The question of law is whether the 
facts as foimd constitute within the mean- 
ing of the rule "other sufficient reason” 
remembering that the Privy Coimcil in 
the case of 49 Ihd App 144= (AIR 1922 
PC 112) have laid it down that those 
words are to be construed in the light of 
the previous words and on the principle 
of ejusdem generis. The case is perhaps 
near the border line. The effect of 
Chhajju Ram’s case, 49 Ind App 144= 
(AIR 1922 PC 112) in my judgment, is 
that, under the words "other sufficient 
reason”, the reason must be one having 
sufficiency of a kind analogous to the two 
specified cases, that is to say, analogous 
to excusable f^ure to bring to the notice 
of the Court new and important matter 
or analogous to error on the face of the 
record.” 

His Lordship further observed: 

"In this case, there is not merely an 
element of negligence, that is to say, it is 
not merely that by greater diligence the 
person could have had better knowledge 
of his case or a better chance of produc- 
ing evidence which he knew not, but the 
present case seems to me on the findings 
to be a case where for no adequate reason 
the party had not been ready on the date 
solemnly fixed for the purpose and had 
no real excuse for not being ready.” 

In that view of the matter the learned 
Judge was of the opinion that there was 
no ground for review. 

In the case of Benoy Krishna Rohat^ 
V. Surajbali Misra, AIR 1963 Cal_ 100, 
S. P. Mitra, J., had to construe provisions 
of Order 47. The Court observed that 
the phrase "ejusdem generis” is more 
restricted than tlie word "analogous". 
Mr. Das, appearing for the defendant also 
drew my attention to the case of Hriday 
Kanta v. Jogesh Chandra, AIR 1959 Cal 
150. But the facts in that case were 
entirely different. The expression "ana- 
logous” means bearing same correspon- 
dence or resemblance, similar in certain 
orcumstances. An analogous reason 
therefore does not mean the same reason 
but similar reason. A reason therefore 
which is similar in nature but does not 
strictly come within the first two reasons 
mentioned in Rule 1, Order 47 is ffiso 
covered by the expression "sufficient 
reason.” 

In the Minutes of Order dated 3rd of 
August, 1961 passed by Maffick J., it was 
provided that other Tagore suits would 
go out of list. Mr. Das contended before 
me that on a proper construction of the 
Minutes it appears that Rule 35-A of 


Chapter X of the Rules would be attract- 
ed to the facts of this case because if no 
period has been mentioned by the Judge 
then if the smt remains out of the per- 
emptory list for more than 3 months and 
the plaintiff does not take any step to 
bring the suit to a hearing, the suit is 
liable to be dismissed, if no sufficient 
cause is shown to the contrary. Mr. Das 
has urged that in this case no period had 
been fixed by the learned Judge, and no 
steps had been taken to bring the suit to 
a hearing after 3 months and no sufficient 
<»use has been shovm, so the suit is still 
liable to be dismissed. It is true that the 
last sentence of the order of Maffick J. 
dated 3rd August, 1961, read by itself, 
would indicate that no period had been 
fixed. But in my opinion this last sen- 
tence cannot be read independently of 
the context. It appears to me that the 
intention of the learned Judge was the 
Tagore matters should be heard after 
certain proceedings as indicated in Ihe 
said order have been taken. It has been 
contended that some of the other Tagore 
suits which had appeared on that date, 
namely 3rd of August 1961, have since 
been disposed of. But I do not find any 
material to indicate under what circum- 
stances these were disposed of; whether 
they were disposed of because they auto- 
matically came in the list of any learned 
Judge or whether they were disposed due 
to any special direction or orders by any 
learned Judge. It thus appears to me 
that the order of Maffick J., dated 3rd 
of August, 1961 is not very clear and 
specific. Speaking for myself, I have 
no hesitation in saying that had I known 
of this order of Maffick J., I would not 
have dismissed the suit on the 20th of 
December, 1968. 

'The next question that requires consi- 
deration is, could the plaintiff have 
brought this fact to the knowledge of the 
Court on the 20th of December, 1968? 
On this aspect the facts are that Mr. A. B. 
Lahiri has died. He died sometime in 
1966. He was the sole proprietor of his 
firm, nobody seems to be looking after 
his affairs. Members of his family are 
not obviously in the legal profession. 
There is some evidence that even before 
the suit had appeared in the Special list 
the plaintiff was trying to get the Cause 
Papers of the smt as alleged in para- 
graphs 4 to 9 of the petition and letter 
was written to Mrs. Lahiri in April, 1968, 
Therefore, though it is true that the plain- 
tiff has not been able to prove strictly so 
as to come within the first fimb of Rule 1 
of Order 47, there is evidence to justify 
to come to the conclusion that there is 
sufficient reason for exerdsing my power 
imder Order 47, Rule 1 of the Code of 
Civil Procedure, in the interest of justice. 

8. Under Art. 124 of the Limitation 
Act of 1963 period of limitation is 30 days 
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from the date of the order for an apidi- 
cation for review. Therefore, there Is 
no bar of limitation in this case. Mr. Daa 
contended that the application for review 
is not in the prescribed form. In my 
opinion, that is not fatal to the maintain- 
ability of this application. In para- 
graph 19 of the petition it has been stated 
that there is sufficient cause foi* this 
Hon’ble Court to consider and review the 
said order. In the premises and in the 
facts and circumstances of this case I am 
of the opinion that the said order dated 
20th of December, 1963 passed by roe 
should be reviewed. I hereby rec^ the 
said order dated 20th of December, 1968 
and direct the suit to appear at the top 
of the prospective list and I give parties 
liberty to mention for hearing. In this 
case respondent has incurred certain ex- 
penses due to no fault of his own; there- 
fore I direct that the applicant pay 
the costs of this application whidi I assess 
at 50 Gold Mohurs, which should be pmd 
within 3 weeks after the long vacation. 

Order accordingly. 
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Prltish Kumar Mitra, Petitioner v. Pro- 
santo Kumar Mitra and another. Oppo- 
site Parties. 

Civil Rule No, 2984 of 1969, D/- 16-9- 
1969. 

(A) Court-fees and Saits Valuations — 
Court-fees Act (1870), Section 19-If — 
Scope — Succession of steps and events 
in probate proceeding. 

The succession of steps and events in 
a Probate proceeding are: — An applica- 
tion for probate or letters of adminis- 
tration is made to Court; the Court sluill 
cause notice of the application to be given 
to the Collector; the Collector shall hold 
an enquiry into the matter and If he Is 
of opinion that the value of the property 
has been imder estimated may require 
the petitioner to amend the valuation; If 
the petitioner does not amend the valua- 
tion to the satisfaction of the Collector, 
the Collector may move the Court, the 
Court when so moved shall hold or cause 
to be held an enquiry and record a find- 
ing as to the true value. That finding of 
the Coiut shall be final (Para 8) 

(B) Court-fees and Suits Valuations — 
Court-fees Act (1870), Section 19-1 — 
Application for probate or letters of 
administration — Section does not pre- 
vent Court from hearing appfication — 
It only prevents it from making order 
granting probate until court-fees have 
been paid. AIR 1955 Fat 362, Dissent, 
from. 

S. 19-1 does not prevent the Court from 
hearing the application for probate but 


only prevents it from making an order 
granting probate until court-fees have 
been paid. AIR 1943 Cal 19 (21) & ILR 
(1956) Puni 1356. ReL on. (Para 8) 

Though hearing culminates In the order 
made upon such hearing, the order may 
not only be on order entitling the peti- 
tioner to the grant of Probate, but also 
an order reiecting his application for 
Probate. If latter is the result obtained 
in the Probate proceeding then Sea 19-1 
is not attracted, AIR 1955 Pat 362, Dis- 
sent. from. (Para 9) 

When an application for Probate of 
I.etters of Administration is made to any 
Court, ad valorem Court-fees on the value 
of the assets of the estate of the testator, 
be it according to the valuation put in 
the Alfidavit of Assets or be It the valua- 
tion fixed ^ the Collector or finally 
decided by the Court under Sec. 19-H, is 
not payable until the (3ourt has preced- 
ed with the hearing of the application by 
taking evidence affording opportunity to 
the propoundcr to prove the will and a^ 
his right to an order entitling him to the 
grant of Probate or Letters of Adraii^ 
tration. Only when the Court has arriv- 
ed at the decision that the propounder is 
entitled to the grant of Probate or letters 
of Administration, then only, but before 
the order entitling the petitioner to ^ 
grant of Probate or Letters of Adminis- 
tration is made the Court-fees mentions 
in Art 11 of the Firrt Schedule of the 
Court-fees Act need be paid upon the 
valuation found by the Court under S^ 
tion 19-H. In a Probate proceeding 
Court-fees are paid on the grant but not 
on the application. An unsuccessful pro- 
pounder of a Will Is not liable to pay 
Court-fees mentioned In Section 19-1 oi 
Court-fees Act. (Para 12) 

Cases Referred: Chronological Paras 
(1956) ILR (1956) PunI 1356, Sushela 
DantyagI V. State 8 

(1955) AIR 1055 Pat 362 CV 42)=ILR 
34 Pat 205, Mundrika Prasad Singh 
V. Mst. Kachnar Kuer 8. 8 

(1943) AIR 1943 Cal .19 (V 30) ‘“ILR 
(1942) 2 Cal 194. In the Goods of ^ „ 
blrs. Lilian Singh 7. 8, 9 

Bijan Bchari Das Gupta and Sibd^ 
Ghosal, for Petitioner; Lala Hemanta 
Kumar, Rabindra Nath Mitra and Ranen 
Itlitra, for Opp. Party No. 1; SusWl Chan- 
dra Dutta and A, K, Matilal. for Opp. 
Party No. 2. 

ASIARESn ROY, J.;— This Rule Issued 
upon an application under Sea 115 
the Code of Civil Procedure against an 
order passed by the learned Additional 
District Judge of Alipore In a pending 
probate proceeding numbered as Other 
Suit No. 6 of 1969. In that proceedmg 
Pritish Kumar Mitra has applied for 
grant of Letters of Administration with a 
copy of the 1^11 annexed propoimding 
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therein a Will which he alleges is the 
last , testament of his uncle Probodth 
Kumar Mitra. When that proceeding 
was pending, the propoimder Pritish 
Kiunar Rfitra made an application to 
Court stating that the requisite Court-fees 
have already been paid in a proceeding 
No. 131 of 1949 under Act XXXIX of 
1925, and that he would deposit the ad 
valorem Court-fees on the Affidavit of 
Assets in the present proceeding at the 
appropriate stage. That matter was 
heard by the learned Additional District 
Judge on 14th of August, 1969. 

2. The backgroimd of that petition 
made by Pritish Kumar Mitra was that in 
the previous proceeding No. 131 of 1949 
the same Will of Probodh was propoimd- 
ed by Pritish’s eldest brother PrafuUa 
Kumar Mitra who was named as an Exe- 
cutor in the Will. There was no contest 
raised in that proceeding and the District 
Delegate made a grant of Probate upon 
a stamp duty of Rs. 5460/- being paid in 
that proceeding. Thereafter there was 
an application for revocation of the grant 
by a person who was a brother of the 
testator Probodh and the grant was re- 
voked. The Probate proceeding was at 
tliat stage contentious and was therefore 
being dealt with in the Court of the Dis- 
trict Judge or a specially authorised Sub- 
ordinate Judge. During the pendency of 
that contentious Probate proceeding 
which started upon the application by 
Prafulla, PrafuUa died. Thereupon Pri- 
tish Kumar Mitra made a fresh appUca- 
tion praying for. Letters of Administra- 
tion with a copy of the WiU annexed and 
the present proceeding has commenced 
upon that application. 

3. The learned Additional District 
Judge in his Order No. 144 dated 14th of 
August, 1969 held that a stamp duty of 
Rs. 5460/- was deposited in the case No. 
131 of 1949 in December, 1949 upon a 
valuation of Assets at Rs. 1,42,000/- in the 
Affidavit of Assets, while the CoUector 
after enquiry assessed that valuation at 
Rs. 4,47,200/-. Consequently the Executor 
PrafuUa in that proceeding was directed 
to pay the additional stamp duty of 
Rs. 17,258/-. That stamp duty. It appears, 
has not been paid. 

4. In the present proceeding the pro- 
pormder Pritish Kumar Mitra has esti- 
mated the value of the estate of the de- 
ceased at Rs. 3,64,500/- in his _ Affidavit 
of Assets. The learned . Additional Dis- 
trict Judge has noted in that order that 
a copy of the appUcation for Letters of 
Administration or Affidavit of Assets have 
not been forwarded to the CoUector under 
the provisions of Section 19-H of the 
Court-fees Act. He, therefore, directed 
that the said copies should be forthwith 
forwarded to the CoUector for necessary 
action under sub-sec.. (3) of Sec. 19-H of 
that Act. 


5. When the learned Additional Dis- 
trict Judge has by that Order No. 144 
held that the plaintiff may be directed at 
this stage to pa.y the deficit Court-fee 
being the difference between the Court- 
fee payable on the valuation made in the 
Affidavit of Assets filed in the previous 
case No. 131 of 1949 and the valuation 
made in the Affidavit of Assets filed in the 
present proceeding. The propounder Pri- 
tish Kumar Mitra was directed to pay 
the difference of Court-fees on the valua- 
tion between Rs. 1,42,000 and Rs. 3,64,500 
by 18th of Auj^ust, 1969, In the same 
order the learned Additional District 
Judge has directed that the copy of the 
application for Letters of Administration 
and Affidavit of Assets together with the 
Order No. 144 be forwarded to the Col- 
lector, 24-Parganas for enquiry and ne- 
cessary action imder Sec. 19-H (3) of the 
Court-fees Act. 

6. After that Order no. 144 was made 
Pritish Kumar Mitra filed an appUcation 
under Section 151 of the Code of Civil 
Procedure before the learned Additional 
District Judge praying for modification of 
the Order no. 144 dated 14th of August, 
1969. It was contended on behalf of the 
petitioner that only after the WiU has 
been proved and the decision has been 
arrived at by the Court that the propoun- 
der is entitled to the grant, be it Probate 
or be it Letters of Administration with a 
copy of the WiU annexed, then only be- 
fore an order entitUng the p.etitioner to 
grant a Probate or Letters of Administra- 
tion is made that the Court-fees according 
to Art. 11 of the first Schedule of the 
Court-fees Act upon the valuation of 
property in the estate need be paid imder 
Sec. 19-1 of the Court-fees Act. The 
learned Additional District Judge has, 
however, taken a view that he woiild not 
proceed to hear the Probate proceeding 
by taking evidence imtU the Court-fees 
according to the value of the estate in the 
Affidavit of Assets have been paid and 
has rejected the appUcation under S. 151 
of the Code of Civil Procedure by his 
Order No. 146 dated 18th of August, 1969. 
Against that order Pritish Kumar Mitra 
moved this Comt and the present Rule 
issued. 

7. At this hearing the learned Advo- 
cate for the petitioner Mr. Bijan Behari 
Das Gupta has drawn our attention to 
the impugned order. It appears that in 
support of the proposition that in a Pro- 
bate proceeding appUcation for Probate 
or for the matter of that, appUcation for 
Letters of Administration wdth a copy 
of tiie WiU annexed, need not bear on it 
ad valorem Court-fees according to the 
valuation of the estate of the Testator at 
a stage when such appUcation is present- 
ed to Court a decision of this Court in the 
Goods of Mrs. LiUan Singh (otherwise 
Im nwn as ]^rs. Lila Sin^b)( AOi 1943 Gal 
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19 was dted before the learned Additional 
District Judge. The learned Additional 
District Judge has noticed the passage In 
that judgment delivered by Sen, J. In 
which it was observed: 

my opinion the provisions of S. 19-1, 
Court-fees Act, instead of supporting Hr. 
Bimerjee’s contention destroys it. The 
section says that the Court shall not grant 
I^obate until the fees are paid. It does 
not say that the Court shall not try an 
application for Probate or Letters of Ad- 
ministration until the fees are paid or 
that the payment of the fees is a condition 
present to the making of the applica- 
tion." 

But the learned Additional District Judge 
was of the view that those observations 
were in the nature of 'obiter dicta’ and 
also that the observations cannot be re- 
garded as ratio decidendi and those ot>- 
servations cannot be considered to be an 
authority for the proposition sought to be 
made out by the plaintiff. In this idew 
the learned Additional District Judge Is 
astonishingly in error. The passage to 
which he has made reference was dealing 
with an argument raised before the learn- 
ed Judge Sen. J. that the Court-fee has 
not been paid and therefore there was no 
competent application before the Court. 
That contention needed to be dealt with 
for the decision of the case and was dealt 
with by the learned Judge by holding 
that even though at that stage ad valorem 
Court-fees on the value of the Assets of 
the testator had not been paid, there Is 
a properly constituted application for 
I>etter8 of Administration before the 
Court What astonishes us Is that such 
a deciaon of this Court could be thought 
by the Additional District Judge to be 
only an 'obiter dicta’. 

S. The learned Additional District 
Judge has also been in error In under- 
standing the plain meaning of Sec, I9-I 
which has been quoted by him. and also 
the clear and unambiguous decision of 
this Court upon that language of the 
section. The reason for the error appa- 
rently Is that the learned Additional Dis- 
trict Judge has confused between the 
right to prove a Will to be entitled to 
a decision that a grant should be made 
and order entitling the petitioner to the 
grant of Probate or Letters of Adrninls- 
tration occurring in Sec. 19-1 of the Court- 
fees Act. That distinction has been re- 
cognised and emphasised by the Legisla- 
ture also as would have appeared clearly 
to the learned Additional District Judge 
If he had taken care to examine other 
relevant sections in the Cotirt-fees Act 
Itself and had noticed that la Sec. 19-C 
the language employed is "whenever a 
grant of Probate or ZiCtters of Admltds- 
tration has been or is made" whereas In 
Sec. 19-1 the v/ords are "No order entitl- 
“g the petitioner to the grant of Probate 


or Letters of Administration” Not oidr 
so, if the learned Additional District 
Judge’s attention had been drawn to 
Sm. 19-H, it should have been clear to 
him that the succession of steps and 
events in a Probate proceeding are*. — 

(1) An application for Probate or Let- 
ters of Administration is made to Court; 

(2.1 The Court shall cause notice of the 
application to be given to the Collector; 

(3) The Collector shall hold an enquiry 
into the matter and If he Is of opWon 
that the value of the property has been 
under estimated may require the peti- 
tioner to amend the valuation; 

(4) If the petitioner does not amend 

the valuation to the satisfaction of the 
Collector, the Collector may move the 
Court; . u 11 

(5) The Court when so moved Bhall 
hold or cause to be held an enquiry and 
record a finding as to the true value. 
That finding of the Court sh^ be 

All these are clearly appearing in 
several sub-sections of Sea 19-H. Then 
the next Sea 19-1 says: 


"No order entitling the petitioner to 
the grant of Probate or Letters of Adnu- 
nistration shall be made upon an appli- 
cation for such grant until the petittontf 
has filed in the Coxirt a valuation ol ^ 
property in the form set forth In the tl^ 
schedule, and the ^urt Is satisfied 
the fee mentioned in No. 11 of the first 
schedule has been paid on such valua- 
tion." 

That Section does not prevent tte 
Court from hearing the application for 
Probate but only prevents it from making 
an order granting Probate until Court- 
fees have been p^d, that is what has b«n 
clearly pointed out by Sen, J. in the judg- 
ment reported In AIR 1943 Cal 19 at p. 21 
by observing 

"The section says that the Court sh^ 
not grant Phrobate until the fees are paia 
It does not say that the Court shall not 
try on application for Probate or Letten 
of Administration until the fees are paid 
or that the payment of the fees is a con- 
dition precedent to the making of the 
application,” 

In fairness to the learned Additional Dis- 
trict Judge we also notice that he 
swayed by the decision of the Patna High 
Court reported in AIR 1955 Pat 362. Mun- 
drika Prasad Singh v. RIst. Kachnar Kuer. 

9. We have examined that decision of 
the Patna High Court but we cannot 
agree with the view that has prev»lea 
there but we hold that the view of Uw 
taken by Sen, J. In the decision. AIR 1943 
Cal 19 is tile correct view. W^out 
entering into a detailed discusrion of the 
s mentioned in the judgment of the 


Patna High Court AIR 1955 Pat 362. we. 
need only say that though hearing culml- 
nates In the order made upon such near-J 
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mg, the order may not only be an order 
entitling the petitioner to the grant of 
Probate, but also an order rejecting his 
application for Probate. If latter is the 
result obtained in the Probate proceeding 
then Sec. 19-1 is not attracted. Their 
Lordships of the Patna High Court do not 
appear to have considered that aspect. 
The view that has been consistently held 
in our High Court and which we are fol- 
lowing is also the view that prevailed in 
Punjab High Court as it appears in the 
case of Sushela Dantyagi v. State, ILB 
(1956) Punj 1356. 

10. We need also to point out that the 
Court-fees Act is a piece of legislation 
where the State Legislatures in the difie- 
rent States of India have been given 
power to cariT out their own amendments 
and there have been such amendments 
galore in the various provisions of the 
Court-fees Act. So on questions arising 
out of Court-fees Act, for relying on 
decisions of other High Courts in the 
other States it is necessary to take care 
to compare the particular sections as they 
prevail in that particular State. The 
learned Additional District Judge has not 
done so. That however need not detain 
us, because though the language of the 
section prevailing in the State of Bihar 
is the same as the language in the Court- 
fees Act in the relevant sections prevail- 
ing in the State of West Bengal, even 
then when there is a clear and unambi- 
guous authority of the High Court to 
which the learned Additional District 
Judge is subordinate, it is his boimden 
duty to follow that decision and he cannot 
proceed to express contrary views or 
decide cases according to_ such contrary 
view by relying on decisions of other 
ffigh Courts. To that extent the learned 
Additional District Judge has revealed 
impropriety. 

11. We may mention here that at the 
hearing before us all the parties have 
appeared. On behalf of the propounder 
Pritish Kumar Ivlitra, the learned Advo- 
cate Mr. Bijan Behari Das Gupta has 
assailed both the orders i.e., order No. 
144 and order No. 146 passed by the 
learned Additional District Judge. Oppo- 
site Party No. 1 Prosanta Kumar Mitra 
is represented before us by the learned 
Advocate Mr. . Lala Hemanta Kumar. At 
the outset Mr. Lala has made his posi- 
tion clear that he will not make any en- 
deavour to support the view of the learii- 
ed Additional District Judge and that his 
position is neutral. While saying so Mr, 
T.a1a also pointed out that the view that 
has prevailed with the learned Additional 
District Judge was not a contention raised 
by his client before that Court. Opposite 
Party No. 2 Mrs. Dorothea Mitra is re- 
presented by the learned Advocate Mr. 
Sushil Chandra Dutta. He also has been 
in the same position as Mr. Lala before us 


by pointing out that his client Mrs. Doro- 
toea Mitra did not even participate in the 
hearing in which the Order No. 144 and 
Order No. 146 were passed by the learned 
Additional District Judge. 

12. We will also point out here that by 
the reason of procedure clearly laid down 
by the sections of the Court-fees Act to 
which we have made reference invariable 
practice in the Courts subordinate to this 
High Court has been that when an appli- 
cation for Probate or Letters of Adminis- 
tration is made to any Court, ad valorem 
Court-fees on the value of the assets of 
the estate of the testator, be it according 
to the valuation put in the AEBdavit of 
Assets or be it the valuation fixed by the 
Collector or finally decided by the Court 
under Sec. 19-H, is not payable until the 
Court has proceeded with the hearing of 
the application by taking evidence afford- 
ing opportunity to the propounder to 
prove the Will and also his right to an 
order entitling him to the grant of Pro- 
bate or Letters of Administration. Only 
when the Court has arrived at the deci- 
sion that the propounder is entitled to the 
grant of Probate or Letters of Adminis- 
tration, then only, but before the order 
entitling the petitioner to the grant of 
Probate or Letters of Administiation is 
made the Court-fees mentioned in Art. HI 
of the First Schedule of the Court-fees 
Act need be paid upon the valuation 
found by the Court under Sec. 19-H. That 
practice has very weighty reasons behind 
it both in the provisions of law, as also 
in the principles that apply to Probate 
proceedings. An application for Probate 
or Letters of Administration with a copy 
of the Win aimexed cannot be equated to 
a Plaint or for the matter of that a Memo- 
randum of Appeal In Sec. 8 of Court- 
fees Act the Legislature has employed 
the language "amount of fee payable imder 
this Act on Memorandum of Appeal.” 
In Sec, 8-A the language employed by 
the Legislature is "in every suit in which 
ad_ valorem Court-fee is payable under 
this Act on the Plaint”. In Sec. 19 which 
makes exemptions of certain documents, 
in Cl. (viii). That exemption is not an 
application for Probate or for Letters of 
Administration, but exemption is in the 
language 'Probate of a Will’, Letters of 
Administration. Then in Sec. 19-C of 
the Court-fees Act which gives relief in 
case of several grants the language occurs 
"whenever a grant of Probate or Letters 
of Administration has been or is made 
in respect of whole of the property be- 
longing to an estate, and the full fee 
chargeable under this Act has been or is 
paid thereon.” That language clearly 
shows that in a Probate proceeding Court- 
fees are paid on the grant but not on the 
application. An xmsuccessful propoiinder 
of a Will is not liable to pay Court-fees 
mentioned in Sec, 19-1 of . Court-fees Act 
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13. We, therefore, hold that the order 
moved against Le., Order No. 146 dated 
18th of August, 1969 is an erroncoiis order. 
Tlie source of the error is in order No. 
144 which was passed by the learned Ad- 
dition^ District Judge on 14th of August. 
1969. When that error was brought to 
the notice of the learned Additional Dis- 
trict Judge by the application under Sec- 
tion 151 of the Code of Civil Procedure 
praying for modification of that pre\dou3 
order Ko. 144, the only correct and pro- 
per order that should have been made by 
the learned AddiUonal District Judge is 
that the application imder Section 151 of 
the Code of Civil Procedure should have 
been allowed and the Order No. 144 
should have been modified by accepting 
the contention of the petitioner Pritish 
Kumar Mitra that the Court-fees accord- 
ing to the valuation fixed imder Sec. 19-H 
of the Court-fees Act will be payable at a 
stage if and when an order entitling the 
grant of Probate or Letters of Adminis- 
tration would be made and not at any 
previous stage. Hearing of the proceed- 
ing should continue tUl that stage is 
reached. 

14. We, therefore, direct that order 
No 146 passed by the learned Additional 
District Judge be set aside and the order 
No. 144 dated 14th of Augu^ 1969 stan^ 
modified as indicated above. The pro- 
ceedings for hearing and disposal of the 
application for Letters of Administration 
ivith a copy of the Will annexed should 
go on In accordance with the law and at 
the proper stage the provisions of Sec- 
tions 19-H and 19-1 of the Court-fees Act 
should be complied with. 

15. The Rule is accordingly made ab- 
solute. 

18. There will be no order as to costs 
in this Rule. 

17. Let this order he sent down with- 
out delay. 

18. BAGCni, J.: I agree. 

Order accordingly. 
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S. K. CHAKRAVARTI, J. 

Smt. Fulzoria Dari. Petitioner v. Smt. 
Tarubala Bose. Opp. Party. 

Civil Rules Nos. 772 and 773 of 1965. 
D/- 21-8-1969. 

Civil P. C. (1908), S. 151 •— Frocecdiii]; 
under Calcutta Thika Tenancy Act, 1949 
— Application by tenant for review of 
ejectment order dismissed for default •— 
Tenant filing application under S. 151 for 
setting aside order of dismissal — Held 
though order was appealable, scope of 
appeal was limited and point of absenee 
^AN/E337/69/BSK/W ' 
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could not usually be considered in appeal 
and, therefore, in the circumstances appli- 
cation under S. 151 was competent: 
CivU Rule No. 3828 of 19G7, D/- 11-7- 
1989 (Cal), Foil.; (1964) 68 Cal WN 1064. 
Not foil. (Para 4) 

Cases Referred: Chronological Paras 
(1969) Civil Rule No. 3828 of 1967, 

D/- 11-7-1969 (Cal) 4 

(1964) 68 Cal WN 1064. Sibanl Rani 

Dutta V. Balaichandra Dutta 1. 3 
(1958) Civil Rule No. 1901 of 1957, 

D;- 23-7-1958 (Cal) 2. 4 

Mohini Mohan Mukheriee, for Opp. 
Party. 

ORDER:— The short point that arises 
for determination in these two cases Is as 
to whether an application under Sec. 151 
of the Code of Civil Procedure would lie 
to set aside an order of dismissal of an 
application for review filed by the tenmt 
in a proceeding under the Calcutta Thika 
Tenancy Act. There was an order for 
ejectment passed on terms and thereafter 
the present petitioner filed an application 
for review. That application was set 
down for hearing on the 1st August 
and on that date the parties had ^ 
Haora and though the opposite Party 
was found to be present, the petitioow 
was found to be absent and the learned 
Judge, therefore, dismissed that MlsCi 
case for default Thereafter the P®“- 
tioner filed an application imder S. I'l 
of the Code of Civii Procedure for eettlng 
aside that order of dis^ssaL The learn- 
ed Controller held that there was no sco^ 
for an application under Sec. 151 of the 
Code of Civil Procedure and accordingly 
rejected that application. The pre^t 
Rules were issued in respect of that order. 
On behalf of the opposite party, Mr. JL 
Mukherjee relies on a dedsion of this 
Court as (1964) 68 Cal WN 1064, Sibmi 
Rani Dutta v. Balal Chandra Dutti 
Clearly, if this decision holds the ground, 
the learned Munsil's opinion that there 
was no scope for an application under 
Sec. 151 of the Code of Civil Procedure, 
would stand. 

2. It would however appear that th^ 
Is a contrary dedsion of this Court w 
another Division Bench in Civil Rule No. 
1901 of 1957 (Cal). That matter was,dis- 
posed of on the 23rd July 1958 and there 
an application under Order 21, Rule 90 
was dismissed for default and an appbear 
tion under Sea 151 of the Code of wwJ 
Procedure filed by the judgment-debtor 
was rejected by the learned Subordinate 
Judge on the ground that an appUc^on 
under Sea 151 of the Code of Civil Pr^ 
cedure did not lie. But this Court hela 
that though an appeal did lie agai^ 
such an order still there was scope 
application under Action 151 of the Code 
of Civil Procedure. 
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3. In this case Mr. Mukherjee has fur- 
ther pointed out that every order passed 
by the Thika Tenancy Controller Is ap- 
pealable and accordingly this Impugned 
order in ^s case was appealable and as 
such Section 151 of the Code of Civil Pro- 
cedure would have no application. He 
relies on the decision fl964) 68 Cal WW 
1064. 

4. _ It is clear that there is a conflict of 
decisions between the Division Benches on 
the point in issue. In Civil Rule No. 3828 
of 1967 (Cal) disposed of by me on the 
11th July, 1969, I have preferred to 
follow the unreported decision of this 
Court in Civil Rule No. 1901 of 1957 (Cal). 
To me it appears that the scope of an 
appeal is limited and the point of absence 
cannot be usuaRy considered. But an 
application tmder Sec. 151 of the Code of 
Civil Procedure would enable the Court 
to do that and would lie in the circum- 
stances, and the application should have 
been considered by the learned Controller 
on merits. 

5. The result, therefore, is that both 
these Rules are made absolute. The im- 
pugned order passed by the learned Con- 
troller is set aside and he is directed to 
dispose of the applications on merits. As 
the matter is dragging for long, he should 
dispose of the applications within two 
months from the date of the arrival of 
the records. If the petitioners take no 
steps to adduce evidence on the applica- 
tions under Section 151 of the Code of 
Ci'^ Procedure, the learned Controller 
would have every jurisdiction to dismiss 
that application for default. 

Order accordingly. 


AIR 1970 CALCUTTA 241 (V 57 C 48) 

R. N. DUTT AND A. K. BASU, JJ. 

Punyananda Avadhut, Petitioner v. 
State and others. Opposite Parties. 

Criminal Misc. Case No. 501 of 1960. 
D/- 18-9-1969. 

(A) Criminal P. C. (1898), S. 526 — 
Mistake in heading of application — Ap- 
plication intended to he one under Sec- 
tion 526(l)(e) stated to he by mistake as 
one under S. 526(1) (a) — High Court can 
still pass appropriate order for transfer. 

(Para 3) 

(B) Criminal P. C. (1898), S. 526(3) — 
'Party interested’ — Meaning of — Per- 
son who lodges F.I.R. is 'party interested’ 
in case prosecuted hy State — AIR 1920 
Pat 836 & AIR 1953 All 698, Dissent, from 
— Even assuming that such person is not 
competent to make application under 
Section 526, there is no bar to_ make order 
of transfer if BUgh Court is otherwise 

JM/AN/E640/69/RSK/W 

1970 CaL/16 VI G— 22 


•. State [Prs. 3-5] Cal. 241 

satisfied that facts and circumstances of 
case justify such transfer. 

_ The person who lodges a first informa- 
tion report, is a "party interested” within 
the meaning of S. 526(3) of the Code in a 
case prosecuted by the State. : AIR 1955 
Assam 116 & AIR 1962 All 288, Rel. on.; 
Criminal Misc. Case No. 86 of 1946 (Cal) 
& AIR 1930 Lah 873, Disting.; AIR 3920 
Pat 836 and AIR 1953 All 698, Dissent, 
from. 

The word "party” is not defined in the 
Code. The dictionary meaning is "each, 
of the two or more persons making two' 
sides in legal action”. But then, in sub- 
sec. (3) the word "party” is qualified by 
the word "interested”. The person at 
whose instance the prosecution was start- 
ed is certainly interested in the case and 
the "party interested” should also include 
such a person. 

Even assuming that -such a person is 
not competent to make an application 
under S. 526 of the Code, there is no bar 
to High Court making an order for trans- 
fer if it is otherwise satisfied that the facts 
and circumstances of the case justify such 
a transfer. (Para 4) 

(C) Criminal P. C. (1898), Ss. 526(1), 
270(e) — Groxmds of transfer — Expedi- 
ent for the ends of justice — No Public 
Prosecutor available to conduct prosecu- 
tion before Sessions Judge — Furthermore 
one of accused who was at time of inci- 
dent Local Block Development Officer, 
continuing as Sub-Deputy Collector at 
that place — Though accused had nothing 
to do with Sessions Judge hearing case 
witnesses would be people of locality 
where accused was Block Development 
Officer at relevant time and was still 
officer where trial was to be held — Held 
it would be expedient for ends of justice 
that trial should be held elsewhere though 
that meant inconvenience to accused who 
had already engaged lawyers and paid 
their fees. (Para 5) 

Cases Referred; Chronological Paras 

(1962) AIR 1962 AU 288 (V 49) = 

1962 (1) Cri LJ 703, Bhushan Jain 
V. State • !4 

(1955) AIR 1955 Assam 116 (V 42)=- 
1955 Cri LJ 923, N. C. Bose v. 
Probodh Dutta Gupta S 

(1953) AIR 1953 AU 698 (V 40) = 

1953 Cri LJ 1553, Sri Krishna v. 
Baijnath i 

(1930) AIR 1930 Lah 873 (V. 17) = 

31 Cri LJ 1174, Ram Samp v. 

Mohd. Mehr Dil KUan 4 

(1946) Criminal Misc. Case No. 86 
of 1946 (Cal), Beharilal Mondal v, 
Brindaban Pramanik 4 

(1920) AIR 1920 Pat 836 (V 7) =20 
Cri LJ 648, Jamuna Kanth Jha v, 

Rudra Kmnar Jha 5 
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N. C, Baneriee and Arun Kumar Mu- 
kherjee, for Petitioner; Kishore Mukher- 
jee. for Opposite Parties Nos. 2 to 3^ 
S. N. Baneriee. D.L.R. for State. 

R. N. DUTT, J. On some first Infor- 
mation report lodged by the petitioner, 
the police made an investigation and 
thereafter submitted a charge-sheet 
against the opposite parties Nos. 2 to 33. 
ihere was an enquiry under Chapter 
XVIII of the Code of Criminal Procedure 
and tile said opposite parties were com- 
mitted to the Court of Session at PuniUa 
.under Sections 120-B. 147. 148. 149. 302 
and 436 of the Indian Penal Code. The 
case Is now pending trial before the Ses- 
sions Judge, Punilia. 

2. The petitioner has obtained this 
Rule with a view to get the case trans- 
ferred from the Sessions Court at PuruHa 
to some other Sessions Court for trial. 
The State has entered appearance and 
Mr. Banerjee. the learned Deputy l^gal 
Remembrancer, informs us that the State 
neither supports nor opposes the Rule. 
Mr. Mukherjee appears for the opposite 
parties Nos. 2 to 33 and opposes this 
Rule. 

3. Mr. Mukheiiee at the outset takes 

two preliminary objections. He submits 
that the petitioner makes no aspersion or 
allegation against the Sessions Judge and 
so. there is no scope for transfer of the 
case from his Court under Sea S26(l>(a) 
of the Code. We find that the petitioner’a 
application bears a heading "an appUca- 
tion under Sea 526(lUa) of the Code of 
Criminal Procedura" Mr. Baneriee, who 
appears for the petitioner, conches that 
the application is not really an applica- 
tion under Sea 526(l)Ca) of the Code but 
is an application under Sec. of 

the Code and the heading contains on un- 
fortimate mistake. It is true that there 
is no aspersion or allegation against the 
Sessions Judge. Purulia, before whom the 
case is now pending for trial and so. the 
case does not really fall under CL (a) of 
Section 526(1) of the Code. Since the 
matter is now before iis. we will have to 
consider if it does fall under CL (e) of 
Sea 526(1) of the Code and if it does, we 
do not think that we are Incompetent to 
make an appropriate order for transfer 
only because the beading of the applica- 
tion makes it an application tmder CL (a) 
of Sec. 526 (1) of the Code. This objec- 
tion raised by Mr. Mukherjee does not, 
therefore, lead us to discharge the Buie 
on that ground. 

4. Mr. Mukherjee's other preliminary 
objection is that the petitioner has no 
locta standi lo make an application for 
transfer imder Sea 520 of the Code in 
the instant case. The case Is being con- 
ducted by the State. But the police tMk 
cognizance of the case oft some first In- 
formation report lodged by the petitioner. 
The question for consideration, therefore. 
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arises If the petitioner can be said to be a 
"party interested’’ within the meaning of 
sub-sea (3) of Sea 525 of the Code. Sub* 
sea (3) reads as follows:— 

“A High Court may act either on the 
report of the lower Court, or on the ap- 
plication of a party interested, or on Its 
own ixiitiative." 

Mr. Mukherjee submits that the words 
"party interested” do mean and Include 
only the State and the accused persons) 
the person on whose information the 
police took cognizance is not a "party in- 
terested”, because at the trial he is not 
interested as it is a State prosecutioa It 
is difficult to accept this interpretation w 
the words "party Interested”, The worn 
"party” is not defined in the Code. The 
dictionary meaning is "each of the two 
or more persons making two sides in legal 
action”. But then, in sub-sec. (3) the 
word "party” is qualified by the word 
"interested”. The person at whose in- 
stance the prosecution was started Is 
talnly Interested in the case and the 
"party interested” should also include 
such a person. Mr. Mukherjee refers to 
the tinreported decision of a Dirislon 
Bench of this Court in Criminal Misa 
Case No. 86 of 1946 (Cal). Bihari Lai 
Mondal v. Brindaban Pramanik, 
this Court said that when a prosecotlon » 
founded on a complaint of a Court under 
Sea 476 of the Code of Criminal Pro«^ 
dure, a person moving the court to taka 
the action cannot be coruidered to be > 
•party interested’ within the meaning o» 
sub-sea (3) of Sea 526 of the Code. He 
also refers to the decision of the Lahore 
High Court in Ram Sarup v. Mohammad 
Mehr Dil Khan. 31 Cr LJ 1174'=(AIB 
1930 Lab 873), which also says the same 
thing. But then, these cases are not on 
all fours with the present case. 
the petitioner is not such a person: hut 
he is a person on whose first informat^ 
report the instant prosecution was start- 
ed and so, those decisions are not attract* 
ed to the facts of this case. Mr. Mukher- 
jee thereafter refers to the derision pi 
the Patna High Coint in Jamuna Kanm 
Jha V. Rudra Kumar Jha, 20 Cr LJ 648 
(AIR 1920 Pat 886) and the decision o* 
the Allahabad Hi^ Court in Sri KrishM 
V. Baijnath. AIR 1953 All 698. and sub- 
mits that both the Patna and the Allaha- 
bad High Courts have held that a persco, 
who lodges the first information 
Is not a "party interested” within i 

meaning ofBea 526(3) of the Code. NOW 
only these cases but there are some other 
cases of some other High Courts also 
which have taken this view. But th^ 
the contrary view has been taken In 
o\is other cases by the different ^ High 
Courts. We will refer to the derision oX 
tiie Assam High Court, in N. C. Bose v* 
Probodh Dutta Gupta, AIR 1955 AssOT 
U6, where the Assam High Court nhi 
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considered not only the cases referred to 
by Mr. Muldierjee but various other cases 
and finally came to the conclusion that a 
person on whose information a prosecu- 
tion is started is a "party interested” 
within the meaning of Sec. 526(3) of tho 
Code. The Allahabad High Court in a 
Division Bench decision in 1962 has also 
found this. This we find in the decision 
in Jag Bhushan Jain v. State, AIR 1962 
All 288. The question whether a person, 
who lodges a first information report. Is 
a "party interested” within the meaning 
of Section 526(3) of the Code in a case 
prosecuted by the State was referred to a 
Division Bench and the Division Bench 
on a consideration of all the relevant ded- 
sions on this point came to the conclusion 
that such a person is a "party Interested”. 
With respect we agree with the reason- 
ings and the findings of the Assam and 
the Allahabad cases reported in the afore- 
said decisions. Furthermore, this point 
is more or less academic in this case be- 
cause, as we have quoted sub-sec. (3) of 
Section 526 of the Code, it will be clear 
that the High Court can make an order 
for transfer even on its own initiative. 
Even if it be held that the petitioner is 
not a "party interested” within the mean- 
ing of Sec. 526(3) of the Code, now that 
the matter is before us and if we thinlc 
that this is a case which should be trans- 
ferred from the district of Purulia, we 
can do that on our own initiative. The 
fact that the matter was brought to our 
notice by the petitioner, will not bar or 
prevent us from exercising that jurisdic- 
tion and so, even if we hold that the peti- 
tioner was not competent to make the 
instant application imder Section 626 _ of 
the Code, there is no bar to our malting 
an order for transfer if we are otherwise 
satisfied that the facts and circumstances 
of the case justify such a transfer. We 
will, therefore, consider the matter on 
merits now. 

5. We find that the enquiry before the 
committing Magistrate at Purulia was 
conducted by the Public Prosecutor of 
Bankura who was appointed by the State 
Government to conduct this prosecution 
at Purulia. We find, however, that after 
the commitment was made the Public 
Prosecutor, Banlmra, is no longer avail- 
able for conducting the prosecution 
before the Sessions Judge and Mr. 
Banerjee, the learned Deputy Legal 
Remembrancer, informs us that the 
V State has engaged one Assistant Public 
Prosecutor from Asansol to conduct the 
case before the Sessions Judge, Puruha. 
,It thus appears that no Public Prosecutor 
will l3e avsdlable at Purulia for conduct- 
ing this prosecution. Furthermore, we 
find that one of the accused persons, who 
was the local Block Development Officer 
at the time of the incident and against 
whom serious allegations have been made. 
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is now a Sub-Deputy Collector posted at 
Purulia. Sadar. True, the case is to be 
heard by the Sessions Judge with whom 
the said accused person has nothing to do. 
But the prosecution witnesses will be the 
people of the locality where the accused 
was the Block Development Officer at the 
relevant time and he is still an officer at 
Purulia where the trial is to be held. We 
feel that it would be expedient for the 
ends of justice that the trial should be 
held elsewhere than at Purulia. Mr. 
Mukherjee no doubt teUs us that the ac- 
cused persons will be much prejudiced in 
view of the fact that they have engaged 
their lawyers who have been paid their 
fees. That is certainly of some considera- 
tion. But then, for the other reasons 
which we have said, we feel that even if 
that means some inconvenience to the ac- 
cused persons the trial should be held 
elsewhere. We hold, therefore, that it is 
expedient for the ends of justice that this 
case should be transferred for trial from 
the district of Purulia. 

6. In the result, the Rule is made ab- 
solute. Let the instant sessions case be 
transferred from the district of Purulia to 
the district of Midnapore to be tried by 
the Sessions Judge at Ivfidnapore as ex- 
peditiously as possible. 

7. Let the records be sent down at 
once. 

8. AJAY K. BASU, J. I agree. 

Order accordingly. 


AIR 1970 CALCUTTA 243 (V 57 C 49) 
MASUD, J. 

East India Construction, Co. (P) Ltd., 
Petitioner v. Union of India, Respondent. 

Matter No. 114 of 1969, D/- 15-9-1969. 

Arbitration Act (1940), Ss. 8 (1) (b), 8 (I) 
(a), 9 and 20 — Arbitrator refusing to act 
— Appointment of two arbitrators by 
Generffi Manager of Railway, as contem- 
plated by arbitration agreement — After 
entering upon reference, refusal by one 
to continue as arbitrator — Agreement not 
providing that vacancy should not be filled 
in — Held, S. 8 (1) (b) was attracted and 
not S. 8 (1) (a), 9 or 20 — Court was com- 
petent to appoint arbitrator in vacancy 
caused and not General Manager. 

The arbitration clause provided that for 
the purpose of appointing two Arbitrators, 
the Railway will send a panel of more 
than three names of officers of the ap- 
propriate status to the Contractor who 
will be asked to suggest a panel of three 
names out of the list so sent by the Rail- 
way. The General Manager \rill appoint 
one Arbitrator out of this panel as Con- 
tractor’s nominee and then appoint a se- 
cond Ar bitrator of equal status as a Rail- 
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way nominee either from the panel or 
from out^e the panel The clause did not 
pro^de that the vacancy caused by refusal 
of one of arbitrators, after entering upon 
the reference, should not be filled In. 

The General Manager appointed two 
arbitrators as contemplated by the clause. 
Sometime after the s^d arbitrators enter- 
ed upon the reference, one of them ex- 
pressed his inability to continue to work 
as arbitrator In the matter. On a ques- 
tion whether the General Manager or the 
Court was competent to appoint arbitrator 
In the vacancy caused. 

Held, Section 8 (1) (bl of the Arbitra- 
tion Act was attracted and the Court was 
competent to appoint the arbitrator in the 
vacancy caused, and not the General 
Manager. As arbitrators were not to be 
appointed by the consent of the parties. 
Section 8 (1) (a) was not attracted. Sec- 
tion 8 (1) fb) did not contemplate cases 
where arbitrators were to be appointed by 
consent of the parties. Even assuming 
that Section 8 (1) (b) did contemplate 8U^ 
cases, the parties In the case might be 
caid to have consented to the appointment 
of two arbitrators. AIR 1965 Cal 183. ReL 
on: AIR 1943 Cal 484 & AIR 1958 Cal 620 
& AIR 1964 All 477 & AIR 1961 Pat 228 
& <18921 I QB 81. Disting, (Para 6) 

Held further that in absence of soedfic 
provision in agreement giving General 
Manager power to fill up vacancy, power 
to appoint arbitrator got exhaust^ once 
It was exercised by the General Manager 
and in such a dtuation Court only was 
competent to appoint arbitrator. 

(Para 7) 

The power of an appointing authority to 
appoint successive arbitrators could not be 
lavrtully exercised unless there was special 
clatise to that effect In the arbitration 
clatue itself. There must be some ed- 
dence to show that the parties had intend- 
ed that, in such a case, the power of the 
appointing authority to appoint a new 
arbitrator was revived and the arbitration 
clause itself was the proper m^um where 
such intention cotild find Its expresaon. 
Further, there were good reasons whv the 
Dower of the appointing authority should 
be exhaiosted, once he had exerted that 
power. If the power was not exhausted, 
a difficult situation might arise; for In- 
stance,_if the Union of India was not satis- 
fied with the conduct of the appointed 
arbitrator, such arbitrator might be trans- 
ferred by the Union of India to enable 
the appointing authority to have a 
fitituted arbitrator on the plea of the first 
arbitrator’s inability to continue as atM- 
trator. AIR 1954 PuoJ 190 & (1892) 1 QB 
81. ReL on: AIR 1925 Sind 12 & AIR 1965 
Cal 183. Ref. (para 7) 

Held further that Sections 9 and 20 were 
not attracted. Section 9 contemplated 
cases where disputes were referred to two 
arbitrators, one to be appointed by each 
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party. Here, arbitrators were to be ap» 
pointed by General Manager and not by 
respective parties. Section 20 also did not 
apply when reference had already corn* 
menecd. AIR 1964 All 108 (FB), Rel. on. 

(Para 4) 

Cases Referred: Chronological Paras 

(1965) AIR 1065 Cal 183 (V 52), 
Surendra Nath Paul v. Union of 
India 2, 6, 7 

(1964) AIR 1904 All 108 (V 51) = 

ILR (1964) 1 All 34 (FB). Mangal 
Prasad v. Lachman Prasad 
(1984) AIR 1964 All 477 (V 51) « 

ILR (1964) 1 All 564. Union of 
India V. Gorakh Mohan Das 
(1961) AIR 1961 Pat 228 (V 48). 

Union of India v. D. P. Singh 
(1958) AIR 1958 Cal 620 (V 45) = 

62 Cal WN 773. Ram Chandra 
R. N. R. R. and C. Mills v. H. O. ^ 
Mills 3. 

(1954) AIR 1954 Puni 190 (V 41) " 

56 Pun LR 187, Shamjimal v. Sefton 
and Co. Ltd. 

(1943) AIR 1943 Cal 484 (V 30) ■ 

47 Cal WN 570, Subal Chandra v, 

Md. Ibrahim 

(1925) AIR 1925 Sind 12 (V 12) - 
76 Ind Cas 261. M/s, A. Ramji . 

Bhal it Co, V. Yusuf All Mi AH 
Antra and Bros. 

(1892) 1 QB B1 » 61 LJQB 237, , 

Wilson and Sons v. Eastern Counties 
Navigation and Transport Co. ”, 8 
M. Barra, lor Petitioner; P. K. Sea 
and Bachawat, for Respondent. 

JUDGMENT:— This application taisa 
an important point of law which, on 
facts of the present case, appears to be a 
matter of firrt Impression. The petitl<mer 
company has made the present appUeatton 
under Section 8 of the Indian ArbitrawH 
Act. 1940 for the appointment of one lir. 
N. S, Tyebjl, retired Chief Engineer, 
Eastern Railway as the Arbitrator in Pla« 
of one of the apijointed arbitrators Mn 
K. Ramanl. The drcumstances 
which this application has been moved may 
be stated as follows: — 

The petitioner entered Into an agree- 
ment on February 2. 1963 ^th the re^ 
pondent for construction of certain railn^y 
quartets at Dhanbad. The said agre^spj 
contains an arbitration clause which u 
CL 63, the relevant provisions of wnicn 
are stated below, 

"Arbitration: (a) Matters in questiom 
dispute or differences to be arbitrated upon 
ahall be referred for decision to:— ^ 

Cl) „ , " 

(ii) Two arlaltrators wbo shall be Gaitj- 
ted Officers of equal status to be 
cd in the manner laid down In CL 3 
for all daims of Rs. 50.000 and above, aiw 
In all claims irrespective of the amount O” 
value of such claims. If the issues Invol^ 
ed are of a complicated nature, the Gen^ 
ral Llanager b© the sole Judge t® 
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decide whether the issues are of a com- 
TMcated nature or not. In the event of 
the two Arbitrators being divided in their 
opinions the matters in dispute will be 
referred to an Umpire to be appointed in 
the_ manner laid down in Cl. 3 (b) for its 
decision. 

(a) 

(b) For the purpose of appointing two 
.^bitrators as referred to in sub-clause (a) 
(ii). The above Railway will send a 
panel of more than three names of offi- 
cers of the appropriate status of diffie- 
rent departments of the Railway to the 
Contractor who will be asked to suggest 
a panel of three names out of the list so 
sent by the Railway. The General 
Manager •will appoint one Arbitrator out 
of this panel as Contractor’s nominee and 
then appoint a second Arbitrator of equal 
status as a Railway nominee either from 
the panel or from outside the panel, 
ensuring 'that one of the Arbitrators not 
nominated is invariably from the Accomits 
Department. Before entering into re- 
ference the two Arbitrators shall nomi- 
nate an Umpire to whom the case will be 
referred in the event of any difference 

between the two Arbitrators 

(e) Subject as aforesaid, the Arbitration 
Act, 1940 and the Rules thereimder and 
any statutory notification thereof shall 
apply to the arbitration proceedings under 
this contract;” 

In accordance ■with the said procedure 
for appointment of two Arbitrators the 
Gener^ Manager appointed Mr. Ramani, 
Officer on Special Duty, South Eartern 
Railway. Garden Reach as 'the Arbitra- 
tor, being the Contractor’s nominee and 
also appointed Mr. K. C. Bose. Deputy 
Finance Adviser, Eastern Railway as 
Arbitrator, being Railway’s nominee and 
■the disputes and differences between the 
parties were referred to 'the said Arbitra- 
tors in terms of the said agreement. The 
said Arbitrators entered upon the refe- 
rence on or about August 5, 1966. On 
August 24, 1968, Mr. Ramani ■wrote a 
letter to the General Manager, Eastern 
Railway informing him his inability to 
continue as Arbitrator in the said matter. 
On March 1969 the Chief Engineer, 
Eastern Railway ■wrote a letter to the 
petitioner company sta'ting 'that the 
General Manager would take steps to 
appoint another Arbitrator m place of 
Mr. Ramani in accordance ■with the pro- 
cedure mentioned in the said Arbitration 
Clause. On March 24, 1969 the petitioner 
■wrote a letter to 'the respondent that, as 
Mr. Ramani had refused to act_ any 
further, 'the company gave the Railway 
their notice to concur in the appointment 
of the said Mr. Tyebji in _ place of 
Mr. Ramani. In the said notice, it was 
also stated that if the respondent did not 
concur in the said appointment -within 15 
days from -the date of service the company 
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would apply to Court for necessary orders. 
The respondent did not reply to the said 
letter and the petitioner has moved the 
present application on 25th April, 1969, 

_ 2. It may be stated here that the facts 
m this case are_ not disputed. The short 
point to be decided in this application is 
whether it is la-wful for the General 
Manager to appoint an Arbitrator in place 
of Mr. Ramani in accordance -with the 
procedure mentioned in the Arbitration 
Clause or whether the Court will anpoint 
an Arbitrator in place of Mr. Ramani. Mr. 
M. Hazra, counsel for the petitioner. In 
moving the present application has con- 
tended that this is a fit case for the Court 
under Section _ 8 of the Arbitration Act to 
appoint an arbitrator in the vacancy caused 
by refusal of Mr. Ramani to continue as 
arbitrator. In support of the said conten- 
■tion he has relied upon Shamjimal v. 
Sefton & Co. Ltd., AIR 1954 Punj 190, M/s. 
A. Ramji Bhai & Co. v, Yusuf AJi Md. Ali 
Antra & Bros., AIR 1925 Sind 12 and 
Surendra Nath Paul v. Union of India, 
AIR 1965 Cal 183. 

_ 3. Mr. P. K. Sen in the present applica- 
■tion and also Mr. Bachawat in a similar 
application in the next matter on behalf 
of the respondent. Union of India, have, 
on the contrary, contended that, in the 
facts and circumstances of the present 
case, both under the said arbitration clause 
and also imder the pro-visions of the Indian 
Arbitration Act this application is not 
maintainable and should be dismissed. In 
support of their contention they have dis- 
tinguished the cases cited by Mr. Hazra 
and also relied upon Subal Chandra v. Md. 
Ibrahim, AIR 1943 Cal 484, Union of India 
V. Goraldi Mohan Das, AIR 1964 All 477, 
and also Ram Chandra R. N. R. R. & C, 
MiUs y, H. O. Mills, AIR 1958 Cal 620. 

4. It is now for me to examine the con- 
tentions of the counsel for both parties. 
The cases relied on by the counsel are 
certainly relevant but they mostly refer 
to cases of arbitration where the arbitra- 
tion clause pro-vided the appointment of 
a sole Arbitrator or the appointment of 
joint arbitrators at the initial stage of the 
reference. The facts in the present case, 
as stated above, stand on a different foot- 
ing inasmuch as a new situation has arisen 
after the commencement of reference pro- 
ceedings by two validly appointed arbi- 
trators in terms of the contract. Mr. Hazra 
had made it clear that his client has to 
make ■the present application under Sec- 
■tion 8 of the Arbitra'tion Act as no other 
section in the Act, according to him, is ap- 
plicable. Mr. Sen however, has argued 
that in the present case the application 
should have been made under Section 9 or 
under Section 20 of the Act. In my view. 
Section 9 of the Act contemplates cases 
where disputes are referred 'Ho two arbi- 
trators, one to be appointed by each party”. 
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The arbitration clause. In the present case, 
clearly 'provides that the General ManaEer 
Is authorised to appoint the Railway’s 
nominee and also the petitioner’s nominee. 
Thus this is not a matter where the 
petitioner and the respondent are to ap- 
point their respective arbitrators under 
the arbitration clause. It Is true that the 
arbitration clause provides that the con- 
tractor is to select Its arbitrators from 
a panel of ^ree arbitrators supplied to It 
by the General ManaRer from a panel of 
arbitrators exceedinR three and It la also 
true that the General Manaqer vnll also 
appoint another person as an arbitrator 
from or outside the panel as the respon- 
dent’s nominee. But the fact remains that 
the appointment of the two arbitrators Is 
to be made by the General llanaRer. Thus, 
it is not a case where the petitioner and 
the respondent will appoint their respec- 
tive arbitrators. Similarly. I accept the 
contention of Mr. Hasra that the applica- 
tion is not maintainable under Section 20 
of the Act also. Section 20 does not apply 
to a case where the reference has already 
commenced. AppRcation under Section 20 
Is made at the stage where. In spite of the 
arbitration clause, for some reason or 
other, the party or parties do not proceed 
with the arbitration. Reliance may be 
placed on the Full Bench decision in 
hlaneal Prasad v. Lac hman Prasad. AIR 
1664 AU 103. 

5. In toy view tWs Is a case where ap- 
plication under Section 8 is maintainable. 
Section 8 of the Act reads as follows:-* 

"8. (1) In any of the foUowinc cases— 

fa) where an arbitration acreement pro- 
vides that the reference shall be to one or 
more arbitrators to be appointed by con- 
sent of the parties, and all the parUes do 
not. alter dlBerences have arisen, concur 
In the appointment or appointments: or 

fb) if any appointed arbitrator or umpire 
neglecto or refuses to act, or Is incapable 
of actinR. or dies, and the arbitration 
BRreement does not show that it was In- 
tended that the vacancy ehoxdd not be 
supplied, and the parties or the arbitra- 
tors, as the case may be, do not eupply 
the vacancy; or 

fc) v;here the parties or the arbitrators 
are required to appoint an umpire and do 
not appoint him; 

any party may serve the other parties or 
the arbitrators, as the case may be, with 
a written notice to concur in the appoint- 
ment or appointments or in supplyinR the 
vacancy. 

(2) If the appointment Is not made 
within fifteen clear days after the service 
of the said notice, the Court may. on the 
application of the party who Rave the 
notice and after tdvinR the other parties 
an opportunity of beinR heard, appoint an 
BibitratoT or arbitrators or umpire, as the 
case may be, who shall have like power 
to act la the reference and to mako an 


award as If he or they had been appointed 
by consent of all parties.” 

6. Section. 8 (1) provides that In any 
of the following cases, as set out In (a), (b) 
or (c), any party may serve the other 
party with a written notice to concur in 
the appointment of an arbitrator where a 
vacancy has arisen. If. after such notice, 
the other party does not concur in the ap- 
pointment of the arbitrator mentioned In 
the notice, the party RivinR notice may 
make an application to the Court to a^ 
point an arbitrator. Admittedly, this b 
not a case under Sertion 8 (1) (a) Inasmuch 
as the two arbitrators are not to be ap* 
pointed W consent of the parties. 
Hazra is riRht when he has stated that the 
present case would come under the se- 
cond continRency mentioned In Section 8 
(1) fb). Mr. Sen and Mr. Bachawat M 
behalf of the Union of India have sub- 
mitted that Section 8 fl) fb) also contem- 
plates cases where the arbitrators are to 
be appointed by consent of the parhea 
AccordonR to them, the appointment of 
arbitrators under the arbitration clause m 
this case b not to be made by consent m 
my view, this contention cannot be ac* 
cepted. The two continRendes mentumfO 
In S. 8 fl) fa) and 8 fl) fb) mentioned m 
the said sections have been expressed in 
disjunctive form. Section 8 (1) fa) hw 
specifically mentioned the words, "one or 
more arbitrators to be appointed by con- 
sent of the parties”, whereas Section 8 (U 
fb) does not mention the said woroi 
Obviously where the arbitrators are not 
to be appointed by consent Section 8 (J1 
(b) is attracted and, as such, there u 
nothiiiR unlawful for the petitioner ^ 
serve the respondent with a tvritten 
to concur in the appointment of 
Tayebji as the petitioner’s nominee ^ 
the respondent has not concurred In toe 
said appointment the petitioner has validy 
moved the present application for appomt- 
ment of the arbitrator by Court My 8^ 
tention has been drawn to some of the oD- 
servations of Mr. Paruck where 
have been, expressed that Section 8 fl) w' 
is also referable to cases where the arW- 
tralors are to be appointed under the wm- 
tration clause by consent of the paru®^ 
In my view those observations are no* 
warranted by the words expressed in S«' 
tion 8 fl) fb). Even assuminR that op- 
tion 8 fl) fb) applies to cases where 
joint arbitrators are to be appointed ny 
consent of the parties, there is nothm- 
which debars the Cotirt to aPPohit ^ 
arbitrator under Section 8 fl) fb) of toe 
ArbitraUon Act. vide AIR 1065 Cal 
(sxipra. at para. 17. p, 188). Further. »* 
may also be argued toat the appointro®* 
of the arbitrators In the present case 
been made as a lestilt of consent of toe 
parties themselves, lie parties not cnij 
have entered Into the arbitration agree- 
ment but also have agreed to the 
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cedure to be adopted in the appointment 
of arbitrators. The petitioner and the res- 
pondent have agreed that for appoint- 
ment of arbitrators the General Manager 
■will supply a panel of more than three 
persons to the contractor for the latter’s 
selection and the contractor '^vill select 
three persons from the said panel, out of 
■which the General Manager ■will appoint 
one as the contractor’s nominee. It is also 
agreed that the General Manager ■will ap- 
point another person from ■within or out- 
side the said panel as the respondent’s 
nominee. Thus the parties under the 
Arbitration Clause may be said to have 
consented to the appointment of two arbi- 
trators by following the said procedure, 
■vide AIR 1965 Cal 183 (supra, at para. 11, 

p. 186). 

7. There is another reason ■why the 
petitioner ought to succeed in the present 
application. The parties in the present 
case are petitioner-company and the res- 
pondent Union of India and they have 
agreed to have two arbitrators appointed 
by a third party, a persona designata, 
namely, the General Manager of the Rail- 
ways. The General Manager, for the pur- 
pose of this reference, has already appoint- 
ed the two arbitrators, namely, Mr. K, 
Ramani as the contractor’s nominee and 
Mr. K. C, Bose as the Railway's nominee. 
During the pendency of the reference, a 
vacancy has been caused and the arbitra- 
■tion agreement does not state that the 
vacancy would not be supplied. Nor the 
agreement provides that the parties would 
not supply the vacancy. Admittedly Mr. 
Ramani has neglected or refused to act 
or is being incapable of acting on account 
of alleged pressure of work as set out in 
Mr. Ramani’s letter dated 24th August, 
1968. In the premises, if the vacancy of 
Mr. Ramani has again to be filled up by 
the General Manager, who strictly speak- 
ing, is not a party in dispute, such exercise 
of authority by the General Manager will 
be outside the Arbitration Agreement. If 
parties have empowered a third party to 
appoint two arbitrators imder the Arbi- 
tration clause and the said third party has 
exercised that power by appointing them 
and if. after exercise of such pow^, one 
of the appointed arbitrators fails or 
neglects or is incapable to continue and a 
vacancy is caused, 'the Court alone can 
supply the vacancy unless there Is a 
machinery pro^vided in the Arbitration 
Clause itself to meet such a contingent*, 
■vide Wilson & "Sons v. Eastern Counties 
Na^vigation & Transport Co., (1892) 1 QB 
81 at p. 83. In such a case, the power of 
a third party is exhausted after the ex- 
ercise of his power or authority under the 
agreement. The proper construction of 
Section 8 (1) (b). in my ■view, is that where 
the appointed arbitrator neglects or re- 
fuses to act or is incapable of acting or 
dies and 'there is no machinery in the arbi- 
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tration clause itself pro'viding for such 
contingency, the Court may appoint an 
arbitrator. The Arbitration agreement 
may specifically pro-vide a procedure to 
appoint an arbitrator if a vacancy arises 
after one of the appointed arbitrators ex- 
presses his inability to continue arbitra- 
tion. In the present case the arbitration 
clause does not pro-vide such a contingency 
and. as ^ch. the third party’s jurisdiction 
to appoint another arbitrator in supply- 
ing the vacancy is ousted. Reliance may 
be placed on the observations of Bhandari, 
C. J. in AIR 1954 Punj 190 (Supra) at 
page 192 where the learned Judge in a 
similar situation has made the following 
observations; — 

’’The Director General ha-ving exercised 
the power of nomination vested in him by 
3pi>ointing Mr. Bao exhausted his power 
and had no power to appoint BakshI 
Shibcharan Singh or any other arbitra- 
tor,” 

In this connection very often some learned 
Judges have expressed their -view that if 
the arbitration clause pro'vides the ap- 
pointment of an arbitrator by third party 
with the qualification that such person Is 
authorised to appoint an arbitrator "willing 
to act” then in such a case the power of 
such third party is not exhausted if sub- 
sequently the arbitrator appointed by him 
expresses his unwillingness to act. Re- 
ference may be made to AIR 1925 Sind 12 
and also AIR 1965 Cal 183 (Supra). With 
great respect to the learned Judges it 
seems to me that, logically speaking, the 
addition of the words "-willing to act” 
should not make any substantial difference 
on the legal position. Whenever an ap- 
pointing authority appoints a particular 
person as an arbitrator, it is obvious that 
such appointment is subject to his -willing- 
ness to act. There is no sense in appoint- 
ing a person who is un-willing to act. It 
is true that -willingness to act means -wil- 
lingness to continue to act till the award 
is made. But the main point is that after 
a particular person is appointed an arbi- 
trator who at initial stage has expressed 
his -willingness to act can the appointing 
authority again exercise its power to ap- 
point another arbitrator, if subsequently 
the appointed arbitrator expresses his un- 
■willihgness to act? In my -view, the 
authority to appoint an arbitrator, once 
executed, cannot be executed- again, xm- 
less, of course, the arbitration agreement 
itself provides for such a situation. The 
power of an appointing authority to ap- 
point successive arbitrators cannot be la-w- 
fully exercised unless there is special 
claiise to that effect in the arbitration 
clause itself. There must be some e-vi- 
dence to show that the parties have in- 
tended that, in such a case, the power of 
the appointing authority to appoint a new 
arbitrator is revived and the arbitration 
clause itseK is the proper medium where 
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such intention could find its ezpresdon. 
Further, there are good reasons why the 
power of the appointing authority should 
be exhausted, once he has exercised that 
power. If the power is not exhausted, a 
difficult situation might arise; for instance, 
if the Union of India is not eatisfied with 
the conduct of the appointed arbitrator, 
such arbitrator might be transferred by 
the Union of India to enable the appoint- 
ing authority to have a substituted arbi- 
trator on the plea of the first arbi- 
trator’s inability to continue as arbitrator. 
Even assuming that the additional quali- 
fication "willing to act" rn^es a difference, 
in the instant case before me, there Is no 
such additional qualification In the arbi- 
tration clause and, as such, the power ol 
the General Manager to appoint another 
arbitrator as the contractor’s nominee has 
already been exhausted 


8. Before I conclude, reference may be 
made to some of the decisions on whldi 
the coimsel for the petitioners and the 
respondent have relied. As stated earlier, 
the facts in those dedsions are all distin- 
guishable from the facts of the present 
case. In AIR 1943 Cal 484 the 
arbitration clause provided for refer- 
ence of disputes to a single arU- 
trator in case if the parties agreed upon 
one, and otherwise to two arbitrators one 
to be appointed by each party to the dif- 
ferences. But in that case there were 
three parties to the differences and, as 
such, the arbitration clause became un- 
workable. Daa, J. rightly came to the con- 
clusion that an application under Section 8 
of the Arbitration Act was not maintain- 
able in such a case. The learned Judges In 
the Bench deddon of the Calcutta TTtph 
Ctourt in AIR 1958 Cal 620 (supra) and 
also the Full Bench decision In AIR 1964 
^ 477. have held that Section 8 of the 
^bitration Act has no application where 
the arbitration clause provides that two 
arbitrators, one to be nominated by each 
of the two parties, were to be appointed 
inasmuch as such Joint appointment Is not 
a case of appointment by consent of the 
p^es. It may be stated here that in both 
these cases the question of an appointment 
of an arbitrator arose before the com- 
mencement of the reference. Similarlv 
the deddon In Union of In^ v D P 
Singh, AIR 1961 Pat 228 relates to a ^ 
of the appointment of an arbitrator under 
Section 8 (1) (a) of the Act. In that case 
the arbitration dause contemplates a re- 
ference of the disputes to the sole arbi- 
tration- of an officer nominated by the 
General Manager, Railways. The learned 
Judge has come to the condusion that as 
the parties had agreed to have the nominee 
of the General Manager as the sole arbi- 
trator the appointment of such arbitrator 
was deemed to have been made by consort 
of the parties under Section 8 (1) (a) of 
the Act. Or, in other words, the word 


"consent" in Section 8 fH fa] of the Act 
was construed to indude Implied consent 
also. The decision in (1892) 1 QB 81 
(Supra) refers to the pzi^pal question 
there whether the conduct of an arbitra- 
tor who h^ gone abroad Is to be constru- 
ed as refusal to act as an arbitrator. In 
the said decision, however, the learned 
Judges have held that unless there Is a 
macMnegy in the arbitration clause Itself 
to supply the vacancy in a case where the 
appointed arbitrator refuses to act, the 
Court has the Jurisdiction to appoint a 
new arbitrator in such a contingency. The 
arbitration clause in the said case speci- 
fically says that "the differences should be 
referred to Mr. Martineau, or failing him. 
a person to be nominated by the President 
of the Institution of Civil Engineers." On 
the construction of the said arbitration 
dause, the learned Judges came to the 
condiislon that the arbitration dause there 
dearly provided that In the event of 
failure of hlr. Martineau to act, a nomine 
of the President of the Institute of CiwI 
Engineers would be the arbitrator and. as 
such. It was held that the Court had no 
Jurisdiction to appoint an arbitrator. 

9. For the reasons stated above the 
contention of ilr. Hazra should be ac- 
cepted. The parties have not made eny 
submission on the question whether Ur. 
N. S. Tayabji, retired Chief Eiudne^ 
Eastern Railway, sbotild be appointed by 
the Court as the arbitrator in 
Mr. Ramani as set out in paragraph 'A 
of the petition. No comment --has been 
made on the proposal to appoint 
Tayabji nor any allegation has been made 
against him. In the premises, there will 
be order In terms of prayer "A", It may 
be added here that no argument has bem 
made on the question whether Mr. TavaDjl 
should be appointed as the sole arbitrate 
Under Section 8 of the Arbitration 
As the present application Involves sul^ 
stantial point of law I irect that each 
party will bear its own costs. 

Order accordingly- 


'AIR 1970 CALCUTTA 248 (V 57 C 50) 
N. a TALUKDAB, J. 

Sukamal KantI Ghosh,- Petitioner ^v- 
Sboulmarl Ashram and another, (Opposite 
Parties. 

Criminal Eevn. Case No. 40 of 1968, VI- 
29-8-1969. 

(A) Criminal P. C. (1898). S. 198 — 
"Person aggrieved by such offence” — m- 
^tution of proceedings under S. 500 , 
Penal Code on complaint alleging defan^ 
tion of Ashram — Complaint filed by 
jneanber of Ashram — • Complainant no* 
being a "person aggrieved” cogniz^ce 
taken under S. 198 is improper and vitiates 
proceedings. AIR 1970 Cal 210. EcL on. 

(Pa ras 3 and j) 

LM/AN/G98/69/GKCM4 
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(B) Penal Code (18G0), Ss. 499-500, 
Expl. 2 — Imputation concerning class or 
collection of individuals — Allegation as 
to defamation of Ashram in complaint 
filed by member of Ashram — Action not 
maintainable as Ashram is an indeter- 
minate body. AIR 1970 Cal 216, Bel. on. 

(Paras 3 and 4) 

(C) Constitution of India, Art. 20 (2) — 

Separate proceedings under S. 500, Penal 
Code over same publication against same 
accused — Maintainability — It is bad and 
improper and may lead on to double 
jeopardy. (Para 5) 

Cases Referred; Chronological P.aras 
(1970) AIR 1970 Cal 216 = Cri. Revn. 

Case No 1244 of 1967, D/- 29-8- 

1969, Dhirendra Nath Sen v. Rajat 

Kanti Bhadra 3 

Ajit Kumar Dutt, Prasun Chandra Ghosh 
and Birendranath Banerjee, for Petitioner; 
Ramendra Kmnar Roy, for Opposite Party 
No. 2. 

• ORDER: — This Rule is coimected with 
the other Rule disposed of by me viz.. Cri- 
minal Revision Case No. 1244 of 1967 and 
is for quashing the proceedings imder Sec- 
tion 500 of the Indian Penal Code, pending 
before Sri A. K. Roy, Magistrate, 1st 
Class, Mathabhanga, Cooch Behar, in case 
No. C. R. 4 of 1966. 

2. The facts leading on to the present 
Rule are short and simple. The com- 
plainant Jnanendra Chandra Banerjee, 
claiming himself to be a member and 
worker of the Shoulmari Ashram, P. S, 
Mathabhanga and also to represent the 
said Ashram, filed a complaint under Sec- 
tion 500, I. P. C. on 4-1-1966 in the Court 
of Sri H. R. Dass, Magistrate, 1^ Class, 
Mathabhanga, Cooch Behar, against the 
two accused, Sookomal Kanti Ghose, 
Editor of a Bengali Daily called the 
"Jugantar” and Dhirendranath Sen, Prin- 
ter and Publisher of the said Daily. The 
impugned publication is an item of news 
served by the P. T. I. and U. _N. I., news 
agencies, and appeared in the issue of the 
above mentioned Daily dated the 7th 
December, 1965 under the sub-heading 
"Shoulmari Sadhu”, the English transla- 
tion whereof is as follows: "The Foreign 
Minister stated that the Sadhu of Sho\il- 
mari who calls himself to be Subhas- 
chandra Bose is not Netaji and the_ Gov- 
ernment has no least doubt about this fact 
that he is not”. The complainant alleged 
that as the offending publication centr- 
ing harmful and defamatory imputations 
concerned the Ashram and therefore, the 
complainant as a member thereof, the said 
complainant, on his own behalf and on 
behalf of the Ashram, was the "person ag- 
grieved” and as such a competent person 
to file the complaint. The learned Magis- 
trate observed that he was not competent 
to take cognizance and directed the file 
to be put up before the learned Sub-Divi- 


sional Magistrate who examined the com- 
plainant on solemn affirmation on 17-3-66 
and summoned the two accused persons 
imder Section 500, I. P. C. The two ac- 
cused thereafter appeared before the 
learned Sub-Divisional Magistrate and 
were released on P. R. Bond and granted 
personal exemption, on being represented 
by their lawyers. An application there- 
after was filed by the complainant prajnng 
for summons to be issued against two 
other accused persons viz., K. S. Ram- 
chandram and Kuldip Nayar and on going 
through the said petition Sri B[. R. Dass, 
Magistrate, 1st C3ass, Mathabhanga, Cooch 
Behar, by his order dated the 27th 
February, 1967 issued summons against the 
said two accused persons also under Sec- 
tion 500, I. P. C. The said proceedings 
under Section 500, I. P. C, were impugned 
and the present Rule was obtained. 

3. Mr. Ajit Kumar Dutt, Advocate 
(with Messrs Prasun Chandra Ghosh and 
Birendranath Banerjee, Advocates) ap- 
pearing on behalf of the accused-peti- 
tioners in support of the Rule made a 
three-fold submission, same as in the con- 
nected Rule, viz., that there has been no 
proper cognizance of the case due to a 
non-conformance to the mandatory pro- 
visions of Section 198 of the Code of Cri- 
minal Procedure inasmuch as the com- 
plainant is not a "Person aggrieved” with- 
in the meaning of that section and the re- 
levant proceedings have been vitiated 
thereby; that even if it be assumed that 
the petition of complaint discloses a 
defamation of the Ashram, thereby touch- 
ing the complainant as a member thereof, 
no action would lie under Section 500, 

I. P. C. as the Ashram is an indeterminate 
body; and that the impugned publication 
is not in any way defamatory and in any 
event, the proceedings are not maintain- 
able in law in the absence of the two news 
agencies which served the news item. 
Besides the three grounds referred to 
above, Mr. Dutt raised two ancillary 
grounds that the institution of the present 
proceedings at the instance of the two 
complainants has been bad in law and 
improper; and that two separate proceed- 
ings over the same subject-matter and for 
the same offence are not maintainable 
against the same accused inasmuch as 
apart from unnecessary harassment, the 
same may lead on to double jeopardy. Mr. 
Ramendra Kumar Roy, Advocate, appear- 
ing on behalf of the complainant-opposite 
party No. 2, adopted the arguments made 
by Mr. Jana in CrL Revn. Case No. 1244 
of 1967 (reported in AIR 1970 Cal 216 and 
submitted inter alia that there has been 
no non-conformarice to the provirions of 
S. 198 of the Code of Criminal Procedure 
inasmuch as the complainant-opporite 
party No. 2, Jnanendra Chandra Baner- 
jee, being a member of the Ashram, is a 
"person aggrieved” because the Head of 
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the Ashram has been lowered In public 
eriunation by the impucned publication; 
that the defamation alleged Is not of an 
indeteminate body but of a particular 
Ashram, the religious Head whereof has 
been defamed, lowering all the members 
of the Ashram In public estimation there- 
by; and that on merits whether the Im- 
pugned publication Is defamatory or not, 
is a question of fact and as such Is pre- 
mature at this stage. 

4. Having heard the learned Advocates 
appearing on behalf of the respective 
pijties and on going through the legal 
materials on the record. I find that there 
is much force behind the first two conten- 
tions of Hr. Dutt, reasons wherefor have 
already been given in details in the ludg- 
ment of the connected Rule and as eu^ 
the present proceedings should be quash- 
ed. I hold however, that the third ground, 
being based ultimately on facts, is pre- 
mature at this stage, 

5. I will now deal with the two ancil- 
lary grounds raised by Mr. Dutt The 
hrst one relating to the Institution of the 
proceedings, on a Joint complaint by two 
complainants. Is more technical than real 
and has not vitiated the resultant proceed- 
ings. The accused persons have not been 
preludiced thereby. As to the maintain- 
ability of two separate proceedings over 
the same publication against the same ac- 
cused persons and over the same offence, 
it is bad and improper and may lead on 
to double Jeopardy under Art 20 (2) of 
the Constitution of India, This conten- 
tion of Mr. Dutt therefore, also succeeds. 

6. In the result I make the Rule ab- 
solute: and I quash the proceedings under 
Section 500, I. P. C. pending In the Court 
of Sri A, K. Roy, Magistrate, Ist Class. 
Mathabhanga. Cooch Debar, in case No. 
C. R. 4 of 1966. 

Rule made absolute. 


'Am 1970 CALCUTTA 250 fV 57 C 51) 
D. BASU, J. 

Kamal Mukharji. Petitioner v. Union of 
India and others. Respondents, 

Civil Rule No. 277 (\V) of 1967, D/- 
S0-9-19C9. 

(A) Constitution of India, Arts. 14, 16(1) 
— Posts of Upper Division Assistant and 
Junior Stenographer having same pay — 
Posts, in practice, classed together for fur- 
ther promotions — Non-statutory Hules 
subsequently framed making diflerentia- 
tion between those posts for purpose of 
promotion — • Retrospective appticatioit of 
the Rules to employee appointed before 
the Rules arc promulgated will be in eon- 
» ttavea tioa of Arts. 14 and 16 (1). 

I 1AI/AN/G339/69/MLD/M 


Once recruits from different sources are 
Integrated into one class, no discrimina- 
tion can thereafter be made In favour of 
recruits from one source as agmnst the 
other in the matter of promotion or other 
conations of serdority, AIR 1967 SC 1889, 
Bet on. (Para 13] 

Where the posts of Upper Di\dsion As- 
ristant and Junior Stenographer, hartng 
same pay. are classed together. In practice, 
for further promotion and the petitioner. 
Initially apiwinted as typist and later con- 
firmed as l^wer Division Assistant. Is pro- 
moted as Junior Stenographer without 
giving him an opportunity to choose be- 
tween those two lines, then subsequent 
non-statutory rules, making differentia- 
tion between Stenographers and Upper 
Division Assistants for the purpose of pro- 
motions. cannot be applied retrospectively 
to the petitioner who has been appointed 
before the rules are promulgated. Re- 
trospective application of the Rules will 
be a contravention of Arts. 14 and 16 (1). 
In view of the fact that there Is nothing 
in the Rules to show that they shall have 
retrospective effect, to affect the petitiooer 
by application of those Rules will both be 
ultra vires and uocoD^tutionaL 

(Paras 14, 15 

(D) CoBstifulIon of India. Arts. 226, U 
(1) — Posts of upper Division Assistani 
and Junior Stenographer having same ps] 
classed together, in practice, for furthei 
promotions — Confirmed Jjjvtct Divishn 
Assistant promoted os Junior Stenograpba 

— Suhsequent non-statatory Roles, mak* 
Ing differentialion between posts of Uppm 
Division Assistant and Junior Stenograpba 
for the purpose of promotion, ertoneoosls 
applied retrospectively to such employw 

— Employee’s only right under Art. 16 (1) 
is to be considered for promotion eqnoUl 
with Upper Division Clerks without beinj 
affected by those Roles Court cannol 
issue direction to promote that employ^ 
unless there is any statutory rule whicl 
mves him right to be promoted. 

(Para 19, 

Cases Referred: Chronological Para: 
(1969) AIR 1969 SC 212 fV 56) 

W. P. No. 31 of 1967. D/. 15-7- 
1968 = 1969 Lab IC 319, Sham , 
Sunder v. Union of India 1* 

(1967) AIR 1967 SC 1689 (V 64) — 

1963- 1 SCR 185. Roshan Lai v. 

Union of India 

(1965) AIR 1965 SC 868 (V 52) -■ 

1964- 7 SCR 471. State of Mysore „ 

V, RL H. Bellary 21 

(1962) AIR 1962 SC 1139 (V 49) - 
1962-44 ITR 532, Kishori v. Union 
of India K 

Azun Prokash ChatterJee. Manoranjan 
Basu. Bhupendra Kumar Das and Prafulla 
Kumar Roy (Jr.), for Petitioner; Prasants 
Kumar Ghosh, lor Respondents. 
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ORDER: — The prayers in this Petition 
are — 

-(a) That the Respondents be restrained 
from si\dnK effect to the non-statutory 
Rules of 1952 (Annexure A to the Peti- 
tion) for recruitment to non-Gaaetted posts 
in the Department of Commercial Intel- 
ligence and Statistics under the Union of 
India (Respondent No. 1) and the order at 
Annexme H, dated July 19, 1957, modify- 
ing the Rule (the reference in the Prayer 
clause of the Petitioner to Annexure G Is 
jyrong): and 

(b) That the Respondents be commend- 
ed to promote the Petitioner to the post of 
Deputy Superintendent in that Depart- 
ment ■with effect from the year 1954. 

2. The petitioner was initially appoint- 
ed a Typist and confirmed as such in 1940. 
Later on, he was allowed to officiate as 
Lower Division Clerk and eventually the 
two posts of Typist and Lower Division 
Clerk were merged and the petitioner was 
confirmed in. the post of Lower Division 
Clerk from June 1, 1948 (para. 2 of the 
affidavit-in-opposition). 

3. The petitioner says that he has ad- 
ditional qualification in Stenography and 
that in view thereof, the petitioner was 
allowed to officiate occasionally as an 
Upper Division Assistant as well as a 
Junior Stenographer, till November, 1951, 
when he was confirmed as Junior Steno- 
grapher. 

4. The Petitioner’s case is that he was 
given no opportunity to choose be^een 
the two lines. Upper Division Assistant 
and Junior Stenographer, in the matter 
of promotion and that he accepted pro- 
motion as Jxmior Stenographer in con- 
sideration of the fact that the pay of the 
two posts was the same and that they 
were classed together, in practice, for 
further promotion and upon the belief 
that liis lien on his permanent post of 
Lower Division Clerk would not be 
terminated by reason of promotion to the 
post of Junior Stenographer. He further 
states that even after his promotion to 
the latter post, he was, during the period 
from December, 1951 to January, _ i9_52, 
allowed to officiate as Upper Division 
Assistant. 

5. The Petitioner complains that_ his 
chances of getting promotion to higher 
posts in the Clerical line have been 
obviated by the promulgation of the 
Rioles at Annexure A, in 1952. The sub- 
stance of these Rules is that — 

\ (i) The post of Stenographer has_ been 

segregated from that of Upper Division 
Clerl^ though both carry the same Pay- 
scale of Rs. 80 to 220. 

(ii) For promotion to the higher post of 
Deputy Superintendent at the scale of 
Rs. 250 to 400, Upper Division Clerks 
shall be eligible, — on the recommenda- 
tion of the Departmental Promotion .Com- 
mittee,— but not Stenographers, 


(iii) Lower Division Clerks are eligible 
for promotion as Upper Division Clerks; 

G. In 1953, the Petitioner was promot- 
ed to officiate as Stenographer and on the 
strength of that appointment, on April 
23,_ 1954, the Petitioner made a represen- 
tation to the Director-General of the 
Department (Respondent No. 3) for being 
considered for promotion to the post of 
Deputy Superintendent, but this represen- 
tation was turned down (Annexure B) on 
the ground that under the Recruitment 
Rules at Annexure A, "Stenographers 
cannot be considered for promotion to the 
post of Deputy Superintendent.” The 
Petitioner eventually appealed to the 
President of India against the decision at 
Annexure B and in reply thereto he was 
informed (Annexure G of October 10, 
1956) that the question of amending the 
Recruitment Rules, so as to ensure that 
Upper Division Clerks and Stenographers 
could be treated at par for promotion to 
the post of Deputy Superintendent was 
already under consideration and that so 
long as the Rules were not so amended, 
the Petitioner’s request for promotion 
could not be entertained. 

7. Eventually, in response to his fur- 
ther representation, the Petitioner was 
informed by the letter at Annexure H, 
dated July 19, 1957 that the Petitioner 
has been assigned a position in the Senior- 
ity List, on the basis of the following 
principles — 

(a) Stenographers should be considered 
for promotion to all posts for which 
Upper Division Assistants are eligible for; 
promotion: 

(b) While so ranking with Upper Dm- 
sion Assistants, the seniority dates of 
Stenographers shall be postponed by one 
year "to make up the difference in the 
minimum educational qualifications be- 
tween the two posts”, 

8. Subsequently, some intermediate 
posts were created between the post of 
Upper Division Assistant and Deputy 
Superintendent and, in 1959, the Peti- 
tioner was given an officiating appoint- 
ment to one such intermediate post, 
namely, that of a Junior Investigator, on 
Jime i, 1959, but even then no retrospec- 
tive effect was given to such promotion, 
and his representation for promotion^ to 
the post of Deputy Superintendent since 
1954 has been turned down finally by the 
letter at Annexure N, dated October 3, 
1966. 

9. The Petitioner challenges the vali- 
dity of the Rules at Annexure A and the 
order at Annexure H, on various groimds. 
The Petition is opposed by an affidavit on 
behalf of aU the Respondents filed by 
Respondent No. 3. 

10. I. The principal ground upon which 
the Petitioner’s case has been fought 
is that the impugned Rules read with 
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Aimexure H are discriminatory Inasmuch 
os Cl. (b) of the Rules seeks to make a 
discrimination between Stenographers 
and Upper Division Assistants, In the 
matter of Beniority while they, In fact, 
constituted one class. 

11. Imtially of course, the two cate- 
gories constituted separate classes, the 
Petitioner having been recruited as a 
TiTiist (para. 2 of the Petition). But buI>- 
seauently the two catecories were merg- 
ed and the Petitioner was confirmed as a 
Lov/er Division Clerk (para. 2 of the Affi- 
davit-in-opposition). It is also admitted 
in the counter-affidavit that until the pro- 
mulgation of the new Rules in 1952, ‘'the 
two posts” of Junior Stenographer and 
Upper Division Assistant "were borne on 
the same cadre”, Annexure H also 
places the two categories together for the 
purpose of promotion, but a differentia- 
tion has been made by Aimexure H in 
the matter of seniority on the ground 
that there is a difference in the "ndnimal 
educational Qualifications between the 
two posts". The impugned Rules do. in 
fact, prescribe, that while a Matriculate 
may be appointed a Stenographer, and 
Upper Di^dslon Asstt must possess a 
Univ'irdty degree. 

12 8o far as the prospective applica- 
tion of the impugned Rules of Recruit- 
ment are concerned, there is little to 
challenge (nor is the Petitioner interested 
to do that) since It has been laid dovm by 
the Supreme Court that neither Art 14 
nor Art 16 debars the State from divid- 
ing employees doing the same kind of 
work into different classes according to 
superior and inferior aixalifications: Kishori 
V. Union of India, AIR 1962 SC 1139, and 
that when this done, there Is no discrimi- 
nation if In the matter of promotion or 
seniority as between two classes so form- 
ed, preference is shown to those having 
euperior qualifications — Sham Sunder v. 
Union, of India. W.P. No. 31 of 1967, D/- 
15-7-1968=(AIR 1969 SC 212), 

13. But the question becomes different 
where retrospective application Is sought 
to be made of the Riiles in making euA 
discrimination as between those who 
were xecruited prior to 1952, at a time 
when the two categories of Twists and 
Clerks formed the same cadre’, and in 
making Inter-class appointments from 
one post to another, no distinction was 
made on the ground of difference in quali- 
fication. It has been dearly laid down 
in Roshan Lai v. Union of India, AIR 
1967 SC 1889 at p. 1893 that once recruits 
frean different sources are integrated Into 
one class, no discrimination can there- 
after be made in favour of recruits from 
one source as 'against the other in the 
matter of promotion or other conditions 
of semority. 

14. In the Instant case, it is admitted 
in the pleading of the Respondents that 


V, Union of India (D, Basu J.J ' A.I.&. 

even though persons had been recruited 
as Typists and Clerks separately, the per- 
smnel of the two categories were treated 
as on the same cadre and the posts on 
the two lines were interchangeable. Thus, 
when the Petitioner who had been Ini- 
tially appointed as a Typist was later 
confirmed as a Lower DMsion Assistant, 
the Respondents did not tell him that he 
would have lower prospects owing to 
having inferior qualifications. This Is 
patent on reading paragraphs 1-2 of 
the Petition with corresponding para- 
graphs of the counter affidavit. If so, 
now to make a differentiation between 
the Stenographers and the Upper Divi- 
sion Assistants on the ground of qualifi- 
cations with retrospertlve application to 
those who had been appointed before the 
impugned Rules of 1952 were promulgat- 
ed, would be a contravention of Arts. 14 
end 16(1). 

15. It may be mentioned, further, that 
the Rules, reproduced at PP. 17-18 of the 
Petition, do not say that they shall have 
retrospective effect. To affect the Peti- 
tioner by an application of the Impugned 
Rules would both be ultra vires and un- 
constitutional. 

1C. II. The substantive plea of the 
Respondents, however, is that the Peti- 
tioner is estopped from claiming any 
benefits by way of promotion on the 
Clerical line inasmuch os the Petitioner 
voluntarily accepted confiimatlon as a 
Junior Stenographer on November L 
1951. while a Clerk senior to him could 
not get a chance of confirmation as Upp« 
Divlrion Clerk Prior to EJardi 1, 1953 
(para, 3), But the Petitioner may rightly 
say that he got a chance on the Steno- 
grapher’s line because he possessed the 
technical qualification of a Stenographer 
which an Upper Division Clerk, as such 
did not possess. 

17. Any sort of estoppel or waiver 
might operate to the prejudice of the 
Petitioner only if he had been told that 
by accepting confirmation as a Stenogra- 
pher. he would lose all further chance on 
the Clerical line. In fact, according to 
the Respondents themselves (para. 3 of 
the counter-affidavit), no question of Jdv- 
Ing any such option to the Petitioner at 
that time arose becaiise "they were not 
regarded to be outside cadre”. 

This plea must, accordingly, be re- 
jected. 

18. m. Another point taken In para. 
15 p£ the counter-aGid,iVit is that the 
Petitioner cannot be given the benefit of 
his present post as Investigator with 
effect from any earlier date than June 
1, 1959 because even though he was con- 
ridered by the Departmental Promotion 
Committee in 1055 he was not found fit 
prior to 1959. If that be so. the claim 
made in para, 23 of the petition cannot 
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be entertained, but that is no reason why 
the discriminatory application of the im- 
pugned Rules, read with Annexure H to 
reduce the seniority of the Petitioner by 
one year in the matter of promotion in 
the Clerical line should not be struck 
down. 

19. The Petitioner has, of course, 
claimed that the Court should issue a 
direction upon the Respondents to pro- 
mote the Petitioner as a Deputy Superin- 
tendent with effect from 1954. No such 
direction can be given unless the Peti- 
tioner succeeds in showing that there is 
some statutory rule wliich gives him a 
right to be promoted. His only right, 
imder Art. 16(1), is to be considered for 
promotion, equally with the Upper Divi- 
sion Clerks, without being affected by the 
handicap in the matter of seniority in 
the combined list, which is being intro- 
duced by the impugned Rules. 

20. It is not the business of this Court 
to fix the exact post due to him either. 
That would be done administratively by 
the Respondents, in compliance wnth the 
direction issued by the Court relating to 
the impugned Rules. 

21. I must say, in this context that the 
alternative claim made by the Petitioner 
for application of the 'next below rule' 
or the decision in State of Mysore v. Bel- 
lary, AIR 1965 SC 868 has no application 
here because there has been no deputa- 
tion in this case. 

22. In the result, the Rule is made 
absolute in a modified form, as follows, 
and without any order as to costs. Res- 
pondents are restrained from applying 
the impugned Rules of 1952 to the pre- 
judice of the Petitioner and are directed 
to consider him for promotion to posts 
superior to Upper Division Assistants, 
taking him at par with Upper _ Division 
Assistants, in the matter of semority, — 
regardless of the discrimination sought 
to be made by Cl. (2) of the letter at 
Annexure H, dated Jidy 19, 1957. 

Rule made absolute. 


AIR 1970 CALCUTTA 253 (V 57 C 52) 
K. L. ROY, J. 

Manmal Bhutoria, Petitioner v. State of 
West Bengal and others. Respondents. 

Matter No. 669 of 1967, D/- 15-9-1969. 

Prevention of Corruption Act (1947), 
S. 5(2) — Bengal Criminal Law Amend- 
ment (Special Courts) Act (21 of 1949), 
S. 4(1) and Cl. 7 of the Schedule — Mili- 
tary Officer charged with an offence under 
S. 5(2) of Corruption Act — Notification 
made hy State Government allottmg the 
case to Special Court under Act (21 of 
1949) — Accus ed ceasing to he public 
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officer at the time of issue of notification 
— Offence being one prescribed under 
Cl. 7 of Schedule to the Special Courts 
Act case can he tried only by special 
Court and not by ordinary Criminal 
Court by virtue of S. 4(1) (Para 3) 

Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1395 (V 48) = 

(1961) 2 SCJ 649 = 1961 (2) Cii LJ 
571, Keshablal Mohanlal Shah v. 

State of Bombay g 

(1958) AIR 1958 SC 107 (V 45) = 

1958 SCR 1037 = 1958 Cri LJ 254, 
Venkataraman v. State 2 

Bose, for Respondent. 

ORDER: This application raises an inte- 
resting point which, I am informed, is of 
the first impression. The petitioner, one 
Manmal Bhutoria, along with one C. R. 
Bhattacharjee, who was a Major in the 
Indian Army and who was invalidated 
from the Military Service with effect from 
the 14th February, 1966, were charged 
with an offence under S. 5(2) of the Pre- 
vention of Corruption Act 1947, (herein- 
after referred to as the Prevention Act) 
and by a notification in the Calcutta 
Gazettee dated the 15th June, 1967 the 
State Government allotted the case of the 
State V. (1) Ex-major Chittaranjan 
Bhattacharjee and (2) Manmal Bhutoria 
to the Calcutta Fourth Additional Special 
Court on a report submitted by the 
Deputy Superintendent of Police Central 
Bureau of Investigation, Special Division, 
Calcutta dated the 27th May, 1967. In 
the said report it was alleged that ex- 
Major Bhattacharjee, in collusion and 
conspiracy with the petitioner Manmal 
Bhutoria, had accepted certain tenders 
from a fictitious nominee of the petitioner 
for supply of certain articles to the mili- 
tary authorities at prices exceeding the 
prices quoted by other tenders and there- 
by causing loss to the military authori- 
ties. It was further alleged that by 
these acts the two accused had committed 
the offence of con^iracy of crinunal mis- 
conduct by a public servant by dishonest- 
ly abusing his position as a public servant 
for obtaining undue pecuniary advantage 
under S. 5(2) of the Prevention Act. hi 
this petition the jurisdiction of the State 
Government to make the aforesaid allot- 
ment of the case of the petitioner to the 
Special Court is challenged inter alia on 
the ground that as on the date of the 
allotment Sri Bhattacharjee had ceased 
to be a public servant the offence was not 
one cognizable by the Special Courts and 
that the proceedings are bad as no sanc- 
tion imder S. 6 of the Prevention Act Was 
obtained. Before I proceed to consider the 
submissions made by learned counsel in 
this case it would be necessary to set out 
certain material provisions of the two 
Statutes which need consideration in this 
case. Under the West Bengal Criminal 
Law Amendment (Special Courts) Ad^ 
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1949, (hereinafter referred to as the Spe- 
cial Courts Act) the State Government 
■was authorised to constitute Sperial 
Courts having jurisdiction throughout the 
whole of the State of West Bengal to try 
certain offences specified in the Act. 
S. 4(1) of the above Act is the material 
section and is as follows: — 

"4(1). Nori'/ithstandinc anything con- 
tained in the Code of Criminal Procedure 
1898 or in any other law, the offence 
specified in the Schedule shall be triable 
by Spedal Coxirts only; 

Provided that when trying any case, 
a Special Coiirt may also try any offence 
other than an offence specified in the 
Schedule, with which the accused may 
under the Code of Criminal Procedure be 
charged at the same trial" 

The schedule above referred to spedfled 
the offences triable by such Special Courts 
and Cl. 7 thereof indudes an offence 
punishable under S. 5 of the Prevention 
Act, 1947. 

2. The material provisions of the Pre- 
vention Act are: (1) S. 4 which raises the 
presumption that where a public servant 
accepts gratification other than legal re- 
muneration he is guilty of a corrupt prac- 
tice; (2) S. 5 which defines criminal nffs- 
conduct in discharge of official duty. 
Under sub-sec. (1) of the latter Section a 
public servant is said to commit the 
offence of criminal misconduct in the dis- 
charge of bis duty— 



(C) ... 

(d) If he. ^ corrupt or Illegal means 
or by otherwise abusing his ■position as a 
public servant, obtains for himsejf or 
for any other person any valuable thing 
or pecuniary advantage. 

Sub-sea (2) of that Section provides that 
any public servant who commits criminal 
misconduct in the discharge of his duly 
shall be punishable with imprisonment 
for a term which shall not be less than 
one year but which may extend to seven 
years and shall also be liable to a fine 
while S. 6 provides that no Court shall 
take cognizance of an offence punishable 
Under S. 161 or S, IM or S. 165 of the 
Indian Penal Code or under sub-sec (2) 
of S. 5 of that Act. alleged to have been 
committed by a public servant, except 
with the previous sanction of either the 
Central Government or the State Govern- 
ment or of the authority competent to re- 
move sudi public servant from Ms office. 
Mr. Baneriee submitted that certain spe- 
cial offences have been created by the 
Prevention Act in the case of public ser- 
vants acting in the course of their duty 
as such public servants which have been 
made triable by Spedal Courts apart from 
the ordinary Courts and an accused In 
such a case Is liable to a much heavier 
punishment on conviction than by the 


ordinary Criminal Courts of the land. It 
must, therefore, follow that not only must 
the offence be committed while the accus- 
ed was a public officer but that he tvould 
al^ continue to be such a public officer 
when the proceedings for committal are 
started by the concerned Government 
allotting the matter to a Court for trial. 
If at the time of such allotment It is found 
that the accused has ceased to be a public 
officer then the ordinary criminal proce- 
dure should apply and the case would be 
triable by the ordinary Criminal Courts 
of the country. So far as the tecond 
ground, viz., the want of sanction Is con- 
cerned, both the learned coxmsel agree 
that the two decisions of the Supreme 
Court in Venkatarama’s case, AIR 1958 SC 
107 = 1958 SCR 1037 and Keshablal Mo- 
hanlal Shah’s case, AIR 1961 SC 1395= 
(1961) 2 SCJ 649 have now finally dedded 
that no such previous sanction Is neces- 
sary lor a Co\it to take cognizance of an 
offence committed by a public servant 
while acting or purporting to act in the 
dlschaige of his offidal duty If he had 
ceased to be an officer at the time the com- 
plaint is made or the Police report Is Eub- 
miited to the Court that Is. at the time 
ol taking cognizance of the offence com^* 
mitted. Mr. Banerjee sutoitted that If 
the correct position b that no sanction to 
prosecute is necessary in a case wh®re 
the public officer has ceased to be a public 
officer at the time of the prosecution, the 
Jurisdiction of the Special Courts to tnr 
such a public officer must cease after he 
had also ceased to be a public officer. In 
my opiiiion. there Is a great deal of sub- 
stance in this contention and unless I am 
compelled to hold to the contrary such 
contention should prei^. But, as point- 
ed out by Mr. Bose, the learned counsel 
for the respondents, the matter is condud- 
ed so far as the State of West Bengal Is 
concerned by the language of S. 4(1) of 
the Spedal Courts Act which provides 
that notwithstanding anything contained 
in any other law the offences spedfied in 
the Schedule shall be tried by Spedal 
Courts only. The words are clear and 
unambiguous. If an offence is an offence 
as defined by any of the clauses in the 
Schedule to the Sped^ Courts Act, It 
can only be tried by a Special Court set 
up under that Act Bose referred to 

the observations of the Supreme Court In 
Venkatarama’s case, AIR 1958 SC 107= 
1958 SCR 1037 for his contention that an 
offence under S. 5(2) of the Prevention 
Act continues to be an offence under that 
section even though tiw accused has ceas- 
ed to be a public officer. Referring to the 
Prevention Act the Supreme ^urt ob- 
senred as follows:— 

"*The object of the Act ■was to suppress 
bribery and corruption. Its provisions are 
severe. Certain presumptions of guilt of 
offences committed under Ss. 161, il65-A 
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of the Indian Penal Code v/ero enjoined 
by S, 4 of the Act unless the contrary 
■was proved by the accused. S. 5 of the 
Act created an offence of criminal mis- 
conduct on the part of public servant, an 
offence unknown to any of the provisions 
of the Indian Penal Code dealins with 
bribery and corruption. Sub-sec. (2) 
made such an offence punishable ■with 
imprisonment wliich may extend to a 
term of seven years or ■with fine or with 

both 

These prowsions of the Act indicate that 
it was the intention of the IcKislature to 
treat more severely than heretobefore 
corruption .on the part of the public ser- 
vant and not to condone it in any manner 
whatsoever. If S. 6 had not found a 
place in the Act it is clear that coRni 2 ance 
of an oflence under Ss. IGl, 1G4 or S. 1G5 
of the Indian Penal Code or under S. 5(2) 
of the Act committed by a public ser- 
vant would be taken by a Court even if 
he had ceased to be a public servant. The 
mere fact tha't he had ceased to be a 
public servant after the commission of 
the offence would not absolve him from 
his crime.” 

3. I have to accept the contention of 
Mr. Bose. There can be no doubt that 
an offence prescribed imder Cl. 7 of the 
Schedule to the Special Courts Act. which 
is also defined as an offence by S. 5(2) of 
the Prevention Act. is an offence triable 
under the criminal law no matter whether 
the accused has ceased to be a public ser- 
vant or not. If that is the position then 
even if Sri Bhattacharjee in the present 
case had ceased to be a public officer 
when the impugned notification was made 
by the State Government he was sUll an 
accused in respect of an offence ■under 
S. 5(2) of the Prevention Act and as such 
under the clear ■w'ords of S. 4(1) of the 
Special Courts Act the only Court com- 
petent to try him would be the Special 
Court set up under that Act. _ In this 
view this application must be dismissed. 
The Rule is discharged and all interim 
orders are vacated. There 'will be _ no 
order as to costs. On the oral applica- 
tion of the learned counsel for the peti- 
tioner the operation of ■this order is stay- 
ed for three weeks. 

Rule discharged, 


AIR 1970 CALCUTTA 255 (V 57 C 53) 
A. N. SEN. J., 

Debendra Nath Singha and others, Peti- 
tioners V. D'wi.iendra Nath Singha and 
others, Responden^ts. 

Matter No. 151 of 1967, D/- 25-7-1968. 

Arbitration Act (1940), S. 41(b)— Power 
and jurisdiction of Court to appoint re- 
ceiver or to pass interim injunctiom 


By -virtue of S. 41 (b). the Court has the 
power and jurisdiction to appoint a re- 
ceiver or to make any order of interim 
mjunction or to make orders in respect 
of other matters set out in the Second 
Schedule in appropriate cases for the 
purpose of, and in relation to arbitration 
proceedings: but this power and jurisdic- 
tion of the Court cannot be exercised, if 
the exercise of any such power w^ould 
prejudice any power which might be vest- 
ed in an arbitrator or Umpire for mak- 
ing orders with respect to any of such 
matter. Further, in view of the pro-vi- 
sions contained in Section 41 of the Arbi- 
tration Act, the power and jurisdiction of 
the Court to appoint a receiver or to 
malce any order of interim injunction or 
any order in respect of the matters set 
out in the Second Schedule are now gov- 
erned, controlled and regulated by the 
said section, and apart from the power 
and_ jurisdiction conferred by the said 
section, The Court has no power and juris- 
diction independently of the provisions 
contained in the said Section 41 -to appoint 
a receiver, to make any order of interim 
injunction or any order in respect of the 
other matters set out in the Second 
Schedule, (Para 33) 

"Where the parties in a suit, concerning 
disputes between them -with regard to 
partnership properties and businesses, 
agreed to refer them to arbitration and 
imder one of the terms of settlement the 
arbitrator had been empowered, to give 
necessary interim direction for the pro- 
tection and/or conduct of the joint busi- 
ness, management of the joint properties 
and/or to enhance the monthly payment 
to the parties and subject to that clause 
the partnership business was to be conti- 
nued as it was being done till then: 

Held that it could not be contended 
that the powers which had been conferred 
on the Arbitrator under that clause could 
not be vested in a Arbitrator. If any 
receiver was appointed by the Court, 
pending arbitra'tion proceedings the 
powers vested in the Arbitrator under 
■that clause of the "Terms of Settlement” 
were boimd to be prejudiced; and in that 
event, the Arbitrator would not be In a 
position to exercise the said powers vested 
in him, as the exercise of those powers 
would amount to interference with the 
possession and duties of the receiver ap- 
pointed by Court. In this -view of the 
matter, the Court was not competent to 
appoint any receiver because of the pro- 
■visions contained in S. 41 (b) of the Arbi- 
tration Act and more particularly in the 
proviso therein. AIR 1928 Cal 256, Reh 
on. 

(Question whether the power to appoint 
a receiver or to make any order of in- 
junction can be vested in an arbitrator or 
not, left open). (Para 34) 
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Willesford v. Watson 27 


A, N. Bose, for Petidoners: StandioR 
Counsel, A. C. Llitra, and Subrata Roy 
Choudhary. for Respondents. 


ORDER:— This Is an application for 
the appointment of a Receiver and for 
Injunction. This application has been 
made under the Arbitration Act In the 
matter of an arbitration asreement be- 
tween the parties. 


2. The parties to the dispute are bro- 
thers. some are own brothers and some 
are step brothers. The disputes between 
the brothers are with regard to joint 
family or joint properties or businesses or 
properties and businesses in whlc^ all the 
brothers claim to be eoxmlly interested. 


3. One Dhirendra Nath Sincha who 
was the father of the petitioner and also 
of all the respondents was a Hindu eov- 
emed by the Dayahhana School of Hindu 
Law and he had various properties and 
businesses. The said Dhirendra Nath 
Singha had three wives. His first wife 
Sushlla Bala died without any Issue. 
Dwijendra, Dwipendra. Dikendra and 
Digendra the respondents Nos. 1 to 4 
herein are the eons of the s^d Dhirendra 
Naht Singha by his second wife Smt. 
Bose Bala who is dead. Debendra the 
petitioner, Dishendra and Dlnendra the 
respondents Nos. 5 and 6 are the sons of 
the said Dhirenda Nath Singha by his 
third wife Smt Ninnala Bala who Is alive. 
Dhirendra Nath Singh died in 1941 leav- 
ing a WilL Dwijen the eldest son was 
appointed the executor under the said 
Will provided that so long as Dincn the 
youngest eon of Dhirendra Nath Singha 
did pot complete the age of 25 years, the 
estate woxild remain tmder the control 
and management of Dwljen as enceorfor. 
By the said Will Dhirendra Nath Sinrdia 
had given all his properties to his seven 
sons in equal shares At the time of the 


death of Dhirendra Nath Singha, the 
eldest son Dwijen who was appointed the 
executor was about 23 years old, the 
second son Dwipendra was about 15 years 
old. the third son Dikendra was about 13 
years old. the fourth son Digendra was 
about 12 years old, the fifth son Debendra 
was about 7 years old, the sixth son 
Dishendra was about 6 years old and the 
youagert son Dinendra was of only 3 
years of age. The youngest son Dinen- 
dra has attained the age of 25 years. 
There Is no dispute to the fact and it Is 
common case that the properties have 
now vested in the seven brothers in equal 
shares. 

4. It appears that two several docu- 
ments were executed on the 2nd of March 
1966 by all the brothers and one of the 
said deeds Is a deed of partnership be- 
tween the brothers in respect of the busi- 
ness and the other Is one of Indenmity 
and release, 

5. Disputes and differences have arisen 
between the brothers with regard to the 
properties including the businesses In 
whidi the brothers are all jointly inte- 
rested. Dinendra the youngest brother 
Instituted a suit in this Court on or about 
the 29tb of May 1967 in resp^ of the 
various proper^es claimed to be Joint 
family properties or joint properties or 
proDerties in which the brothers are ^ 
jointly and eouallv interested. In the 
said filed by Dinendra, Dlpendra also 
challenged the validity of the two docu- 
ments dated the 2nd of March 1966 on 
the ground of fraud, collusion and con- 
spiracy. The nature of the disputes be- 
tween the parties and the reliefs that 
have been claimed by Dinendra vdll 
appear more particularly from the plaint 
filed in the suit. In tiie said suit the 
plaintiR Dinendra made an application on 
or about the 30th of June 1967 for the 
apwantment of a Recover, for Injunction 
and for varlotis other reliefs. An appli- 
cation was thereafter made bv Dwijendra, 
Dwipendra and Dikendra in the said s'fit 
for stay of the said suit and the proceed- 
ings thereunder under Section 34 of the 
Arbitration Act. All the brothers agreed 
to refer the disputes in the said suit to 
the arbitration of Mr. B. Das, Barrister- 
at-Law and on or about the 30th of 
August 1967 on order was made by con- 
sent of all the parties to the following 
efiect— 

t. The suit No, 1161 of 1967 (Dinendra 
Nath Singha v. Dwijendra Nath Singha 
and others) Is stayed. 

2. All matters in dispute In the said 
Suit No. 1161 of 1967, including the ques- 
tion of the validity of the PattnersWp 
Deed and the Agreement of Indemnity 
and Release both dated 2nd March 1966 
are hereby referred to the sole arbitra- 
tion of JJx. B. Das. Baxrister-at-Law. 



1970 Debendra Nath v. Dwijendra Nath fA. N. Sen J.) [Prs. 5-10] Cal. 257 


3. The Arbitrator shall determine the 
value of the joint businesses, properties 
^d assets particulars whereof are set out 
in the plaint eitlier by appointing an 
Engineer, Valuer, Accountant and other 
experts or any such other manner as he 
may tliink best at such remuneration at 
his sole discretion. 

4. The parties shall be entitled to with- 
draw and/or be paid a sum of Rs. 5,000/- 
per month on or before the 7th day of 
each month commencing from September, 
1967 out of the funds of the joint busi- 
ness and properties imtil the final Award 
is made. 

5. The Arbitrator is empowered to give 
necessary interim direction for the pro- 
tection and/or conduct of the joint busi- 
ness, management of the joint properties 
and/or enhance the montWy payment as 
mentioned in preceding clause if the 
fimds permit and his decision shall be 
final. 

6. Subject to clause 5 above the part- 
nership ljusiness vdll be continued ^s it 
is being done now. 

7. The petitioners and the respondent 
No. 2 shall out of the joint businesses and 
funds forthmth pay wthin seven days 
from the day hereof through the Arbitra- 
tor Rs. 5,000/- to each of the respondents 
Nos. 1 and 3 (Dinen and Debcn), through 
their respective Solicitors M/s. J. N. Mitra 
& Co. and Mr. J. LGtra, 

8. All monies payable under the clauses 
aforesaid shall be adjusted against the 
shares of the respective parties. 

9. The Arbitrator shall have power to 
direct and allot a motor car to each of the 
parties for his use until the final Award. 

10. The Arbitrator shall be paid a con- 
solidated sum of Rs. 15,000 by way of 
his remuneration to be paid by the parties 
out of the joint estate. 

11. The Arbitrator is to file his final 
Award mthin six months. 

12. All costs, charges and expenses of 
the parties of and incidental to the said 
suit and of this application and the arbi- 
tration proceedings including all confer- 
ences, consultations with counsel and/or 
clients and all correspondences as between 
attorney and client and the remuneration 
of Engineer, Valuer, and Accountant or 
other experts as mentioned in clause 3 
hereof would come out of the joint estate 
in proportion to the shares of the respec- 
tive parties and costs to be assessed by 
the Arbitrator. 

6. Pursuant to the said order and on 
the basis of the said agreement between 
the parties Mr. B. Das, Barrister-at-Law 
duly entered on the said reference 
and the said Arbitrator has already 
held three meetings and had been 
proceeding with the arbitration. The 
period of six months fixed by the said 
order on the basis of the said agreement 
1970 CaL/17 VI G— 23 


for making and filing the Award by the 
^bitrator has expired. Before the time 
had ejmired an application was made on 
behalf of Dwijendra, Dwipendra, Dishen- 
^a and Digendra for an order extending 
the tme to the Arbitrator to make and 
me his Award. _ During the pendency of 
the said application, Dinendra the young- 
est brother and the plaintiff in the suit, 
made an application for leave to revoke 
me authority of the Arbitrator Mr. B, 
Das, for his removal or discharge, for 
revocation or cancellation or supersession 
of the reference to arbitration and the 
arbitration proceeding and for proceed- 
ing with the suit in Court. 

7. During the pendency of the said 
proceedings this apphcation has been 
made by Debendra. 

8. The application ior extension o£ 
time to the Arbitrator to make and file 
his award and the application for leave 
to revoke his authoriiy and for super- 
session of the arbitration proceeding and 
for proceeding with the suit in Court were 
heard together. On the said applications 
I have made an order extending the time 
of the Arbitrator to make his Award and 
I have rejected Dinen’s application for 
leave to revoke the authority of the Arbi- 
trator and for supersession of the arbi- 
tration proceeding for reasons recorded 
in my judgment. 

9. It may be noted that in this un- 
fortunate dispute between the brothers 
Dinen and Deben are on one side and the 
other brothers including Dishendra who 
is one of the own brothers of Deben and 
Dinen are on the other side. 

10. Mr. A N. Bose, learned counsel 
appearing in support of this application 
on behalf of Deben has submitted that in 
the instant case there is no dispute as to 
the fact that Deben and Dinen have each 
l/7th share in the properties and the busi- 
nesses, whether the said properties and 
businesses are joint family properties or 
partnership properties, Mr. Bose contends 
that as Deben and Dinen both have an 
adimtted share in the properties, they are 
entitled to be in possession and to remain 
in Possession, enjoyment and manage- 
ment of the properties. Mr. Bose argues 
that Deben and Dinen have been ousted 
from the said properties and are being 
denied the benefits of the said properties 
which are all under the control and 
management of Dwijen and liis group, 
Mr. Bose points out that serious allega- 
tions have been made by Deben and 
Dinen against Dwijen and the other bro- 
thers of Dwijen. He states that grave 
allegations of fraud, collusion, conspiracy, 
misappropriation and dishonest dealings 
on tte part of Dwijen and his brothers 
with regard to the said properties have 
been made and Deben and Dinen have 
lost complete confidence in Dwijen and 
his brothers. He has argued that there 
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are enough materials on record to sub- 
stantiate the allegations made against 
Dwijen and his brothers and to iustify 
the lack ot confidence on the part oI 
Deben and Dinen in Dvrfjen and lus other 
brothers. He has contended that with 
the joint funds and assets Dwijen and Ws 
brothers have been carrying on various 
other businesses and have been making 
secret profits for themselves to the exclu- 
sion of Deben and Dinen. Mr. Boso has 
argued that Deben has (fiven particulars 
of these bcnami businesses which are 
being carried on by Dwijen and his group 
and some of the documents which have 
been annexed to the petition justify this 
contention of Deben and Dinen. He argues 
that the account with the Bank of India 
limited wath its Bowbazar branch is only 
in the name of Dwiien, although admit- 
tedly all the monies lying in the eaid 
account belong to all the brothers jointly 
and he contends that taking advantage 
of that position Dwiien has misapnro- 
priated a sum of Rs. 2 lakhs from the said 
account. He comments on the different 
cases made by Dwijen at different stages 
and points out that Dwiien now admits 
withdrawal of the said amount from the 
said account and makes a case that the 
said sum was Invested in the joint busi- 
nesses from time to time. He has argued 
that various joint funds have been secret- 
ed from time to time and such amounts 
have been kept in fixed deposits In vari- 
ous names and the total amount of such 
deposits comes to over 12 lakhs. He 
argues that duplicate sets of books are 
being maintained and he comments on 
the different versions of Dwijen at cUfte- 
rent stages In course of the various pro- 
ceedings. He points out that though on 
an earlier stage there was a denial by 
Dwijen of maintaining double sets of 
books of accounts. Dwijen is now forced 
to admit the existence of these books 
when they were produced in Court and 
Dwijen is now seeking to explain away 
the said books as supplementary books 
of accounts maintained for the benefit of 
alL He further argues that Dwifen and 
his group had also refused to produce 
various other books In violation of the 
direction of the Arbitrator and had denied 
the existence of such books but the inte- 
rim Receiver who was appointed for the 
purpose of making an inventory of the 
books, vouchers, papers, documents. niac^I- 
ncry and stock-in-trade and assets relat- 
ing to the said busines.s of D. N. Singha 
and Company and Bharat Iron & Steel 
Corporation did take possession of cuch 
books the existence of which had earlier 
been denied by Dwijen and his group and 
did make an inventory thereof. Mr. Bose 
has also arihied that there is enough evi- 
dence to shov? that the poods and mate- 
rials and funds are being diverted and 
secreted - for the benefit of Dwijen and his 


group and Deben and Dinen who are 
completely excluded and ousted from the 
businesses and their management are 
suffering greatly. Mr. Bose refers to 
the photographs annexed to the petition 
and argues that these photographs will 
show how firushed goods are being kept 
and diverted. Mr. Bose contends that 
In view of the aforesaid conduct of 
D^jen and his group they should not be 
allowed to continue to remain In charge 
and control of the properties and the 
businesses and if the properties and the 
businesses continue to be under the con- 
trol and custody of Dwijen and his group, 
the Interest of Deben and Dinen will be 
irreparably prejudiced. Mr. Bose sub- 
mits that Deben and Dinen have justifi- 
ably lost their confidence In Dwijen and 
his group and ore not prepared to leave 
the said properties and the businesses. In 
which Deben and Dinen have admittedly 
!/7th share each, under the control and 
management of Dwiien and his group. It 
is the contention of Mr. Bose that In view 
of the fact that the title of Deben and 
Dinen to the properties Is admitted ana 
It Is also admitted that they have l/7th 
share each In the said properties, the said 
properties should not be allowed to re- 
main under the control and management 
of Dwijen and his group in view of the 
serious allegations made against them. 
Mr. Bose argues that in the facts of the 
instant case, as Deben and Dinen have sn 
admitted share In the properties and they 
have justifiably lost confidence in Dwijen 
and hb group, the Court should not allow 
Dwijen and his group to remain In charge 
and control of the said properties to the 
detriment of the interest of Deben and 
Dinen and the Court should take charge 
of oil the cald properties by appointing a 
Receiver for the preservation of the said 
properties. It is the argument of Mr. 
Bose that anV of these allegations made, 
namely, ouster of Deben and Dinen. mis- 
appropriation, falsification of accounts 
and benami business by Dwijen and hb 
group with joint funds. If established, 
will justify the appointment of a Receiver 
In the instant case which concerns ioint 
properties In which Deben and Dinen 
have an admitted share. Mr. Bose argues 
that all the aforesaid allegations are euffi- 
ciently established for the punwse of 
making out a proper prima facie case at 
this stage to justify the appointment of a 
Receiver over the said properties for the 
preservation of the said properties for 
the benefit of alL 

11. Mr. Bose has next argued that the 
agreement between the parties to refer 
the disputes to arbitration and the refer- 
ence of the disputes to arbitration does 
not preclude the Court from appointing a 
Receiver in an appropriate case. He con- 
tends that the Court alone enjoys the 
TMwer of appointing a Receiver and to 
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inalie ^ appropriate order of Injunction 
and this power is retained by the Court 


even tliough the disputes have been refer- 
red to arbitration. He refers to Sec. 41 
of the Arbitration Act and arRues that the 
Court’s power to appoint a receiver in all 
appropriate cases, whicli has been recog- 
nised even before the said section had 
come into oastence, is now clearly pro- 
vided by the said section. He contends 
that the prowso contained in Section 41 
of the Arbitration Act cannot be said to 
constitute any bar to the appointment of 
a receiver and to the malrinR of any ap- 
propriate order of injunction in the facts 
of tile instant case, as the power to ap- 
point a receiver and to malre any order of 
injunction is not and cannot be any of 
the powers which may be vested in an 
Arbitrator or Umpire. He argues that 
the said pro\'iso contained in Section 41 
Epealcs of and contemplates powers which 
may be vested in an Arbitrator or an 
Umpire; and the power to appoint a 
receiver or to make any order of iniunc- 
tion is a power which cannot be so vested 
in any Arbitrator or Umpire and an Arbi- 
trator or Umpire can never have the 
power to appoint a receiver and make an 
order of injunction. It is his argument 
that a receiver is an ofiicer of the Court 
and derives his authority and power as 
such from Court and any interference 
with the receiver in the matter of pos- 
session or discharge of his duties becomes 
an act of contempt of court and punish- 
able by the Court as such. Similarly, 
be argues that the violation of an order 
of injunction which operates in personam 
amounts to contempt of Court. It is his 
argument that the Arbitrator cannot and 
does not have the power or authority to 
pimish for contempt and is, therefore, not 
in a position to enforce any order ap- 
pointing a receiver or making any order 
of injunction. In support of his conten- 
tion that ■ the Arbitrator does not have 
any power to appoint a receiver or to 
make an order of injunction. Mr. Bose 
has referred to Article 54 at page 23 in 
Halsbury’s Laws of England, (3rd Edi- 
tion), Vol. 2. The said Article may be 
set out; — 

"54. Ancillary relief and variation of 
order to stay. When making any order 
to stay, or. at any time _ thereafter the 
Court may grant any relief which_ would 
not be obtainable from the arbitrator, 
such as the appointment of a receiver, or 
an injunction.” 

12, Mr. Bose has also referred to the 
following passage at page 204 under the 
heading 'Interlocutory and Auxiliary Be- 
lief” from Russell on 'the Law of Ar’oi- 
tration’ (17th Edition); — 

"In addition to its powers to make 
orders relating to merely procedural 
matters the .Court has wide powers _to 
make orders for the pu^ose of preserving 
of 'toe status quo pending arbitration. 


These powers include those of makin g 
orders for the preservation, interim cus- 
tody or sale of any goods, the subject- 
matter of the reference, or for the deten- 
tion or preser\’ation of any property or 
tiling concerned in the reference of ap- 
pointing a receiver; and of granting an 
interim injunction. Quite apart from 
these ej:press powers, the Court has al- 
ways been willing to assist in this vay 
in appropriate cases.” 

13. Mr. Bose also relies on the follow- 
ing passage at page 72 in Kerr on 'The 
Law and Practice as to Receivers’ (13th 
Edition); — 

"Disputes referable to arbitration. — A 
receiver may be appointed in an action 
for dissolution notwithstanding a refer- 
ence of disputes to arbitration: but it may 
now be more convenient to apply in the 
arbitration for the appointment of a re- 
ceiver imder the Arbitration Act, 1950. 
The Court wiU, by one and the same 
order, appoint a receiver and stay all pro- 
ceedings in the action except for the pur- 
pose of carrying out the order for a re- 
ceiver.” 

14. He also relies on the following ob- 
servations at page 84 of the same book; — • 

"Pending reference to arbitration. — • 
The Court has jurisdiction to appoint a 
receiver pending a reference to arbitra- 
tion, if an appropriate case is made out 
for doing so. Where there is an agree- 
ment to refer aU matters in dispute imder 
a contract to arbitration, and an action is 
subsequently brought on the contract, in 
which it is found to be desirable, for the 
protection of the property which is the 
subject-matter of the contract, that a 
receiver should be appointed it is compe- 
tent for the Court to appoint a receiver, 
and by the same order to stay all further 
proceedings in the action, except for the 
purpose of carrying out the order for a 
receiver. After a reference to arbitra- 
tion a receiver can be appointed,” 

15. Mr. Bose has argued that Sec- 
tion 12 of the English Act contains provi- 
sions similar to those contained in Sec- 
tion 41 of the Indian Act and, therefore, 
the aforesaid principles are clearly ap- 
plicable. Mr. Bose has also argued that 
if by agreement any power is sought to 
be vested in the Arbitrator authorising 
him to appoint a receiver or to make any 
order of injunction such agreement must 
be held to be bad and imenforceable and 
the Court will not give any effect to such 
agreement In this connection Mr, Bose 
has referred to the decision in the^ case of 
Hurdwary Mull v. Ahmed Musaji Selaji, 
reported in (1909) 13 Cal WN 63; and he 
has dirawn my attention to clause (o) of 
the agreement in question in that case. 
The said clause (o) which appears at page 
66 of the report reads as follows; — 

"No Award shall be set aside or varied 
or attempted to be . set aside or varied by 
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reason or on account of any Informality 
or omission or delay or error of the pro- 
ceedinRs in or about the same or in rela- 
tion thereto or any other ground nr for 
any misconduct, sort of coUudon or fraud 
on the part of the arbitrators.” 

16. He has arRued that the said clause 
was held not to be any bar to Court's 
jurisdiction and the Court while dealing 
with particular clause observed at 
pages 70 and 71:— 

"But, then. It is said by the apnlicaot 
that whatever misconduct there mav have 
been on the part of the arbitrators, that 
is Clued by Rule 6(o). As I have already 
pointed out this Rule does not apply, as 
the present application is not one to set 
aside or vary the Award. But even tl 
the application were one to set aside the 
award, I am of the opinion that Rule 6(o) 
would be no bar to the jurisdiction of the 
Court to do so. If misconduct on the pari 
of the arbitrators were ehovm of If It 
were shown that the Award were Impro- 
perly procured. 

Section 14 of the Indian Arbitration 
Act vests In the Court a discretion to do 
so In any case where the arbitration ts 
proceeding under that Act and it is not 
competent for the parties by agreement 
to oust this jurisdiction. If they desire 
that the Award should be enforced under 
the provisions of that Act.” 

17. Mr. Bose has next argued that as 
the arbitrator had become fungus olSdo 
at the time when this application was 
made, as the time to make the Award 
Iwd expired, he would not be la a posi- 
tion to exerdse any of the powers ve^cd 
in him; and in view of the fact that the 
arbitrator had become functus offido no 
power can be said to remain vest^ bn 
the arbitrator any longer. He contends 
that in view of the aforesaid fact tiiat the 
arbitrator has become functus oftiao and 
as such does not have any power and can- 
not exercise any power, the Court has In 
any event the power in the facts cf the 
in^nt case to appoint a xeedver and to 
make other appropriate orders. 

18. Mr, B. K. Ghosh, learned ccunsel 
appearing on behalf of Binen who sup- 
ports the applicant Deben wholly, has 
adopted the arguments of Mr, Bose. Ho 
has submitted that in the fac^ and dr- 
cumstances of this case Deben and Dincn 
have justifiably lost confidence in Dwijen 
and bis group and it is a fit and proper 
case where a receiver should be appointed 

• to take possesion of all the propertea 
and assets for proper preservation there- 
of lor the benefit of ^ the parties, to. 
Ghosh has cited the following passage 
from Kerr on “the Law and Practice as 
to Receivers’ (l3th Edition) at page 68:— 
"'Receiver not ordered as of course.— 
The Court will not, as a matter of course, 
appoint a receiver of the partnership as- 


sets. even where a case for dissolution Is 
made. The very basis of a partnership 
contract bkng the mutual confidence re- 
posed in each other by the parties, the 
Court will not appoint a receiver, unless 
some special ground for its interlerence 
is established. It must appear that the 
member of the firm against whom the 
appointment of a receiver Is sought has 
done acts which are Inconsistent with the 
duty of a p^ner, and are of a nature to 
destroy the mutual confidence which 
ought to subsist between the parties.” 

IS. "Mr. Ghosh has also relied on the 
following observations at pages 562-63 In 
IJndlev on "The Law of Partnership* 
(12th Edn.) under the head ‘Effect of Ex- 
duding a Partner*:- 

"Moreover, even although there be no 
misconduct Jeopardising the partnership 
assets, the Coiirt will appoint a receiver 
U the defendant wrongfully excludes his 
o-partner from the management of the 
partnership affairs,” 

20. Mr. Ghosh has also referred to the 
decision in the case of Bank of Commerce 
Ltd. (In LlQuldation) v. Arim Kumar 
Chowdhury, AIR 1065 Cal 333 and has 
relied on the following observations at 
page 339:— 

"It is true that where a receiver Is ap* 
pointed, the effect of the appointment Is 
that the parties are restroined from deal- 
ing with the properties over which a 
receiver is appointed. But In a partner- 
ship action If the appointment of a re- 
ceiver operates as an order of injunctic^ 
it operates as such for both parties to the 
suit. Besides the receiver Is appointed by 
the Court to receive and preserve a pro- 
perty In litigation pendente lite, - when 
it does not seem reasonable to the Court 
that eitoer party should hold it. The 
receiver Is a representative of the Court 
and he Is not a representative of either 
parly to the litigation. A receiver is ap- 
pointed not for the benefit of any party 
to the litigation but to protect the pro- 
perty and preserve It for equal benefit of 
those who are interested in its distribu- 
tion and to keep the property vrithitt the 
control of the Court." 

21. Reference has been made to a ded- 
tdon of the Madhya Pradesh IRgh Court 
In the case of Daulat Ram Phoolchand v. 
Shriram, AIR 1964 Madh Pra 219 and this 
dedsion was died by Mr. S. P. Banerjee 
the learned junior of Mr. B. K. Ghosh 
and reUance has been placed on the fol- 
lowing observations at page 221:— 

"The arbitrators have not been vested 
by the Act with any powers to grant 
interim orders for the protection and 
safety of the subject-matter of the dia«- 
pute. Such powers had, therefore, to be 
vested in toe Court imder Section 4lfb) 
of the Act read with the Second Schedule. 
1 do not find anything in that section or in 
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the Second Schedule to justify the \dew 
that the power to prant interim orders 
for tile protection and safety of tlie pro- 
perties in dispute cannot be exercised 
imlil proceedings under some other sec- 
tion of the Act are started. To import 
such a limitation into the provisions of 
Section 41 (b) of the Act and the Second 
Schedule would have the effect of intro- 
ducing therein words which do not find 
place in the said provisions. Such a limi- 
tation cannot, in my opinion, be placed 
upon the powers vested in the Court 
under Section 41fbl of the Act read ivith 
the Second Schedule." 

22. The learned Standing Counsel ap- 
pearing on behalf of one of the respon- 
dents Dwipendra who opposed this appli- 
cation, has raised the contention that be- 
cause of the provisions contained in 
clauses (5) and f6) of the 'Terms of Settle- 
ment' imder which and on the basis of 
wliicli the disputes in the instant case 
have been referred to arbitration, the 
Court has no power to appoint a receiver 
in the present case in view of the prolu- 
sions contained in the proviso to Sec- 
tion 41(b) of the Arbitration Act. He has 
next contended that -in any event in 
the facts of the instant case the Court 
should not exercise its power to appoint 
....any receiver in view of the said provisions 
contained in the 'Terms of Settlement’ 
and the" proviso to Section 41 fb) of the 
Arbitration Act. The learned Standing 
Counsel has argued that the power which 
the Court enjoyed in the matter of ap- 
pointment of receivers and iri making 
other interim orders before the introduc- 
tion of Section 41 in the Act. is now re- 
cognized. regulated and governed by the 
said section. It is his argument that the 
said Section 41(b) read with the Second 
Schedule referred to therein, clearly and 
undoubtedly empowers the Court to ap- 
point a receiver, to make any order of 
injunction and to make any other appro- 
priate orders in respect of the matters set 
out in the Second Schedule but his fur- 
ther argument is that the exercise of any 
such powers is controlled by the proviso 
to the said section 41(b). He argues that 
this power conferred on the Court to ap- 
point any receiver or to make any order 
of injimction or other intei^ orders in 
relation to matters set out in the Second 
Schedule is restricted and curtailed by 
the protdso to the said Section 41(b) and 
, cannot be exercised by the Court, if the 
\exercise of any such powers prejudices 
any power which has been vested in the 
Arbitrator. He submits that by clause (5) 
of the Terms, the Arbitrator in the instant 
case has been empowered to give neces- 
sary interim direction for the protection 
and/or conduct of the joint family busi- 
ness, and management of the joint pro- 
perties and for enhancement of the 
monthly payment to the parties; and it is 


his submission that the appointment of a 
receiver ivill undoubtedly prejudice these 
powers vested in the Arbitrator. He sub- 
mits that if the Court appoints any re- 
ceiver, the Arbitrator cannot exercise 
any of these powers as exercise of any 
ol these powers in effect will amount to 
interference wdth the possession or the 
duties of the receiver and will amount 
to an act of contempt on the part of the 
Arbitrator. The learned Standing Coun- 
sel. therefore, contends that the Court 
has no power to appoint a receiver in the 
instant case. 

23. The learned Standing Coimsel has 
next argued that even assuming that fte 
Court has the power to appoint a receiver, 
the exercise of the power by the Court 
is entirely discretionary and the Court 
should not exercise the discretion in 
favour of appointing any receiver, in view 
of the said clauses (5) and (6) in the 
’Terms of Settlement’. He contends that 
it is not now open to Deben and Dinen 
to invoke the power and jurisdiction of 
the Court after having entered into the 
said Terms. It is his contention that 
Deben and Dinen with full Icnowledge of 
all tlie facts and all their charges and 
grievances against Dwdjen and his group 
have agreed to those 'Terms of Settle- 
ment’ on the basis of which the Court has 
made an order referring the disputes to 
arbitration and Deben and Dinen should 
not now be permitted to go back from 
the arrangement agreed upon in those 
Terms. The learned Standing Counsel 
has submitted that if Deben or Dinen 
wanted any direction with regard to pro- 
tection or management of the properties, 
they should have gone to the Arbitrator 
and should have asked for an interim 
Award. The learned Standing Counsel 
has argued that Deben and Dinen had 
tried to back out from the arbitration 
agreement by initiating proceedings for 
leave to revoke the authority of the 
Arbitrator, for supersession of the arbi- 
tration proceeding, for recalling and/or 
setting aside the order made on the 30th 
August 1967 by consent of all the parties 
and also by opposing the application for 
extension of time to the Arbitrator to 
make his Award. He argues that in the 
said attempts they failed and the Court 
has made an order extending the time 
to the Arbitrator to make his Award. It 
is his argument that as the Court has re- 
fused to recall or set aside the order 
made on the 30th of August 1967 by the 
consent of the parties, the said order re- 
mains valid and in full force and the 
Court should not now appoint any re- 
ceiver or make any other order which 
will have the effect of nullifying the said 
order made on the 30th of August, 1967. 

24. Mr. A. C. Mitra, learned counsel 
appearing on behalf of Dipendra, has 
adopted the arguments of the learned 
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Standing CotmseL He has further argu- 
ed that the businesses over which a re- 
ceiver is asked, does not form the subject- 
matter of the suit and therefore, no re- 
ceiver can be appointed over the said 
businesses. It is his subnussion that the 
businesses in question are the partnership 
businesses of the brothers and the said 
businesses cannot be said to farm a part 
of the subject-matter of the suit. He has 
also argued that Dinen and Dcben had 
made all kinds of allegations against 
Dwijen and the other brothers In the suit, 
in the earber appbeation lor the appoint- 
ment of receiver and the proceedings for 
stay of this suit; and notwilhslanding the 
fact that they had made ali such allega- 
tions against them, they had agreed to 
clause (6) of the Terms which provides 
that subject to clause (5). the partnership 
business will be continued as it Is being 
done now. It is the contention of Mr. 
Mitra that clause (5) which empo-wers the 
Arbitrator to give appropriate directions 
contemplates only cases of misconduct 
during arbitration proceedings. Mr. Mitra. 
therefore, submits that no order should 
be made on this application. 

23. Mr. Subrata Roy Choudhurv. 
learned counsel appearing on l^half of 
Dwijendra. Digendra and Dishendra 
eubmitted that no proper grounds have 
been made out for the appointment of anv 
receiver. He has argued that all the 
allegations that have been made are Pri- 
marilv against Dwiien and the same are 
absolutely baseless and all the allegations 
against Dwijen and his group are uniusU- 
fied and without any foundation. It Is his 
argument that when the father died. 
Debcn was about seven years old and 
Dinen’s age was only about three; and 
Dwijen as the eldest brother shouldered 
the entire responsibility ol the family and 
brought up all his brothers. He argues 
that Dwijen has developed the businesses 
and has brought the same to their present 
position and the brothers are all enjoying 
the benefits ol Dwijen’s hard, honest and 
able labour. Mr. Roy Chowdhury com- 
ments that If Dwijen had wanted to de- 
prive any of his brothers, he could have 
done so. when the brothers v/ere all very 
young; but Dwijen. on the other hand 
like a true elder brother, has looked after 
every brother’s Interest and has wilhnglv 
shared the fruits of hb labour with all 
his brothers. He further comments that 
the very fact that all the other brothcrj 
including Dishendra who is one of the 
own brothers of Deben and Dinen are 
eupperting Dwijen. clearly Indicates and 
establishcs/thal Dwijen has been honest 
and faithful to all his brothers and ha,s 
not deprived any of his brothers of their 
legitimate shares. Mr. Rov Choudhury 
contends that the conduct of Dvdjen also 
clearly shows that Dwiien, la absoltt^y 
lair and honest, as Dwijen never dis^tes 


that the banking account with Bank of 
India. Bowbazar Branch which stands 
orfy in his name, really belongs to all the 
Ivothers and all the brothers have aa 
equal interest in not only the said bank- 
ing account in the name of Dwiien with 
Bank of India but also various fixed 
deposit accounts which stand in the names 
of various persons. Mr. Roy Choudhury 
argues that there Is no truth In the alle- 
gation of any benami business and also 
In the allegation of misappropriation ol 
Rs. 2 lakhs by Dwiien from the said bank- 
ing account with Bank of India. The 
sum of Rs. 2 lakhs which have been with- 
drawn from the said account, according 
to Mr. Roy Choudhurv. has been invested 
in the business. Mr Roy Choudhury denies 
that there has been any exclusion or ous- 
ter of Deben and Dinen from anv of the 
businesses and Mr. Rov Choudhury con- 
tends that «Dcbcn and Dinen are both 
aware of the existence of the pupolemenl- 
ary books and of the way in wnich^t 
businesses have been managed. Mr. Roy 
Choudhurv has referr^ to certain vou- 
chers and documents to show that Deto 
and Dinen have been participating In tM 
business: and referring to the fact ihal 
Debcn and Dinen could produce the sup- 
plementary books and various olhei 
papers and documents he contends 
this lact clearly establishes that they hi<- 
full knowledge of the existence ol Ih^ 
books and they have access to all 
documents and papers. Mr. Roy Chou- 
dhury finally submits that appointing any 
receiver over the businesses which an 
running concerns and which enjoy bus* 
credit fadlilics Irom the bank, will 
complete ruination for the businesses anc 
any appointment of receiver will have uif 
effect of destroying these businesses in- 
etcad of preserving or protecting them 
Mr. Roy Choudhurv. therefore, contenj 
that on the merits no case has been 
out for the appointment of any rwcaver, 

26. Mr. Roy Choudhury has next co^ 
fended that in any event b^use of th« 
provisions contained hi the Terms O; 
SeUlemenl' no reciavcr can be or ehouic 
bo appointed In the instant case in view 
of the provisions contained In Sections 2^ 
and 41 of the Arbitration Act. He argue 
that under Sec. 23(2> of the Act, when 
a matter Is referred to arbitration, thj 
Court docs not have any power to dea 
with, such matter In suit, save In tiic uian- 
ncr and to the esrtent provided In the Act 
It is his argument that the manner anc 
the extent are provided In Section 41 
In view of the prowso contained 'n Sec- 
tion 41 (b). the C^urt cajinot and In any 
event should not appoint a receiver u 
the instant case. He adopts the argumcoJ 
of the learned Standing CounseL In nJP- 
Port of the submis^n that in view of the 
provision contained In CL {51 of the Terou 
of Settlement’, the Court should not aP- 
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point any receiver in the instant case and 
the petitioner is disentitled to ask the 
Court for any such relief, Air. Eoy 
Choudhury has referred to the decision in 
the case of Surendra Kumar Roy Chow- 
dhury v. Susil Kumar Roy Chowdhury, 
ILR 55 Cal 249 = (AIR 1928 Cal 256) where 
a Division Bench of this Court had ob- 
served tliat if the Court would find that 
the question of interim manacement was 
also referred, it misht defer the considera- 
tion of the question of appointment of a 
receiver in the view that the parties by 
agreement between themselves had disen- 
titled themselves to the auxiliary relief 
which otherwise they could have from the 
Court Air. Roy Chowdhury has placed 
particular reliance on the following ob- 
servations at p. 258 (of ILR) = (at 
p. 259 of AIR) of the report: — 

"It being the duty of the Court to act 
upon the agreement entered by the par- 
ties themselves it will have to be ascer- 
tained in each individual case as to what 
was actually referred. If the Court finds 
that the question of management interim 
was also referred it may defer the con- 
sideration of the question of appointment 
of a receiver in the view that the parties 
by agreement between themselves had dis- 
entitled themselves to the auxiliary relief 
which otherwise they could have from the 
Court.” 

27. Air. Roy Chowdhury has also sub- 
mitted in answer to the argument of Air. 
Bose that the Arbitrator has no power to 
appoint a receiver or to make any order 
of injimction, that it is undoubtedly true 
that the Arhitrator by himself cannot rnake 
any effective order appointing a receiver 
or granting any injunction, but there is 
nothing in law to prevent an Arbitrator 
from making any Award by which a re- 
ceiver or any injimction may be directed 
and they will become effective as soon as 
the Court pronounces judgment on any 
such Award. In support of this conten- 
tion, Air. Roy Choudhury has referred to 
the decision in the case of Willesford v. 
Watson, (1873) 8 Ch 473 and to the deci- 
sion in the case of Budhulal v. Jagan Nath, 
AIR 1949 All 70. For the purpose of ex- 
plaining the scope of Section 41 of the 
Arbitration Act, Air. Eoy Choudhury has 
referred to the decision in the case of 
Prafulla Chandra Karmakar v. Panchanan 
Karmakar, AIR 1946 Cal 427. 

28. The main question for determina- 
tion on this application is whether in the 

.-facts and circumstances of this case a 
receiver should be appointed or not. This 
question has to be considered from two 
aspects. The first aspect is the factual side, 
that is to say, whether the materials on 
record call for the appointment of a re- 
ceiver; and the other aspect and the more 
important one, is whether in view of the 
provisions contained in Cls. (5) and_ (6) of 
the 'Terms of Settlement’ and in view of 


the provisions contained in Section 41 
particularly in the proviso to Section 41 
(b) of the Arbitration Act, the Court can, 
or in any event should, appoint a receiver, 
even if the facts of the case might other- 
wise justify the appointment of a receiver, 

29. I shaU first deal with the factual 
aspect It is true that when the father 
died, Deben and Dinen were both very 
young. It may also be true that Dwijen 
had shouldered the entire responsibility, 
when the father died and he might have 
brought up the younger brothers. There 
may also be some force in the contention 
that the businesses had prospered and 
dei’^eloped and have reached the present 
position due to the ability and efforts of 
Dmjen. It is. however, equally clear that 
Deben and Dinen have now fallen out 
with the other brothers for reasons best 
known to them. It cannot also be dis- 
puted and it is not disputed that Deben 
and Dinen have each l/7th share in all 
the properties including the businesses 
whether -the said businesses are partner- 
ship businesses or joint family businesses. 
Th^e admitted co-sharers have made 
various serious allegations against Dwijen 
and the other brothers. Prima fade, some 
of these allegations appear to be not with- 
out any foundation. It is admitted that 
the banking account with Bank of India 
Ltd., Bowbazar branch stands in the name 
of Dwijen alone, although it is not dis- 
puted that the said account is one in which 
all the brothers are equally Interested. 
It is also established that Dwijen had 
■withdrawn from the said accoimt a sum 
of Rs. 2 laldis. 'though Dwijen seete to 
make the case that the said amount has 
from time to time been invested in the 
joint business. It also appears that there 
are various fixed deposit accounts in "toe 
names of •various persons, although it 
is not disputed that the said accounts 
really belong to all the brothers. Though 
it is admitted that the amounts in the 
several fixed deposit accounts in the names 
of various persons belong to the brothers 
jointl-y and equally, it is to be noted that 
the said several accounts are not in equal 
proportion amongst the respective bran- 
ches of 'the brothers. The existence of 
two sets of books is also not now serious- 
ly disputed, although the said fact is 
sought to be explained away fay calling 
one set as the supplementary set of books 
maintained for the benefit of all. The 
allegation of ouster and exclusion also ap- 
pears to be not without any justification 
and it appears clear that in any event 
Deben and Dinen do not and cannot have 
any effective control and participation in 
■the management of the businesses. There 
are also the serious allegations of faenami 
and secret profits. On this state of affairs, 
the case of Deben and Dinen that they 
have lost confidence in Dwijen and the 
other brothers, however, uncharitable and 
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unfortunate, cannot be said, in my opinTon, 
to be •without any basis or iustlficatton. 
On the facttial aspect, therefore, I am of 
the opinion, particularly in view of the 
fact that Deben and Dinen have both an 
adzniti^ share, that a case fit for the ax>~ 
pointment of a receiver has been made 
out; and the Court would have been justi- 
fied in appointing a receiver In the sifit. 
If the suit had been pending In the Court 
The contention of Mr. A. C. Mitra that no 
receiver can be appointed over the busi- 
nesses, as the businesses do not form any 
part of the subject-matter of the suit do 
not appear to be sound and convincing; 
and I am also not Impressed by the argu- 
ment of Mr. Subrata Roy Choudhury that 
any appointment of receiver ■will necessari- 
ly ruin the burinesses. 

30. I shall now take up for conridcra- 
tion that other aspect of the matter which 
relates to the interpretation of Section 41 
of the Arbitration Act As I have already 
Indicated, it has been the contention of 
the learned Standing Counsel that even 
if it be otherwise a fit case for the aT>* 
pointment of a receiver, the Court cannot 
and in any event should not appoint any 
receiver in the instant case In view of the 
provisions contained in Cls. (S) and (6) of 
the Tenns of Settlement' and In Sec. 41 
of the Arbitration Act particidarly the 
proriso to Section 41 (b). I have already 
eet out the clauses contained in the Temis 
of Settlement’ including the said Cls. (5) 
and (6). It will be convenient to set out 
the said Section 41 which reads os 
follows:— 

“Section 41. Procedure and powers of 
Court — Subject to the provirions of this 
Act and of rules made thereunder — 

(a) the provirions of the Code of Civil 
Procedure. 1908, shall apply to all pnv 
ceedings before the Court, and to all 3 l>- 
peals, under this Act, and 

(b) the Court shall have, for the pur- 
pose of, and in relation to. arbitration pro- 
ceedings, the same power of nuking orders 
in respect of any of the matters set out In 
the Second Sch^ule as It has for the pur- 
pose of, and in relation to, any proceedings 
before the Court. 

Provided that nothing in CL (b) shall 
be taken to prejudice any power which 
may be vested in an arbitrator or umpire 
for making orders with respect to any of 
such matters.” 

31. The Second Schedule referred to 
therein may also be set out:— 

"The Second Schedule. Powers of 
Court— 

1. The preservation. Interim custody or 
sale of any goods which are the subiect- 
matter of the reference. 

2. Securing the amount ia diffemtee 
In the reference. 

3. The detention, preservation or inspec- 
tion of any propertv or thing which Is 
Bubiect of the reference or as to wfafrii 


any question may arise therdn and autho- 
riring for any of the aforesaid purposes 
any person to enter upon or Into any land 
or biding in the possession of any party 
to the reference, or authorising any sam- 
ples to be taken, or any observation to be 
made, or experiment to bo tried which 
may be necessary or expedient for the 
purpose of obtaining full information or 
e^ddence. 

4. Interim Injunctions or the appoint- 
ment of a receiver. 

5. The appointment of a guardian for 
a minor or person of unsound muid for 
the purposes of arbitration proceedinP*'.” 
A plain reading of the Section 41 makes 
it quite dear that the provisions of this 
section are subjert to the provisions of 
this Act and of Rules made thereunder. 
The section Itself Is prefaced “subject to 
the provisions of this Act and of Rules 
made thereunder.” This section came up 
for consideration before a Division 
Bench of this Court in the case of AIR 
1046 Cal 427, which has been relied on by 
Mr. Subrata Roy Choudhtuy, Chakra- 
vartL J. fas he then was) observed at 
p. 432 of the report:— 

'In the first place, the operative part 
of Section 41 is prefaced by the wof" 
'subject to the provisions of the Art 
therefore, the Civil I^cedure Code can 
apply only subject to the provisions of 
Sections 23 (2) and 32. Since those 
visions forbid Interference with the 
reference and the aw'ard except as pm- 
•vided for in the Act. to that extent the 
Civil Procedure Code Is excluded. Indeed, 
It seems to me that the scope of Sec- 
tion 41, is limited to attracting the pn>* 
cedural rules of the Code to proceed!^ 
before the Court tmder the Arbitration 
Act” 

32. It may be noted that In this case 
the Court was concerned with an applica- 
tion for recording a co m promise unarf 
Older 23. Rule 3 of the Code of Civil 
Procedure In a suit whldi has been r^ 
ferred to arbitration through Court ano 
the Court was not concern^ with tne 
proviso contained in Section 41 (b). .je- 
tton 23 (2) and Section 25 of the Arbitra- 
tion Act are not of any particular i®P^t 
tance in the present case. Section 41 (u; 
of the Act Itself makes provision fof 
Court’s powers in the matter of appoint- 
ment of receiver and making orders ot 
Injimction and in respect of the otntf 
matters which are all set out in 
Secimd Sdiedule, This decision In the case 
of AIR 1046 Cal 427 Is. therefore, not of 
any great assistance In the Instant case, 

33. The Instant case concerns and 
involves the interpretation of Section ^ 
(b). particularly the prerriso contain^ 
therein. Section 41 (b), to my minfl. 
^arly empowers the Court to make arn 
propriate orders In regject of any oi tne 
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matters set out in the Second Schedule 
and matters set out in the Second Schedule 
include interim injunction and appoint- 
ment of a receiver. By virtue of Sea 41 
(b) the Court, therefore, enjoys, for the 
purpose of, and in relation to, arbitration 
proceedinRs, the same power of appoint- 
ing any receiver or making any order of 
interim, injunction, as the Court has for 
the purpose of. and in relation to. any 
proceedings before the Court There 
cannot therefore, be any question, in my 
opinion, as to the power and jurisdiction 
of the Court to appoint a receiver or to 
make any order of interim injunction, for 
the purpose of, and in relation to arbitra- 
tion proceedings. This undoubted power 
and jurisdiction, which have been confer- 
red on the Court by Section 41 fb). do not 
how'ever. appear to be unrestricted or un- 
qualified. The later part of Section 41 (b), 
containing the proviso, qualifies the ex- 
ercise of the power and jurisdiction; and 
this proviso contained in Section 41 (b) 
curtails this power and restricts the ex- 
ercise of this power to the extent stated 
In the said proviso. The proviso lays 
down that the power and jurisdiction con- 
ferred on the Court by Section 41 (b) shall 
not prejudice any power which, may be 
vested in an Arbitrator or umpire for 
making orders with respect to any of such 
matters. This proviso to the section, to 
my mind, therefore, curtails or limits the 
power and jurisdiction of the Court con- 
ferred by the said section in the matter of 
appointing any receiver or making any 
order of interim injunction and the same, 
in any event, controls the exercise of the 
said power and jurisdiction; and the said 
power and jurisdiction are not to be ex- 
ercised, if the exercise of the said power 
and jurisdiction prejudices any powers 
which may have been vested in an Arbi- 
trator or Umpire for making any orders 
with regard to such matters. On a proper 
construction of Section 41 of the Arbitra- 
tion Act and of Section 41 fb) in parti- 
cular, I am of the opinion, ftat the Coi^ 
has the power and jurisdiction to appomt 
a receiver or to make any order of interim 
injimction or to malce orders in respect of 
other matters set out in the Second 
Schedule in appropriate cases for the pur- 
pose of. and in relation to arbitration pro- 
ceedings; but this power and jurischction 
of the Court cannot be exercised, if the 
exercise of any such power would pre- 
judice any power which imght be vested 
in an Arbitrator or Umpire for naaldng 
orders with respect to any of such matters. 

I am further of the opinion that iii view 
of the provisions contained in Section 41 
of the Arbitration Act, the power and 
jurisdiction of the Court to appoint a re- 
ceiver or to make any order of interim in- 
junction or any order. in_ respect of the 
other matters set out in the Second 
Schedule are now governed, controlled and 


regulated by the said section, and apart 
from the power and jurisdiction conferred 
by the said section, the Court has no power 
and jurisdiction independently of the pro- 
visions contained in the said Section 41 
to appoint p. receiver, to make any order 
of interim injunction or any order in res- 
pect of the other matters set out in the 
Second Schedule. 

34. In the instant case xmder CL (5) of 
the 'Terms of Settlement’ the Arbitrator 
has been_ empowered, to give necessary 
interim direction for the protection and/or 
conduct of the joint business, management 
of the joint properties and/or to enhance 
the monthly payment to the parties. It 
cannot be contended that the powers which 
have been conferred on the Arbitrator 
under CL (5) cannot be vested in an Arbi- 
trator, If any receiver is now appointed, 
by the Court, the powers vested in the 
Arbitrator under CL (5) of the 'Terms of 
Settlement’ are bound to be prejudiced; 
and in that event, the Arbitrator will not 
be in a position to exercise the said powers 
vested in him, as the exercise of these 
powers will amount to interference with 
the possession and duties of the receiver 
appointed by Court. In this view of the 
matter, I am, therefore, of the opinion 
that in the instant case, the Court is not 
competent to appoint any receiver because 
of the provisions contained in Sec. 41 (b) 
of the Arbitration Act and more parti- 
cularly in the proviso therein. 

^ 35. I am unable to accept the conten- 
tion of Mr. Bose that the proviso contain- 
ed in S. 41 fb) cannot apply or act as a 
bar to the Court’s power to appoint a re- 
ceiver or make any order of interim in- 
junction, as neither of these powers can 
be vested in an Arbitrator or Umpire. The 
said proviso applies, in my opinion, when- 
ever the exercise of any of the powers 
conferred by Section 41 (b), prejudices 
any power which is vested in an Arbitrator. 
Whether the power to appoint a receiver 
or to make any order of injunction can be 
vested in an Arbitrator or not, may raise 
an interesting question; but this question 
does not arise in the instant case and I 
do not, therefore, consider it necessary to 
deal with the question on this application. 
In the instant case no such power to ap- 
point a receiver or to make any order of 
interim injunction has been vested in the 
Arbitrator. The powers that have been 
vested in the Arbitrator under Cl. (5) of 
the 'Terms of Settlement’ may, in niy 
opinion, be prop.erly vested In an Arbi- 
trator. In this view of the matter, I do 
not consider it necessary to deal with the 
various authorities cited from the Bar on 
this aspect of the matter, 

36, Even if I had held that the proviso 
centred in Section 41 (b) did not act as 
a bar and the Court could have appointed 
a receiver, I woidd have in the instant 
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case refused to exercise mv discretion In 
favour of appointing a receiver In view ol 
the said CIs. (5) and (6) of the 'Terms of 
Settlement’, in spite of my coming to the 
conclusion that It was otherwise a fit case 
for the appointment of a receiver. If the 
matter had not been referred to arbitra- 
tion and if the suit had been pending In 
Court and this application had been made 
in the suit. I would have exerdsed my dis- 
cretion on the facts of the instant case In 
favour of appointment of a receiver. 
Even when the disputes had been refer- 
red to arbitration, I would have been In- 
clined to appoint a receiver in the arbitra- 
tion proceedings. If CIs. (5) and f6) were 
not there in the 'Terms of Settlement*. 
With knowledge of all the grievances,, 
charges and allegations that have been 
made against Dwiien and his group, the 
petitioner and Dinen have entered into the 
said 'Terms of Settlement’ containing the 
aforesaid CIs. (51 and (61. The petitioner 
and Dinen bv entering into the said agree- 
ment have, in mv opinion, disentitled 
themselves to any relief on this applica- 
tion. If the petitioner and Dinen want to 
have any interim direction for the pro- 
tection and/or conduct of the Joint busi- 
ness and management of the Joint pro- 
perties. they have to apply before the 
Arbitrator for an interim Award in terms 
ol CL (5) of the 'Terms of Settlement*. 
The observations of the Division Bench of 
this Court at p. 258 in the case of ILJt 55 
Cal 249 referred to and relied on by Mr. 
Subrata Roy Chowdhury and quoted by 
me earlier in this judgment, support, to 
my mind, the view that Deben and Dinen 
have disentitled themselves to any relief 
on this application. 

37. The other contention raised by Mr. 
Bose that the Court should exercise Its 
discretion, as the Arbitrator was functus 
ofiicio at the time when the application 
was made. is. in mv opinion, not tenable. 
The Arbitrator might have become functus 
ofTido for the time being, but the agree- 
ment remains subsisting: and It is the duW 
of the (2ourt to act upon and give effect 
to the agreement between the parties. In 
any event, in view of the subsequent order 
made by me extending the time to the 
Arbitrator to make and file his Award, 
this argument loses its force and Is of no 
avsdl. 

_ 38. I, therefore, agree with the conten- 
tion of the learned Standing Counsel that 
the Court in the instant case cannot and 
in any event should not appoint any re- 
ceiver in view ol CL (5) of the Terms of 
Settlement’ even though the appointment 
9f a recei\’er might othei^vise have been 
justified. In view of the provisions con- 
tained in the 'Terms of Settlement’ and 
more particularly in the said CL (5). I am 
also of the opinion that it will not be 
pre^r for me to make any Interim order 
of miunction, as any such order of titinno- 


tion may also prejudice the powers vested 
In the Arbitrator and may fetter the hands 
of the Arbitrator and will lead to un- 
necessary complication in the arbitration 
proceeding. I may only note that the 
prayers for Injunction were not very, 
seriously pressed at the hearing of the ap- 
plication and Deben and Dinen had really 
wanted a receiver only. I am. therefore, 
of the opinion that the petitioner Is not 
entitled to any relief on this application. 
There wilL therefore, be no order on this 
applicatioa The parties will pay and bear 
their own costs. 

39. Mr Mathuranath Banerjee, the In- 
terim Receiver. Is directed to complete the 
Inventory within a fortnight from date In 
terms of the order previously made In this 
regard. After he has made the inventory 
he will give a copy of the said inventory 
to each of the parties and will thereupon 
be discharged. Filing of account by the 
Interim Receiver Is dispensed with. The 
Interim Receiver will be entitled to a 
further remuneration of 20 G, Ms. to be 
paid bv Mr. P. N. Mitter's client The 
sum ol 20 G. Ms. paid imtSally by the ap- 
plicant and this further sum of 20 G. Ms. 
aggregating to 40 G. Ms. will be paid to 
the interim Receiver In full satisfaction of 
his remuneration. This total sum ol 40 
G. Mk vrill be ultimately debited to the 
shares of each of the parties. 

40. The interim Receiver will etart 
making the inventory and initialling the 
books ol account after giving one days 
notice to the parties. 

41. Interim Receiver and all parties to 
act on a signed copy of the minutes. 

Application dismissed. 
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Jyotlsh Chandra Guha, Appellant v, Sm. 
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A. F. O. D. No. 375 of 1064, D/- 3-10- 
aOGO. 

(A) Special hlarriagc Act (1954), S. 5l 
(1) (a) — Marriage solemnised under re- 
pealed Act of 1872 is deemed fo have been 
solemnised under 1954 — Divorce pro* 
ccediogs aro governed by 1934 Act. 

(Para 10) 

(B) Special Marriage Act (1954), S. 31 
(1) (c) — Divorce proceedings by wife — 
Delay of 21 months — Reason that her 
sister was to be married and settled and 
the avoidance of scandlc of n divorce — • 
No acquiescence in marital offences of hus- 
band — Delay held not unnecessary and 
improper — (Divorce Act (18S9), S. 14) 
■— (Ilinda Marriage Act (1955), S. 23). 
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The delay to be a bar to relief must be 
tmnecessary and improper in the drcum- 
etances of the case. fPara IG) 

_ Hie delay of 21 months in filing an ac- 
tion for divorce by the wife, after the 
final rupture with Uie husband which v/as 
on 16-5-1955 was due to the fact that tlie 
younfjer sister of the wife was yet to be 
married and settled in life, wliich marriape 
took place in 1956. Further, the natural 
reluctance of the wife to be the subject 
of public scandal rather than endure the 
agony, the honour of the family, and the 
status of the divorced wife as unwanted 
woman in our society, all these considera- 
tions kept away the wife from rushing to 
C^urt for relief of divorce and other re- 
liefs to which she might be otherwise 
entitled in law. It was not established 
that the wife was acpmescwff fn the 
marital offences of the husband or taldng 
from the husband any advantage of her 
position as the injured spouse or retaliat- 
ing for some other injury caused by the 
husband but on the contrary, the vife, 
who after prolonged years of the miser- 
able life of a wredied marriage, simply 
wanted the freedom from husband who 
had blasted her life: 

Held, that there was no lack of since- 
rity in the complaint of the wife and that 
her suffering of an unfruitful and painful 
married life w’as genuine. In this back- 
ground and looldng at the marriage which 
y/as already dead, a delay for a period of 
about 21 months (January 1957 to Septem- 
ber 1958) was of no consequence, and was 
neither unnecessary nor improper v/hen 
she was going to talie. of her own, the 
most fateful decision in her life. AIR 
>1968 Cal 133 & (1885) 10 AC 171 & AIR 
1920 Cal 439, ReL on. (Para 16) 

(C) Special Marriage Act (1954), S. 35 
f— Divorce petition by wife — Relief as in 
petition is available to respondent husband 
only on compliance with provisions of 
Special Marriage Act (Calcutta High 
Court) Rules (1955) incorporated in Civil 
Rules and Orders, Vol. 1 as Rule 340-A 
• — Relief is not available at appellate 
stage — (Divorce Act (18S9), S. 15) r— > 
(Hindu Marriage Act (1955), S. 13). 

Under Section 35, the husband respon- 
dent, in the petition for divorce by wife, 
is entitled to get the same relief agmnst 
the wife as if he had presented a petition 
seeking such relief. But his answer to the 
petition should contain particulars of 
adultery, cruelty or desertion on the part 
of the petitioner-wife, as if it were a peti- 
tion mutatis mutandis. Further, if the 
husband alleges adultery by the petitioner, 
he shall have to give the name, address 
and description of the alleged adulterer. 
The relief must be sought by the respon- 
dent in strict compliance with the provi- 
sions of the Special Marriage Act (Calcutta 
High Court) Rules, 1955. which are incor- 
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porated in the Civil Rules and Orders 
VoL 1 as Rule 340-A. It is however not 
open to the respondent to seek for such 
a relief at the hearing of the appeal from 
a decree for divorce passed on the peti- 
tion of the wife. (Paras 17, 18, 19) 

(D) Special Marriage Act (1954), S. 27 
(b) — Desertion — \^at amounts to — 
Constructive desertion — Desertion has to 
be proved beyond reasonable doubt • — 
(Divorce Act (18G9), S. 10) — (Hindu 
Marriage Act (1955), S. 10). 

Desertion is not the withdrawal from a 
place but from a state of things, for what 
the law seelcs to enforce is the recogni- 
tion and discharge of the common obliga- 
tions of the married state: the state of 
things may usually be, termed, for short, 

"the home” The person who 

actually withdraws from cohabitation is 
not necessarily the deserting party. 

As a ground for divorce desertion must 
exist for a period of at least three years 
immediately preceding the presentation of 
the petition or where the offence appears 
as a cross-charge, of the answer. 

For the act of desertion to exist there 
must be both the factum or physical 
separation, and the animus deserendi or 
intention to desert. All the necessary 
ingredients of desertion must continue 
throughout the statutory period. A de 
facto separation may talre place without 
there being an animus deserendi, as where 
there is a separation by mutual consent 
or_ a compulsory separation, but if that 
animus supervenes, desertion will begin 
from that moment, unless there is consent 
to the separation by the other spouse. On 
the other hand there may be animus 
deserendi without separation, as where the 
parties live as two households tmder the 
same roof. 

If one spouse is forced by the conduct 
of other to leave home, it may be that the 
spouse responsible for the driving out is 
guilty of desertion. It is constructive 
desertion. AIR 1957 SC 176, Foil 

(Para 23) 

Where the husband created a situation 
in his house that it was impossible for the 
wife to stay there any longer the husband, 
thus forcing the wife by his conduct to 
leave the matrimonial home, becomes him- 
seK reaRy guilty of desertion, even though 
it is the wife who had in fact deserted the 
house. The requisites of desertion in law, 
factum of desertion and. animus deserendi 
are present in the case. If the statutory 
period of three years had passe_d_ away 
prior to the presentation of the petition for 
divorce without any attempt on the part 
of the husband to determine the desertion 
at any time there is no legal bar or any 
other impediment or grotmd in the way 
of the wife having the relief she, prays 
for, namely, divorce. (Para 35) 
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In any proceedings for divorce, the 
plaintiff must prove the offence of deser- 
tion like any other matrimonial offence, 
beyond all reasonable doubt. Further 
teou{^ corroboration is not regarded as 
an absolute rule of law, the Courts insist 
upon corroborative evidence, as a matter 
of precaution, unless Its absence is ac- 
coiinted for to the satisfaction of the 
Court. 

fPara 23) 

(E) Special Marriage Act (1954), Sec- 
tion 27 (d) — Cruelty — Legal cruelty — 
What amounts to, stated •— (Divorce Act 
(1E60). Section 10) — (Hindu Marriage 
Act (1955), Section 10). 

The legal conception of cruelty, which 
Is not defined by statute, is generally 
described as conduct of such character a9 
to have caused danger to life, limb, or 
health (bodily or mental) or as to give 
rise to a reasonable apprehension ol such 
danger. The general rule in all questions 
of cruelty is that the whole matrimonial 
relations must be considered, that rule Is 
of spedal value when the cruelty consists 
not of violent acts but of Injurious re- 
proaches, complaints, accusations or 
taunts. It mav be mental, such as indif- 
ference and frigidity towards wife, denial 
of company to her. hatred and abhorrence 
for wife, or physical, like a^s of violence 
and abstinence from sexual intercouisc 
without reasonable cause. It must be 

E roved that one partner In the marriage, 
owever, mindless of the consequences, 
has behaved in a way which the other 
spouse could not In the drcumstancos be 
called upon to endure, and that miscon- 
duct has caused injury to health or a rea- 
sonable apprehension of such injury. 
There are two sides to be considered In a 
case of cruelty: from the petitioner’s side, 
ought tMs petitioner to be caDed on to 
endure the conduct; from the respon- 
dent’s side, was this conduct excusable? 
The Court has then to decide whether the 
sum total of tive repsehensible conduct 
was crueL That dep^ds on whether the 
cumulative conduct was sufficiently serious 
to say that from a reasonable person’s 
point of view after a consideration of any 
excuse which the respondent might have 
In the circumstances, the conduct Is such 
that the petitioner ought not to be called 
upon to endure It 

(Paras 24, 25. 26, 35. 41 to 43) 
(F) Special Marriage Act (1954), S, 27 
— Adultery on the part of wife — Must 
be proved beyond reasonable doubt and 
not merely on balance of probability ~ 
(Divorce Act (1869), S. 10) — •— (Hindu 
blarriagc Act (1955), S. 13). 

Every matrimonial 'offence' must be 
proved beyond reasonable doubt Where 
in defence to wife’s petition for dissolu- 
tion of her marriage, the husband alleges 
adultery on the part of the petitioner. It 
must be prcjved beyond reasonable doubt. 


Mere production ol love leltexs written to 
wife by a person will not prove adultery, 
in the absence of proof of the wife’s re- 
dprodty. This Is only one way traffic, 
lii^en ^ese letters were found to have 
been written at the concluding stage of 
the married life, which had become In- 
tolerable to the wile, they cannot be the 
cause of desertion and cruelty on the part 
of the wife. AIR 1964 SC 40, ReL on. ^ 
(Para 36) 

Even a judicial personage must move 
with the times only to find that the 
latitude in the relations of sexes seen 
around today is something which 'wo^fid 
have perhaps shocked our grandmothers, 
and possibly mothers, to death. To judge 
therefore, a matter as this of the mid- 
twentieth century in the light of the rigid 
conventions of the mid-Victorian era will 
be to misjudge the whole thing. Such a 
common-sense perspective apart, let It not 
be forgotten for a moment that high 
standard of proof, not a mere balance of 
probability, is required to prove adultery. 
(1968) 1 WLR 1684 Sc (I96G) AC 643 & 
AIR 1070 Cal 38, Ret (Para 36) 
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Manjuli Sen Gupta, for Respondent. 

SALIL KUMAR DATTA, J. This is 
an appeal by the husband against the 
judgment and decree passed by the Addi- 
tional District Judge, 24-Parganas allow- 
ing the wife’s application for a decree of • 
divorce. 

2. The material allegations of the wife 
En her petition for divorce are as foUo-ws: 

(a) The parties were married on 21st 
January, 1945. under the provision of the 
Special Marriage Act (Act III of 1872). It 
appears that the age of the TOfe at the 
time of marriage was about 21 years while 
the age of the husband then was 34 years. 
After marriage the wife came to reside^ at 
80/D, Lansdown Road, Ballygunge, being 
the place of husband’s residence. Within, 
a few days, the v/ife found the husband 
cold and indifferent and sexually abnormal 
and perverse. Shortly thereafter, the hus- 
‘band left for United Kingdom on busi- 
tiess for about three months and the wife 
became busy with her M A. examination 
which was held in August, 1945. During 
the period from marriage till September, 
1945, except the sojourn in foreign land, 
the wife found the husband cold and in- 
different towards her and the husband 
would flare up on occasional slight protest 
made by the wife at his said coldness and 
indifference. 

(b) After her examination was over, a 
period of unspeakable misery and agony, 
both physical and mental, for the wife 
ensued as the husband was too busy with 
the East Bengal Club and its young mem- 
bers which appeared to be the be-all and 
end-all of his life, avoiding the wife’s 
company altogether. The husband would 
go straight from Ms so-called business to 
the dub and return -therefrom during late 
hours of night; he would then talk mth 
his mother till late in the night returning 
to his room after ascertaining that the 
wife had fallen asleep. The occasional 
remonstrance by the wife and her rare 
expressions of desire for his company and 

^to have a cMld used to upset the husband 

much that he would become rude to her 
stating that she was too ugly to attract 
him. Even on such occasion he would 
strike her and at times strike her hard. 
For the wife the days rolled on in im- 
happiness, agony, and fmstration and 
desperation due to the rude and cruel 
conduct and misbehaviour of the husband 
who thus practically deserted her 
although living in the same house. The 


husband’s mother sided u-ith the husband 
and reprimanded her as over-sexy modem 
girl and selfish. Her father-in-law was 
reasonable in his attitude to her though 
he had no freedom of action and he died 
in 1954. The feeling between the wife 
and the husband became highly strained 
due to the attitude of the husband, who, 
to get rid of her, suggested that she should 
go to the United Kingdom for higher 
studies and that her education would make 
up her lack of beauty and the husband 
would be able to present her in society 
with Ills head high. For considerable 
time prior to the wife’s starting for 
England she used to visit her parents then 
staying at Lahore and Jaipur and stay 
with them for long periods and beseeched 
them to allow” her to stay with them in 
order that there might be an end of her 
miserable existence in the husband’s 
bouse. 

(c) The wife sailed for England in 
August, 1948, and got herself admitted in 
the London School of Economics for her 
Ph. D. Degree in geography. She stayed 
in the United Kingdom up to December, 
1951 throughout except tivo visits in 
India. During the visits the wife foimd 
the husband more cruel, apathetic, negli- 
gent and cold and even her letters from 
England to the husband were formd un- 
opened in his desk. After her return from 
England there was occasional discussion 
by her parents with the husband for her 
stay TOth them, but all such discussions 
ended in physicM violence to the wife and 
rude and rough behartour to her parents. 

(d) In August, 1952, the husband’s 
family moved to their own house at 23, 
Lake Place, ToUygunge and the wife, 
with her parents living at Jaipur, had to 
reside at the said Lake Place house. The 
wife spent her days in frustration and 
agony and would have suffered a complete 
mental break-down but for a job as 
Liccturer in Geography she could secure 
in the University of Calcutta in the latter 
part of 1952, and she realized that she 
would have to live in a frustrated married 
life. She dedicated her life to her work 
in the said University and began to ob- 
serve complete home reticence and indif- 
ference at the matrimonial home and ap- 
parently a defiant attitude to the husband. 
As a r^ult of this, there was, in the hus- 
band’s house, no more of physical torture 
and violence and mental shock to her. The 
wdfe realized that the husband wanted her 
to live elsewhere and that the husband 
had developed a feeling of hatred and 
abhorrence for her. In the same house, 
thus, they became strangers to each other 
and during the years of 1952, 1953 and 
major part of 1954 the wife was living her 
routine life, and each of them having his 
or her own way. 

fe) In 'the early part of 1954, the wnfe’s 
father was transferred from Cuttack to 
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Mandalay and on his way to Mandalay at 
the wife’s request he rented a room in 
April, 1954 at 67. Raja Basanta Roy Road, 
P. S. ToUygunce, leavinc there, the wife’s 
mother and sister in order that they mlsht 
occasionally give her company and console 
her. Thereafter the wife’s father secured 
a fiat at 51-M. Kcyatala Road. Calcutta 
from November, 1954. By this time the 
wife made up her mind to desert hus- 
band forever and from November. 1954, 
began to live with her mother and sister 
at the said flat since they had moved 
there. 


(fj In May. 1955, the wife’s father came 
down to Calcutta and on the morning of 
May, 16. 1955, he went to the husband’s 
residence with a view to coming to some 
sort of understanding about the future 
course of life of the wife, whereupon the 
husband threatened the wife’s father with 
violence and dragged him, so to speat at 
the house at Kcyatala Road. In the course 
of heated discusaon held in the flat, the 
husband gave two alternatives to the wife 
“-namely to sue for a divorce or to ^ve up 
her employment in the University and to 
go to Mandalay with her father. To the said 
proposal the wife gave out that she could 
not think of divorce as her young aster 
was not then married nor could she niia 
her career by giving up her service. At 
this the husband became mad with rage 
and struck the %vife with a cricket umpire's 
stick which he had carried with him and 
when the wife’s father and sister tried to 
prevent the stick being used against the 
wife, they were also struck by him re- 
peatedly. The neighbours rushed in and 
ume to their rescue and finally the hus- 
band was sent to ToUygunge Police Sta- 
tion where the wife and her father and 
s^er made statements. The wife In the 
arcumstances charged the husband with 
desertion and cruelty and apart from other 
marital offences, she even declared In her 
petition that during the first four years 
of married life, the husband did not 
cohabit with the wife for more than six 
occasions and that too about 3 years after 
TJe wife further stated that 
from N(wember 19^ apart from the Ind- 
May 1955. she had no contact with 
the husband. There are the usual aver- 
ments of absence of collusion and con- 
mvance between the parties. 

3. On the above allegations, the wife 
came to Co^ praying for a decree of dis- 
soluUon of her marriage with the husband 
under Section 27 of the Spedal Mariiace 
Act ^ 54 . fAct XLin of 1954 ) her ap^! 
Con having been filed on October. 3. 1958 , 

4. The appUcaCon was contested by the 
husband who filed an elaborate written 
statement denying all material allegaUons 
made in the petition. 

fa) It was denied that there was any 
art of cruelty or desertion on the part of 
the husband or that the wife had any 


cause of action for Initiation of this pro- 
ceeding. The husband alleged that Im- 
mediately after the marriage he found the 
wife cold and indifferent to him. which, 
he mistook as her devotion to her studies 
she was doing for her M. A. examinatioiL 
The husband declared that during the 
period from January to Juno, 1945. he 
lived and co-habited with the wife in the 
normal and usual course except the volun- 
tary restraint made by them in conridera- > 
tion of the wife’s examination- In June, 
1945, the husband, an international and 
well known football player, left for 
England for 3 months. On his return on 
September 5. 1945, the husband discover- 
ed that during his absence the ydfe suc- 
ceeded in reviving her old love for one 
of her class-mates. Himangshu Roy, and 
his temporary absence gave opportunity 
to the wife and Himangshu to misbehave 
themselves. As he met his wife, he was 
surprised to find, her not so responsive. 
On the following day. the wife left for 
her parents’ place at Lahore and stayed 
there until October, 1946, when the hus- 
band again went abroad for business. 


(b) During the latter part of his stay fa 
England, the wife came to Calcutta and 
lived with the husband’s family. But w 
very day the husband returned to^ 
Calcutta from Europe, the wife sgatat; 
left for Lahore. The husband, on 
return in January, 1947, came to leara 
that the wife avoided his comp^ 
and did not like to live with w* 
family but derived pleasure In the wm- 
pany of a person like Himangshu Boy. 
The husband reported the unbecoming af- 
fairs to wife’s parents and he was askw 
by the wife’s father to come to Delhi to 
settle the matter. The husband went to 
Delhi In August, 1947. when his father- 
in-law also came and took him to Jalp^ 
where he was then with his family. At 
Jaipur the wife promised to give up 
old habits and to be a dutiful wife. The 
husband agreed to forgive past and on 
such condonation the parties on way to 
Calcutta came to Delhi staving there for 
a couple of days at Agra HoteL Even a* 
the hotel he found his wife writing a 
letter to her mother confessing that In spiw 
of reconciliation she had sent a telegj^ 
to Himangshu for rescuing her. 
husband found the wife incorrigible but 
the husband requested the wife to put uP 
normal relationship till they returned to 
Jaipur. At Kutab Minar where they 
ceeded on sight-seeing, the wife, as sh^ 
confessed later, wanted to take extrei^ 
Uberty with her life, as she felt W 
iw conscience. This confession melteo 
the husband's heart and on return to Aff" 
Hotel, he forgave the vrife. They enjoy^ 
each one's company nnH cohabits 
said hotel and left for Jaipur Instead oi 
Calcutta. At Jaipur, they found that 
Himangshu had arrived la the meantifflO- 
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The parents of the wife pleaded for their 
daughter and the husband assured them 
that he would take her bade On or 
about August 14, 1947, the wife made an 
attempt to commit suidde but she was 
saved by the strenuous attempts made by 
the husband on the timely alarm by the 
Nepali servant. At the entreaties of her 
I parents, the husband was presuaded to 
{take her back and thereafter the wife and 
husband returned to Calcutta, the hus- 
band hoping to build up a happy home. 

(c) Himangahu however persisted in his 
pursuit for the ^vife in spite of a police 
warning by the Deputy Commissioner of 
Police, Lalbazer. Even then after a short 
interv'al the telephone calls from Himan- 
gshu began to pour in. These were re- 
ported to the parents of the wife and they 
came down to Calcutta in May, 1948, when 
the husband was leaving for U. K. as 
Manager for the Indian Boxing Team 
for Ohnnpic. As desired by her parents, 
the wife accompanied the husband to 
England where she was taken for her 
Ph. D. She stayed back while the hus- 
band returned and during her stay she 
paid two visits to India, all the expenses 
having been borne by the husband. 

(d) The respondent received reports 
~ from his English friends that the wife was 

leading a gay life in England. The wife 
returned to India after obtaining Ph. D. 
but she did not join the husband for about 
4 months after her return and even when 
she came to Calcutta she used to stay at 
Uttarpara with her uncle. _ Her parents 
approved the wife living independently 
and away from the husband pleading that 
she had obtained educational qualifica- 
tions entitling her to live in her own way. 
The husband was, however, never agree- 
able to the wife’s taking any job and 
wanted her to live with him like a res- 
pectable Hindu house-wife Her parents, 
however, requested that the wife may be 
allowed for a short period to continue in 
her post as the lecturer in the University 
which she had talren in the meantime 
The wife came back to the husband’s 
family but soon picked up quarrels with 
the husband’s parents as they did not like 
the extreme liberty in her movements. 

(e) The husband shifted to 23. Lake 
Place leaving his parents at 80/D, Lans- 
down Hoad and there one Poonka alias 
G. S. Bhattacharjee, the younger brother 
/ijif Indian Football Captain, K. Bhatta- 
'Sharjee, started making love to the wife. 
The husband went to Europe with the 
East Bengal Football Club and was away 
for some months. On his return to 
Calcutta, he came to know_ that the said 
Poonka misbehaved with his wife during 
his absence. In the meantime, Poonka 
went to England and started sending 
presents and indecent love letters to the 
wife. . 


(f) In or about October — November, 
1955, the husband got a bunch of letters 
from the Almirh used by the wife and 
was staggered to find that the letters were 
filthy love letters written by Poonka and 
a Madrasi gentleman named Menon to the 
wife. As soon as the wife foimd that the 
letters had gone into the hands of the 
husband, she fled to her mother’s house 
at Keyatala Road. The mother of the 
wife requested the husband to wait till 
the wife’s father returned from Mandalay. 
On his return to Calcutta, tlie husband ex- 
plained to him everything at the residence 
at Keyatala. where he had gone from his 
Lake Place residence. At that time the 
husband was suffering from high blood 
pressure and could only walk with the 
heln of the sticlc which he carried. In 
the heated discussion that took place there 
the husband insisted that the wife should 
give up her service and go to Mandalay 
away from baneful influence. This was 
refused by the wife and the husband in 
his extreme mental and physical exhaus- 
tion, raised his stick in protest which un- 
fortunately touched the father-in-law 
lightly. Local people immediately gather- 
ed inside the house and beat him and 
handed him over to the police. 

(g) Since October, 1954, the wife has 
deserted the husband and has not return- 
ed to him. The husband denied the 
allegations made in the petition as vile 
and false. He denied that he was cold 
and indifferent to her and also denied that 
he suffered from any sexual abnormality 
and perversity. All the allegations of the 
wife about her suffering agony, frustra- 
tion, all kinds of alleged rude conduct of 
the respondent or of the denial of the 
company by him while living with her 
are denied as untrue. The husband also 
complained that on her return from 
England she did not agree to come to him 
and there w’as no occasion for physical 
violence or rude behaviour by him as 
alleged. The husband further stated that 
he never deserted the wife nor ever in- 
tended to desert her. He again never 
denied his company to the wife nor bore 
any hatred or abhorrence for her. Tlie 
husband contended that in November, 
1954, or thereabout the wife deserted the 
husband for her misconduct which was 
thoroughly exposed when letters came to 
the hand of the husband as stated above 
and it was whoUy incorrect to say that 
the wife deserted the husband for any 
mental or physical torture. The allega- 
tions of physical violence made by the 
husband on the wife and on her fafter 
and sister at Keyatala house are denied. 

5. On the above pleadings, the foUow- 
7ng issues were framed: — 

1. Is the suit maintainable in the pre- 

sent form? 

2. Had the respondent actually deserted 

the petitioner without cause for 



more than 3 years before the pre- 
sentation of this petition^ 

3. Is the respondent Ruilty of cnidty 

towards the petitioner? 

4. Is the respondent guilty of sodomy 

since the solemnisation of the 
maniage? 

5. What relief, If any Is the petitioner 

entitled to? 

G. The parties went to trial before the 
District Judce, Fifth Additional Court 
Alipore and during trial, the wife examin- 
ed her father Dr, Hem Chandra Choudhury 
on commission, as also Dr. P. Saha, a medi- 
cal practitioner, Sudhir Chandra Das, 
Police Officer, Tollygunge R S„ Sama- 
mndra Nath Das, an Officer of Alipore 
Police Hospital, her friend Suhasi and 
berselt On the ride of the husband, S K. 
Chatterjee of Agra Hotel Mahindra Nath 
Hatta Roy. Secretary of Football Assoda- 
^n, Satya Ranjan Datta. a Medical 
^actitipner, P. K. Sen, then Civil Defence 
t^ntroUer, Renu Nandi cousin {mastulu 
^ter) of the husband, Jnan Sankar Sen 
Gupta. Advocate and the husband himself 
were mtamined. Documentary evidences 
adduced by the wife were the G. D. 
Mtnes to the PoUce Case Hospital Re- 
toter wMe the husband produced the 
register of the Agra 
Hotel «md letters written from the wife 
to the husband, letters from Poonka and 
Menon to the wife as also other letters. 

Judge, on a considera- 
tion of the materials on record found that 
toere was no clear avr 

was guilty of sodomy smce the solemnisa- 
tion of marmge. The issue No. 5 was 
acTOrdingly decided against the wife. As 
S? toe learned Judge 

eexu^ relationship with the wife. It was 
that the wife had no 

husband until about 
*^tor January 
tor his com- 
Further there was no convincing 
reason for the husband to wi^ 
company from the wife 
not to have sexual relationship over 

such “efS 

amounted to legal cruelty entitling the 

t^d ^d been cold and Indifferent to 
^ occasionally 

lastly assaulted her at the 
K^at^a hoi^._ On a consideration of 
circumstances. It was found 
®toce the marriage, had 
treated the wife with cruelty, Aydcal 
and mental entitling the wife to a *^2 
lor divorce. wcsjee 

tound that 

me hus^4 by his persistent refusal to 
£TI “arijal .^paay to the wife and his 
“^to^erent attitude to her. com- 
pelled the wife to withdraw from the 
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matrimonial home which she did In Octo- 
ber/November, 1954. Such conduct on 
the part of the husband constituted con- 


uic wx uie iiuaudiiu consuiuieu i;on- 

structive desertion and no attempt was 
made by him to bring her back and 
resume the normal married life thereby 
terminating desertion. The learned Judfie 
overruled the contentions of the husband 
that the wife fled away when her con- 
duct and character were revealed by the 
discovery of the letters, which according 
to written statement and evidence came 
to light long after In November 1955. 

9. The learned Judge further found 
that there was no collusion or connivance 
between the parties nor any unnecessary 
or improper delay In institution of the 
proceeding, as the wife had to wait for 
^metime for the marriage of her sister 
before she could initiate the proceedings. 
Accordingly by his judgment and decree 
dated July 13. 1963, the suit was decreed 
dissolving the marriage. From the said 
decree the husband has preferred this 
appeal 

10. Mr. B. K. Ghosh, the learned 
omjpel appealing for the appellant hi^ 
l^d, has contended, with great emphasis, 
that on the application by the wife for 
a decree of divorce, the Court should not 
have granted the relief In view of the 
Unnecessary and improper delay In Insu«' 
toting the proceeding. The Special Mar- 
riage Act 1054. hereinafter referred to 

wi kuc iijaicnais on recom lound that ?? i Act, while repealing the 

toere no clear averment nor any evl- ^ ®v. 

d^,v. +« hiaband ' toat notwithstanding such 

nee the Llemn^. solemnised tmder the 

earlier Act, shall be deemed to have been 
solemnised under this Act. Accordingly, 
the present proceeding initiate by the] 
wife for a decree for divorce, Is to h0| 
governed by the provisions- under th*| 
said Act Section 34 of the said Act pro-i 
vidcs:— 

”34. Duty of Court In passing decrees- 
(1) In any proceeding under Chapter V 
(Restitution of conjugal rights and Judi- 
separation) or Chapter VI. (Nulht7 
of marriage and divorce) whether defend- 
ed or not If the Court Is satined that,-- 
(a) any of the grounds for granting re- 
lief exists; and 

XX sx XX 

^ XX XX 

(p there Is no other legal grotmd why 
the relief ahould not be granted; Ih^ 
and In such a case, but not otherwise, the 

^urt shall decree su^ relief according 

11. In support of his contentions. ^ 
Ghosh relied on the decision In Kief 
(h^band) y. King (wife). AIR 1930 Cal 
418. where Costello J. quoted the dict^ 
of Lord Stowell In Mortiner v. Jlort*- 
mer. (1820) 2 Hag Con 310 that 
”the Court will be indisposed to relieve 
a party who ajjpears to have elumbeieo 
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nue their business separately. This does 
not involve any adjudication of the rights 
of the landlord. Such an arrangement 
between the partners does not affect him 
at all and no tldrd-party interest comes 
to be involved in such a case. It is ad- 
mitted before me that the partners- in 
this case entered into separate possessions 
of their respective portions of the pre- 
mises in implementation of the award as 
far back as 1962, and rents have been 
paid to the landlord during all these years 
for the entire premises. I fail to see how 
the award, in these circumstances. In- 
volved the adjudication of any third- 
party interest. Details or the manner in 
which such an arrangement is worked by 
the parties concerned, are not at all rele- 
vant for purposes of the point in issue 
so long as the arrangement arrived at by 
the parties is not illegal or otherwise 
void. 

Reference in this connection may also 
be made to Shyam Simder v. Brij Lai 
Chaman Lai Purani, AIR 1968 Punj 28, 
where on the dissolution of a firm con- 
sisting of two partners due to the death 
of one of the partners, the surviving part- 
ner alone came to be in possession of the 
entire tenancy premises of the partner- 
ship and it was contended before the 
Court tlrat this amoimted to a transfer of 
rile premises. Th^ argument was repel- 
led and it was held that in case of a dis- 
solution of a firm where a partner came 
into exclusive enjoyment of the part of 
the joint property coming to his share, 
aU that happened was that a person in 
joint possession, came to be in separate 
and exclusive possession of the s^e pro- 
perty. There is no change either _ in 
regard to the tenancy or the conditions 
under which the premises is held. 

6. In Badra Narain Jha v. Rameshwar 
Dayal Singh, AIR 1951 SC 186, the effect 
of inter se partition beriveen the tenante 
came up for consideration and their 
Lordships observed: 

“In law, therefore, an Inter se partition 
of the mokarrari interest could not affect 
the integrity of the lease and it could not 
be said that Bisheshwar Dayal Singh 
under the alleged partition became a 
mokarraridar under another contract of 
lease. Such partitions amongst several 
lessees inter se are usually rriade for, con- 
venience of enjoyment of the leasehold 
but they do not in any way affect the 
integrity of the tenancy or make each 
holder of an interest in it as a separate 
holder of a different tenancy.” 

I am, therefore, unable to sustain the 
submission of the learned counsel for the 
respondents that in allotting different 
parts of the tenancy premises of the part- 
nership to the two sets of partners,- the 
award in any way affected the rights of 
tire landlord or for that reason became 
illegal and could be set aside by the Court 
1970 Delhi/8 yi G— 24 
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suo motu in exercise of its inherent 
powers. The Court after holding that 
the objections filed by Basant Ram were 
barred by rime should have proceeded to 
deal with the award in terms of Section 17 
of the Arbitration Act and, in the facts 
of this case, should have proceeded to 
pronoimce judgment in terms of it. 

7. My attention has also been drawn 
to the objections to the award filed by 
Basant Ram. In para 1 as a preliminary 
pbjection, he submitted that the av/ard 
involved division about the tenancy pre- 
mises, which wa.s beyond tlie competency 
of the Arbitrator to decide and that this 
could be done only with the consent and 
the authority of the landlord in writing 
and so the_ divfidon of the tenancy pre- 
mises v/as illegal, void, without jurisdic- 
tion and unenforceable in law. ThLs ob- 
jection involved Questions of fact as weUi 
as law. Basant Ram’s application imder 
Section 33 already stood dismissed. His' 
objections imder Section 30 also stood 
time-barred. In these circumstances, 
therefore, it was not open to the Court 
to_ invoke its inherent powers to sustam 
this objection. Exactly a similar situa- 
tion arose in Madan Lai v. Sunder Lai, 
AIR 1967 SC 1233. In this case the Court 
held: 

"Assuming that the Court has power 
to set aside the award suo motu. that 
power cannot be exercised to set aside an 
award on grounds which fall under S. 30 
of the Act, if taken in an objection peti- 
tion filed more than 30 days after sendee 
of notice of filing of the award, for if that 
were so the limitation provided under 
Art. 158 of the Limitation Act would be 
completely negatived.” 

This case, therefore, leaves no. scope for 
the invocation of the inherent powers of 
the Court for the setting aside of the 
award in the circumstances of the present 
case. 

8. The learned counsel for the respon- 
dents had placed reliance on the Bench 
decision of the Patna High Court in Deep 
Narain Singh v. Mt. Dhaneshwari, AIR 
1960 Pat 201, where the suo motu powers 
of the Court were affirmed in the facts 
of that case and to Premji Kumbhabhai 
y. Union of India. AIR 1965 Assam and 
Nagaland 81. In the first case, the Court 
held that it had power under Section 17 
itself to set aside the award without wmt- 
ing for an objection to the award being 
filed or without considering any applica- 
tion for setting it aside. But that situa- 
tion would arise, as observed in this very 
case, where the award was found to be a 
nullity because of the invalidity of arbi- 
tration agreement or for any other simi- 
lar reason or when the award was prima 
facie illegal and not fit to be maintained. 

In the second case of Assam, the Court 
found that the award on the face of it . 
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was in excess of the jurisdiction of the 
Arbitrator and was for that reason set 
aside. These cases do not in any way 
help the respondents. 

9. In view of this position of law. I 
am of the view that the settiw; aside of 
the award by the Court in this case was 
wholly wrong and erroneous and this 
revision petition deserves to be accepted, 
but, in the circumstances of the case, the 
parties should be left to bear their own 
costs. It is ordered accordingly. 

Petition allowed. 
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H. R. KHANNA, J. 

Mahi Singh and others, Appellants y. 
Chunk© and others, Respondents. 

Second Appeal No. 353 of 1967. D/- 
6-6-19G9. 

Easements Act (1882), Section 7 — 
Riparian rights »- tVater from spring 
only source of drinking water (or (bo 
residents of a village — Construction of 
tank and pipe at the spring for taking 
water to the village for that purpose — 
Constnictioa causing no obstruction to 
the supply of water from that spring 
which ilo^ys down stream — Construc- 
tion cannot be objected to, by the resi- 
dents o! village at lower level who have 
only seasonal right to take water from 
that stream for irrigatme tbcii land. 

Where water from a spring Is the only 
source of drinking water lor the residents 
of a village, then construction of a tank 
and pipe at the spring, for taking water 
to that village for use of water for (hat 
purpose and which has not resulted In 
diminution of the supply o! water from 
that spring which flows down stream, 
cannot be objected to by the residents of 
village at lower level who have only a 
seasonal right to take water from that 
stream for h^gating their land. 

fPara 7) 

For use of water for drinking pur- 
pose. which relates to the ordinary and 
primary use of flowing water, there Is 
no restriction. So. the construction of 
tank and pipe being intended to fadiitate 
the use of water for its primary purpose, 
namely, drinking and not for any ex- 
traordinary or other purpose, and the 
only efiect of which Is that the readents 
of that village have been spared the 
trouble of carrying pitchers and other 
vessels to the spring for bringing water 
to village abadi. such construction can- 
not be objected to. 1904 AC 301 and AIR 
1932 PC 46. ReL on: (1897) ILR 24 Cal 
8G5 (PC) and AIR 1964 Orissa 165 and AIR 

1953 Bom 305, Dist (Paras, S, 7) 
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Cases Referred: Chronological Paras 
(19641 AIR 1964 Orissa 165 (V 51) - 
ILB (1964) Cut 518. Bhagaban 
Panda v. Bairagi Naik fi 

(1900) AIR 1960 Bom 490 fV 47) “ 

ILR (1060) Bom 441. State of 
Bombay v. Laxman Sakharam fi 
(1953) AIR 1953 Bom 305 (V. 40) « 

ILR (1953) Bom 913. AbbasaU V. 
Shaikh Mtutir fi 

(1932) AIR 1932 PC 46 (V 19) ” 

59 Ind App 56, Secy, of State v. 
Sannidhlraju Subbarayudu £ 

am) 1904 AC 301 - 73 LJ PC 
73, McCartney v. Londonderry . 

and Lough Swilly Rly. Co. Lid, 6 
(1897) ILR 24 Cal 865 - 24 Ind App 
CO (PC) Debi Pershad Singh v. 
Joynath Singh 6 

(^fliabil Dass and D. P. Sud. for Appel- 
lants: J. K- Sharma, for Respondents. 

n. R. laiANNA. J.:— This, regular 
second appeal filed by Mahu Singh am 
other plaintiffs is directed against ^ 
judgment and decree of learned District 
Judge, Simla, reversing on appeal the 
decision of the trial Court whereby um 
suit of the plaintiff-appellants against 
Chaunku Ram and others defendant*re^ 
pendents had been decreed. As a result 
of the decision in appe^ the plaintiff’s suit 
stands dismissed. 

2. The plaintiffs are the residents of 
village Garog, while the defendants art 
the residents of >^lage Falahl. Garog U 
at a lower level than Grillage FalahL There 
is a spring of water known as Chashma 
Falahi in the area of ^^age Falahi and 
Water from ft. after fiowing through the 
land in village Falahi, goes down-stream 
to village Garog. The plaintiffs’ case 
Is that they have been using the water 
of the stream for Irrigating their land 
situate in Khasra Nos. 10 and 11 rinoe 
the days of their ancestors. It Is statw 
that the defendants constructed a emaR 
cement tank (tanki) at the spring _ and 
took a pipe from this tank to the villasa 
abadi. The defendants are thus alleged 
to have diminished the Quantity of water 
that flowed into the natural stream aM 
thereby obstructed the irrigation fadhW 
of the plaintiffs. As a result of that act 
of the defendants, the vegetable crops of 
the plaintiffs are stated to have got 
damaged. The plaintiffs accordingll 
prayed for a permanent Injunction res- 
training the defendants from caus:^ 
obstruction in the flow of the stream by 
diminishing Its water, prayer was 
made for the demolition of the water 
tank and pipe construrted l>y the defen- 
dants. 

3. The Eiflt was resisted by the def^ 
dants and they averred that the plain- 
tiffs had no right to Irrigate their fields 
from the stream. Plea was also tak^ 
that the construction of the tank and the 
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inpe had been undertaken with the 
asdstance of Block Development autho- 
rities and that the aforesaid construction 
had not resulted in any diminution of 
the water supply which flowed doym the 
stream. 

4. The trial Court held that the con- 
struction of the tank and pipe had re- 
sulted in obstruction to the flow of water 
and the diminution of its quantity. The 
plaintiffs were further .held to have a 
right to irrigate their fields from the 
stream since the time of their ancestors. 
As such the injunction prayed for hy the 
plaintiffs was granted. On appeal the 
leamc-d District Judge held that the water 
of the stream was used by the plaintiffs 
for irrigating their fields. It was further 
held that the construction of the tank and 
the pipe had not resulted in diminishing 
the quantity of water Slowing down 
stream. As the irrigation of the plaintiff’s 
land ^vas held not to have been affected, 
the learned District Judge came to the 
conclusion that the relief of injunction 
prayed for could not be granted. 
The learned District Judge also held 
that the residents of village Falahi 
could construct the tank and take 
water for drinking purposes. The 
Falahi stream was held to be the only 
source of drinldng water for the people 
of village Falahi. The District Judge ac- 
cordingly took the view that it would be 
wrong exercise of discretion to grant in- 
junction and to deprive the residents of 
village Falahi of their source of drinking 
water. In the result, the apperi yras ac- 
cepted and the suit of the plaintiffs dis- 
missed. 

5. I have heard Mr. Chhabil Dass on 
behalf of the appellants and Mr. Sharma on 
behalf of the respondents, and am of the 
view that no case has been made for In- 
terference vath the judgment and decree 
of the lower Appellate Court. Shri 
Jasmer Singh (P. W. 6) was appointed a 
Local Commissioner in this case and his 
report shows that the pipe constructed by 
the plainMs is l" wide and the construc- 
tion of the tank and pipe has not restdted 
in any decrease in the flow of water down 
stream. The report further shows that the 
residents of village Falahi had a right of 
getting drinking water from Chashma 
Falahi, The fact that the water from 
Chashma Falahi is the only source of 
drinking water for the residents of village 
Falahi and their cattle, is also proved by 
the statement of Nathu Ram (D. W. 4). 
Even Jawahar Lai, plaintiff, as P. W. 5 
admits that the residents of vilMge Falahi 
have no other source of water. This fact 
is also borne out by the statement of 
D. W. 5 Lajja Ram, overseer, according to 
whom the spring "Chashma Falahi"is the 
main spinrce of drinking water for the 
residents of FalahL His evidence also 
shows that the construction made by the 


defendants has resulted in increased depth 
of water in the spring. On the basis of 
the material on record and the findings of 
fact arrived at by the lower Appellate 
Court it can be held to have been esta- 
blished: 

1. Water _ from Chashma Falahi is 

practically the only source of drink- 
ing water for the residents of village 
Falalu and their cattle, 

2. The tank and the pipe in question 

have been constructed by the resi- 
dents of village Falahi for the 
domestic use of water, namely, for 
drinldng. 

3. The construction of the tank and 

water pipe has not resulted in dimi- 
nution of the supply of water which 
flow down stream 

On the_ above facts the lower Appellate 
Court, in my view, rightly declined to 
grant the injunction prayed for by the 
plaintiffs. The question of use of water 
by riparian owner was dealt with by the 
House of Lords in the case of McCartney 
V. Londonderry and Lough Swilly Rly, 
Co. Ltd., 1904 AC 301, Lord Macnaghten 
observed — 

"There are, as it seems to me. three 
ways in which a person whose lands are 
intersected or bounded by a naming 
stream may use the water to which the 
situation of his property gives him access. 
He may use it for ordinary or primary 
purposes, for domestic purposes, and the 
wants of his cattle He may use it also for 
some other purposes ' — sometimes called 
extraordinary or secondary purposes — pro- 
vided those purposes are connected xvith 
or incident to his land, and provided that 
certain conditions are complied with. Then 
he may possibly take advantage of his 
position to use the water for purposes 
foreign to or unconnected with his riparian 
tenement His rights in the first two 
cases are not quite the same. In the third 
case he has no right at alL” 

It was further observed: — 

"In the ordinary or primary use of flow- 
ing water a person dwelling on the banks 
of a stream is under no restriction. In 
the exerdse of his ordinary rights he may 
exhaust the water altogether. No lower 
proprietor can complain of that. In the 
exercise of rights extraordinary but per- 
missible, the limit of which has never 
been accurately defined and probably is 
incapable of accurate definition, a riparian 
owner is under considerable restrictions. 
The use must be reasonabla The pur- 
poses for which the water is taken must 
be connected with his tenement, and he 
is bound to restore the water v/hich he 
takes and' uses for those purposes sub- 
stantially imdiminished in volume and un- 
altered in character," 

The above observations were followed by 
their Lordships of the Privy Council in 
the case of Secy, of State y. Sa n nid h iraju 
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Subbarayudu, AIB 1932 PC 46. In the 
present case the construction of the tank 
and pipe was for a domestic piirpose and 
as such was for a purpose of the first 
category enumerated by Lord Maenagh- 
ten. For such a purpose, which relates 
to the ordinary and primary use of Cow- 
ing water, there is. In the words of Lord 
Macnaghten. no x^rictltjn, Mr. Chhabil 
Dass on behalf of the appellants contends 
that If the residents of village Falabl 
want to take water from Chashma Falahl 
Of the stream flo^^g from it, they can 
only carry it In pitchers or other vessels: 
they have no right to construct tank and 
pipe near the spring for the flow of water 
to the village abadi. This contention. In 

! iy opinion, cannot be accepted because 
le construction in question Is intended to 
idlitate the use of water for Its primary 
urpose, namely, drinking and not for 
ny extraordinary or other purpose. Had 
le construction been, made for the use 
f water for a purpose other than dome- 
stic. there might posribly have been some 
force in. the contention advanced on 
half of the appellants but as in the pre- 
sent case the construction U Intended 
only to fadUtate the consumption of 
water for domestic purposes, the defen- 
dants cannot be compelled to dcnioUsh 
the construction. The only eflect of the 
construction of the tank and pipe is that 
the residents of village Falahi have been 
spared the trouble of carrying pltdiers 
and other vessels to the spring for bring- 
ing water to village abadi, 

6. Reference on behalf of the appel- 
lants has been made to the case of DebI 
Pershad Singh v. Joynalh Singh, (1S971 
ILH 24 Cal 865 (PO. This was a case of 
riparian owners. The upper proprietor 
daimed the right to dam up a stream on 
his own estate, and to Impound eo much 
of Ite water as he might find convenient, 
for irrigation, leaving only the surplus, 
if any, for the use of the proprietors 
below. It was held that he had no such 
right, in the absence of a right obtained 
by him In virtue of contract with tte 
lower proprietors or as a consequence 
of prescriptive use. The facts of the 
case reveal that the dam was sought to 
be constructed not for domestic use of 
water but for irrigation. As such the 
appellants cannot derive much help from 
the above authority. Reference on b^ 
half of the appellants has also been made 
to the cases of Bhagaban Panda v. Balragf 
Kalk. AIR 1964 Orissa 165, and Abbasall 
V. Shaikh Munir. AIR 1953 Bom 305. In 
the case of Bhagaban Panda the ripari^ 
owner wanted to use water for the pur- 
pose unconnected with his riparian tene- 
ment and an Injunction was issued against 
him. In the case of Abbasall Hasanall 
Peeriade. AIR 1953 Bom 305, the ph^- 
tiffs were seeking to build a "bandhara** 
and store water of the stream so that 
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the water might be made available even 
to such of them who were not riparian 
owners for their agricultural operations. 
It was held that the plaintiffs were not 
entitled to store or collect water for the 
above-mentioned purposes by the con- 
struction of a dam. In none of these two 
cases the impugned construction was for 
facilitating use of water for drink^ 
purposes. As such, the above authorities 
are clearly distinguishable. I may also 
observe that the dictum in AbbasaU 
Hasanall Peerjade's case, AIR 1953 
305. which is a Single Bench decision, 
was disssented from by a Division Bench 
of Bombay High Court in The State of 
Bombay v, T.jii^an Sakharam, AIR 1969 
Bom 490. 

7. The report of Shri Jasmec Siii^ 
Tchsildar. shows that the source of irri- 
gation of the land of the plaintiffs is 
Katool. which means that water flows 
into that land only for 3 or 4 rnonths In 
a year. It would, therefore, follow that 
plaintiffs have only a seasonal right to 
take water from the stream in question 
for Irrigating their land. As against that 
the defendants depend upon the water of 
Chashma Falahi throughout the year fat 
drinking purposes. As the constructlOT 
of the tank and pipe In question is Intend- 
ed to facilitate the use ol water o! Chash- 
ma Falahi for drinking purposes of we 
defendants and has not resulted in <fl* 
minishing the supply el water lor the 
land of the plaintiffs. I see no cogmt 
ground to interfere with the order of the 
Court below when It came to the conclu- 
sion that no injunction shotild be Issued 
against the defendants compelling tbera 
to demolish the tank and pipe In que^ 
tion. The appeal consequently fails and 
Is dismissed, but, in the edreuinstances. I 
leave the parties to bear their own costs. 

Appeal dismissed. 


AIR 1979 DELHI 116 (V 57 C 27) 
(HIMACHAL BENCH) 

I. D. DUA, C. J. 

BriJ Lai, AppeUant v. Tulsi and others. 
Respondents. 

Second Appeal No. 45 of 1966. D/- 9“ 
6-1969. 

(A) Custom (Puniab) — - Adoption — 

KanCTa district — Customary adoption 
does not exclndc from its fold the adop- 
tion of a married man, particolarlf 
amoncst Dehra tribes. 1909 Pun Re 49. 
Bel. on. (Para 5) 

(B) Custom (Punjab)— Ancestral pro- 
perty —Alienation — Right to challenge 
— Gift in favour of adopted sons, the 
next male descendants, and others with 
their co n sent — Co l laterals of the adop- 

AN/BN/^81/70/MLD/P, 
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tcrs in the fourth dcfnrcc cannot challcnRC 
its validity. 

Where the Rifts of ancestral property 
are made in favour of the adopted sons, 
who are the next male descendants, and 
to the others with their consent, tlien the 
collaterals of the adopters in the fourth 
degree cannot challenge its validity. 

(Para 7) 

No doubt the proper person to object 
to an alienation is the nearest reversion- 
ary heir, and when he happens to be a 
minor or is shown that he is in collusion 
with the alienor, or tliat he has refused 
without sufEdent cause to institute pro- 
ceedings, or has precluded himself by his 
own act or conduct from suing, or has 
concurred in the alienation or the act 
alleged to be wrongful, the next rever- 
sioner is entitled to maintain the action. 
But it is only an alienation which has not 
become indefeasible or unassailable which 
can be challenged by the nearest rever- 
sionary heir, and the alienation of ances- 
tral immovable property becomes un- 
assailable if, inter alia, the next male 
descendants consent to it. AIR 1927 Lah 
521 & AIR 1947 Lah 185 & 66 Pun LR 
865, ReL on. (Para 7) 


Cases Referred: Chronological Paras 
(1964) 66 Pun LR 865, Maghar Singh 
- V. Gujjar Singh 2, 7 

(1960) 62 Pun LR 425. Ganga Singh 
V. Basant 2 

(1954) AIR 1954 SC 581 (V 41) = 

1955-1 SCR 44, Hem Singh v. Har- 
nam Singh 6 

(1951) AIR 1951 Simla 168 (V 38)=: 

ILR (1951) Pimj 144, Kirlu V. 

Kishan Dei 2 

(1947) AIR 1947 Lah 185 (V 34)=' 

48 Pun LR 406, Faqir Chand v. 
Bishan Devi 7 

(1927) AIR 1927 Lah 521 (V 14) = 

28 Pun LR 378, Khuda Yar v. 

Imam Din 7 

(1913) 1913 Pun Re 24=1913 Pun 
LR 143, Jiwan Singh v. Pal Singh 6 

(1909) 1909 Pun Re 49=1909 Pun 
LR 68, Chanda v. Akbar 6 

(1905) 1905 Pun Re 40=1905 Pun 
LR 18, Budh Singh v. Mula Singh 6 


Chhabil Das, for Appellant; Sushil Mal- 
hotra and D. P. Sud, for Respondents. 

I. D. DUA, C. J.: — ^Two gift-deeds dated 
20-7-1962 and 4-2-1963 respectively were 
executed by Bhuroo and Kanhiya (defen- 
dants Nos. 5 and 6) in favour of defen- 
dants Nos. 1 to 4. The plaintiffs institut- 
ed a suit on the allegation that the land 
and the house, which are the subject- 
matter of the two gift-deeds, are their 
ancestral property and. therefore, could 
not be validly gifted away. Of the donees, 
two of them are the adopted sons of the 
adopters. In the suit, the plaintiffs have 
claimed a declaration that these gifts 
would not affect their reveraonary rights 


after the death of defendants Nos, 5 and 
6. Tlie donees resisted the suit. The 
plaintiffs’ relationship was denied and so 
was ancestral character of the property. 
It was further pleaded that the gifts had 
been made in their favour in lieu of ser- 
vices, with the result that even if the 
property were proved to be ancestral, the 
gifts v.-ere valid. The two donees who 
claim to have been adopted as sons are 
Bengali and Aflatu. It was pleaded that 
as these two persons had been appointed 
as heirs of the adopters, the plaintiffs had 
no locus standi to bring the present suit 
which was, in the circumstances, purely 
speculative. 

2. The trial Court framed a number 
of issues on the pleadings of the parties. 
After observing that the objection regard- 
ing the valuation of the house in dispute 
was not pressed, it held the plaintiffs to 
be collaterals of defendants Nos. 5 and 6 
in the fourth degree, and indeed this was 
conceded by the defendantSf The pro- 
perty was held not to have been proved 
to be ancestral. Following a decision of 
the Punjab High Court in Rirlu v. Kishan 
Dei, AIR 1951 Simla 168, according to 
■which a gift of a reasonable and moderate 
portion of the ancestral land can be made 
in lieu of services and observing that 
such a custom was admitted by the learn- 
ed counsel for the parties, the trial Court * 
expressed its opinion that there was no 
obstruction in making a gift of non-ances- 
tral property by any proprietor. The 
property having not been shown to be 
ancestral, the validity of the gifts was 
upheld. The trial Court, however, added 
that in case the suit property was proved 
to be ancestral, these gifts would be 
clearly invalid because under custom, a 
gift of ancestral property could not be 
made except to the extent of a moderate 
portion in lieu of services. The Court 
did not find any evidence on the record 
sho'wing services to have been rendered 
by defendants Nos. 1 to 4 to the donors. 
The adoption of Bengali and Aflatu by 
Bhuroo and Kanhiya re^ectively was 

also upheld. These adoptions were by 
means of registered docinnents. The 

necessary ceremony of adoption was also 
proved to have been performed. The 

argument that Bengali v/as more than 

15 years old and was a married man be- 
fore his adoption and, therefore, his 
adoption was invalid, was negatived on 
the basis of question and answer 74 of 
■the Customary Law of the Kangra Dis- 
trict compiled in the Revised Settlement 
of 1914-1918 by Mr. Middleton. Under 
this rule of customary law. according to 
the trial Court, adoption of persojis like 
Bengali, who was stated to be 25 years 
old, was permissible. Even otherwise, 
such an adoption was held to be valid as 
held in Ganga Singh v. Basant, (1960) 62 
Pun LR 425. In the. presence of Bengali 
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and Aflatu. the plalntlfls had. In the orf- 
nlon of the trial Court no locus alandi to 
contest the gifts. Reliance for this view 
was placed on a Bench deddon of the 
Punjab High Court in Maghar Singh v. 
Gujjar Singh. (1964) 66 Pun LR 865. 

3. An appeal having been taken to the 
^urt of the learned Additional District 
Judge, that Court reversed the condu- 
sion of the learned Senior Subordinate 
Judge on the question of the non-ances- 
tral nature of the property. The gifted 
property was accordingly held to be an- 
cestral. The adoptions were also held to 
^ve been proved beyond all doubt and 
Bengali and Aflatu being adopted sons of 
oni^oo and Kanhiya respectively, were 
held entitled to succeed to them even If 
the gifts in their favour were not valid. 
?." view, the plaintiffs were held 
disentitled to a declaratory decree b^ 
cause they would not be the heirs of the 
property in dispute at the time the suc- 
c^rion opena The app^ was on this 
view dismissed. 

®POeal In this Court 
learned counsel for 
tlw appoints, has contended that merely 
b^use Uvo of the donees are the adopted 
cannot be deprived of 
“ collaterals to challenge the 
• invalid because the de- 

chure for the 
those collaterals who. at 
Stitftj succession opens, are found 
“"Jess they have lost 
weir right in some other way. He 

on Section 10 of the Hindu 
AdopUons and M^ntenance Act of 1956 
'^9'^ that no person shall be’ 
rapable of being taken in adoption 
fed he or she.had not been mferi^ 
Md he or she has not completed the age 
of 15 yenra These two coidittoj; h^w! 

cubiect to a custom or usage 
fidnnK^^^® the Parties which pe^Ss 
adoption of mamed persons and of oer- 
completed the age ofYs 
^ learned counsel. 

present case are tribes of DeSa! ” 

5. It Is desirable at this stage to reor^v- 
Ou^ion and answer 74 of the Cus- 
tomary Law of the Kangra District; 

— The Dehra tribes say he 
say he should be under 25. She Nurpur 


tribes say he can be adopted only If 6 or 
below 6. 

The Rajputs, Rathis. Jats of Kangra. 
the Rajputs. Rathis, Gaddis and Kanets 
of Palampur fix no age. The Brahmans 
of Kangra and Palampur. Mahajans, 
Suds, Khatris. Jats and Sainls of Palam- 
pur say he should be below 12. and the 
person adopting should perform the 
Yagyopvid ceremony In his own house. 

The Khatris, Mahajans. Suds and Sainls 
of Kangra TahsII say the person adopted 
ehould be below 20 at the utmost 
The Ghirths of Palampur say he should 
be below 10, and the Gaddis of Kangra 
cay there is no limit of age If the person 
adopted is of one’s own family, but If he 
IS not he should be of age." 

C. ^ter giving some Illustrations, the 
compilation gives some exceptions from 
Tahsil Hamlrpur and there are instances 
of adoptions of persons of 25, 30 and 40 
years of age. The answers given by the 
various tribesmen to this question clearly 
raggest that the provision In regard to 
the question of age cannot be corSldered 
to be mandatory in the sense that the 
adoption of a person who Is a litUe older 
than the age as suggested by the answer. 
Ibis reason alone, 
j.u y invalid. The law reports abound 
vmh decisiens dealing with sl^ar pro- 
yi^on in other compilations of customary 
of the Punjab which support the 
oir^ry nature of such a provision. The 
that a person as old as 20. and as sug- 
by the Exceptions, a person as old 
as 40. is permitted to be adopted, has 
bycrent in It the permissibility of the 
adoption of a married man. Keeping In 
view the general tendency In Kangra. 1 
Would be disinclined to hold that the 
rartomary adoption excludes from Its 
loia the adoption of a married man, parti- 
cmarly amongst Dehra tribes. In this 
connection, it would not be out of place 
J? *’*i^*' ^ the dedsloa of the Supreme 
Singh v. Hamam Singh. 
^R 1954 SC 581, to wWch reference has 
?ff®, been made in the judgment of the 
tnal Court. It has been olwerved In that 
Judgment:— , 

® particular rule recorded In 
the Rii^y-am" is mandatory or direc- 
tory must depend on what Is the essential 
raaracteristic of the custom- Under the 
“Vr a^ption Is primarily a religi- 
act Intended to confer spiritual bene- 
^v® adopter and some of the rules 
nave, therefore, been held to be manda- 
tory and compliance with them regarded 
as a TO^Pon of the vali^ty of the adop- 
noa. On the other hand, under the Cus- 
to^ry Law in the Punjab, adoption is 
wcu^ In ^racter. the object being to 
apMint an heir and the rules relating to 
c^monies and to preferences in selection 
have to be held to be directory and'adop- 



1970 


Paras Bam v. Union of India (Khanna J,) fF*rs, G-7)-lPr. 1] Delhi 110 


tions made in disregard of them are not 
invalid." 

In Jiwan Singh v. Pal Singh. 1913 Pim Re 
24. a Bench of the Punjab Chief Court, 
while dealing with the Riwaj-i-am ' of 
the Amritsar District, observed that the 
provision in regard to the age of the 
adopted son is of a recommendatory and 
not of a .mandatory character. Reliance 
for this view was placed in the reported 
case on an earlier decision of the same 
Court in Budh Singh v. Mula Singh. 1905 
Pun Re 40. Rattigan’s Digest of Custo- 
mary Law. which gives the general trend 
of customary rules prevailing in Punjab, 
states in paragraph 3G that there are no 
restrictions as regards the age or the 
degree of relationship of the person to be 
appointed. Amongst the authorities noted 
in the foot-note, Chanda v. Akbar. 1909 
Pun Re 49. is a case of Lohar of Amritsar 
TahsU, upholding the adoption of a mar- 
ried man. with children, of 26 years of 
age. The impugned adoptions, therefore, 
cannot be held to be invalid. 

7. Turning now to the question of 
competency of the present suit, it is un- 
doubtedly true that the proper person to 
object to an alienation is the nearest re- 
versionary heir, but when he happens 
to be a minor or is shov/n that he is in 
collusion with the alienor, or that he has 
refused without sufficient cause to insti- 
tute proceedings, or has precluded him- 
self by his owm act or conduct from suing, 
or has concurred in the alienation or the 
act alleged to be v/rongful. the next re- 
versioner is entitled to maintain the 
action. This broad rule is contained in 
paragraph 67 of Rattigan’s Digest of Cus- 
tomary Law. But the occasion to refer 
to this broad rule contained in paragraph 
67 arises only v/hen the concurrence of 
the next reversioner in the alienation has 
not the effect of rendering such alienation 
absolutely unassailable. Where such an 
alienation has become xuiassailable or 
indefeasible, paragraph 67 cannot be 
taken to confer any right on the remoter 
reversioner to challenge that alienation. 
The alienation of ancestral immovable 
property becomes unassailable if, inter 
alia, the next male descendants consent to 
it; see paragraph 59 of Rattigan’s Digest 
of Customary Law. This proposition 
seems to be dedudble from the decision in 
Khuda Yar v. Imam Din. AIR 1927 Lah 
521 which was approved by a Bench of 
the . Lahore High Court in Faqir Chand v. 
Bishan Devi, AIR 1947 Lah 185. • The 
decision in Maghar Singh’s case, (1964) 66 
Pun LR 865 to which reference has been 
made by the trial Court in its judgment, 
also points out that it is only an -aliena- 
tion which has not become indefeasible 
which can be challenged by the nearest 
reversionary heir. In the case in hand, 
in my view, as soon as the gifts are made 
in favour of the adopted sons, who are 


the next male descendants and to the 
others with their consent which must be 
assumed in his case, the suit by the pre- 
sent plaintiffs must be held to be incom- 
petent because of the principle enunciat- 
ed above. This appeal, in the circum- 
stances, fails and is dismissed, but with 
no order as to costs. 

Appeal dismissed. 
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(HIMACHAL BENCH AT SIMLA) 

P. N. KHANNA. J. 

Paras Ram, Appellant v. Union of India 
and others. Respondents. 

C. W. P. 95 of 1967, D/- 21-5-1969. 
Co-operative Societies — Himachal Pra- 
desh Co-operative Societies Act (13 of 
1956), S. 101 and Schedule 1, Entry 3 of 
the Act — Himachal Pradesh Co-operative 
Societies Rules (1960), Rule 92 — Pro- 
visions are discriminatory and violate pro- 
visions of Art, 14 of the Constitution ■— 
(Constitution of India,' Art. 14). 

Section 101 of the Act read with entrs 
No. 3 of Schedule 1 and also R. 92 of the 
Rules Confer upon Co-operative Societies 
unrestricted power and unguided arbitrary 
discretion to resort to one or the other 
method of recovery against die defaulter 
and thereby to pick and choose some of 
them for the application of more Mastic 
procedure under the Revenue Act, The 
said provisions, therefore, do provide dif- 
ferential treatment for persons similarly 
situated and thus being discriminatory In 
character violate the right of equity 
guaranteed by Art. 14 of the Constitution, 
AIR 1954 SC 545 & AIR 1961 SC 1715 & 
AIR 1967 SC 1581, Rel. on. (Para 12) 
Cases Referred; Chronological Paras 
(1967) AIR 1967 SC 1581 (V 54) = 

1967-3 SCR 399, Northern India 
Caterers (P) Ltd. v. State of 
Punjab 9, 10 

(1961) AIR 1961 SC 1715 (V 48), 

State of Orissa v. Dhirendranath 
Das 9 

(1954) AIR 1954 SC 545 (V 41) • = 

1955-1 SCR 448, Suraj Mall Mohata 
and Co. v. A. V. Viswanatha 
Sastri 9 

S. Malhotra and Romeshchandra, for 
Appellant: A. S. Sood, for Respondents. 

ORDER: — This petition under Arts. 226 
and 227 of the Constitution of India has 
been filed by Shii Paras Ram. a former 
Secretary, Indira Gram Sewa Co-opera- 
tive Society. Village Kuthera, Tehsil 
Ghumarwin. District Bilaspur. Himachal 
Pradesh for the issue of appropriate writ, 
order or direction, quashing the recovery 
proceedings commenced against him for 
the recovery of a sum of Rs. 10,509.06 

AN/BN/A378/70/MNT/B 
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with costs (Rs. 13.192.31 In all) beinB the 
amount of an award dated 26th June. 
1966 made ag^nst him. by the IMstiict 
Co-operative and Supplies OfBcer imder 
the provisions of the Himachal Pradesh 
Co-operative Societies Act, 1956, (Act 13 
of 1956). hereinafter referred to as the 
‘Act’. 

2. According to Ws allegations, the 
petitioner wMe worWng as the Secre- 
tary of the Indira Gram Co-operative 
Society Limited, respondent No. 6, In- 
curred the displeasure of the Co-opera- 
tive Inspector as a result of which he was 
involved in a charge of embezzlement ol 
the funds of the society. These charges 
were not admitted, as according to him. 
nothing was due from him. The dispute, 
as to the petitioner's liability towards the 
society was referred to the Registrar, 
Co-operative Sodety. Himachal Pradesh, 
Simla, respondent No. 2, under Sec- 
tion 87 ol the said Act, who In turn 
appointed the District Co-operative and 
Supplies OfSeer, Bilaspim. respondent 
No. 3. to act as the Arbitrator, under 
Section 88 (b) of the Act. On 26th June. 
1968. respondent No. 3 gave his award by 
which he directed the petitioner to pay 
a sum of Rs. 10,509.06 tdth costs (a totid 
of Rs. 13,192.31) to the lo^ia Gram Co- 
operative Sodety Limited, respondent 
No. 6. The petitioner filed an appeal 
vmder Section 113 of the Act but tbe 
same was rejected. A revision under Sec- 
tion 114 ol the Act ^ed by the Petitioner 
was likewise rejected on February 8, 
1067, by the Lieutenant Governor, 
Himachal Pradesh. In April 1987, the 
District Co-operative and Supplies Offi- 
cer, Bilaspur, on further representation 
made by the petitioner is alleged to have 
assured him that the matter would be 
again looked Into provided he paid a aum 
of Rs, 2,000 proviaonally. This sum of 
Rs. 2,000 was paid by the petitioner, but 
nothing substantial seems to have been 
done thereafter. 

3. The Collector, Bilaspur, respon- 
dent No. 4, has now started proceedings 
for recovery of the award amount under 
Sections 100 and 101 of the Act, read Wift 
Rule 92 of the Himachal Pradesh Co- 
operative Societies Rides, hereinafter 
referred to as tbe 'Rules’. The papers 
have been transmitted to Teh^dar, 
Tehsil Ghumarwin, District Bilaspur, for 
effecting the recovery of amount detailed 
In the award as arrears of l^d revenue, 
who. according to the petitioner, Is about 
to realise the amount 1^ coercive process. 

4. The petitioner has by this petitim 
challenged the constitutional validity of 
the provisions of the Act and the Rules, 
prescribing the method and mode of re- 
covering the amount of the award. TTie 
award of the arbitrator made under *ht» 


Act, if not carried out. Cn a certificate 
rigned by the Registrar, Is deemed under 
Action 100 of the Act, to be a decree of 
the Civil Court and has to be executed 
fo the manner as provided In Section 101 
according to which, the recovery Is to be 
made In the manner provided In the 
Rrst Schedule to the Act. 

5. The relevant provirions prescrib- 
ing the methM of recovery are contain- 
ed in the entry at serial No. 3 of the 
First Schedule to the Act, which read 
as follows:— , 

"By the Collector as arrears of L^d 
Revenue upon reciuisition by the Sodety 
or 

By any Civil Court having local Surisdic- 
tion. in the same manner as a decree ol 
such Court, upon application by the 
Sodety.” 

The method of recovery by the Collec- 
tor as arrears of land revenue Is given In 
Section 74 and other relevant sections of 
the Himachal Pradesh Land Revenue 
Act. 1953, hereiaallet referred to as the 
‘Revenue Act’. 

8. According to the learned counsel 
for the petitioner the two altemao^ 
modes of recovery provided by the Ad 
and the Rules, one being under Proceduia 
Code. Invest the authorities with arbitrary 
powers to select one or the other mode 
of recovery. No guiding prindplcs have 
been prescribed for making the choice. 
The provUlons ol the Act and RuIm 
regarding recovery are therefore Illegal 
ultra vires, and unconstitutionaL 5e& SOI 
of the Act read with entries at serial 
No- 3 of Schedule I of the Act and a^ 
Rule 92 of the Rules, according to ^ 
learned counsel, suffer from the Infirmity 
of excessive delegation of power. 

7. According to the learned counsel 
the mode of recovery under the Act is 
very harsh as compared to the recove^ 
through the dvil Court under the 
Procedure Code. In proceedings imd^ 
the Civil Procedure Code, tile judgment- 
debtor can raise objections regard!^ 
execution, discharge or Eatisfaction of the 
decree under Section 47. Civil Procedure 
Code; and is entitled if the execution ap- 
plication is made more than one year 
after the date of decree to a notice Pro- 
dding him with a chance to raise obie<> 
tions if any, under Rule 22 read vrith 
Rule 23(2) of Order 21. Ovil Procedi^ 
Code, and can also take advantage of the 
law of limitation which prescribes the 
Period of limitation of twelve years for 
executing a decree. No such faciliti^ 
are available to h£m when recovery- » 
made imder the Revenue Act. The ag- 
grieved defaulter la al» deprived of th® 
benefit of trial by ordinary Courts admi- 
nistering ordinary law; and would be 
subjected to the jurisdiction of the Reve- 
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nue Courts instead. The learned coimsel 
for- the respondent submits that under 
Section 84 of the Revenue Act, the de- 
faulter, if he denied his liability and pays 
the amount demanded under protest 
made in writing at tlie time of payment, 
also has the right to institute a suit in a 
ci\dl Court for the recovery of the amount 
so paid. But the right so given is clearly 
illusory, and disadvantageous to the de- 
faulter concerned, when it is borne in 
mind that he is required to pay the full 
amoimt before he can file the suit, where 
recovery can be claimed by him only 
after paying heavy court-fees. According 
to the learned counsel for the petitioner, 
the recovery provisions, therefore, in- 
fringe Article 14 of the Constitution of 
India inasmuch as a person like the peti- 
tioner proceeded against in the manner 
of the recovery of arrears of land revenue 
may be discriminated against as compared 
to another person against whom proceed- 
ings may be taken imder the alternate 
provisions of the Civil Procedure Code. 
It is in these circumstances that the 
learned counsel mges that the recovery 
proceedings stated against the petitioner 
should be ordered to be quashed. 

8. The language of entries against 
serial No. 3 in the First Schedule to the 
Act do vest the Co-operative Society with 
the unrestricted discretion to apply either 
to the Collector for effecting recovery as 
arrears of land revenue or to apply to 
the civil Coiurt having local jurisdiction 
in the' matter to recover the amount in 
the same manner as a decree of such 
court. The Act gives no guidance in the 
matter of treating any given case in one 
manner or the other. It has been left 
completely to the rmcontroUed arbitrary 
choice of the society concerned. 

9, It has been repeatedly held that all 
persons who are similarly situated are 
entitled to avail themselves of the same 
rights for relief or for defence and to 
enjoy like protection without discrimina- 
tion. ■ Even a rule of procedure comes 
as much within the purview of Article 14 
of the Constitution, as the rules of sub- 
stantive law. The learned counsel has 
referred to Suraj Mall Mohta and Co. v. 
A. V. Viswanatha Sastri, AIR 1954 SC 
545, State of Orissa v. Dhirendranath 
Das. AIR 1961 SC 1715 and Northern 
India Caterers (Pvt.) Ltd. v. State of 
Pimjab, AIR 1967 SC 1581, in support of 
his contention that if a law provides 
differential treatment _ amongst persons 
similarly situated, it violates the equality 
clause of Article 14 of the Constitution 
of India. The case of Northern India 
Caterers, AIR 1967 SC 1581, dealt ^th 
the provision of Pimjab Public Premises 
and Land (Eviction and Rent Recovery) 
Act (31 of, 1959). The legislature, by the 
said enactment provided an additional 


remedy to tlie Government which was 
tliought to be speedier than the one by 
way of a suit under the ordinary law, 
for the purpose of ejecting unauthorised 
occupants of Government premises. It 
was argued that persons occupying Gov- 
ernment premises form a class by them- 
selves as against those who occupy pri- 
vate owned properties. Such classifica- 
tion was sought to be justified on the 
groimd that a differential treatment was 
required in this case in public interest. 
But it was urged that all those who fell 
imder one classification were entitled to 
equal treatment among themselves; and 
as the impugned act provided an addi- 
tional remedy to the Government and no 
guiding principles were laid to select one 
procedure or the other the act v/as 
declared to be bad. Shelat, J. speakuig 
for the majority observed: — 

"Assuming that persons in occupation 
of Government properties and premises 
form a class by themselves as against 
tenants and occupiers of private owmed 
properties and that such classification is 
justified on the ground that they require 
a differential treatment in public interest, 
those who fall under the classification 
are entitled to equal treatment among 
themselves. If the ordinary law of the 
land and the special law provide tivo 
different and alternative procedures, one 
more prejudicial than the other, discrimi- 
nation must result if it is left to the will 
of the authority to exercise the more pre- 
judicial against some and not against the 
rest. A person who is proceeded against 
under the more drastic procedure is 
bound to complain as to why the drastic 
procedure is exercised against him and 
not against the others, even though those 
others are similarly circumstanced. The 
procedure under S. 5 is obviously more 
drastic and prejudicial than the one under 
the Civil Procedure Code where the liti- 
gant can get the benefit of a trial by an 
ordinary Court dealing with the ordinary 
law of the land with the right of appeal, 
revision, etc., as against the person who is 
proceeded 'against under Section 5 of 
the Act as his case would be disposed of 
by an executive officer of the Govern- 
ment, whose decision rests on his mere 
satisfaction, subject no doubt to an appeal 
but before another executive officer, viz., 
the Commissioner. There can be_ no 
doubt that S. 5 confers an additional 
remedy over and above the remedy by 
'Way of suit and that by providing two 
alternative remedies to the Govenmient 
and in leaving it to the imguided discre- 
tion of the Collector to resort to one or 
the other and to pick and chpose some of 
those in occupation of public properties 
and premises for the application of the 
more drastic procedure under S. 5 - that 
section has let itself open to the charge 
of discrimination and as being violative 
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of Artide 14. In this view S. 5 must b# 
declared to be void." 

10. The learned counsel for the res- 
pondent submitted that equal protection 
of laws cannot be said to have been 
denied merely because the Co-operative 
Society has b^n eiven the option of pro- 
ceedings again^ the defaulter either by 
an application to the Collector or by ap- 
plying to the d%il Court The defaulter 
cannot be given a position to dictate that 
the society should have no choice of the 
proceedings. As the procedure for the 
recovery of the arrears of the land reve- 
nue was speedier than the resort to the 
civil Court, there was no likelihood of the 
Co-operative Society ever going to the 
dvil Court The discrimination alleged 

was, therefore, unreal and fandfuL In 
fact the learned counsel adopted the 
arguments which had appealed to Bacha- 

wat. J, who wrote the minority iudgment 
In the Northern India Caterers’s case, 
AIR 1967 SC 1581. 

11. But in the light of the views ex- 
pressed by the niajoritY of the Judges of 
the Supreme Court as contained In the 
observations of their Lordships dted 
above, the contention of the learned 
counsel for the respondent cannot be 
accepted. 

12. It Is thus clear that Section 101 of 
the Act read with entry at serial No. 3 of 
Schedule I of the Act as also Rule 62 of 
the Rules confer upon -the Co-operative 
Sodeties unrestricted and unguided arbi- 
trary discretion to resort to one or the 
other method of recovery against the de- 
faulter and thereby to pick and choose 
some of them for the application of the 
more drastic procedure under the Reve- 
nue Act. The said provisions, therefore, 
do provide differential treatment for per- 
sons similarlv situated and thus being 
discriminatory In character violate the 
right of equality guaranteed by Artide 14 
of the Constitution. The said providons 
must, therefore, be dedared to be void. 

13. In the result the recovery proceed- 
ings started against the petitioner by the 
respondent under the aforesaid provisions 
is quashed. There shall, however, be no 
order as to costs. 

Petition allowed. 
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The Ishwari Khetan Sugar Mills Pvt. 
Ltd., Likshmigan], U. P., Petitioner v. 
Union of India and others. Respondents. 

Civil Writ Petn. No. 696 of 1968. D/- 
6-3-19G9. 
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Essential Commodities Act (1635) (ss 
amended in 1667). Ss. 2(3). 3(3-C)— Sugar 
produced in 1966-67 damaged by Gre and 
reprocessed in 1967-68 — Reprocessed 
sugar docs not become fresh sugar pro- 
duced in 1967-68 — S. 3(3) docs not apply 
— Portion of damaged unprocessed sugar 
containing more than 60%) sucrose No 
power in Central Government to give 
directions lor its reprocess — It Is impe- 
rative on Central Government to flx piici 
for its release. 

The petitioners, carrying on sugar 
manufacturing and selling budness. oro* 
duced sugar of D. 29 grade conforming 
to ISS standard In 1966-67. As a result 
of fire In the petiUoners’ godown before 
the slocks could be released for salfe 
portion of that sugar was damaged and 
was. therefore, reprocessed in 1967-68 to 
restore it to Its original condition. Abo^ 
3000 bags of damaged sugar could not be 
reprocessed and lay with the Petitioner^ 
who claimed a right in law to sell it In 
the market without being' reprocessed. 
The stock of the sugar which was repr^ 
cessed had already been included in^e 
figures of production of 1966-67. The 
question was whether the Central Cov- 
emment could issue direction to 
the reprocessed sugar as sugar produ^ 
In 1966-67 and at the prices fixed for that 
yean 

Held, in the dreumstances of the ca^ 
(1) that the reprocessed sugar must be 
considered to be the stock produced IQ 
196^67 to Justify its rdease as the 
produced in that year at the rates nxro 
for that year. It would not be proP®iL^ 
say that it was a lr«h producUoiu /U'® 
intervening fire was simply a hazard ol 
the trade and not a part of the normal 
process for manufacture of sugar. 

(Paras 11. IJl 

Sub-a (3) of S. 3, which cont^- 
plates the fixation of different prices for 
different kinds of sugar, does not apply to 
a case like this. Read in the context of 
the purpose for which Section 3 of the 
Essential Commodities Act has becai 
enacted, namely, for the purpose of regu- 
lating production and supply of an essen- 
tial commodity for the purpose of 
Ing its equitable distribution and availa- 
bility at fair price, this prnrision 
be construed to mean that the Centrm 
Government will be authorised to J“ 
different prices for different factories 
only for the purpose of securing a rcasof^ 
able return to an individual manufacturer, 
who was obliged to Incur some unfora- 
eeen expenses due to an accident or sotc 
B uch other case. Such an interpretation 
would be repugnant to the very 
of the Act. The facts, therefore, that tnfl 
petitioners had to incur expenses due to 
the accident. Is not at all relevant ana 
d<«3 not entitle them to have a £r^ 
price determined for the reprocessea 


‘1970 , I, K SuRar Mills v. Union of India (FB) CPrs. 1-41 DelH 123 


suRar. Besides, in any case, the product, 
.when first manufactured, remained suRar 
till after reprocessinR and. therefore, no 
manufacture was involved in the repro- 
cessine. particularly when judRed in the 
baclcRroimd of the leRislative provisions 
and the policy. AIR 1963 SC 791. DistinR. 

(Para 13) 

(ii) The Central Government had no 
power in law to compel the petitioners to 
reprocess the 3,000 baRs’ of damaRed un- 
processed EURar stni lyinR vdth tliem. It 
the damaRed suRar contained more than 
90 per cent of sucrose, it would prima 
facie be suRar subject to the, control at 
the Central Government under the Essen- 
tial Conunodities Act and the SuRar Con- 
trol Order and as such, the petitioners 
could not dispose it of without the 
necessary permission of the Central Gov- 
ernment. It is imperative for the Cen- 
tral Government, therefore, to determine 
its price and to direct its release and to 
deal with it in all respects in accordance 
with the provisions of the Essential Com- 
modities or the SuRar Control Order 
or other relevant provisions. A different 
price could also be fixed vdth respect to 
it (Paras 20. 21) 

Cases Referred: ChronoIoRical Paras 
(1963) AIR 1963 SC 791 fV 5(1) = 

(1963) Supp. 1 SCR 586, Union of 

India v. Delhi Cloth and General 

Mills Co., Ltd, 

S. C. ARRarwal with Revinder Narain, 
IJ, ARRarwii Miss Uma Mehta and K. 
Dayah for Petitioners: Devinder K. Kaour 
with A. D. Chaudhry, for Respondents. 

. ORDER: — The petitioners in this case, 
the Ishwari Khetan SuRar IMUs. Private 
Limited, carry on the business of manu- 
facture and sale of suRar. They have 
applied under Article 226 of the Con^- 
tution for a writ or order for quashing 
the directions issued by the Directorate 
of SuRar, Ministry of Food, Government 
of India. requirinR them to deliver their 
stocks of reprocessed suRar in the year 
1967-68 at the rates fixed by the Central 
Government for delivery of sugar pro- 
duced in the season 1966-67 and for pra- 
hibitinR the respondents from compellinR 
them to reprocess the_ 3,000 baRs of 
damaRed suRar lyinR with them and to 
permit the same beinR sold in free market. 
The petition was admitted to_ be heard 
by. a Division Bench but in view _o£ the 
Important question involved, it was 
referred to a Full Bench for decision and 
that is how the case is now before us. 

2. The occasion for filinR this, petition 
arose because of an accidental fire that 
took place on May 30, 1967. durinR the 
suRar season of the year 1966-67 in the 
petitioner’s Rodown No. 3 invoIvinR 
14,659 baRs of maniifactured suRar, out of 
which 1.144 baRs were completely lost 
and -the remaininR 13,515 were damaRed 


mther by fire or fire-fiRhtinR operations. 
As suRar at that time was a controlled 
commodity and could not be sold without 
permit, the petitioners approached the 
appropriate authorities in the SuRar 
Directorate \vith a request to issue per- 
mits to release the damaRed stocks for 
sale in the market. This request was, 
however, refused by the Directorate be- 
cause the dar^Red suRar did not conform 
to the prescribed Indian SuRar Standard 
(ISS) of D-29 Grade of SuRar, which 
alone could be released for human con- 
sximption. They advised the petitioners 
to reprocess it and to intimate the quan- 
tity of white EURar obtained sifter re- 
processinR, duly certified by Central Ex- 
cise Inspector of their factory, to enable 
the Directorate to consider its release. 
The petitioners, in consequence, started 
reprocessinR but by the end of 1966-67 
season, out of the damaRed 13,615 baRS, 
they could with difficulty and after in- 
currinR heavy costs reprocess 10,515 baRs 
only. 3,000 baRs still remained with 
them in the unprocessed form. 

3. In January, 1968. the Government 
by letter No. 4-2-(13)/66-SCII January 
20, 1968 (Annexure B) informed the peti- 
tioners -that the reprocessed suRar v/ould 
be treated as 'leys’’ suRar’ and reiterated 
that it was not possible to release the 
damaRed suRar for sale in free market. 
The words 'Lesw suRar’ represented the 
60 per cent of total production of suRar 
of the year 1967-68, w'hich, under a reids- 
ed policy for this season, the Government 
had decided to take over to be released 
under permits issued by them at con- 
trolled prices. By another letter dated 
January 30, 1968 (Annexure C) the peti- 
tioners w-ere further informed that the 
reprocessed suRar had to he delivered 
by them at rates applicable for deliveries 
of suRar produced in 1966-67, as fixed by 
the Central Government by order dated 
November 16, 1967, issued by them in 
exercise of powers conferred by sub- 
sec. (3-C) of Sec. 3 of the Essential Com- 
modities Act, 1955. This order fixed the 
ex-factory price of suRar at Es, 139.07 p, 
per quintal for the suRar produced in 
■1966-67, 

4. Before the letter dated January 30, 

1968 (Annexure C) was issued, the Gov- 
ernment had already fixed the price at 
which suRar produced in 1967-68 was to 
be released at Rs. 158.00 per quintal by 
Notification dated December 8, 1967 

(Annexure M). By letter dated February 
20. 1968 (Annexure E), the_ petitioners 
were directed to deliver 9 quintals out of 
the reprocessed suRar aRainst Rate sale 
release orders issued by the directorate 
at the price fixed for the suRar produced 
in 1966-67. The petitioners protested 
that this direction was wholly unjust and 
iUeRal. They maintained that haifinR re- 
Rard to the heavy costs incurred by them 
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In the reprocessing ol this sugar and the 
fact that the sugar artually rewj- 
cessed and so produced in the year 1967- 
68. it W'as neither just nor legal to ^ 
them to deliver it at the pnce fixed for 
the sugar produced In. 1966-67, or to 
treat it as the production of that year. 
The Managing Director of the petitloner- 
companv al^ met the Joint Secicla:^, 
Ministry of Food, personally who the 
petitioners say, gave them an Impression 
that Government would deterraine a 
different price for this reprocessed sugar 
after taking into account all the relevant 
factors including the cost of reprocesang 
and the cost of sugar lost in this repro- 
cesang. 

Later, by their letter dated March 13, 
1968 (Annexure E-2) the Directorate 
amended their letter ol February 20, 
1968 (Annexure E) to the extent tliat the 
nine quintals of sugar, referred therein, 
were allawed to be delivered from the 
fresh stocks of sugar produced in 1967-68 
and also at the prices fixed for this year 
as against the prewous directions to deli- 
ver it out of the reprocessed sugar and 
at the price fixed for 1960-67 and tlien by 
their letter dated April 19, 1968. also 
asked the petitioners to furnish them all 
details regarding the reprocessing includ- 
ing inlormation as to the extra matcriaX 
fuel, eta, used in the reprocessing, but 
did not thereafter determine any fresh 
rates at which this sugar was to be releas- 
ed. On the contrary, la exerdse of 
powers conferred by clause (S) of Sugar 
(Control) Order, 1966. read with ita 
clause 17(2). the Central Government 
amended a previous notification dated 
March 19, 1968, to spedally meet the 
petitioners’ objections, and by order dated 
May 20, 1961, added an explanation to 
sub-cla\ise (iv) to clause (c) of that Noti- 
fication that the damage or defective 
sugar or Rori brown sugar of any previ- 
ous season shall be marked as the produc- 
tion ol the season In which it was origi- 
nally produced. This necessarily meant 
that the reprocessed sugar in this case had 
to be treated as the sugar produced in 
1966-67. 


Thus. In spite of representations and 
requests, the petitioners maintain that 
the respondents have acted wiongfuBy 
and Illegally in insisting to treat the re- 
processed sugar as the sugar produced 
in 1966-67 and in refuang to determine 
the price at which it should be released 
for ^e. In regard to sugar of the 3,000 
bags. EiiSl lying with them in the unpro- 
cessed form, they contend that the res- 
pondents have no power In law to com- 
pel them to reprocess It and they are 
entitled to sell the same in the free 
market. • 

5. In the affidavit, filed In opporition. 
the respondents have denied all the alle- 
gations of the petitioners. They main- 


tain that the reprocessed sugar was, In 
{act, the production ol 1966-67 and could 
not be treated as that of 1967-68 to be 
released at the rates for this year, nor 
could any special price be determined for 
this sugar. They further maintain that 
sugar to be released for human consump* 
tion had to conform to specific Indian 
S\sEar Standard and the damaged rogar 
which was below this standard was not 
eligible for release. 

6. In the rejoinder the contentions 
raised In the petition are reiterated and 
the plea that the petitioners are entitled 
In law to sell the 3,000 bags of unprocess- 
ed sugar in the market, without being 
repmeessed, is reaffirmed. It is also 
urged that the respondents have. In riml- 
lar circumstances, been permitting release 
of damaged sugar. The case ol Shankar 
Sugar MiUs, XJ^ted, where a sirmlar fire 
had taken place, is cited as an Instance. 
There, it is stated, the respondents lele^ 
ed the damaged sugar for sale in the 
market 

7. The respondents filed a reply to the 
rejoinder reaffirming the position taken 
in the coimler-afiidavit. In regard to 
release of damaged sugar, In the case ox 
Shankar Sugar MUb. it was stated that 
this was a very old case relating to tbs 
season 1952-53, that the relevant papers 
relating to this case were not traceable 
and the respoxulenta were, therefore, un- 
able to say If the damaged sugar was 
released in that case and. If so. imdee 
what circiunstancea. 

8. The matter has been argued at 
length before iw. The contentions ralseo 
by the learned counsel lor the petitioners 
are— 

(1) That the reprocessed sugar shoi^ 
be considered by the respondents to be 
the sugar produced In 1967-68, and they 
were not justified In asking the petitioned 
to selj It at the price determined for tb® 
release of sugar product In 1966-67. 

(2) That, In the alternative, the Cen- 
tml Government, la the circtimstances ox 
this case, should determine afresh the 
price at which the reprocessed sugar 
should be released. 

(3) That the respondents have no power 
In law to compel the petitioners to repro* 
cess the 3,000 bags of the damaged un- 
processed sugar still lying with them 
wWch they are entitled to sell in the fr®* 
market. 

9. The argument of the petitioners I 
that the reprocessing of the sugar wa 
not a mere sifting or separating of gno< 
sugar from bad. but it was a process o 
manufacture itself. The damaged suga 
was melted, fresh syrup from newl! 
crushed sugar-cane was added to “ 
the mixture so produced was then refin 
ed by almost the same process that wa 
used for the manufacture of fresh suga 
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and the resultant reprocessed sugar, so 
obtained which conformed to the prescrib- 
ed Indian Sugar Standard D-29 grade, 
fit for human consumption, was wholly 
dillerent from the unprocessed damaged 
sugar, which serv^ed only as a raw mate- 
rial for its manufacture. In this process, 
they further contend that 5,031.7 quintals 
of the damaged sugar were completely 
lost, and out of the total quantity contain- 
ed in 10,515 bags, only 5103.3 quintals of 
sugar could be recovered and that this 
whole thing resulted in a net loss of 
Ks. 15,65,486/-, out of which the insurance 
company paid Rs. 3,55,422/- only and 
adding to ihis amount a sum of Rs. 12029/- 
on account of interest on the compensa- 
tion received from the insurance com- 
pany they still suffered a net loss of 
Rs. 11,97,135.33 p. They, therefore, con- 
tend that the reprocessed sugar should 
have been considered to be a fresh pro- 
duction or manufacture and the respon- 
dents should not have treated it to be 
tlie sugar produced or manufactured in 
the year 1966-67 and should have aUowed 
it to be sold at the rates determined for 
the sugar produced in the year 1967-68 
and that, in any case, the Central Gov- 
ernment should have determined afresh 
the price at which it was to be released 
rmder sub-section (3C) of the Essential 
Commodities Act, 1955, as amended by 
Parliament by Act 36 of 1967. 

10. The pleas, prima facie, . appear to 
be plausible, but it is difficult to sustain 
•fte arguments raised when examined in 
the background of the relevant statutory 
provisions and the powers conferred by 
Section 3 of the Essential Commodities 
Act on the Central Government to regu- 
late the production and supply of sugar 
for the purpose of securing its equitable 
distribution and availability at fair price. 
The purpose of this provision is to main- 
tain the supplies of essential commoditi^ 
and rebate Iheir distribution in public 
interest and the object of fixation of 
price is to make av^able these supplies 
at fair price to the general public. It is 
admitted by the petitioners that sugar is 
an essential commodity. As such, its 
production and distribution can validly be 
regulated by the Central Government in 
exercise of these powers. The industry 
producing sugar is essentially a seasonal 
industry and almost the entire marketable 
sugar is produced by the factories manu- 
facturing it during a particular part of 
. the year and for the remainder of the 
year they remain closed. The supplies in 
public interest, however, have to be m^- 
tained throughout the year at fair price. 

To achieve this purpose, the method 
adopted by the Central Government Is to 
assess the total production of the year by 
aU the factories and’ to fix a fair price 
after taking into account all the relevant 
factors, as provided by law, at which this 


production should be released to the 
trade. The stocks are then released from 
tune to time by periodical orders to obtain 
eqmtable distribution and to avoid artifi- 
cial shortages that may otherwise be 
created by vested interests. The release 
of the stoclis as well as fixation of its 
mces are both made with reference to 
the seasonal cost of the production of the 
year. This method for achieving the 
pupose of the Act is perfectly legal and 
stnctly within the powers conferred by 
Section 3 of the Essential Commodities 
Act on the Central Government. No 
challenge has, in fact, been laid by the 
petitioner in ^s regard. That being the 
position, the impugned directions requir- 
mg the petitioners to release the repro- 
cessed sugar as the sugar produced in 
1966-67 at the rates fixed for this year 
are perfectly legal and justified and no 
fault can be found with them, 

11. The question, however, that calls 
for determination is whether, in the cir- 
cumstances of this case, this reprocessed 
sugar can be considered to be the stocks 
produced in 1966-67 to justify its release 
as the sugar produced in that year at the 
rates fixed for that year. It is conceded 
by the petitioners that they had produced 
the sugar that got damaged as a result of 
fire in the year 1966-67. It is further in 
the affidavit of the respondents and not 
denied by the petitioners that they had 
also included this stock in the figures of 
production of that year in the statement 
submitted by them to the Central Gov- 
ernment. Under these circumstances, "If 
as a result of the accident in the peti- 
tioners’ own godown, before the stock 
could be released for sale, it became sub- 
standard and not marketable, and had, 
therefore, to be reprocessed and was re- 
processed to restore it to its original 
condition and to make it again the D-29 
grade sugar, fit for human consumption, 
as it was when produced, it would hardly 
be proper to say that it is a fresh pro- 
duction. The intervening fire was simply 
a hazard of the trade and not a part of 
the norm^ process for mamzfacture of 
sugar. The reprocessing had to be re- 
sorted to only to remove the defects that 
were caused by the accident and not to 
manufactmre the sugar that was being 
refined to remove the impurities. The 
stocks remained to be the rtocks produced 
in 1966-67 and declared to be so by the 
petitioners themselves. 

12. Relying on the observations of 
Das Gupta, J. speaking for the Court in 
Union of India v. Delhi Cloth and General 
MiHs Co., Ltd., AIR 1963 SC 791, 
the learned counsel contended that the 
reprocessing of sugar by the petitioners 
was in fact a fresh manufacture as held 
in this case, because by this reprocessing 
they had brought into existence a new 
substance, ^e observations in para 14 
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of this iudsment. on 'which reliance is 
plared, were made in a wholly different 
backcround. The question before the 
in that case was as to the leeality 
of imposition of excise duty to what the 
authorities called the manufacture 
of refined oil from raw oil Tlus will 
have no appHcaUon in the facts of the 
present case. Here what we have to see 
Is whether in the scheme adopted bv the 
to work Section 3 of the 
^sential ^mmodities Act, the reprocess- 
Pju^oses of distribution 
be tile suflar produced 
Piously, cannot be 
^ne in this for the reasons, which 

have already cet out 

Pladnjj reliance on euh-see. 
added by tte Parliament Act 30 of lOW 
counsel urqed that the Cen- 

IfS-h deremiSed 

aire„h the price of this reprocessed sugar 
^ter sul^scctlon (3B) of Section 3 of 
cub-section was 
tos Act In the tollon,. 

(tl ol sub-scoUon (2)7 o S“any 

fand of sugar (whether to the Central 
OovemiBcnfor to 
Government or 
Of class of 

PO notification la resnSt “f 
^en Issued undVr mb. 

ti^^af contained in sub-sw- 

tion (3). there shaU be paid to that otL 

by order, determine, having regard to ' 

K£EW5*«S 

J£SsS"-s'a=s„ 

ol n icasonahle retim. 

^u!aSSSt'S?'i^«> "■= 


L K. Sujfar Mills y. Union of Tndfa (fBJ &LS. 

tal^ into account the cost of Its mann- 
factu^ the Cwtral Government should 
nave fixed a different price for this cugar. 
It Is not possible to accept this submls-l 
doa Sub-section (3-C) does not at all 
apply to a case like this. It talks of a 
diuerent k^d of sugar and envisages the 
Qeterminatlon of Its price for the purpose 
of securing a reasonable return on the! 
capital employed, not in the manu^cturel 
or production of a particular lot but in 
the business of manufacturing sugar’! 
vide clause (cl) of the sub-section. The 
approach is, not from the point of view 
P* individual consignment of sugar, 
but from the point of view of the Indus- 
try as a whole for determining a fair 
price for its production of the year for 
purposes of the trade. It is true that this 
provision authorises different prices being 
determined from time to time and 
for diDerent areas and even for different 
mrtoiies, but that is intended for wholly 
**tilerent situations; as, for example; when 
there are variations In prices of sugar- 
cane from area to area or the manufac- 
t j-5f different factories, situated 

to diffwnt zones, Is different or there 
other causes relating to the 
of .manufacture of sugar as a 
toreri control ol the manufac" 

context of the purpose for! 
wmch Section 3 of the Essential Commo* 
mues Act has been enacted, namely, for 
toe mrpose of regulating production and 
cupoly of an essential commexiity for the 
purpose of securing its equitable distribu- 
tton and availability at fair price, this 
proyi^a cannot be constni^ to mean 
j Central Government will be 
Mtromcd to fix different prices lor diffe-f 
«nt factories only for the purpose of se- 
curing a reasonable return to an individual 
manufacturer, who was obliged to incur 
«^e unforeseen expenses due to an acd- 
f . oc some such other cause. Such an 
Interpretation would be repugnant to the 
of the Act. The fact, there- 
lorc. that the petitioners had to Incur ex- 
venses due to the accident. Is not at all 
relevant and does not entitle them to have 
afresh price determine for the repro- 
Besides, in any case, the 
moduct, when first manufactured, remain- 
fr ^ reprocessing and, there- 
_ **0 manufacture was Involved to the, 

J?*”'ocess^. particularly when judged to 
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sub-section, "producer^ ^ legislative provi- 
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TTriiCll y j-a. nxauon of different amended th 
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aiwr Bugar containing more that 


1^^”. used fa this Bub- 
has reference to the vari- 
sugar mentioned In the Act 
I®^ ®f Section 2 of Act 
°V®57 a^ amended the definition of 
and defined It to mean not only 
miv:,,. fiO per pent 
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of sucrose, including sugar candy, but 
also khandsari sugar or bura sugar crush- 
ed sugar or any sugar in crystalline or 
powdered form and included in this term 
even the sugar in process in vacuum pan 
sugar factoiy or raw sugar produced 
therein. It is for these dillerent kinds of 
sugar that the sub-section empowers the 
Central Government to fix different 
prices. Tlie reprocessed sugar in this case 
is not a sugar of a different kind. As 
stated earlier, it is the same land of D-29 
grade sugar conforming to ISS -standard, 
the price of which had already been fix- 
ed. The Central Government therefore, 
were under no obligation to fix a diffe- 
rent price for the reprocessed sugar of the 
petitioners in this case. 

15. The learned counsel for the peti- 
tioners then argued that his clients were 
forced to reprocess this sugar and this 
fact has a material bearing on the ques- 
tion in issue. This does not appear to be 
so for purposes of the decision of this peti- 
tion, because the only reliefs claimed by 
the petitioners in respect of the repro- 
cessed sugar are that the directions of the 
respondents to release it as the sugar 
produced in 1966-67 and at the prices fix- 
ed for that year be quashed and that the 
same may be held to be the production 
of 1967-68 and the Government, in the 
alternative, be directed to fix a different 
price for its release having regard to the 
expenses incurred in its reprocessing. No 
claim has been made on the basis of the 
alleged compulsion. The question, there- 
fore, whether the petitioners were com- 
pelled to reprocess the damaged sugar or 
they were simply advised to do so and 
they accepted this advice and reprocessed 
the damaged stocks, is not relevant for 
the decision of the points involved for 
granting or refusing these reliefs. 

16. The learned counsel for the peti- 
tioners then relied on the letter dated 
April 19, 1968 (Annexme U) from the 
Chief Director, Ministry of Food, Directo- 
rate of Sugar, requesting the petitioners 
to furnish information in regard to_ the 
damaged sugar along with the copies of 
the correspondence that the petitioners 
had with the Insurance Company in re- 
gard to their claim for compensation for 
the fire and maintained that the Tespon- 
dents themselves had in a way conceded 
the demand of the petitioners to deter- 
mine fresh price of the reprocessed sugar 
and this information was called only for 
that purpose. Referring to the peti- 
tioners’ letter dated May 20, 1963 (An- 
nexure .V) and the subsequent correspon- 
dence on the subject, the learned counsel 
complained that in spite of the required 
information having been supplied, the 
respondents failed to fix the price and on 
the contrary wrongfully persisted by 
letter dated August 9, 1968 (Annexure W) 
that the reprocessed sugar cordd only be 


treated as the production of 1966-67 and 
should be released by the petitioners at 
the prices fixed for that year. 

In the affidavit filed in reply the res- 
pondents maintained that at no stage any 
assurance was given to the petitioners 
that the price of the reprocessed sugar 
would be fixed. They did not deny the 
correspondence relied upon by the peti- 
tioners, but maintained that the data was 
asked for simply to enable the Govern- 
ment to carefully examine the macter be- 
fore^ giving a final reply and that after 
receipt of the full details, it was consider- 
ed that there was no case for determina- 
tion of any fresh price and that the repro- 
cessed sugar could not but be treated as 
the sugar produced in the year 1966-67. 
In view of what has been said above, the 
Government were under no obligation to 
determine the price of the reprocessed 
sugar and the mere asking of the data 
in regard to the damaged sugar cannot 
be taken to have conferred any right on 
the petitioners to have the price of the 
reprocessed sugar determined ’jy the 
Central Government The suggestion, 
therefore, that this correspondence indi- 
cates that the respondents had conceded 
the right of the petitioners to have the 
price of the reprocessed sugar determined. 
Is not correct. 

17. The learned counsel for the peti- 
tioners then referred to the notification 
dated May 20, 1961, issued by the Central 
Govenunent in exercise of their powers 
conferred by clause (7) of the Sug.ar (Con- 
trol) Order, 1955 (Annexure Q) providing, 
amongst others, that all sugar manufac- 
tured by vacuum pan process shall be 
sold by the producer packed in new Twdll 
jute bags of the dimensions given there- 
in and that each bag shall bear on it, 
amongst others, the marking of the season 
of production of the sugar . contained in 
it. Referring to the subsequent Notifica- 
tion dated July 31, 1962 (Annexure R) 
amending the previous notification dated 
May 20, 1961, the learned counsel pointed 
out that sub-clause (iv) of clause (c) of 
the previous notification, which provided 
that the season of production of the sugar 
shall be mentioned on the bag, was 
amended in the latter notification to pro- 
vide that the bag shall contain the year 
in which tlie sugar was packed. He, there- 
fore, maintained that what was necessary 
and relevant for the pinrpose of =ale of 
sugar, according to the relevant statutory 
orders in force at the time, was not the 
year of its production but the year of Its 
packing. 

By later notification dated March 19, 
1968 (Annexure F), the. Central Govern- 
ment, however, in exercise of powers con- 
ferred by clause (5) of the Sugar (Control) 
Order , read with clause (17), sub-clause 
(2) of that Order, added an explanation 
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after sub-dause av) to dause fc) to 
notification dated May 20, 1951, whidi 
provided that sugar obtained from the 
reprocessing of damaged sugar or defec- 
tive sugar or rori or brown sugar of any 
previous season, was to be marked as pro- 
duced. The learned counsel contended 
that this was wholly Illegal and unwar- 
ranted and that no such deeming protd- 
sion could be statutorily introduced bay- 
ing regard to the fact that the criterion 
for determining year or ses^on of pm- 
duction had already been directs! by 
notificaticrn dated July 31. 1962 (Anne- 

xure R) to be the year in which sugar 
was packed and this notification there- 
fore, could not apply to the reprocessed 
sugar. 

It was further malntrined that the 
sugar in question had been reprocessed 
before March 17. 1968 while this notifica- 
tion was issued thereafter and was not 
retrospective and, therefore, had bo ap- 
plication to the present case. 

18. The notifications dated July 31, 
1962 (Annexure B) as well as notification 
dated March 19, 1968 (Annexurc F) re- 
ferred only to the labelling of the bags 
and it is not quite correct to say that they 
would have any bearing on the year of 
production for purposes of detemunation 
of Its price. It Is. however, not necessary 
to deal with that argument further In 
view of what has already been a^d In 
regard to the nature of the sugar repro- 
cessed in this case. Independently of the 
notification dated March 19, 1963. this 
sugar cannot be considered to be a diffe- 
rent kind of sugar and is essentially and 
basically the production of 1966-67. the 
price for whl^ had already been deter- 
mined, 

19. I{ow taking uP the third conten- 
tion, dt is clear that the case of the peti- 
tioners la regard to 3,QQ0 bags of the 
damaged sijgar stands on a different foot- 
ing. By letter, dated June 11. 1963 (An- 
nexure V2) they wrote to the Chief Direc- 
tor. Directorate of Sugar and VanaspatL 
that in spite of efforts they have not been 
able to reprocess these remaining 3.000 
bags and that they may be allowed to be 
disposed of in whatever way the Directo- 
rate may deem proper and a reascyiable 
price may be fixed for the same; pmnting 
out specifically that It was not advisable 
or proper to keep this sugar for the next 
season for purposes of being reprocessed 
and that it was likely to deteriorate still 
further during the rainy season. To thte 
the respondents sent a reply by letter 
dated August 9. 1968 (Annexure W) 
eimply advising them to reprocess this 
sugar in the next season 1968 and 69 and 
intimate the white sugar recovered from 
It to enable the Directorate to consider Its 
release. 

20. This damaged sugar according to 
the averment made in para 5 of the re- 


joinder and the particulars of the repro- 
cessed sugar sent to the respondent vide 
Annexure V, dated May 20, 1968, con- 
tained 97.8 per cent sucrose. Sugar as 
defined by Section 2 (3) of Act No. 36 ol 
1967 means any form of sugar containing 
more than 90 per cent sucrose and includes 
even sugar In process In vacuum pan sugar 
factory or raw sugar produced. Accord- 
ing to this definition, if the damaged sugar 
contained 67.8 per cent of sucrose, it would 
prima facie be sugar subiect to the con- 
trol of the Central Government under the 
Essential Commo^ties Act and the Sugar 
Control Order and as such, the petitioners 
could not dispose It of vvithout the neces- 
sary permission. The defence of the res- 
pondents, however, for their Insisting on 
the petitioners to reprocess this sugar, as 
pleaded in para 6 of the reply to the re- 
joinder. is that under conditions that pre- 
vailed in 1966-07 when there was a com- 
plete control on distribution of sugar, ^ 
sugar produced In that year had te b® 
allotted to the State Governments or wu 
nominees ot notified prices and these 
prices were fixed in respect of sugar con- 
forming to Indian Sugar Standard grades 
only, and as the damaged sugar was below 
the iSS grade, for which no price 
could be fired, this sugar could not M 
allotted to the State Governments for 
tribution for domestic consumption 
hence was not released. 

21. No provision of the Essenti^ 
modities Act or the Sugar Control Order 
or any other law empowering the respon- 
dents to comp^ the petitioners to reprocess 
the sugar below the ISS standard has been 
brought to our notice. If the sugar pro- 
duced is sugar within the meaning or 
Essential Commodities Act, It Is open M 
the Ccrvlral Government to detemune iw 
price and to direct its release and to 
with it in all respects in accordance wivn 
the provisions of this Act. A different 
price can also be fixed with respect te it 
In fact the respondents themselves have 
produced (Annexure RBH. cony of a noti- 
fication dated December 8, 1967 where the 
Central Government fixed prices of variow 
grades of sugar higher or lower than 
-I>-29 grade. If the remaining 3.000 bags, 
therefore, contain sugar within the 

Ing of the EssentiM Commodities Act, It w 
imperative for the respondents to a®" 
with it In accordance with this Art ana 
the Sugar Control Order or other relevant 
provisions. 

22. In this view of the matter.;^ 
direct that the sugar In the damag^ 3-0^ 
bags may be got tested and examined ^ 
the respondents to ascertain the exart ^si- 
tion and its sucrose contents. If i t ^ 
found to be sugar subject to the contw 
and distribution in accordance vrith tn®! 
provisions of this Act. the respondensj 
should Issue suitable orders In accoroancej 
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done by a person prior to the cominR Into 
force of that clause. 

We shall proceed to consider these Rrounds 
in the order in which they were pressed 
before us. 

5. EE: GROUND fA).— This ground is 
based on the premise that unless Rold is 
, validly seized under Rule 126-L, it can- 
not be confiscated under Rule 126-M. It 
is, therefore, necessary to determine 
what, on a true construction of R. 126-M, 
is the condition for confiscation under 
that Rule. Is it necessary that Rold must 
b£ validly seized under Rule 126-L be- 
fore it can be confiscated under R. 126-M? 
Rule 126-M says that any Rold seized 
imder Rule 126-L shall be liable to confi.s- 
cation. It is not any gold which is de- 
clared to be liable to confiscation; it is 
only Rold seized imder Rule 126-L which 
is kibiected to the liability to confisca- 
tion. Seizure of Rold must, therefore, 
clearly precede its confiscation. HainnR 
resard to the clear and explicit language 
of the rule, Mr. Khambhatta on beh^f of 
the respondents could not resist the con- 
dusion that unless gold is seized it can- 
not be confiscated but his argument was 
that though seizure may be a necessary- 
condition of liability to confiscation, it 
■/ was not necessary that the seizure must 
' be a valid seizure imder Rule 126-L. 
What is required to satisfy the condition 
of that rule is, he argued, the physical 
act of seizure and whether it is done in 
accordance mth Rule 126-L or otherwise 
is entirely immaterial for that relates only 
to the mechanics of seizure. He contend- 
ed that it was therefore entirely irrele- 
vant to consider whether or not the un- 
declared gold was validly seized under 
Rule 126-L. This contention is, in our 
opinion, not well founded for it ignores 
the key words "any gold seized under 
Rule 126-L”. Rule 126-M does not say 
"any gold .seized” shall be liable to con- 
fiscation but it says "gold seized imder 
Rule 126-L” shall be liable to confiscation 
and effect must be ^ven to the words 
"seized under Rule 126-L”. The seizure 
contemplated by Rule 126-M is a seizure 
under Rule 126-L and, therefore, it must 
be in accordance with Rule 126-L. More- 
over the suggested construction woiffd 
make a mockery of the safeguard pro-vid- 
ed by Rule 126-L in regard to search and 
seizure of gold. Mr. Khambhatta on be- 
half of the respondents relied on the ded- 
>^>sion of the Supreme Court in Eadha 
" Kishan v. State of Uttar Pradesh, A^ 
1963 SC 822 but that decision deals with 
a totelly different question and cannot 
help in the construction of Rule ■126-M. 
The point at issue in that case was whe- 
ther seizure of certain articles as a result 
of search cainied on in contravention of 
■the pro-yisions of Sections 103 and 165 of 
the Code of Criminal Procedime was 
1970 Guj./8 YI G— 25 


■vitiated so that the fact ol seizure could 
not be proved by the eindence regarding 
seizure. The Supreme Court held that it 
was undoubtedly true that because of the 
Illegality of the search the Court might 
be inclined to examine carefully the evi- 
dence regarding seizure but the seizure 
was not vitiated and if the evidence with 
regard to the fact of seizure was other- 
wise satisfactory, the seizure could 
be established. We are not con- 
cerned here with any question of proving 
the fact of seizure. The question before 
us is as to what is the true interpretation 
of the words "any gold seized under 
Rule 126-L” and these words , clearly 
posit gold seized in accordance with 
Rule 126-L. 

G. It therefore becomes necessary to 
consider whether the undeclared gold 
which was seized by R. M. Shelat was 
validly seized under Rule 126-L. 
Rule 126-L (2) says that any person 
authorised by the Central Government by 
■writing in this behalf may enter and 
search any premises and seize any gold 
in respect of which he suspects that any 
pro'vision of Part XII-A has been or is 
being or is about to be contravened. The 
contention of the petitioner was that 
R. M. Shelat was not authorised by the 
Central Government by ivriting to enter 
and search the premises of the petitioner 
and seize the undeclared gold. The res- 
pondents, however, urged that R. M. 
Shelat had the necessary authority from 
the Central Government by reason of 
the Notification dated 10th January 1963 
issued by the Central Government as 
amended by the subsequent Notification 
dated 5th November 1963 read ivith the 
permission dated 17th December 1964 
given by the Superintendent of Central 
Excise. Since ■the Notification of the 
Central Government dated 10th January 
1963 as amended by the subsequent Noti- 
fication dated 5th November 1963 was 
relied upon as the source of authority of 
E. M. Shelat to exercise the function 
under Rule 126-L(2), it would be desir- 
able to examine the terms of the said 
Notification. Considerable argument turn- 
ed upon the language of the said Notifi- 
cation and we would, therefore, reproduce 
it in full in so far as it is material for the 
present purpose: 

"S.O. 130: — In exercise of the powers 
conferred by Rule 126-X read -with sub- 
rule (41 of Rule 126-J of the Defence of 
India Rules, 1962, the Central Govern- 
ment hereby authorises ofScers of the 
Central Excise Department not inferior in 
rank to officers specified in column 2 of 
the table below as the persons who shall 
exercise any or aU the pov/ers of the 
Gold Board in relation to the matters 
specified in the corresponding entries in 
pnlTimn 3 and column 4 of the said tabla 
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TABLE 


Sr. 

No. 


OfBcers of the Central 
Excise Department 
authorised to exercise 
the powers and func- 
tions. 


Rule of the Da. 
fence of India 
Rules. 1062 to 
which the 
TOwers and 
functions 
have refer- 
ence. 


Nature of the powers and functlonSi 


1 2 


3 


4 


1 Superintendent 


2 Superintendent 


3 Inspector. 


4 Inspector, 


5 Sub-Iospector« 


Sub.fcspector with the 
wntten permission of 
superintendent 


’ Inspector 
8 Superintendent 


120E 

126F 

126G 

I2SI 

126 L(B 


120L(2) 


128 L (6) 
128 L (4) 


Issue, renewal, refusal or canceDa- 
tion of licences of the dealers and 
acceptance and disposal of gold 
deposited by persons whose appli- 
cationsfor licences have been rrins- 
ed or whose licences have been 
cancelled. 

Acceptance and authentication of 
returns, afOxlDg of signatnres 
thereon and return of authesth 
cated and signed copies of returns 
to licensed dealers and refiners. J 
Calling for and Inspection of ac*^ 
counts, registers and docnmeat* 
from licensed defers and refiners. 
Acceptance and authentication of 
declarations by persons other than 
licensed dealers or refiners and 
affixing of signatures on declara- 
tions and return of authenticated 
copies to the declarants, 

into and search of any esla- 
blishmcnt of any licensed dealer or 
refiner and seizure of gold or 
packages, coverings and icceV' 
tacles containing gold, la the 
event of suspected contravention 
of the rules. 

Entry into and search of premh^ 
not being refinery or establish- 
ment of a licensed dealer and 
seizure of any gold or packages, 
coverings or recqitaeles contain* 
fog gold which may be found 
therein. 

Power to lake and dispose of 
samples. 

Power to hold enquiry forthepor*. 
l^se of ascertaining whether there 
has been any contravention of the 
provisions of Part XII-A of the 
Defence of India Rules, 1902 and 
to summon persons and docu- 
ments. 
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10 


Collector of Central Ex- 
cise, 


Assistant Collector of 
Central Excise 
Assistant Collector of 
Central Excise. 


126M(1)&(2) 


126 Q 


Confiscation of gold found and 
seized under rule 126 L (1) or 
rule 126 L (2); 

(a) where the value exceeds two 
thousand rupees; 

(b) where the value does not exceed 
two thousand rupees. 

According of sanction for the pro- 
secution of offences. 


Dept, of E. A, Notin, (No. F. 7 (26)/67.SB) Dt 9-1-1963. 


This Notification was amended by the 
subsequent notification dated 5th ^ Nov- 
ember 1963 which was inter alia in the 
following terms: 

’'NOTIFICATION. 

"Whereas the Centr^ Government is 
of the opinion that it is necessary in the 
public interest to do so: 

Now, therefore, in exerdse of the 
powers conferred by sub-rule (41 of 
Ride 126-J read with Rule 126-X, of the 


Defence of India Rules, 19(^2 the Central 
Government hereby makes the following 
amendments in the notification of the 
Government of India in the Ministry of 
Finance, Department of Economic Affairs 
No. S.O. 130, dated the 10th January 1963, 
namely: — 

In the said notification:— 

(11 

(21 for the Table, the following Table 
shall be substituted, namely: — 


TABLE 


Sr. OIBcers authorised to exercise the Rule of the De- Nature of the powers and 
No. powers and functions. fence of India functions. 

Rules 1962 to 
which the 
powers and 
functions have 
reference. 


1 2 


1 

2 ' ••• 

8 

4 

5 

6 Sub-Inspector of the Central Excise 

Department with the written per- 
mission of Superintendent, Preven- 
tive Officer of the Customs De- 
partment for the time being 
employed for the prevention of 
smuggling, with the written per- 
mission of a Gazetted Officer of the 
CoUectorate of Customs, any officer 
of the Directorate of Revenue 
Intelligence, other than 

(i) the Administrative Officer, 

(ii) Hindi Officer, and 

(iii) Ministerial Officer, with the 
written permission of a Gazetted 
Officer of the Directorate of Reve- 
venue Intelligence. 

•*« ••• 


3 4 



••• 

126 L (2) Entry into and search of 
premises not being 
refinery or establishment 
of a licensed dealer and 
seizure of any gold or 
packages, coverings or 
receptacles containing 

f old which may be 
ound therein. 
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On I7th December 1964. the Superinten- 
dent of Central Excise Granted written 
pemission to R. M. Shelat and other Ins- 
pectors and Sub-Inspectors of Central 
Excise to enter into and to search the pre- 
mies of the petitioner and to seize any 
of which any provision of 
the Gold Control Rules, 1963 had been or 
being or was about to be contravened. 

bv reason of the 
NotificaUon dated lOlh January 1963 as 
^bsequent Notification 
dated 5th November 1963 read with the 
17th December 1964 
thV authorised by 

We Central Government under R. 126-L 


of tile Central Government. The redtal 
M to the source of the power contained 
ta the opening part of the Notiilcatioos 
dated 10th January 1963 and 5th llovem- 
Mr 1963 cannot, therefore, be of any 
111 determining the true meaning and 
eliect of the Notification dated 10th Janu- 
ary 1963 as amended by the subsequent 
Notification dated 5th November 1963. 


8. Turning to the words *'the powers 
of the Gold Board” it is true that, stand- 
ing by themselves, they seem to support 
the argument of the petitioner but If we 
Notification dated 10th January 
1963 os a whole and try to collect tiie In- 
tention of the Central Government froo 
every part of it, these words do not pre- 
sent any difficulty in the way of a proper 
instruction of the Notification. The In- 
tention of the Central Go\'emment aJ 
marufested in the Notification is clear be- 
yond question. The Notification says In 
so many terms that the Central Govem- 
went authorises the specified officers to 
^^rcise any or nil the “powers of the 
Sn j ^ relation to the matter svf" 
we ouicers specified In f**,*®” t"®. corresponding entries to 

Table were authorised bv 3 ®/‘d column 4 of the said Tabl^ 

toe Central Government to exercise were matters specified In tof 

toe Dowera of toe Gold Board in rllSfon H of entry Into and 

specified In the correspond- Premises not being refinery or 

1" columns 3 and 4 of the ^^^^tohment of a licensed dealer and., 
TaWe and since the power contemplated wWch may be found 


„ contention of the nettttoner 

•'’^t the recital 

Ss, J”'"®'' ®mtained In thl 
1®*®'“ ‘“‘h January IsS 
“I®® th?word5 
u5?? ?Jr. ‘^® *® °®M Board" 

fc?d'a".e?':orS,ri9°6'3?h»“j 


columns 3 and 4 of the 

f SL ZlS2t?,n“da't'ed°',Sh 

rer- ^ Inefle^ve to authorise any ofll- ovuiw* ui uicuu^^ *—• 

( 9 \ power under R. 126-L establishment of » 

^ Now it is no doubt true that In the de^er and seizure of gold found 

^^g part of the Notifications dated 126-L f2) and thatJJ 

}Sm 5th Novembw Item No. (6) in the Table 


jj.-iiure 01 any gold which may be founa 
therein under Rule 126-L (2). It is clear 
from the Notification that the Central 
^'^H'ment intend^ to authorise the 
sD^fi^ officers to exercise the power of 
entry Into and scorch of premises not 
Dcing refinery or establishment of 


R^e^fi-T conferred W 

With Rule 126-X 
wnnit authorisation only In res- 
tiS u iSt Board but 

^'^«'^der"which«rtain^“S 
^ t^emment would no^tS 

taken if It can 

Justlfi®d u^er some other power under 
Government could law- 
tolly such action. The wrong laW 
^ Government cannot 

action If It is 


why It included Item No. (6) in the Tacie 
f* the Notification. The question is wbf- 
D ®*^ the words "the powers of toe Gold 
Iward in the opening part of the Notifi- 
cation should be allowed to defeat th® 
Intent of the Central Govern- 
ment. ^ese words undoubtedly can hav^ 
no application In a case of exerdse ot 
power under Rule 126-L (2). for the 
Pnder Rule 126-L (2) is not a power 
of tl« Gold Board, But it must be re- 
membered that the Central Government 
^s providing for conferment of autho- 
my Jn respect of several matters an? 

such as Rules 126-E. 126 -F, 
7 iv® power In the open- ^26-1 and 126-L 16) did refer to 

Sch’IpHIpH ih\ Notifications. Ufa J{j« T»wers of the Gold ^ Board. It to 
Mwer reference to the ^®r«^ore. quite possible that toe Central 

whch certain action Is takpn Government may have used the words 
the powers of the Gold Board” though 
toey were Inappropriate in relation to 
toe remaining matters, namely. Rules 126- 
Lfl). 126-L(2). 126-Lf4) and 126-M(2). 
Mere technical inappropriateness of lan- 

oi me action if f* i ffitege should not be allowed to defeat the 

otherwise within the scope of the Central Government 

po r liord Hobhouse speaking on behalf of the 
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Judidal Committee of the Privy Coimcil 
in Salmon v. Buncombe, (1886) 11 AC 
627 observed: 

"It is, however, a very serious matter 
to hold that when the main object of a 
statute is clear, it shall be reduced to a 
nullity by the draftsman’s unskilfulness 
or ifjnorance of law’’. 

The same principle was reiterated by 
Lord Justice Mackinnon in Sutherland 
Publishing Co. v. Caxton PublishinR Co.. 
(1937) Ch. 210, when he said: 

"When the purpose of an enactment is 
clear, it is often le;dtimate, because it is 
necessary, to put a strained interpreta- 
tion upon some words which have been 
inadvertently used, and of which the . 
plain meaning would defeat the obvioxis 
intention of the Legislature.” 

If the intention of the Central Govern- 
ment is expressed with sufficient clarity 
and there is no doubt here as to what the 
Central Government intended to accom- 
plish, it would not be right on our part 
to defeat the intention of the Central 
Government merely because of technical 
inappropriateness of the language used 
by the Central Government. Moreover 
to read the words "the powers of the 
Gold Board” as overriding the other parts 
of the Notification would be to sin 
against the fundamental rule of construc- 
tion which requires that all parts of a 
statutory instrument must be read harmo- 
niously so as to give effect to each and 
every part and not to result in rejection 
of any part as ineffective or futile. The 
effect of the suggested construction woidd 
be to render entries at serial Nos. (5), (6), 
(8) and (10) ineffective and meaningless 
and to mutilate the Notification by excis- 
ing an important part of it. 'That would 
be contrary to all recognized canons _ of 
construction and would fail to achieve 
the intention of the Central Government. 
We are, therefore, of the view that on a 
plain natural construction of the words 
used in the Notification as amended, the 
Central Government authorised the offi- 
cers of the Central Excise Department 
not inferior in rank to the Sub-Inspector 
of Central Excise with the written per- 
mission of the Superintendent of Central 
Excise to exercise the power imder 
Kule 126-L (2). 

9. It was then contended on behalf of 
the petitioner that in any event, _ the 
authority conferred under the Notifica- 
tion was ineffective for the purpose of 
Eule 126-L (2) since the authority was 
conferred on the specified officers by 
designation of office held by them and 
not by name. The petitioner tirged that 
the words used by the rule-m akin g autho- 
rity in Rule 126-L(2) were "any person” 
and these words indicated that a person 
to be entitled to exercise the power tmder 
Rule 126-L (2) must be, authorised by 
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name and not by description of office held 
by him. This argument is plainly incor- 
rect; it seeks to read much more in 
Rule 126-L(2) than what it contains. The 
words "any person” are used in R. 126-L 
(2) to denote a wider category of persons 
which v/ould include any and every per- 
son who may be authorised by the Cen- 
tral Government but they do not require 
that such person must be authorised by 
name and not by description of his office. 
There is no limitation as to the mode of 
conferment of authority in Eule 126-L(2) 
and we cannot _ import any restriction 
that the authority must be conferred by 
name and not by designation of office. 
Though the General Clauses Act, 1897 is 
not strictly applicable in the construction 
of the Gold Control Rules, the principle 
embodied in Section 15 of that Act can 
certmnly be relied upon and it would be 
legitmate to hold that where a power to 
appoint any person to execute any func- 
tion is conferred, such appointment may 
be made either by name or by virtue of 
office. 

10. The next contention of the peti- 
tioner was that in any event the autho- 
risation conferred under the Notification 
was not a valid authorisation in so far 
as the officers not inferior in rank to the 
Sub-Inspector of Central Excise were 
concerned, since there was no direct 
authorisation in their favour but they 
were authorised to exercise the power 
under R. 126-L(2) with the written per- 
mission of the Superintendent of Central 
Excise. The petitioner contended that 
the authorisation of the Central Govern- 
ment under Rule 126-L(2) must be direct- 
ly in favour of the person concerned and 
it cannot be made conditional upon a per- 
mission to be granted by another officer 
of the Government. It is difficult to ap- 
preciate this argument. Rule 126-L(2) 
confers power on the Central Government 
to authorise any person which would in- 
clude an officer of the Government and 
it is implicit in the conferment of the 
power that the Central Government may, 
while authorising such officer, impose a 
condition that he shall exercise the power 
imder Rule 126-L (2) after obtaining the 
written permission of his superior. 
If such a condition is imposed on the 
exercise of the power, the person exer- 
cising the prawer would have to obtain 
the written permission of his superior as 
required by the condition before he can 
exercise ilie power but when he exer- 
cises the power he would do so by virtue 
of the authority conferred up)on him by 
the Central Government. The authorisa- 
tion may be unconditional or it may be 
subject to the fulfilment of a condition- 

11. It is, therefore, clear that by the 
Notification dated 10th January 1963 as 
amended by the subsequent Notification 
dated 5th November 1963 the Central 
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^ver^ent authorised the officers of the 
pntral Exdse Department not inferior 
In rank to Sub-Inspector of Central Ex- 
^e to exercue the power under R. 12&-L 
iu written permission of 

® Central Exdse. 

R. ^ Shelat was a Deputy Superiaten- 
aent of Central Exdse and was as such 
an officer of the Central Exdse Depart- 
ment superior in rank to the Sub-Inspec- 
wr of Central Excise and before effectinff 
wpch and seizure, he obtained the per- 
m^on dat^ 17th December 1964 from 
0^ Central Excise. He 
must, therefore, be held to be a person 
dffiy ^thomed by the Central Gov2S 
St to exercise 

under Rule 126.Lf2) and 
^ ^ unsustain- 

able and must be rejected. 


A-LB. 


itr.^ (B): The challenRe 

126-M and 126-P suffered from the vice 

^ «-Cesave delegation of legislative 

t^®reIore Invalid. But 
mis challenge stands negatived bv the 
Si^® V Supreme Court In Makhan 
P^jab. AIR 1964 SC 

g| 

conferring power on the Central C.i-trorii 

ofSS, 30tt)(l.) WM Skud 

J. speaking on behalf 5 


13. HE: GBOUKD (C): This eromd 
ra^ the question whether Rules 126-L 
126-M and 126-P are outside the ambit cf 
the power conferred under Section 3. Ihe 
contention of the petitioner was that 
rules coxdd be made imder Section 3 only 
for the purpose of carrytag out one or 
more of the purposes set oirt In Sec 3, 
f“^sectIon (1) and since Rules 126-L, 
126-M and 126-P did not subserve any 
purposes set out In 
Section 3, sub-section (1). they were ultra 
yres Section 3. Now, for the purpose of 
ded^g this contention, it is immaterial 
whether the Gold Control Rules were 
made under Section 3. sub-section (1) or 
section 3. sub-section (2). clause (33). 
borne argument was addressed before ns 
°it of the petitioner as to whether 

^ that was comprised within the defini- 
tion of •■Gold" In Rule 12$-A, Explanation 
cla^ (d) could be said to be "Bullion" 
meaning of that term as used 
i“. Section 3. sub-section (2), clause (33) 
If not necessary to examine thb 
for even if the view be taken 
that the word "Bullion” is not sufficiently 
« within Its scope and 

sU that ia Included In the deflnl- 
In Rule I26-A, Explanation 
Control Rules cannot 
Section 3, sub-sec (2) 
dauso (33), they can In any event trace 
toe sowce of their authority In Sec 3. 

(1). , Section 3. sub-sec (1) 


. oecuon 3. sub-sec 
c^ers rule-making power on the Ctt- 
tral Government which can be exerd^ 

for carrvrntT _j *v> 


as 

?J2) to be satisfied that the attark 
acatast the TaHdity ol the eaid SSST™ 

^^"Se^h'fr‘’'5,ot'‘i!a5“^”uS 
ii3 °^ad‘”rd”eScSf Sd‘2S 

to toe r^e-makinH authority that It w^W 
be iffie to contend that the Art Va%^i 
legislative 

toe rule-m^ing authority, to ^ ori^ 
b. 3(2) (15) (i) of the Act suffers from top 

rSS t£ 

^J|d'"t£'a;"it Vi,;sS 

operative provisions of the Act amt in 
It, the Crattal SveSSteS^ hS 
delegated authority” 


wuvcmmeni which can be exerdsso 
lor carrying out any one or more of the 
set out to that sub-se^on and 
suD-section (2) of Section 3 then proceeds 
P pPt lEustratively certain matters 
•pr the rules made under Sec 3, 

^^seraon (1) may provide. Ihe matters 
Section 3, sub-section (2) are 
the generality ol the 
nue-maktog power conferred under Sec- 
^t^sectloa (l); the function of 
iitoH 3 ? 4 f®’ ««l>sect!on (2) is merely an 
mustrative one. It is. therefore, unneccs- 
to inquire whether toe Gold Control 
w^ made under Section 3. sub- 
sub-section (2), 

Wmd be validly made only for secu^^ 
more of the purposes mentioned In 
6^ (1), There must 

T the provisions of 

“o« of the pur- 
ESf” fPeoified In Section 3. sub-sec dl 
he test provided by the guiding prin- 
ciple set out to SectiinTs^Son (I) 
M an objective test and whether or not 
ta making the Rules the guiding prin- 
cipie was followed by the Central Gov- 
cmment and the Rules subserve any of 
i^purposes set out to Section 3, sub- 
( 1 ) i3 a justidable question. 
Vine clause (v) of classification of statu- 
tes made In Ram Krishna Dalmia v. S. P. 
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Tendolker, AER 1958 SC 538, the obser- 
vations of the Supreme Cotirt in Jyoti 
Pershad v. Union Territory of Delhi, AIR 
1961 SC 1602 and the unreported deci- 
sion of this Court in Premchand Jechand 
V. K. G. Sanghrani, Special Civil Appln. 
No. 434 of 1967 (Guj), If it can be shown 
from the intrinsic evidence in the Rules or 
from the affidavits that the Rides do not 
subserve any of the purposes set out ha 
Section 3, sub-section (1), the Rules would 
be outside the ambit of Section 3. 

14. Now the case of the respondents 
was that the Gold Control Rules subserv- 
ed the purpose of securinR the defence of 
India and maintaining supplies and ser- 
vices essential to the life of the commu- 
nity and the argument of the petitioner 
was, therefore, directed towards showing 
that the Rules did not subserve either of 
the said two purposes. The petitioner 
urged that for the purpose of establishing 
that the Rules subserved the purpose of 
securing the defence of India and main- 
tenance of supplies and services essential 
to the life of the community, it was not 
enough to show that there was some con- 
nection between the provisions of the 
Rides and the said two purposes but it 
vras necessary to show that such connec- 
tion was real and proximate so that the 
provisions of the Rules, if implemented, 
would result in the securing of the said 
two purposes. The argument of the peti- 
tioner was that if this was the test to be 
applied for the purpose of determining 
whether the Rules subserved the said two 
purposes, it was apparent that the_ Rules 
did not subserve either of the said two 
purposes for there was no real and proxi- 
mate connection between the provisions 
of the Rules and the said two purposes 
and the provisions of the Rules, if imple- 
mented, did not directly and immediately 
result in the fulfilment of the said two 
purposes. Before we proceed to considCT 
this- . argument of the -petitioner, it ^ 
necessary to point out that while consi- 
dering the question whether the Rules 
subserve the purposes for whitffi they are 
claimed to have been made, it must be 
borne in mind that -the Court is not to 
act as a Court of appeal and examine 
whether the view taken by the Central 
Government that the Rules subserve the 
stated purposes is right or wrong. ^ ^e 
Court cannot substitute its own opinion 
for that of the Central Government; as a 
matter of fact, the Court would not have 
sufficient means to form an opinion as to 
whether the Rules subserve the stated 
purposes or not. Ha-ving regard to the 
nature of the problem to be tackled by 
the Central Government, the diversity of 
factors liable to be. taken into considera- 
tion and the possibility of divergence of 
-vie-ws in the assessment of the relative 
value and effect of varying social, politi- 
cal and economic factors and their inter- 


connection with one another, a certain 
^oimt of latitude and free-play must 
be allowed to the Central Government 
and the rules made by the Central Gov- 
ernment cannot be struck down unless it 
appears clearly that the rules cannot, on 
a reasonable view of the matter, subserve 
the stated purposes. Such would be the 
case where the provisions of the rules 
are totally unrelated to the stated pur- 
poses or they are not reasonably capable 
^ bemg related to the stated purposes.! 
The test must be whether the means 
adopted by the Central Government 
^ reasonably related to the end 
in view, namely, the achievement 
of the stated purposes. We cannot accept 
the contention of the petitioner that the 
connection between the means and the 
end must be such that the implementa- 
tion of the means must directly result in 
tile achievement of the end without any 
intervening steps in the chain of causa- 
tion. In a complex society which is guided 
by _ many variable social, economic and 
political factors, it would be impossible 
to predicate in most cases that the means 
adopted would directly lead to the desir- 
ed end without the intervention of any 
intermediate factors. To read the section 
as authorising the Central Government to 
make rules only where the direct effect of 
the rules is to secure any one or more of 
the purposes set out in the section would 
be to deprive the section of much of its 
utility and value. It is immaterial as to 
how many links are there in the chain 
between the provisions of the rules and 
the stated purposes for effectuating which 
the rules are made. Tffiere can be no 
hard and fast rule or strait-jacket for- 
mula in this respect. The question must 
always be, whether the provisions of the 
rules can, on a reasonable view of the 
matter, be said to be related to the stated 
purpose and if they are, they must be held 
to be within the scope and ambit of Sec- 
tion 3. 

15, This view which we are taking 
finds support from the decision of the 
English Court in Chester v. Bateson, 
(1920) 1 KB 829. There the question was 
whether a certain Regulation was ultra 
vires the regulation-making power con- 
ferred on His Majesty in Council by Sec- 
tion 1, sub-section (1) of the Defence of 
Realm Consolidation Act, 1914 and deal- 
ing with this question. Darling, J. stated 
the following test; 

" and I ask myself whether it 

is a necessary, or even reasonable, way 
to aid in securing the public safety and 
the defence of the realm to give power to 
a Minister to forbid any person to insti- 
tute any proceedings to recover posses- 
sion of a house so long as a war worker 
is living in it.” 

The same test was also applied by the 
Judicial Committee of the Pri-vy CounciJ 
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la Attorney General for Canada v. Hallet 
& Carey Ltd, 1952 AC 427. That was 
an appeal from Canada and the statute 
wWch came up lor consideration was the 
National Emergency Transitional Powers 
Act. 1945. Section 2, sub-section (1) con- 
ferred power on the Govemor-in-Counol 
to do and authorise sudi acts and things 
and make from time to time such orders 
and regulations as he may deem necessary 
or advisable for the purpose of maintain- 
ing. controlling and relating supplies 
and services, prices, transportation, use 
and occupation of property, rentals, em- 
ployment, salaries and wages to ensure 
economic stability and an orderly transi- 
tion to conditions of peace. In exercise of 
this power, an Order in Cotmdl was made 
by the Governor in Council and the ques- 
tion was whether this Order in Council 
was ultra vires Section 2(1) of the Act 
Explaining the scope and ambit of the 
power of the Governor in Council under 
Section 2(1). the Judicial Committee of 
the Privy Council said; 

" That does not allow him 

(Governor In Council) to da whatever he 
might feel inclined, for what he does must 
be capable of being related to one of the 
prescribed purposes, and the Court Is 
entitled to read the Act in this way." 

The Bombay High Court has alsn adopted 
the same test in Amlchand v. G. B. Kotsdq 
67 Bom LR 2J4»(AIR 1966 Bom 70). 

I4th March 1968, 

16. If this test is applied, the chal- 
lenge to the validity of Rules 126-L. 
126-M and 126-P on this ground must 
fail The Gold Control Rules are reason- 
ably related to the purpose of securing 
the defence of India and maintenance of 
supplies and services essential to the life 
of the community. We may in this con- 
nection refer to paragraph 6 of the affida- 
vit of Chunilal Gopi(diand Son! sworn on 
1st April 1967 where it is stated: 

*' 1 say that the said Rules have 

been framed by the Central Government 
in exercise of its powers conferred by 
the Section 3. sub-section (1) of the De- 
fence of India Act, 1962 and not merely 
Under Section 3. sub-section (2). <dause 
(32), as suggested. I say that the Rules 
were framed inter alia with a view to 
■put restrictions on the sm uggling of gold 
and on the use of gold already* snuggl^ 
into India. I say that smuggling of gold 
was causing a drain on the foreign ex- 
change and that preventing smuggling of 
gold would result in increasing foreign 
exchange reserve of the Centi^ Govern- 
ment which was very necessary for the 
purposes of the defence of India as 
as the maintenance of the supplies and 
civil services essential to the life of the 
community. I say that the Gold Control 
Rules are Inter alia intended to serve the 
purpose of conservation of foreign ex- 
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change as also for the other purposes 
mentioned in Section 3(1) of the said Act 
In this connection, it is common know- 
ledge that the prices of gold in India 
owing to the demand by the people for 
preparing ornaments and articles of gold 
has been very high and lucrative as com- 
pared to the price of gold in other coun- 
tries and that is the inducement and In- 
centive to the people to smuggle gold. 
The smuggling of gold adversely affects 
to a great extent India’s foreign exc h an g e 
reserve and therefore it was necessary to 
control internal market and business In 
gold for purposes of conservation of 
foreign exchange by restricting the use 
of such gold wWch Is very essential in 
times of emergency for the defence of 
India as well as for maintenance of essen- 
tial services and supply of essential com- 
modities. I say that it was for these rea- 
sons and to achieve these objects that 
the Gold Control Rules were promul- 
gated." 

In view ol the statements In this para- 
graph. it is Impossible to say tMt 
me Gold Contrel Rules are totaffy 
unrelated to the purpose of securing the 
defence of India and maintenance of ser* 
vices and supplies essential to the life of 
the commimity or that they are not wa- 
eonably capable of being related to eithtf 
of the said purposes. We must* 

therefore, reject this grotmd of chall enge 
against the ^^dity of the impugned 
Rules. 

17. RE: GROUND (D): lhat takes us 
to the last ground of challenge against 
the validity of the impugned show cause 
notice. This ground of challenge was a 
limited one and it was directed oiw 
against the penalty sought to be Imposed 
on the petitioner under Rule 126-L (16). 
The argument of the petitioner was wt 
the omission to declare the unded^w 
gold and retaining possesrion of it Wim- 
out declaring it whldi rendered it liable 
to confiscation had already taken pto^ 
prior to 24th June 1963 when R. 126-WiDj 
was introduced in Part 3in-A of the Gold 
Control Rules and Rule 126-L(16) vfs. 
therefore, not applicable and no pendty 
could be imposed on the petitioner under 
that Rule. TMs argument depends for 
its determination on a true Interpretation 
of Rule 126-L(I6) and it is, therefor^ 
necessary to examine the language of that 
provision. Rule 12S-L(16) says that any 
person who in relation to any gold does 
or onuts to do any act which act or oroi^ 
son would render such gold liable to 
confiscation xinder Rule 126-M, or aheto 
the doing or omission of such an act sb^ 
be liable, in addition to any liab ility for 
any punishment under Part XII-A to a 
penalty not exceeding five times the 
value of the gold or one thousand rupees, 
whichever Is more. It is a provision 
posing penalty and therefore it should 
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not be construed retrospectively so as to 
impose penalty for an act committed 
prior to its cominR into force unless such 
effect cannot be avoided without doing 
violence to its language. Now, there is 
nothing in the language of this proviaon 
which compels iis to give it a retrospec- 
tive operation. On the contrary, the 
language clearly suggests a prospective 
operation. Rule 126-L(16) must, there- 
fore, be construed as attracting penalty 
only in those cases where the act or 
omission which would render gold liable 
to confiscation is done after the coming 
into force of that provision. If there is 
any act or omission rendering gold liable 
to confiscation done by a person prior to 
the coming into forcp of Rule 126-L{16), 
such a case would not be covered by 
Rule 126-L(16) and the penalty under 
that provision would not be attracted. It 
therefore becomes necessary to inquire 
whether on the allegations contained in 
the show cause notice, any act or omis- 
sion was done by the petitioner after the 
coming into force of Rule 126-L(16) 
which rendered the imdedared gold liable 
to confiscation. It is only if the respon- 
dents can show that such act or omission 
was done by the petitioner that the res- 
pondents can assume jiuisdiction to im- 
pose penalty on the petitioner imder 
Rule 126-L(16). 

18. That raises the question as to when 
gold becomes liable to confiscation. 
Rule 126-M deals with confiscation of 
gold and says that any gold seized under 
Rule 126-L shall be liable to confiscation, 
^ough the liability to confiscation is 
decided by Rule 126-M, it does not in so 
many terms state the grounds on which 
gold which is seized under Rule 126-L 
shall be liable to confiscation. But the 
grounds can be clearly gathered by im- 
plication from reference to Rule 126-L. 
The scheme of the rules seems to be that 
any person authorised by the Central 
Government may seize gold if he suspects 
that in respect of it any provision of 
Part Xn-A has been or is being or is 
about to be contravened and after gold is 
seized, it may be confiscated after 
adiudication in the manner provided by 
law if it is adjudged that any provision 
of Part Xn-A has been contravened in 
respect of such gold. Seizure of gold can 
be made on suspicion but after seizure, 
gold can be confiscated if what was suspi- 
cion at the stage of seizme is converted 
into determination as a result of adjudi- 
cation. Gold can. therefore; be confis- 
cated if it is established that in respect 
of it any provision of Part XII-A has 
been contravened. Contravention of any 
provision of Part Xli-A in relation to any 
gold would render such gold liable to 
confiscation. The question which we 
must, therefore, ask ourselves, is, whether 
any contravention of a provision of 


Part Xn-A rendering the vmdeclared gold 
liable to confiscation was committed by 
the petitioner after the coming into force 
of Rule 126-Lfl6). 

19. _ It is clear from the allegations 
contained in the show cause notice that 
according to the respondents, the peti- 
tioner o^vned the imdedared gold since 
me commencement of Part XII-A but 
failed to dedare it within the prescribed 
period in contravention of Ride 126-L(1) 
and retained possession of it without de- 
claring it in contravention of R. 126-L(10). 
The omission of the petitioner to dedare 
the undedared gold within the prescribed 
period in contravention of Rule 126-Ltl) 
and retaining possession of the imdedar- 
ed gold in contravention of R. 126-L (10)1 
rendered the undedared gold liable to 
confiscation at the latest by 28th Febru- 
ary 1963 and if it had been seized by any 
authorised person, it could have been 
confiscated under Rule 126-M at any time 
prior to 24th June 1963 when R. 126-L(16) 
V'as introduced. The undedared gold 
had already become liable to confiscation 
prior to 24th June 1963 and no act or 
omission was required to be done after 
24th June 1963 to render the undedaredj 
gold liable to confiscation. It is no doubti 
true that the petitioner continued ini 
possession of the undedared gold even 
after 24th June 1963 and was in posses- 
sion of the same on 20th November 1964 
when it was uncovered by the raiding 
ofiBcers but that was not an act or omis- 
sion which rendered the undedared gold 
liable to confiscation. The act or omis- 
sion which rendered the undeclared gold 
liable to confiscation had already been 
committed prior to 24th June 1963 and 
the penalty provided in Rule 126-L (36) 
was therefore not attracted. It is signi- 
ficant to note that the event which at-| 
tracts penalty is not a breach of any pro- 
vision of Part XII-A simpliciter but it is 
the doing of an act or omission which 
would render gold liable to confiscation. 
Moreover, the offence contemplated by 
Rule 126-L(16) is not a continuing offence. 
What attracts penalty under R. 126-L(16) 
is the act or omission which renders gold 
liable to confiscation. In the present case, 
the undedared gold had already become 
liable to confiscation by reason of an act 
or omission of the petitioner prior to 24th 
June 1963 and there was accordingly no 
question of the petitioner doing any act 
or omission after 24th June 1963 which 
would render the undedared gold liable 
to confiscation. Rule 126-L(16) had ther^ 
fore no application to the case of the peti- 
tioner and the impugned show cause 
notice issued by the Assistant Collector, 
Central Excise, was without juris.diction 
in so far as it sought to impose penalty 
on the petitioner under Rule 126-L(16). 

20. We, therefore, allow the petition 
and make the rule absolute to the limited 
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extent that a writ of mandamus shall 
Issue quashit^ and settlns aside the Im- 
puted show cause notice in so far as it 
ffltu upon the petitioner to show cause 
why penalty under Rule 126-L{16) should 
not be imposed upon him on the allejta- 
tions contained in it. Since the petitioner 
has partly succeeded and partly failed, 
the proper order for costs would be that 
each pirty should bear and pay Its own 
costs. 

Petition partly allowed. 
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B. J. DIVAN AND V. R. SHAH. JJ. 
Vora MuUa Taheralai Mulia AkbaralU, 
Appellant V. Manoranjan Baiua. Respon- 
dent 

Second Appeals Nos. 424 and 539 of 
1961. D/- 3-2-1969. from order of Asst J. 
at Mehsana in Q’dl Appeal No. 227 of 
1959 and from decision of Civil J. Junior 
Divn. at Siddhapur in Civil Suit No. 97 
of 1957 

Transfer of Property Act (1882), Sec- 
tion 53-A — Scope — Prortsions do not 
confer any richt on transferee to claim 
possession or any other richt in pcaperty 
— Transferee has a richt only to plead 
estoppel to protect his possession aceinst 
tnuisferor. 

As recards the richt of a transferee in 
possession under S. S3-A the foUowinc 
prindples emerce from the Section: ( 1 ) 
Sec 53-A only creates an estoppel acalnst 
the transferor or persons dahning tmder 
him from enfordne any rteht In respect 
of the property against the transferee or 
persons claindng under lum. <2) The trans- 
feree or persons daindng imder nim have 
a Tight to plead the bar of estoppel to 
protect their possession against the trans- 
leior or persons claiirdng under Wm. (3) 
The transferee does not get any right to 
daim possesrion or any ether right in the 
property on the basis of an unreglsterwl 
document (4) The right to plead estoppel 
conferred by Section 53-A on a transferee 
is a right available to the transferee in 
order to defend his possession, and (5) 
Section S3-A confers no active title on 
the transferee. AIR 1963 SC 794 & AIR 
1940 PC 1. FolL: AIR 1952 Orissa 143 & 
AIR 1957 Andh Pra 854 & AIR 1953 Ajmer 
47 & AIR 1953 Ajmer 19 & AIR 1939 All 
611 & AIR 1944 Oudh 212 & AIR 1943 
Mad 706 & AIR 1957 Andh Pra 61 (FB), 
Dist.; AIR 1967 SC 1390 & AIR 1963 Ker 
236 & (1906) ILR 28 All 41 & AIR 1945 
Pat 169 & AIR 1951 Nag 438. Referred. 

(Paras 10 & 13) 
Cases Rclerred; Chronological Paras 
(1968) AIR 1968 SC 794 (V 55) - 
(1963) 2 SCR 720. Delhi Motor 
Co. V. U. A. Basmrkar 12. 17 
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ae68) AIR 1968 Andh Pra 113 
(V 55) » (1068) 1 Andh LT 89, 
Manora Bai v. Sultan Bakath 
(1967) AIR 1967 SC 1390 (V 54) - 
1968 Cri LJ 1647, Man^ v. 
Taraknathjl 

a063) AIR 1963 Ker 236 (V 50) - 
ILR (1963) 2 Ker 167, Mathal r. 
Ktmuikoebu 

0957) AIR 1957 Andh Pra 61 (V 44) 

- 1956 Andh WR 1137 (FB), 
Chimplramma v. Subramaniraro 
(1657) AIR 1957 Andh Pra 854 
(V 44) - 1956 Andh 'WR 830. 
Adiayya v. Venkata Subba Rao 
0653) AIR 1953 Ajmer 19 (V 40) “ 

1952 AMLJ 33. Fateh Mohd. v. 

Mst. Ghosia BibL 

(1053) AIR 1953 Ajmer 47 (V 40) - 

1953 AMU 109, Gulab Chand v. 
Madholal 

0052) AIR 1952 Orissa 343 (V 33) •* 
ILR (1949) 1 Cut 705, Padmalabha 
V. Appalanarasamma I4i 23 

0951) AIR 1951 Nag 438 (V 38) - 
ILR (1051) Nag 004, Moolchand 
V. Parmanand 

0945) AIR 1045 Pat 189 (V 32) - 
ILR 23 Pat 061, Ramchandar 
Singh V. ^gbopati Sahai 
(1944) AIR 1944 Oudh 212 (V 31) - 
10 Luck 565, Swaz All v. Mt 
Firdous Jehan 

0943) AIR 1043 Mad 706 (V 30) -• 
1943-2 Mad U 300, Audinarayudu 
V. Mangamma 

0040) AIR 1040 PC 1 fV 27) - 
C6 Ind App 293, Probodh Kumar 
Pas V. Pantmara Tea Co. Ltd. 

(1939) AIR 1939 All 611 (V 26) -* 

ILR (1939) All 800, Ram Chander 
V. Mahara) Kunwar 
(1936) AIR 1936 Lah 519 (V 23) - 
38 Pun LB 28L Balmokand v. 

Bam Saran Das 

(1984) AIR 1934 PC 235 (V 21) - 
Cl Ind App 388, Fir Bakhsh v. 
Mahomed Tahar 

(1934) AIR 1934 Cal 559 (V 21) - 
ILR 61 Cal 240. Gourgopal Dev 
V. Kamalkalika Datta 
(1906) ILR 28 All 41 « 2 All U 491, 
Ghasiram v. Mangal Chand 
S. N. Patel, for Appellant, In S. ^ 1^ 
424 of 1961 and lor Bespoiuient in S. A- 
No. 539 of 1961: S- K. Zaveri for R-^P^' 
dent, in S. A. No. 424 of 1961 and tot. 
Appellant, In S. A, No. 539 of 1061. 

SHAH, J.:— The appellant in Set^ 
Appeal No. 424 of 1961. Is the 
while the appellant in Second Appew 
539 of 1961 Is the defendant in Civil Suit 
No. 97 of 1957 filed In the Civil CoV^.V 
Sidhpur. The circumstances under 
these two Second Appeals arise may U® 
briefly stat^i. 

2. The subject-matter of this dlspt^ 
Is a house at Sidhpur, and it belonged W 
one Alihussaln MahmadalU IqbaL 
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6-11-1952, Allhussain entered into an 


agreement of sale (Exh. 120) of tliis house 
■with the plaintiff and the sale price was 
fixed at Rs. 8,000, out of which an amount 
of Es. 2,500 was paid to Alihussain by the 
plamtiff on 6-11-1952. The balance 
amoimt of the purchase price has been 
paid by the plaintiff by the end of 1954. 
"With the execution of the agreement on 
6-11-1952, Alihussain put the plaintiff in 
possession of the house. The present 
defmdant obtained a money decree 
against Alihussain on 15-2-1955 in suit 
No. 873 of 1954 in the Calcutta High Coimt. 
The present defendant-judgment-creditor 
ffled Execution Application No. 75 of 1955 
in the Coimt of tlae Ci'vil Judge (Junior 
Di'vision) at Sidhpnr and in execution of 
the decree he got the house attached on 
27th Jime 1955. The plaintiff thereupon 
filed a claim petition No. 19 of 1956 •under 
O. 21, R. 58 of the Civil Procedure Code 
to get the attachment raised on the groimd 
that he ■was the exclusive o^wner of the 
property. This claim petition was dismis- 
sed by the Court on 26th July 1957. The 
plaintiff, thereupon filed Ci'pil Suit No. 97 
of 1957 on 2-9-1957 asserting that he is 
the exclusive o\vner of the property and 
asking for a declaration that the property 
is not liable to attachment and sale in ex- 
ecution of the decree of the defendant and 
for an injimction restraining the defen- 
dant from putting the property to sale in 
the Execution Application. In this suit 
the defendant contended that the sale 
agreement was not genuine and that it 
was executed to defeat the claim imder 
the decree. He also raised two more con- 
tentions to the effect that the judgment- 
debtor that is, Alihussain was a necessary 
party to the suit and that the suit was 
not maintainable at the instance of the 
■present plain'tiff in ■view of the pro'visions 
of Section 53-A of the Transfer of Pro- 
perty Act. 

3. The learned trial Judge accepted all 
the contentions raised by 'the defendant 
and consequently dismissed the sxiit of 
the plaintiff. The plaintiff filed Civil 
Appeal No. 227 of 1959 on 19-10-195^0 
the District Court at M^sana. The 
appeal was heard and derided by the 
learned Assistant Judge in that Cou^ 
The learned Assistant Judge held that the 
Sudgment-debtor 'was not a necessary 
party and that the pro-visions of Sec- 
tion 53-A of the Transfer of Prope^ 
Act created no bar to the plaintiffs 
maintaining this suit. He also hrid that 
the agreement for sale was genuine ^d 
that -possession was taken by the plain- 
tiff under the agreement for sale on 
6-11-1952 and that all moneys due imder 
the agreement for sale had been paid to 
Alih-ussain by the plaintiff before 'the 
end of 1954. He also held that the agree- 
ment for sale was not made -to defeat the 
creditors. He however, came to -the con- 
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elusion that the intention of the parties, 
' j ^ the agreement of sale was execut- 
ed by Alihussain, was to give the house 
M security for an amount of Rupees 

8.000. He, therefore, reversed the decree 
of the trial Court and passed a decree 
declaring that the suit house should be 
pld in Darkhast No. 75 of 1955 subject 
to the plaintiff’s charge over it for Rupees 

8.000. It is against this decree passed by 
tte first appellate Court that the plain- 
tiff has preferred Second Appeal No. 424 
of 1961 in so far as it declares that the 
property is liable to be sold in the execu- 
tion application filed by the defendant; 
while the defendant has preferred Second 
Appeal No. 539 of 1961 in so far as the 
first appellate Court has ordered the pro- 
perty to be sold subject to the plaintiff’s 
charge over it. 

4. Both these appeals were heard to- 
gether. In Second Appeal No. 424 of 
1961, Mr. S. N. Patel, learned Advocate for 
the appeUant-plaintiff contended that 
tmder the provisions of Section 53-A of 
the Transfer of Property Act, the plain- 
tiff acquires a right to possession of the 
property and he can protect this right of 
possession even by instituting a suit. He 
therefore, supported the condusion of the 
lower Court on this point, namely, that 
the plaintiff can maintain this suit. He, 
however, contended that the first appel- 
late Court was -wrong in coming to the 
conclusion that the agreement was passed 
simply by way of security for the amount 
that the plaintiff had advanced, and was 
to advance to Alihussain upto Rs. 8,000. 
He urged that the first appellate Court 
should have held that he was the absolute 
o-wner of the house xmder the agreement 
for sale and therefore, should have granted 
him the relief for the declaration that the 
property cannot be sold in execution of 
the decree. 

5. The contentions raised by the res- 
■ppndent-defendant are that the plaintiff 
has not acquired any right in the proper^ 
and therefore, he cannot maintain this 
suit; -toat even if the plaintiff can main- 
■tain this suit, yet the defendant was not 
a person daiming imder Alihussain and 
therefore, the suit of the plaintiff is not 
maintainable against him and that Ah'hus- 
sain-judgment debtor was a necessary 
party to this suit and he ha-ving not been 
joined, the suit of the plaintiff must faff. 

G. Before we proceed to consider the 
merits of the case it -will be necessary for 
us to - decide as to the facts foimd by the 
lower appellate Court. The lower ap- 
ppff a fp Court framed point No. 4 as 
’Vhether the alleged Banakhat and the 
subsequent sale is real and bona fide?" 
and the finding recorded thereon is m the 
negative. Mr. Zaveri, therefore, argued 
that the lower appellate Court has found 
the Banakhat as well as the subsequent 



124 GuJ. tPrs. 6-8) Vora Mulla v. Manoranlan (Shah J.) A. LB, 


sale-deed not to be real and bona fide. He, 
therefore, urged that the lower appel- 
late Court has held that the BanalAat 
Is made with an Intent to defeat and delay 
the claim of the creditors and therefore, 
the plaintiff’s suit based on the Banakhat 
and the subsequent sale-deed should have 
been dis^ssed. In our opirdon, Mr. 
Zaveri’s reading of the judgment of the 
lower appellate Court is not correct. It 
may be noted that the sale-deed was not 
executed in favour of the plaintiff until 
after the suit was filed. The plaintiff 
brought the suit, not on the basis of a 
sale-deed in his favour, but on the basis 
of a contract for sale in his favour. It 
is true that at the end of paragraph 12 
of his judgment, the learned Assistant 
Judge has remarked: "So, when ultimate* 
ly Alihussain knew that the suit house 
would be lort for ever on being sold out 
by the creditors, he has passed the sale 
deed to the plaintiff who is his Kulmukht- 
yar to oblige him.” This remark of the 
learned Assistant Judge does suggest 
that when the sale deed was passed by 
Alihussain he Intended to defeat or delay 
the claim of his creditors. However, this 
circumstance has no relevance In this 
ease, because the suit was not based on 
the sale deed. The suit was based only 
on the contract for sale and therefore, the 
intention of Alihussain at the time when 
the sale deed was executed is not at ^ 
material for the decision of this suit. It 
Is true that If point No. 4 is read with the 
finding thereon. It would give an Impres- 
sion that the learned Assistant Judge 
also found that the Banakhat was not 
real and bona fide. On a reading of his 
judgment, however, it appears to us that 
the negative finding on point No. 4 Is 
recorded by the learned Assistant Judge 
with reference to the sale deed alone. In 
paragraph 12 he discussed the que^dlon 
whether the agreement lor sale is real 
and bona fide or Is merely colourable. He 
considered the evidence on record and the 
reasons given by the learned trial Judge 
to hold that the agreement is not genuine. 
Having considered all the drcumslances. 
the learned Assistant Judge has recorded 
his finding in the following words : — 
"Now, when I have come to the conclu- 
sion that this Banakhat is genmne, and 
also have held that the entries in the ac- 
count books about the payment of Rupees 
8,000 are not bogus, we have to consider 
whether the sale in pursuance to this 
agreement is real or not.” 

There is, therefore, a clear finding re- 
corded on a consideration of the evfiience 
on record, that the Banakhat Is genuine. 
In parapraph 13 of his judgment, the 
learned Assistant Judge considered the 
finding of the trial Court that the transac- 
tion was intended to defraud the defen- 
dant and other creditors of Alihussain. 
Having considered the evidence on the 


point the learned Assistant Judge came 
to the conclusion that "the lower Court 
has wrongly held that the Banakhat has 
been efferied to defraud the defendant 
and other creditors.” There therefore 
a dear finding recorded by the learned 
Assistant Judge that the Banakhat was 
not made with an intent to defeat or 
delay the daims of his creditors. 

7. Mr. Zaveri then drew our atten- 
tion to the fact that the learned Assis- 
tant Judge has further come to the con- 
clurion that Alihussain did not intend to 
sell the property to the plaintiff by the 
Banakhat of 6-11-1052 and wanted to 
create merely a security for the money 
advanced to him by the plaintiff. It ww 
categorically stated to us by Mr. Zaveri 
that it Is not his case that the Banakhat 
was made by Alihussain to secure any 
money advanced by the plaintiff to Ali- 
hussain. It is clear from the plaint that 
the plaintiff also has not put forward any 
such claim Mr. Patel, the learned advo- 
cate for the plaintiff ^o stated to us that, 
that was not his case at any time. This 
conclusion of the learned Asdstant Judge, 
therefore, was not called for on the plead- 
ings in the case. Such a contention was 
not raised by the defendant In the writt^ 
statement and there was no issue rai^ 
on the point. Such a contention was ^ 
not advanced on behalf of the defend^t 
before the tri^ Court. The learned As- 
sistant Judge with respect to him wrt 
therefore, in error when he sought to 
make out a case not pleaded by 
party. Therefore, tMa part of his finding 
should be Ignored os being unnecess^ 
for the purposes of this litigation,' We 
will, therefore, proceed on the basis that 
the learned A^sidant Judge 'has fo^“ 
that the contract for sale dated &-11-1952 
is genuine and that It Is not made with 
Q view to defeat or delay the creditors./ 
The other facts found by the learned As- 
sistant Judge are that the plaintiff 
been put in possession of the property W 
pursuance of the said agreement by Au- 
hussain and that the plaintiff has paid tw 
whole of the purchase price to Alihussain 
and thus performed his part of the con- 
tract. 

8. The plaintiff has based his claim oo 
being a full owner of the property, Sim^ 
there was no registered gale-deed in 
favour at the time when he filed the sinv, 
it is obvious, In view of Section 54 of the 
Transfer of Property Act, that he had 
acquired owner^p of the property. The 
fogal porition is authoritatively stated W 
the Privy Council In Pir Bakhsh v, Maho- 
mrf Tahar, 61 Ind App 388 at p. 395 
(AIR 1834 PC 235 at p. 237) as follows: 

"By S. 54 of the Transfer of Property 
Act, a transfer by sale of tangible im- 
movable property of the value of Bs. 100/- 
and upwards can be made only by a 
registered instrument The land in ques- 
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tion is admittedly worth more than 
Es. lOO/- and the defendant has no regis- 
tered instrument of transfer in his favour. 
The section expressly enacts that a con- 
tract for the s^e of immovable property 
'does not of itself create any interest in 
or charge on such properts’^’. There is 
therefore no room for the application of 
the English equitable doctrine that 'a 
contract for sale of real property makes 
the purchaser the o\yner in equity of the 
estate’.” 

9. Mr. Patel, the learned advocate for 
the plaintiff however stated that the plain- 
tiff has pleaded facts entitling him to 
rely upon the provisions contained in 
Section 53-A of the Transfer of Proper^ 
Act in support of liis right to maintain 
the suit. hlr. Patel argued that the 
plaintiff has a right to defend his posses- 
sion conferred upon him by the provi- 
sions of Section 53-A and that he can, 
even as a plaintiff, take steps to defend 
his possession. Section 53-A reads as 
under: — 

"Where any person contracts to trans- 
fer for consideration any immoveable 
.property by ^vriting signed by him or on 
his behalf from which the terms necessary 
to constitute the transfer can be ascei- 
tained with reasonable certainty, 

and the transferee has, in part p^orm- 
ance of the contract, taken possession of 
the property or any part thereof, or the 
transferee, being akeady in possession, 
continues in possession in part perform- 
ance of the contract and has done some 
act in furtherance of the contract, 

and the transferee has performed or is 
willing to perform his part of the con- 
tract, 

then, notwithstanding that the contract, 
■though required to be registered, h^ not 
been registered, or, where there is an 
instrument of transfer, that the transfer 
has not heen completed in the manner 
prescribed therefor by the law for the 
time being in force, the transferor or any 
person claiming tmder him shall be de- 
barred from enforcing against the_ trans- 
feree and persons claiming under him my 
right in respect of the property of 
the transferee has taken or continued m 
possession other than a right expressly 
provided by the terms of the contract; 

Provided that nothing in this section 
shall affect the rights of a tramferee for 
consideration who has no notice of the 
contract or of the part performance there- 
of. 

10. It is. therefore, necessary to con- 
sider whether Section 53-A confers any 
right on the plaintiff. On a consideration 
of the language of Section 53-A, it is 
clear that no right of any kind is con- 
ferred on a person who has been put in 
possession of the property imder a con- 
tract for sale. The first -toee paragraphs 


of Section 53-A deal with the conditions 
on fulfilment of which the doctrine of 
part performance will come to the help 
of the transferee under a contract for 
sale. Tile fourth paragraph then pro- 
vides as to what benefit is available to the 
transferee if the conditions set out in the 
first three paragraphs are fulfilled. If 
there is no registered document in favour 
of the transferee who has been delivered 
possession of the property by the trans- 
feror, the latter can immediately evict the 
transferee from possession of the property 
on the ground that he, that is, the trans- 
feree, had no legal right to the possession 
of the property. However, the fourth 
paragraph in Section 53-A protects the 
transferee from being dispossessed by the 
transferor or any person claiming under 
him, even though the transferee has not 
acquired any title to the property by a 
registered document. The fourth para- 
graph therefore, lays down that even 
though the contract, though required to 
be registered, has not been registered, or, 
that the transfer has not been completed 
in the manner prescribed therefor by the 
law for the time being in force, the trans- 
feror or any person claiming imder him 
is estopped from enforcing any right in 
respect of the property against the trans- 
feree or persons claiming imder the trans- 
feree. The net effect is that so far as 
the transferor and persons cl aiming under 
him are concerned on the one hand and 
the transferee and persons claiming under 
him are concerned on the other hand, 
the former cannot assert any right in res- 
pect of the property against the latter. 
This provision mer^y debars the trans- 
feror or the persons claiming under him 
from asserting any right in respect of the 
property, in other words there is an estop- 
pel against the transferor and persons 
cl aimin g under him preventing them from 
enforcing any right in respect of the pro- 
perty. This estoppel against the trans- 
feror would be available only to the 
transferee and persons claiming under 
him and not to any other person. The 
estoppel arises only against the transferor 
and persons claiming under him; it does 
not arise against any other person who 
may have a right to proceed against the 
property. It may also be noted that the 
provisions of this section do not contain 
any words conferring any right in the 
property on the transferee. The language 
of this section and particularly of the 
fourth paragraph, does not suggest, direct- 
ly or indirectly, that the transferee is 
clothed with any right in the property. 
Since the transferor is estopped from 
enforcing any right in the property 
against the transferee, if and when the 
transferor seeks to enforce any such right, 
the transferee can always plead the 
estoppel against the transferor and thus 
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protect the possession that has been d eH - 
vered to him by the transferor. In our 
opinion, the transferee has merdy a right 
to plead estoppel, limited to the case 
where the transferor or any person claim- 
ing under him seeks to enforce any right 
in respect of the property. It is this 
restncted right to plead e^oppel which 
Is,^ somewhat loosely, referred to In cer- 
tain decisions as a right to defend his 
possession. We may make It clear that 
m our opinion, under the provisions of 
^rtion 53-A. the transferee does not get 
^ of the property. Sec- 

hon 53-A doM not speak of the confer- 
r^nt of the ri^t of possession by the 
to the transferee. It merely 
^aks of the estoppel against the Irani 
rfaSr pre^ting him from enfordng any 
SSa property against the traiS 

leree. It is on account of this estoppel 
against the transferor that it is looselv 
“ V transferee acquires a 
^ht to ^tect his possession. In our 
does not confer any 
^ property on the trani 
toee to whom possession Is delivered. 

^ conferred by Section 
on the tr^feree in possesdon Is a right 
to plead tl^ estoDDel against the trans- 
ieror or persons daiTwtnfT under him. 

auSiriSi ortti?°Si.r'“in‘°pSbSs 


^tB. 


Privy 


^ftunsfer of Property Act, the 
Council observed as follows:— 

*1n their Lordships’ odnion, the 
amendment of the law effected by the 
cMctment of S. 53-A conferred no right 
of fiction on a transferee in posses^n 
^der an unregistered contract of sale. 
Tneir Lordships agree with the view ex- 
press*^ by Mitter J. in the High Court 
the right conferred by S, 53-A Is a right 
available only to the defendant to protect 

to possessioa' The section Is so 

teuned as to impose a statutory bar on 
fne transferor; it confers no active title 
on the tramferee. Indeed, any other 
reading of it would make a serious Inroad 
on the whole scheme of the Transfer of 
Property Act" 

12. A question about the Interpreta- 
won of Section 53-A also arose before the 
Supreme Court in Delhi Motor Co. v. 
U. A. Basrurkar. AIR 1068 SC 794. The 
plaintiff in that case was a partnership 
“ 5 ™ and ft entered Into a contract with 
the defendant company for tatrfng a sub- 
lease of a building of which the company 
was a tenant The said contract of sutn 
was evidenced by three iinreglster- 
M documents. The plaintiff was given 
P^<^ion of a portion of the bulldlag. 
but later on. It was dispossess^ of It and 
*r “tought a suit for possession agrinst 
the defendant company. A questloa 
arose whether the plaintiff could »aln- 
wn an action for the recovery of posses- 


vo Ind App 2*93 -(AIR 1940 *prn aeffon for the recovery of po>o<»- 

Judidal Committee of th<i pXx. defenc^t company on 

was concerned with toe unregistered document of 

transferee under the ® argument put forward on be- 

lion 63-A ol PlatotUI pm, that thoTOh ti« 

The litigation concerned a registered, 

toe title to export quota H’l Plj^tlff could claim possesdon under 

quota rights which It In viW of the provision of Sec. 53-A 


were n^bto to th^ owneT^f thr*1®** 

^ta. The pMatmVSrcai wL g 

PO“€^ton of a portion of the Tea estate 
™rei*leiKi contract 

pie drfeni^t had, BubEcquent to the 

ua7'S‘g?'eS‘"‘h‘.°' <ihtatncd’*^a 

* li" ® tStote. but was not In tx)sse%. 

dOToflt The Tea Licensing Committee 
the defendant as tof^^ 
of the estate, though out of mssS^ 
rights to^^ 
^^.Ptaintiff thereupon brought a suit 
lumc It declared tSt tte d^ 


IV Vi. ‘•"8 provisions oz bee. 

♦i-. Property Act, because 

iw defendant company would be debar- 
red ^la enforcing against the plaintiff 
“}X rt^"t in respect of that propoiy ot 
which the plaintiff had already taken 
P^«rion. In negativing this argument, 
,®_®“Preme Court considered the ecope 
®£ 53.A of the Transfer of Pro- 

perty Act and observed as follows:— 
^Tn our otdnion. this argument pro* 
toeorrect interpretation of 
bectlTO 53-A, because that section Is only 
meant to bring about a bar against en- 

lorcempnf nt i » . 


"^Sht or title to the estate to bring about a bar against en- 

anv enfordtig [orcement of rights by a lessor In resp^ 

including toe right ^ ol which the lessee had al- 
to export quota allot^ l»ssession, but does not ^ve 

t <® pltotlff also sought an appro- to the lessee to rlufm posse^oa 

question to claim any other rigS^^^^^ 

Tra^ ?* fn Registered lease S^on 63-A 
^ if posses- ?*W®„T'3'ansfer of Property Act Is only 

PTOpe^ under ari unregister- a defence to a lessee and nrt 

In s^e.“uld maintain eudi a right on the basis of which 
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— ^ ..cc ,.uuiia rri?iinTain Cltel 

The Judicial Committee nega- 
to maintain 
^ While Interpret- 

ing toe language of Section 63-A^^ the 


l^or." 

It may ^ noted, that the Supreme Court 
approved of the Interpretation of Sec- 
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tion 53-A by the Privy Council In Pro- 
bodh Kumar Das’s case (supra). 

13. These two cases which are binding 
authority on this Court, clearly lay down 
the loUowinK propositions: — 

(1) Section 53-A only creates an estop- 
pel afiainst the transferor or persons 
claiming under him from enforcing any 
right in respect of the property against 
the transferee or persons clairnlng under 
him. 

(2) The transferee or persons daiming 
under him have a right to plead the bar 
of estoppel to protect tiieir possession 
against the transferor or persons cl aiming 
imder him. 

(3) The transferee does not get any 
right to claim possession or any other 
right in the property on the basis of an 
unregistered doccunent. 

(4) The right to plead estoppel confer- 
red by Section 53-A on a transferee is a 
right available to the transferee in order 
to defend his possession, and 

j (5) Section 53-A confers no active title 
Ion the transferee. 

14. Since such a transferee does not 
obtain any right in the property, it 
follows that he cannot maintain any suit 
on the allegations that there is a right 
vested in him and that such a right is 
infringed. A plaintiff, in order to main- 
tain a sxiit has to show that he is possessed 
of a certain legal right and that there is 
an actual or apprehended infringement of 
that right. Unless he does so. he cannot 
maintain a suit. It is predsely on this 
ground that both the M-vy Coimdl and 
the Supreme Court have emphasised that 
Section 53-A is available to a transferee 
by way of defence only, that is, in a case 
where he is arrayed as a defendant seek- 
ing to protect, by pleading estoppel, what 
he has got and not as a plaintiff seeking 
to remedy the infringement of a right. 
We may also note that in Padmalabha v. 
Appalanarasamma, AIR 1952 O^sa 143, 
a Division Bench of the Orissa High Court 
has also taken the same view; as taken by 
us. It is observed in relation to Sec- 
tion 53-A as follows: — 

"The section can never be avaffed of 
as foimding a cause of action; and it can- 
not, therefore, be urged that what Is 
available to liie transferee as a defence 
in a suit in ejectment by the transferor 
is available to him as a weapon of attack 
in an action which takes its rise from 
an invasion of the transferee’s rights 
imder the contract.” 

15. Even this limited right to protect 
his possession under Section 53-A of the 
Transfer of Property Act is not available 
against a transferee for consideration who 
has ho notice of the contract or of _the 
part performance thereof. If any right 
in property becomes vested in the trai^- 
feree imder Section 53-A, it would be 


UMeasonable to make this vesting of the 
right defeasible as against a subsequent 
transferee from the transferor, if he had 
no notice of the contract or of the part 
performance thereof. 

16. Mr. Patel, the learned advocate for 
the plaintiff, relied on a decision In 
Achayya v. Venkata Subba Eao, AIR 
1957 Andh Pra 854. That case was de- 
cided by a Division Bench of Andhra 
Pradesh High Court and the judgment 
was delivered by Subba Rao, C. J. (as he 
then was in that High Coint). It has 
been held in that case as follows; — 

"But, if the conditions laid down In the 
section (Section 53-A) are complied with, 
it enables the transferee to defend his 
possession if the transferor seeks to en- 
force his rights against the property. This 
statutory right he can avail himself both 
as a plamtiff and as a defendant provided 
he is using his right as a shield and not 
as a sword.” 

In that case the transferee under an un- 
registered document had taken possession 
of the property. That property was sold 
in execution of a decree against the 
transferor and the surplus amount of 
money was lying in Coiurt and the ques- 
tion arose whether the transferee can 
maintain a suit to recover that amount. 
The Court held that the transferee can 
maintain the suit as a plaintiff, because 
he had filed the suit in order to defend 
his possession of the property; in other 
words, the Court held that in effect and 
substance, it was a defensive act by the 
plaintiff. After considering tiie langu- 
age of Section 53-A of the Transfer of 
Property Act on page 855, the learned 
Chief Justice observed as follows: — 

"The section does not either expressly 
or by necessary implication indicate that 
the rights conferred on the transferee 
thereunder can only be invoked as a de- 
fendant and not as a plaintiff;” 

These observations show that the learned 
Chief Justice proceeds on the basis that 
Section 53-A confers such rights on the 
transferee, that, on infringement of those 
rights the transferee can have a cause of 
action enabling him to file a suit. In our 
opinion, this reading of Section 53-A is 
not proper. As we have indicated above. 
Section 53-A does not confer any right 
on the transferee. If a transferee has a 
right of possession conferred on him by 
Section 53-A then we would have had no 
hesitation in holding that the transferee 
can protect that possession not only as a 
defendant, but also as a plaintiff basing 
his cause of action on his right of posses- 
sion. But in our opinion, no such right 
is conferred on the transferee. It may 
also be noted that in this case before the 
Andhra Pradesh High Court the trans- 
feree was not pleading any estoppel 
against the transferor. The property In 
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Ws possession was sold away in execu- 
toin of a decree. By the suit, the trans- 
feree was layinfl a daim of ownership to 
the amount lying in Coiirt. In our opin- 
ion, Section 53-A does not confer 
such right on him. With utmost respect 
to the learned Judges of the Andhra 
F^desh High Coxirt, therefore, we are 
unable to agree with their decision, 

17. Mr. Patel also relied upon the 
decision in Gulab Ch^d v. Madholal. AIR 
1953 Ajmer 47. In paragraph b, the 
learned Judicial Commissioner notes the 
question that arose before him, namely, 
whether Section 53-A operates only as 
an estoppel against the transferor or the 
persons claiming under the transferor. 
The learned Judicial Commissioner enu- 
merated the cases for and against the 
transferee. However, he has not dis- 
cussed any of these cases. He purports 
to follow a ruling of the Judicial Com- 
missioner’s Court of Ajmer in Fateh Mohd. 
V. Ghosia Bibi, AIR 1953 Ajmer 19. In 
that case the learned Judicial Comims- 
sioner held that a transferee under an un- 
registered contract of sale, if he Is dis- 
possessed by the transferor, can bring a 
suit to recover his possession and that 
such a suit by the transferee would be in 
reality an attempt made to defend his pos- 
session. In view of the clear pronounce- 
ments of the Supreme Court In Delhi 
Motor Co.’s case, AIR 1968 SC 794 (supra), 
this view of the Judicial Commissioner’s 
Coiul at Ajmer does not commend Itself 
to us. 


18. Mr. Patel also sought to rely upon 
the decision In Ram Chander v. Maharaj 
Kunwar, AIR 1939 All 611. In that case 
the plmntiil was a lessee of a house under 
a defective lease, as it was not signed by 
both the parties as required by Sec. 107 
of the Transfer of Property Act The 
subsequent purchaser of the property was 
attempting to demolish the hoxise and to 
interfere otherwise with the plaintiff’s 
■right as leasee. The plrintiS. thereupon 
brought a suit for an injunction to restrain 
the purchaser from doing so and the 
question arose whether the plaintiff coidd 
maintain the suit The argument on be- 
half of the plaintiff was that the plaintiff 
could do so under the providons of Sec- 
tion 53-A of the Transfer of Property 
Act The learned Judges In the Allaha- 
bad High Court proceeded on the ba^ 
that the plaintiff was not attempting to 
set up the transfer which was invalid and 
that he was merely seeking to debar tte 
defendants from interfering •with his pos- 
session. In the course of its judgment 
the Court observe± — 


"He is. in other words, seeking to defend 
the rights to which he is entitled under 
Section 53-A of the Transfer of Property 
Act." 

It is clear from the above observations 
that the learned Judges proceeded - upon 


the view that under Section 53-A rights 
are conferred on the transferee. Since in 
our opinion, no right in property is con- 
fetred on the transferee imder Sec. 53-A 
we are unable to agree with this dedsioa 

19. Mr, Patel further relied upon a 
decision in Ewaz Ali v. Firdous Jehan. 
AIR 1944 Oudh 212. In that case the 
plaintiff had an unregistered document of 
sale in her favour and since she was al- 
ready in possession of the property, she 
continued that possession under the con- 
tract of sale. The subsequent purchaser 
from the owner obtained an order of evic- 
tion. She filed objections under O. 21, 
Rules 99 and 100. but her objections were 
overruled. She then filed a smt under 
Order 21, Rule 103 for a declaration that 

was in possession of the hoxise In suit 
on her own account and could not be dis- 
possessed in execution of the ejectment 
decree. We may note that in this case 
the plaintiff was. for all practical pur- 
poses defending her possession against 
the transferee who was claiming under 
the transferor. The law debarred the 
purchaser frean enforcing any right 
against her and all that she wanted to 
achieve by the Court’s help was to tee 
that the estoppel against the purchaser 
from the transferor created bv Sea S3-A 
was enforced against him. She was not 
complaining about any infringement of a 
right in property vested in her. In ow 
opinion, therefore, this case Is distinguish- 
able on its own ^cts. 

20. We are, therefore, of the opinion 
that under Section 53-A of the Transfer 
of Property Act, the plaintiff derives no 
right, title or interest in the property. In 
the plaint, the plaintiff has claimed to be 
the full o\vner of the property. That 
claim of his must fail on the ground that 
he dees not prove to have any right m 
the property on the date when he 
brought the suit It is urged that by 
■bringing the suit, he is defending his pos- 
session. We fail to see how such an 
argument can te advanced on the facts 
of this case. • By attaching the property 
in execution of a money decree,' all th^ 
the attaching creditor seeks to do Is to 
take the first step to put the property^ of 
the judgment-debtor to sale. By t a king 
out an attachment, he prohibits Ws iu(«- 
meat-debtor from transferring his right, 
title or interest in the property. There 
is no doubt that the ownership of the pro- 
perty still vests in the judgment-debtor 
and so long as the ownership vests in h im. 
his right, title and interest in the property 
can be attached and sold. If a purchase 
at an auction sale in execution of the 
decree were to t^e steps to assert Bny 
right to the property on accoxmt of 
purchase, the transferee can then protect 
his possession if he can bring Ws case 
under Section 53-A. If the auction pur- 
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30-31. Section 2 of the Act lays down 
that an appeal shall lie to His Highness 
tfrom any decree or final order passed on 
■-appeal by the High Court, when the value 
■of the subiect matter of the suit in the 
■court ^ of first instance was above 
Rs. 2.500/- or when the case is certified 
'tc be a fit one for appeal to His Highness. 
.After the Board gav’e its adrdce to His 
Highness, the final order of His Highness 
passed on civil or criminal appeal had to 
be communicated to the High Com-t and 
it was the duty of the High Court and 
•all subordinate Courts and all authorities 
in the State to carry out such order of 
His Highness. A plain reading of this 
provision clearly indicates the scope of 
'the authority of the Board and the orders 
(passed by Kis Highness thereon. All the 
relevant sections of the Constitution Act 
•of 1996 or the Appeals to His Highnes's 
.Act of 1996 clearly indicate that it is in 
civil and criminal cases that appeals shall 
lie to His Highness which shall be heard 
by the Board and their advice, when 
-accepted by His Highness, shall be carried 
out by all the Courts in the State includ- 
ing the High Court. This clearly shows 
“that the function of the Board was clearly 
iudicial and it clearly connotes that there 
•was no legislative authority vested in the 
IBoard. They were the highest court of 
■appeal in the State to interpret the laws 
•of the State and after they interpreted 
the law that interpretation would be 
-accepted by His Highness. Theirs would 
not be a role of legislators or in other 
•yvords whatever they said would not be 
considered an Act of Legislature receiv- 
•ing the assent of His Highness but, a iudi- 
•cial interpretation of the laws of the 
■State pertaining to civil and criminal 
•matters. Their role would be the same 
as that of the Privy Council. This would 
’be further made clear in this judgment 
Taler. The Privy Council had a Judicial 
CoinmiUee and this Judicial Committee 
exercised powers in respect of appeals 
Trom the courts of colonies and also fi'om 
■the courts set up by the Crown in pro- 
■tectorates and trust territories. The 
-ancient iurisdiction of the King in Coun- 
'Cil to hear appeals from overseas, which 
was in practice exercised by the legal 
■members of the Council, was made statu- 
“tory by the Judicial Committee Act 1833 
■and later amended by the Judicial Com- 
mittee Act 1844 and subsequent Acts, 
■yvhich set up a Judicial Committee to 
hear appeals either under the Act itself 
•or under the customary jurisdiction of 
-the Privy Council. The Judicial Com- 
mittee did not in theory deliver judg- 
ment. It advised the Sovereign who act- 
•ed on its report and issued an order in 
‘Council to give effect thereto. As Vis- 
•count Haldane at the time of the hearing 
■of the first appeals to the Judicial Com- 
1970 J. ■& K./6 G— 26 


mittee from the Irish Free State in Hull 
v. M’Kenna. (1926) IR 402 observed:— 

"We are not Mnisters in anv sense, 
we are a Committee of Prhw Councillors 
who are acting in the capacity of Judges 
but the peculiarity of the situation is this: 
It is a long-standing constitutional ano- 
maly that we are really a Committee of 
the_ Privy Council giving advice to His 
Majesty but in a judicial spirit. We have 
nothing to do with policies, or party con- 
siderations, we are really Judges but in 
form and in name we are the Committee 
of the Privy Council. The Sovereign 
Ej-ves the Judgment himself, and always 

acts upon the report which we make...!.. 
»» 


In India by passing the Abolition of 
Prir^y Council Jurisdiction Act in October 
1949, the authority of the Priv^' Council 
vis-a-vis India came to an end. By pass- 
ing the Indian Independence Act in 1947 
all appeals to the Pri\w Council were 
slopped from 1-2-1948 and the jurisdic- 
tion of the Privy Council was exercised 
by the th-en Federal Court and after com- 
ii.g into existence of the Constitution, the 
Supi-eme Court became the highest court 
in the Union of India and under Art. 141 
of the Constitution of India the law de- 
clared by the Supreme Court is binding 
on all courts wdthin the territory of India. 
Similarly by the Constitution (Applica- 
tion to Jammu and Kashmir) Order. 1954 
under Part XXI (C) it is laid down, 'in 
clause (4) of Article 374 the reference to 
the authority functioning as the Privy 
Council of a State shall be construed as 
a reference to the Advisor,- Board consti- 
tuted under the J. & K. Constitution Act, 
1996 and reference to the commencement 
of the Constitution shall be construed as 
references to the commencement of this 
Order’. This leaves no doubt in any- 
body’s mind that the function of the 
Board was exactly the same as that of the 
Privw Council in England, This further 
strengthens my analysis of the Constitu- 
tion. and coming into being of the Board. 
This would in the words of Viscount Hal- 
dane mean that the Board of Judicial 
Advisers were judges who had nothing 
to do with policies or party consideration.s 
much less they were legislators so th.nt 
any order passed by them would be only 
a judicial decision and not a piece of 
legislation. 


32. After the juri-'^diction of the 
Supreme Court wa.s applied to the State 
)f Jammu &: Kashmir, the position ivoulcf 
:.e that anv interpretation of the law 
’iven by the Supreme Court wouia bo 
he law of the State notwithstanding anv 
•ontr.arv interpretation civfm hv the 
'oard It is true that ns the Pni",- Coun- 
•irdecisions arc entitled to great respect 
ind would bo ordinarily bindm.g on courts 
n India till that point is otnenviso dedd- 
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ed by the Supreme Court. I have ex- 
pressed thii opinion earlier also and reite- 
rate that the law as interpreted by the 
Board and accepted by His Highness 
would be bindin" on this High Court 
unless it is otherwise interpreted by the 
Supreme Court. The decisions cited for 
instances AIR 1955 Bom 1. AIR 1955 Nag 
293, AIR 1953 Cal 324, AIR 1964 Cal 396 
and AIR 1965 All 65 exactly lay down 
the same thing and nothing more. All 
these authorities lay down that the ^ew 
of law expressed by the Privy Council 
shall be binding on the High Courts un- 
less the Supreme Court lays down other- 
wise. There is no dispute to that extent. 
But there is no authority which says that 
the advice given bv the Pnvv Council to 
the King or the advice given bv the Board 
to His Highness would have the force 
of law in the sense of an Act of legisla- 
ture. The only point that can be urged 
and the maximum force that can be 
attributed to the orders issued by His 
Highness or the advice of the Board is 
that they are pronouncements of the 
highest iudicial authority on the laws os 
enacted from time to time and in the 
State shall hold good till those laws are 
Interpreted in a different or contrary 
way by the Supreme Court In AIR 1955 
SC 352 all that their Lordships of the 
Supreme Court laid doism was that prior 
to the integration of Hyderabad State 
with Indian Union and coming into force 
of the Indian Constitution, the Nizam of 
Hyderabad enjoyed uncontrolled sove- 
reign powers. He was supreme legisla- 
ture. supreme head of the executh'e and 
there were no constitutional limitations 
on his authority to act in any of these 
capacities. The Firmans were expres- 
sions of the sovereign will of the Nizam 
and they were binding in the same wav 
as any other law: nav. they would over- 
ride all other laws which were in conflict 
with them. There was in this case a con- 
flict between the two Finnans of the 
Nizam one was of 24-2-1949 and the other 
was of 7-9-1949. The Firman of 7-9- 
1949 revoked the earlier Firman but it 
was held that revocation of the former 
Firman did not restore the decision given 
m the earlier Firman. So this authority 
is not to be interpreted as laying dovim 
that any Firman of an erstwhile absolute 
ruler would be law in the sense of an 
Act of Legislature. In the State of 
Jammu & Kashmir firstly His Highness 
himself created the Legislative Assembly 
and gave a constitution to the State. 
Under that constitution he created a 
Board of Judicial Adrisers to advise him 
in the disposal of civil and criminal ap- 
peals. He retained the sovereign powers 
of promulgating ordinances and noti- 
fications. If he had promulgated an ordi- 
nance or a law in the exercise of his 
Inherent powers that would no doubt be 


law but his consent to an advice of the 
Board would at best be a iudicial decision 
and would have all the force and suffer 
from all the frailties of a judicial deci- 
sion. 

33. Art. 366 (10) of the Constitution of 
India defines 'existing law’ as any law, 
ordinance, order, bye-law, rule or regu* 
lation passed or made before the com- 
mencement of this Constitution by any 
Lcgislatuie authority or person having 
poiver to make such a law. ordinance, 
order, bye -law. rule or regulation. Art. 372 
of the Coristitution of India lays down 
that all the laws in force in the territory 
of India immediately before the com- 
mencement of this Constitution shall con- 
tinue in foice therein until altered or 
repealed oi amended by a competent 
legislature or other competent authority. 
Similarly Section 157(2) of the Constitu- 
tion of Jammu and Kashmir lays down 
that ail the laws in force in the State 
immediately before the commencement 
of this Constitution shall continue in force 
until altered or repealed or amended by 
competent authority. All these provi- 
sions either from the Con.stitution of 
India or from the State Constitution 
clearly lav down that laws or orders or 
bve-laws. rules etc., passed bv the legis- 
lature or nv any competent authority . 
would continue unless they are altered, 
amended or repealed by competent autho- 
rity or legislature. It has no reference to 
judicial pronouncements. There can be as 
such no dispute with this proposition. Alt 
the laws that existed on the statute book 
before coming into force of the Constitu- 
tion either of India or of the State, would 
be good and would be administered and 
accepted as correct by all courts and 
other authoiities functioning in the State 
who had to do anything with the admini- 
stration of law. As already expressed 
more than once the accepted adrice of 
the Board would not have the rank of 
legal enactments. No doubt as judicial 
decisions of the highest authority in the 
State they had to be followed until a 
contrary interpretation was given bv the 
Supreme Court to any of the provision® 
interpreted by that Board. Therefore, 
there would be no contravention of anV 
of the provisions abovementioned if the 
Supreme Court gave a different interpre- 
tation to anv enactment or rule, regula- 
tion etc., which was in force before the 
commencement of the Constitution, whe- 
ther in the same case or in a different case 
and again whether expressly or by neces- 
sary implication, and the interpretation of 
the Supreme Court would be binding on 
rll the courts in India including the 
Courts in the State as against any deci- 
sion of the Board. I have taken the sa-me 
view in another case Viz: Sved Sirai-ul- 
din V. Karim Dar, AIR 1963 J & K 62. 
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34. I agree with the conclusion of my 
learned brother that the appeal be dis- 
missed. 

35. MIAN JALAL-UD-DIN, J.; I have 
had the benefit of perusing the elaborate, 
lucid and well-reasoned judgments pre- 
pared by my learned brothers Bhat and 
Jaswant Singh, JJ., and I would like to 
add the following words; 

36. My learned brother Justice Jaswant 
Singh has mentioned the circumstances in 
which the matter under consideration 
came before the Full Bench and he has 
also set out in detail the facts involved 
Ln the case and I need not reiterate them 
here. 

37. The principal questions that the 
Full Bench is called upon to decide are: 

(i) Whether the case relating to pre- 
emption instituted by the plaintiff in res- 
pect of agricultural land is to be govern- 
ed by Section 14 or Section 15 of the 
Right of Prior Purchase Act? 

(ii) Whether the opinion given by His 
Highness’ Board of Judicial Advisers in 
regard to the interpretation of Sections 
14 and 15 is binding on this court? 

The facts of this case are no longer in con- 
troversy and it is conceded before us that 
the property in dispute i.e. the agricul- 
tural land is situated within the limits of 
town of Kishtwar. It is in respect of this 
piece of land that the plaintiff brought 
a suit in exercise of her right of prior pur- 
chase. The case of the plaintiff is that 
the property in dispute being essentiallj* 
agricultural land her suit is governed by 
the provisions of Section 14. This is, 
however controverted by the defendant 
vendee who asserts that the suit property 
being situate nuthin the limits of Town of 
Kishtwar is urban, immovable property 
and not agricultural land and according 
to him the case is attracted by the pro- 
visions of Section 15 of the Right of Prior 
Purchase Act. 

38. It is true that if the suit property 
Is held to be urban immovable property 
as defined in Section 3 of the Jammu and 
Kashmir Right of Prior Purchase Act 
(hereinafter called the Act! then the 
plaintiff has got no legs to stand upon 
and her suit is liable to be dismissed as 
the classes of persons entitled to_ claim 
right of pre-emption under Section 15 
are different from those claiming right 
of prior purchase under Section 14 of the 
Act which deals with agricultural land. 

■ This brings us to the consideration of the 
question as to whether the suit property 
Is agricultural land or urban immovable 
property for the purpose of determining 
the right of prior purchase. 

It is true that the definition of the two 
expressions "urban immovable property” 
end "agricultural land” as_ mven. in the 
Act itself presents some difficulty. The 
definition of urban immovable property 


is unhappily worded. If urban immov- 
able property is to be construed to include 
agricultural land situate in the towm 
as well, then it will give rise to an appa- 
rent conflict as agricultural land situate 
within the limits of a town will cease to 
be agricultural land and will assume the 
character of urban immovable property 
which is not provided by the definition 
assigned to agricultural land in the Act. 
In the Punjab Pre-emption Act of which 
the Jammu and Kashmir Right of Prior 
Purchase Act is almost a verbatim copy 
with some exception here and there, the 
difficulty has been resolved by defining 
urban imm.ovable property as property 
situated in the town other than agricul- 
tural land. But this sort of distinction 
does not find place in our Act. 

39. The result is that it has become 
necessary to place harmonious construc- 
tion on the definitions so as to ob\iate 
this apparent conflict. An identical ques- 
tion came up for consideration before His 
Highness’ Board of Judicial Advisers 
and their Lordships resolved the con- 
troversy by holding that agricultural land 
in town would not be deemed to be in- 
cluded in urban immovable property for 
the purposes of the Act and that Sec- 
tion 15 of the Act is not applicable to such 
agricultural land and that suits involving 
right of prior purchase relating to agricul- 
tural land are governed bv Section 14. 

40. In m.y opinion the interpretation 
placed by their Lordships of the Board 
of Judicial Advisers on the definition of 
'agricultural land’ and of urban immov- 
able properly for the nuroose of the Act 
and on the application of Section 14 of 
the Act to claim pre-emption in respect of 
agricultural land appears to be sound 
and plausible. Because the land in ques- 
tion in respect of which the plaintiff has 
brought her suit is situate within the 
limits of town area of Kishtwar, is no 
reason to destroy its character os agricul- 
tural land. Nor \vill the user of land for 
residential purpose make any difference. 

I. therefore, concur with the reasoning 
and also with the finding arrived at by 
my learned Brothers in regard to the 
interpretation of the relevant sections of 
the Act and hold that Section 14 of the 
Act is applicable to the case and the claim 
of the plaintiff to pre-empt the suit pro- 
perty is sustainable in the eve of law. 

41. The above discussion also brings us 
to the consideration of the question relat- 
ing to the effect of the decisions of the 
Board of Judicial Advisers who.se opinion 
has been accepted by His Highness. A 
question has been posed before the Bench 
as to whether the dc-ci.sions of the Board 
of Judicial Advisers whose advice was ac- 
cepted by His Highness would be law to 
be followed by all the Courts for all 
times to come. In order to .'ustain the 
argument that the decisions of the Board 
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should be construed as laying down law 
to be followed by the High Court includ- 
ing all the subordinate Courts and all the 
authorities in the State, reliance is placed 
by the learned counsel for the appellant 
on the Appeals to His Highness Act 
No. 16 of 1996. Section 4 (b) of Sri ParUp 
Jammu and Kashmir Laws Consolidation 
Act 1997 and also Section 157 of the State 
Constitution. It is submitted that orders. 
Hadyats. Ailans, Notifications. Robkare 
etc , issued, passed or published or 
by and under the authority of His High- 
ness would be the laws to be administer- 
ed by the Civil and Criminal Courts of 
the State. Bv virtue of Section 157 of 
the State Constitution these laws in the 
form of commands, orders. Irshads and 
notifications made and published bv His 
Highness if not repugnant to the constitu- 
tion or any other law are saved But it 
is important to examine the precise nature 
and scope of the decisions given by the 
Board whose advice has been accepted bv 
His Highness. In mv opinion these deci- 
sions are not and cannot be said to be 
laws in the sense that these are pieces of 
legislation which have originated and 
emanated from His Highness. One must 
not lose sight of the fact that the per- 
formance of the functions of the Board 
was merely iudicial and they had no 
lepslative assignment. In the uords of 
their Lordships of the Board the Ques- 
tion of a particular case before them was 
res Integra and their Lordships were free 
to arrive at a conclusion on the terms of 
the statute In force in the State un- 
hampered by any Iudicial decision binding 
on them (vide the obsen'atlons of the 
Board made in Cml Appeals Nos, 20. 21. 
22 and 23 of 2001). This shows that the 
task before the Board was only to inter- 
pret the legal propositions with which 
they were confronted. The interpreta- 
tion of the Board on these legal 
propositions is undoubtedly binding on 
all the Courts and the authorities in the 
State. But it cannot be said that the 
decisions given by the Board and assent- 
ed to by His Highness have the charac- 
teristic of any Allan. Command or order 
or Irshad as contemplated bv Section 4 of 
Sri Partap Jammu and Kashmir Consoli- 
dation of Laws (Being the highest Court 
of appeal the decisions of the Board are 
entitled to great weight and respect and 
are binding on the High Court as well as 
on the subordinate Courts lust like the 
decisions of the Pri^'y Council. But if 
the decision of the Board is ov'emiled 
either in express terms or by implication 
by any decision of the Supreme Court 
the judgment given by the Supreme Court 
will prevail.) 

• 12. I, therefore, agree with the con- 
clusions arrived at by my learned 
Brother Bhat. J., in this behalf. 


43. In the end I concur with my learn- 
ed brothers that the appeal be dismissed. 

44. ALL C. J. z — I have perused the 
judgments of my learned brothers and I 
fully agree with the view taken by them 
regarding the applicability of Sections 14 
and 15 of the Right of Prior Purchase 
Act which is fortified by the decision of 
the ^ard of Judicial Advisers referred 
to in the Judgments. (As regards the 
legal effect of the decision of the Board 
of Judicial Advisers I fully agree with mv 
learned brother Bhat. J.. that such a 
decision is only an interpretation of law 
and would be binding on this Court un- 
less the same has been expressly or im- 
pliedly overruled, by the Supreme Court.) 
1 am, hoivever. unable to subscribe to the 
view taken by my learned brother 
Jaswant Singh. J.. that the decision of 
the ^ard of Judicial Advisers has the 
force of a legislative enactment and is 
binding until amended by an Act of the 
legislature. Such a view, m my opinion, 
runs contrary to Article 148 of 
the Constitution of India which makes 
the decisions of the Supreme Court 
binding on every authority in India. Even 
the provisions of Section 157 of our 
State Constitution have saved only those 
acts of the Maharaja which are not in- 
consistent with the provisions of the State 
Constitution. Furthermore. It is not 
every Finnan. Order. Hidayat or Allan 
passed by the Maharaia which has the 
force of law. The background and the 
circumstances under which these orders 
were passed by the Maharaia have to be 
fully considered because some of these 
orders are legislative in character, some 
purely executive in character and some 
are In the nature of directory instruc- 
tions. The decision of the Board of 
Judicial Advisers has. in mv opinion, the 
same effect as that of the Privy Coun^ 
after independence. In fact the Boarf 
of Judicial Advisers which constituted the 
Judicial Committee of the Maharaia was 
the exact prototype of the PrivT Counal. 
exercising similar powers. 

45. ANANT SINGH. J. : I have had 
the advantage of perusing the Judgments 
of my other learned brother Judges, and 
I fully agree with the view taken by bn^ 
ther J. N. Bhat with whom Jalal-ud-din J. 
and the Hon’ble Chief Justice have also 
agreed. 

46. In the case of AIR 1969 J & K ^ 
also. I had not taken any view that the 
decision of the Board of Advisers to His 
Highness the Maharaja has had the 

of any legislative enactment. But on the 
other hand, I clearly held in that case that 
the Board was analogous to the Priv^ 
Council for this State, and was the appel- 
late authority for the Jammu and Kashmir 
High Court. Then I said that the decision 
of the Board in Dharam Singh v. Sita Ram 
reported in J & K LR Vol. 3. 2001 P- 210 
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was never set aside by the Supreme Court 
in any other case directly or impliedly. As 
regards the decision of the Supreme Court 
in^Bishan Singh v. Khazan Singh report- 
ed in AIR 1958 SC 838 \vhich on the inter- 
pretation of certain sections like 4, 13. 17, 
19 and 20 of the Puniab Pre-emption Act. 
1913 as amended by Act 1 of 1944 laid 
dovm certain laws about the right of pre- 
emption, I only distinguished that «ie 
decision of the Board did not come up lor 
consideration by the Supreme Court ana, 
therefore, held that in my opinion, it can- 
not be said that even by necessary impli- 
cation, the effect of the decision of the 
Supreme Court in the above case would 
be over-riding the decision of the Boara. 

I further held in the same continuation 
"After the integration of the State or 
Jammu and Kashmir, with the Union of 
India, the decision of the Supreme Court 
can well override the decision of Uis High- 
ness’ Board, but the Supreme Court has 
not done it so far in any of its decisions 
47. I adhere to the same view, and 
may reiterate that fbe decision o 
Board of Advisers of His Highness being 
the highest Judicial authority in the State, 
is binding on this Court and has to be 
followed until it is set aside, al ered oi 
explained or a contrary interpre 
given by the Supreme Court in an 
directly’ or impliedly, and the decision 
the Board has not the force of any legi- 
lative enactment. 

BY THE COURT 

48. The majority vie\y in the presen 
case holds that the decision of ^ 

of Judicial Advisers does "ot amount t 
a legislative enactment and is 
only so long as it is not ' Court, 

pliedly overruled by the Supre ^ 

To this extent the observations made 
the Full Bench decision of this i-ourt 
Sirajuddin case reported -f. j -j-hg 

J & K 62 are explained and clarified, 
appeal is accordingly dism^sse^ dismissed. 


AIR 1970 JAMIMU & KASHMIR 85 
(V 57 C 16) 

S. M. FAZL ALI. C. J., JASWANT 
SINGH. J. ^ 

The Hindustan ConstrucUon Ca Ud., 

Petitioner v. The Assessing 
Respondent. in- 

Writ Petn. No. 101 of 1968, D/- - 

] (A) Constitution of 

(as applicable to Constitution, 

Jammu and Kashmir S LegLslaturc 

Section 5 - _ Limitations 

of Jammu and Hashm taxing 

on-It has t« tut also sales 

not only sales simpuciicr 

indivisible in char acter. — 


85 

Art. 246 has not been applied iii totn 
to the State of Jammu and Kashmir for 
in its application to that State the re- 
ference to clauses (2) and (3) in clause (1) 
of Article 246. clause (2) alone has been 
retained and clauses (3) and (4) have been 
deleted. Similarly the words Notwith- 
standing anything in clause (3V occiming 
in clause (2) of Article 246 have been 
omitted. The State Lists have not been 
applied to the State of Jammu and 
Kashmir under Article 370. The State 
Legislature enjoys a residuary power or 
legislating even on subjects which do not 
fall directly within the ambit of the 
State list or the Concurrent List . ihe 
only limitation placed 
on the legislative powers of the btate 
extends to those matters under which 
Parliament alone has power lO maKC 
lawffm- the State under the Provisions 
of the Constitution of India (Article 2 * 16 ). 
Hence the State legislature has power to 
^”ct a law for taxing sales which were 
not only sales simphciter but sales 

indivisible in character. ^ (Paias 3. 14) 

(B) Constitution of India, Schedule 
List 2 Entry 54 — Words "tax on sale or 
purchase of goods” -- 

brace individual contract of sale. 

The words 'tax on sale or purchase of 
goods’ as used in Entry 54 would onlv have 
a limited meaning so as to be '-uufmed t 
Dure contracts of sale and would not em- 
brace within its ambit transactions which 
are coupled with the cost of labour and 
transaction of -'ale. that is to say ^an m- 
diwdual contract of sale. (Paras .. ini 

(C) Sales Tax - 3^rnmu 

General Sales Tax Act (20 of 19G-), See 
tions 2 (1), 4 — Scope of Section - (1) 

Indivisible contract does not fall ''Ab" 

in Section 2 (1) and is not chargeable 

^'’s*''2(l) postulates a pure and simple .‘=ale 
where goods pass from the seller to the 

buvei on payment of the _ consideration 
without the intervention 01 an inteimo 

indivisible sales. . 

Where the transaction of sale 

a composite and a construction 

under ''■’bich £be a^-^^-- for 

company^ bu> .^’^^ridge through con- 

construction of tue the ; 

tractors and habpurers an 


KM/LM/F391/69/SSG/M 


HU. 

a composite <n*ciivorc'' the trans.'iC- 

Uoi^of\h"$afe Horn the lump -'UU'- 
tra^ itseU'. The .assc.ssce.s contract t..c!C- 



86 J. & K. iPrs. 1-3] Hindustan Cons. Co. v. Assessina Authority (F. All C. J.l A. I. R. 


fore does not fall within the ambit of 
S. 2(1) and is therefore not chargeable to 
tax. (Paras 6. 7. 12, 15) 

(D) Civil P. C. (1908), Pre, — Interpre- 
tation of Statutes — Fiscal Statutes 7- 
Rule ol construction — Word "sale” in 
S. 2(1) of J. & K. General Sales Tax Act. 
not given extended meaning. 

In construing fiscal statutes and in 
determining the liability of a subject to 
tax, the courts must have regard to the 
strict letter of the Law and not merely 
to the spirit of the Statutes or the sub- 
stance of the Law. (Para 10) 

Hence, Courts shoj^d not infer or imply 
any extended meamng to the word 'sale' 
beyond what has been indicated in Sec- 
tion 2 (1) of the Act. (Para 11) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 560 (V 45) “ 

1959 SCR 379. Madras State v. 

G Dunkerlev & Co. 4. 10 

(1933) AIR 1958 SC 632 (V 45) = 

1959 SCR 443. Mithan La) v. 

State of Delhi 10 

(1957) AIR 1937 SC 657 (V 44) « 

1937 SCJ 689, Fernandes v. State 
of Kerala 10 

S P. Mehta and R, C Dhawan. for 
Petitioner; A. N, Ralna. for Respondent. 

S, M. FAZL ALL C. J. This is an 
application for ouashing the order of 
assessment passed by the Assessing 
Authority under the Jammu and Kashmir 
General Sales Tax Act, 1962 (hereinafter 
to be referred to as the Act) as upheld by 
the Sales Tax Commr. which is the final 
authority under the Act. The applica- 
tion arises in the following circumstances. 

The petitioners are a public limited 
company Incorporated under the Indian 
Companies Act uith their registered office 
at Bombay. The petitioners are a firm 
of Engineers and Contractors and on re- 
ceiving tender notice for lump sum con- 
tracts for construction of bridges in the 
State, the State accepted the petitioners’ 
tender and a contract was entered into 
between the petitioners and the State 
through the Governor for execution of 
the contract. The petitioners submitted 
that the contract was an indivisible works 
contract on a lump sum basis. The con- 
tract extended to the construction of a 
bridge over river Chenab at Bardari near 
Reasi. two bridges on Beasi-Rajauri road 
and a road bridge on Suina Nallah. The 
date of the contract is 29-7-65 and the 
date of the completion of the contract 
varies from 18-6*66 to 13-6-67 which has 
been extended from time to time. 

The petitioners contend that in the exe- 
cution of their contract the firm had to 
undertake sale of various articles <hrectly 
or through their contractor used in the 
building of bridges and for which the State 
Government had to be charged under the 


terms of the agreement. It is therefore 
not disputed before us that the present con- 
tract is a lumpsum works contract and 
amounts to an indivisible contract of sale. 
The sales tax authorities have held that 
the petitioners are liable to pay sales tax 
on the various sales incurred by them in 
connection with the execution of the works 
contract The petitioners contend that the 
contract of the petitioners being an indivi- 
sible one. any transaction of sale which 
takes place for the purpose of executing 
the contract is not covered by the prow- 
sions of the Act and therefore the sales 
tax authorities had no jurisdiction to tax 
the turnover of the petitioners. 

2. Mr. Mehta appearing for the peti- 
tioners submitted two points before us. 
In the first place he argued that the State 
legislature was not competent to pass any 
law in order to levy tax on any indivi- 
sible contract which fell within the com- 
petence of the Parliament under Arti- 
cle 240 of the Constitution of India or at 
any rate which was beyond the ambit of 
the State List Secondly it was contend- 
ed that even if the State legislature had 
the power to levy tax on an indivisible 
contract of sale the provisions of the Act 
did not efiectivelv express an intention to 
do so and therefore, the Assessing Autho- 
rities had no jurisdiction to levy tax on 
the petitioners. 

3. As regards the first argument 
advanced by Mr. Mehta, in our opinion 
it Is wholly untenable in law. Article 246 
has not been applied in toto to the State, 
for In its application to the State the 
reference to clauses (2) and (3) in clause 
(1) of Article 246. clause (2) alone has 
been retained and clauses (3) and (4) have 
been deleted. Similarly the words ’Not- 
withstanding anything in clause (3)’ oc- 
curring in Cl. (2) of Art. 246 have been 
omitted. Furthermore, it is not disputed 
that the State lasts have not been applies 
to the State of Jammu and Kashmir under 
Article 370. Thirdly Section 5 of the 
Jammu and Kashmir State Constitution 
provides thus : — 

"The executive and legislative powers 
of the State extend to all matters except 
those with respect to which Parliament 
has power to make laws for the State 
under the provisions of the Constitution 
of India.’’ . ■ 

From the aforesaid facts it is manifest that 
the State Legislature enjoys a residuaiW 
power of legislating even on subjects. . 
which do not fall directly within the y 
ambit of the State list or the Concurre.ni 
List The only limitation placed 
Section 5 on the legislative powers of the 
State extends to those matters under 
which Parliament alone has power to 
make laws for the State under the pro* 
visions of the Constitution of India (Ar.i* 
cle 246). In this view’ of the matter there 
can be no doubt that the State legislature 
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had power to enact a law for taxing sales 
which were not only sales simpliciter but 
were sales indivisible in character. On 
being confronted with this position 
Mr. Mehta did not press his first argument 
and therefore, this matter need not detain 
us any further. 

4. The second argument advanced by 
Mr. Mehta warrants a serious and care- 
ful consideration. Before, however deal- 
ing with this argument it may be neces- 
sary to refer to the scheme of the Act 
and to the intention of the legislature 
as expressed in the various sections of 
•the Act. To begin with in AIR 1958 SC 
560, Madras State v. G. Dunkerley & Co. 
their Lordships of the Supreme Court 
pointed out that the words 'sale of goods’ 
appearing in Entry 48 were nomen juris 
and w'ere to be used in the general sense 
in which a transaction of sale is legally 
understood. 


sale, that is to say an indivisible contract! 
ot sale. Therefore, for the purpose of! 
construing the word 'sale’ even in the Act. 
the observations of their Lordships of the 
Supreme Court (Supra) have to be follow- 
ed. In fact what had happened in the Acts 
other States particularly the 
Madras Act which was considered by the 
Supreme Court was that the words 'sale 
of goods’ were sought to be given an ex- 
tended meaning by introduction of an 
additional clause which included materials 
used in the construction, fitting out. im- 
provements, repair of immovable pro- 
perty Thus the definition of Sec- 

tion 2 (h) of the Sladras Act was so 
enlarged as to include an indivisible 
contract of sale. Their Lordships of the 
Supreme Court in view of this addition 
held that this did not fall within the ambit 
of the legislative powers of the State and 
was therefore, ultra vires. 


In other words the words 'sale of goods’ 
being a term of w'ell-known legal signific- 
ance v.-ould have the same meaning as in 
the Sale of Goods Act. In this connec- 
tion their Lordships observed as 
follows : — 

"On these authorities, the contention of 
•the appellant is well founded that as 
the words 'sale of goods’ in Entry 48 
I'.xur in a Constitution Act and confer 
Legislative powers on the State Legisla- 
ture in respect of a topic relating to taxa- 
tion, they must be interpreted not in a 

restricted but broad sense.’’ « 

6 

"We must accordingly hold that the 
expression 'sale of goods’ in Entry 48 can- 
not be construed in its popular sense and 
that it must be interpreted in its legal 
sense. What its connotation in that sense 
is must now be ascertained.” 


"To sum up, .the expression 'sale of 
goods’ in Entry 48 is a nomen juris, its 
essential ingredients being an agreement 
to sell movables for a price and property 
passing therein pursuant to that agree- 
ment. In a building contract which is, 
as in the present case, one, entire and in- 
divisible — and that i-S its norm, there is 
no sale of goods and it is not within the 
competence of the Provincial legislature 
under Entry 48 to impose a tax on the 
supply of the materials used in such a 
contract treating it as a sale." 

These observations apply with eoual force 
to Entry 54 of State List which corres- 
ponds to Entry 48 of the List under the 
Government of India Act, 19.85. The 
effect of the decision of the Supreme 
Court, therefore, is that the words 'tax 
on sale or purchase of goods' as used in 
Entry 54 would onlv have a limited mean- 
ing so as to be confined to pure contracts 
of sale and would not embrace within 
its ambit transactions which are coupled 
with the cost of labour and transaction of 


5. In the Act passed by our State, 
however, there is nothing to show that 
the legislature intended to give any ex- 
tended meaning to the word 'sale'. In 
fact the word 'sale' has been defined in 
Section 2 (1) of the Act thus : — 

"Sale means any transfer of property 
in goods for cash or deferred payment or 
other valuable consideration but does not 
include a mortgage, hypothecation, charge 
or pledge.’’ 

6. A perusal of this definition mani- 
festly shows that the section postulates a 
pure and simple sale whore goods pass 
from the seller to the buyer on payment 
of the consideration without the inter- 
vention of an intermediary. In the 
instant case on the allegations made by 
the petitioners in their petition which 
have not been disputed before us by the 
Advocate General the transaction of sale 
involves a composite and a complicated 
process under which the petitioner.s buy 
materials required for construction of tiie 
bridges through contractors and labou- 
rers and invest the same in the construc- 
tion of the bridge.s. Thus the sale and 
the construction of bridgc.s became a com- 
posite and an indivisible transaction so that 
it is difficult to divorce the transaction of 
sale from the lumpsum contract itself. It 
is obvious that after tiie materials that are 
purchased by the nc'ationers through 
t’neir contractors or labourer.s are used for 
the construction of the bridges, the bridg- 
es become the properly of the State and 
the petitioners get only Ihtir contract 
money. 

7, In our opinion therefore the defini- 
tion of Cl. 2 (1). (Supra) _ doc.=^ not at all 
envisage a transaction o: an mcnvisiine 
or composite .sale and has been u.sed oniy 
to bring within it-s ambit .mlo.s pronerlv 
co-callcd where there is n direct trnn.cer 
of property from I’ne sedier to the buyer 
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I on payment of consideration. The peti- 
tioners’ contract therefore does not fall 
within the ambit of S. 2 (1) and is there- 
fore not chargeable to tax. 

8. Similarly in S. 2 (g) the word dealer 
has been defined thus:- 
"Dealer means any person including a 
Department of Government who carries 
on the business of selling goods in the 
State’’. 

It would be pertinent to note that 
neither in the word 'dealer' nor in the 
word 'sale’ has the legislature expressly 
or by necessary intendment indicated any 
intention to include a contract of an indi- 
vTsible sale. In the definition of the \v,>rd 
’sale’ (Supra) only such transactions have 
been indicated which amount to a simple 
transfer of property for goods for cash or 
deferred payment and does not include at 
all a works contract or an indivisible sale 
vahere fhe transaction of sale is so coupled 
with the cost of labour that it is difficult 
to divorce one from the other. It is true 
that S. 2 (f) (i) defines contract thus : — 

” 'Contract' means any agreement for 
carrying out for cash or deferred payment 
or other valuable consideration— 

fi) the preparation, construction, fitting 
out. improvement or repair of anv build- 
ing. road, bridge or other immovable pro- 
perty' 

But this by itself does not extend the im- 
port and the meaning given to the word 
"sale" in the definition clause 2(1). Sec- 
tion 2(n) defines the word 'turnover’ thus: 

"Turnover means the aggregate amount 
for which goods are sold by a dealer, whe- 
ther for cash or deferred pa\Tnent or other 
valuable consideration," 

Here also we find that the word ’sold’ is 
used in the same sense as it is used in 
clause 2{1). 

9. Then we come to Section 4 of the 
Act which is the charging section and the 
relevant portion whereof runs thus: 

"Subject to the provisions of this Act. 
every dealer except the one dealing exclu- 
sively in goods declared tax free under 
Section 5. shall pay for each year tax on 
his total turnover at a rate not exceed- 
ing ten per cent of such turnover as may 
be determined by the Government and 
notified bv the Government in the Gov- 
ernment Gazette and such tax shall be 
charged on the sale of goods once caily”. 
Thus the charging section also has refer- 
ence only to the word 'turnover’ as may 
be determined by the Government and 
the tax to be charged on the sale of gcxxfs 
which as we have already mentioned is 
defined in Section 20). In these circum- 
stances therefore we agree with the learn- 
ed counsel for the petitioners that the Act 
does not contain any effective intention 
to tax indivisible sales. 

10. The Advocate General, however, 
relied on the definition of the word 


’turnover’ particularly on the following 
explanation to this clause:— 

(1) the amount for which goods are 
sold shall in relation to a contract be 
detmed to be the amount payable to the 
dealer for carrying out such contract less- 
the cost of labour. 

(2) anv cash or other discount on the 
price allowed in respect of any amount- 
refunded in respect of articles returned 
by the customers shall not be included in 
the turn-over. 

and contended that this definition includ- 
ed a works contract also. We are how- 
ever. unable to agree with this argument 
because to begin tvith the definition of 
the word 'turnover' has to be understood 
with reference to two things 1) sale and 
2) a dealer. Both the terms have, as dis- 
cussed above, been defined in Sections 2 
(g) and 2 (1) of the Act and neither the 
defipjtiop oi a dealer nor that oi sale 
includes a contract of indirisible sale. 
Sub-clause (1) of the Explanation there- 
fore. does not advance the case of the 
State anv further. It may be that the 
State Legislature may have wanted to 
include an indivisible sale also within the 
ambit of the Act. but there is no effective 
expression of its intention to do so in the 
language which it has employed in the 
Act In this connection I might advert 
to a decision of the Supreme Court ir 
Fernandes v. State of Kerala. AIR 195* 
SC 657 where their Lordships have point- 
ed out that in construing fiscal statutes 
and in determming the habilitv of a sub- 
iect to tax. the Courts must have regard 
to the strict letter of the law and not 
merely to the spirit of the Statutes or the 
substance of the law. In this connection 
their Lordships observed as follows:— 

"It is no doubt true that in construing 
fiscal statutes and in determining the- 
liability of a subject to tax.one must have 
regard to the strict letter of the law ana 
not merely to the spirit of the statute or 
thb substance of the law. If the Revenue 
satisfies the Court that the case falls 
sti-ictiv within the provisions of the law, 
the subject can be taxed. If, on the other 
hand, the case is not covered within the- 
four comers of the provisions of the tax* 
ing statute, no tax can be imposed by 
inference or by analogy or by trying to 
orobe into the intentions of the legislature 
and by considering what was the subst- 
ance of the matter.” 

The Advocate General, however, submitt- 
ed that the Supreme Court had modified 
the view taken bv it in Dunkerley’s case 
air 1958 SC 560 (Supra) in Mithan Lai 
V. State of Delhi. AIR 1958 SC C82. A 
careful perusal of this decision would 
clearly reveal that their Lordships have- 
trot at all overruled their previous^ dec^ 
sipn in Dunkerlev’s case AIR 1958 SC 
560 but have distinguished it on the 
ground that the Act being applicable to 
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a Union territory (Delhi), fell clearly 
within the competence of the Parliament. 
Their Lordships reiterated in that case 
that the word ’sale’ as defined in Entry 48 
of the State List of the Government of 
India Act, 1935, (which is the same as 
Entry 54 of the State List of the Constitu- 
tion of India) has reference only to sales 
as defined in the Sale of Goods Act and 
does not apply to building contracts. 
The legislation in that case was upheld 
in so far as it related to Delhi which 
was then a Part C State and Parliament 
alone was competent to legislate for a 
Union territory. 

Furthermore, in the Bengal Act which 
was being considered by their Lordships 
Section 2 (d) which defined the word 'sale’ 
was expressly given an extended mean- 
ing in the additional clause which defin- 
ed goods as including 'all materials, arti- 
cles and commodities whether or not to 
be used in the construction, fitting out, 
improvement or repair of immovable pro- 
perty and similarly the word 'sale’ was 
defined under S. 2 (g) of the Act as in- 
cluding a transfer of property for goods 
involved in the execution of a contract. 
These additional clauses are, however, 
conspicuously absent from the provisions 
of the State Act. In the Bengal Act the 
sections expressly included goods involv- 
ed in the execution of a contract, that is 
to say an indivisible sale also. The State 
Act. however, contains no such clause and 
therefore it is not applicable to sale of 
goods in execution of a contract or to 
transactions of an indivisible sale. This 
case therefore does not appear to be of 
any assistance to the Advocate General. 

11. What is more important to note 
is that in the Calcutta Act also the word 
'sale’ had been used in an extended and 
a popular sense by addition of the clause 
beginning with 'includes as quoted supra’ 
after defining the word sale. This addi- 
tional clause is conspicuously absent from 
the definition of the word 'sale’ as given 
in S. 2(1) of the State Act. In these cir- 
cumstances therefore wg are not in a 
position to infer or imply any extended 
meaning to the word 'sale’ beyond what 
has been indicated in S. 2(1) of the Act. 

12. For these reasons we are clearly 
of the opinion that the sales entered into 
by the petitioners in connection with 
their works contract did not fall within 
the charging section of the Act and could 
not therefore be taxed. 

13. It therefore follows that the orders 
of the Assessing Authority dated 9-2-1968 
and 28-8-1968 are without jurisdiction 
and must be ouashed. The petition is 
accordingly allowed and by a writ _ of 
certiorari the orders of the Assessing 
Authority as confirmed by the Sales Tax 
Commr. are hereby quashed. In the cir- 
cumstances there wOl be no order ^as to 
costs. 


14. JASWANT SINGH, J.;— I have 
had the benefit of going through the judg- 
ment proposed to be delivered by my 
Lord the Hon’ble Chief Justice in this 
writ petition and agree with the order 
proposed to be made by his Lordship. I 
also agree that on a true construction of 
Section 5 of the Constitution of Jammu 
and Kashmir and the provisions of the 
Constitution of India as applied by the 
Constitution (Application to Jammu and 
Kashmir) Order made by the President of 
India under clause (1) of Article 370 of 
the Constitution of India with the con- 
currence of the Government of the State 
of Jammu and Kashmir the State Legis- 
lature is competent to make a law im- 
posing sales tax on the value of goods 
utilized fay a contractor in the execution 
of works contracts in the State. 

15. I also agree with his Lordship that 
Section 4 of the Jammu and Kashmir 
General Sales Tax Act. 1962, which is the 
charging section does not create an effec- 
tive charge on the value of goods utilized 
in the execution of indivisible works 
contracts. Under the existing law it is 
only a dealer on whom an obligation is 
cast to pay sales tax on his annual turn- 
over at a rate not exceeding 10% of such 
turn-over as may be determined and 
notified by the Government and such tax 
is chargeable on sale of goods only. The 
word 'dealer’ has been defined in Sec- 
tion 2 (g) of the Act as meaning a person 
(including a department of Government) 
who carries on the business of selling 
goods in the State. This definition of the 
word 'dealer’ has to be read in conjunc- 
tion with the definitions of the words 
'goods’ and 'sale’ as contained in clauses 
(h) and (i) of the same section i.e., .Sec- 
tion 2 of the Act construing the word 
'dealer’ in the light of the definitions o.f 
the expressions 'goods’ and 'sales'. 

I have no hesitation in holding that 
there has been no sale of goods as envi- 
saged by the Act by the petitioner com- 
pany and it could not be subjected to 
sales tax on the value of .goods utilized 
by it in carrying out indivisible worli.s 
contracts in the State. The mere fact 
that the word 'turn over’ has been defined 
in clause (n) of the aforesaid Section 2 of 
the Act as including the amount payable 
to the dealer for carrying out a contract 
less the cost of labour cannot ipso fncio 
make him a dealer as contemplated hy 
the Act. The intention of the Legisla- 
ture to subject to sales tax the amount 
payable to a contractor for carrying out 
a contract after deducting the cost ai 
labour could not. in my opinion, be 
achieved by mere insertion of the defini- 
tion of the word 'turn over' in the Act. 

If the legislature intended to subiect that 
amount to sales tax it .should h.ave em- 
ployed appropriate Language m Ihi.' behalf 
in Sections 2 and 4 of the Act. This view 
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is in accord with the well settled rule of 
construction according to which while 
interpreting a fiscal statute we hare to 
go by the letter of law and not by the in- 
tention of the Legislature, and in case of 
doubt an interpretation favourable to the 
subject should be preferred. 

Petition allorved. 


AIR 1970 JAItniU AND KASHMIR 93 
(V 57 C 17) 

J. N BHAT AND I.!IAN 
JALAL-UD-DIN. JJ. 

G. M. Dar, Petitioner v. The State and 
another. Respondents 

Letters Patent Appeal No 5 of 19G6, 
D/- 4-9-1969. against order of Ah. J. D/- 
4-8-1966 

(A) Constitution of India. Art. 226 — 

InfructUQUs writ — Appointment of R 
to post X — Writ petition to quash order 
of appointment — Petition dismissed — 
Appeal — During pendency of appeal, 
abolition of post X and appointment of 
R to post y ^^Uh higher scale ol pay — 
Held, nothing could be adjudicated upon 
appointment of R to V post as it would 
be introducing totally new case — - When 
R did sot hold post X after its abolition, 
writ, even if issued, would be infructuous 
and meaningless— (Constitution of Jammu 
and Kashmir (1936), S. 103} — (Letters 
Patent (Cal) Cl. 15). (Para 10) 

(B) Chil Services— Jammu and Kash- 

mir Civil Service (Classification. Control 
and Appeal) Rules (195G), Rr. 16(2), 14(1). 
24 and 23 — Creation of temporary post 
of Administrative OQicer — Held. R. 16 
(2) was attracted and not R. 14(1) and 
uhilc filling that post question of tunior- 
ity or senioril.v covered bj’ R. 24 or 25 
was not relevant — Scope o! R. 16(2) in- 
dicated. (Faros 11 and 12) 

Cases Referred: Chronological Paras 
(1069) 1969 Ser LR 445 (SC). A. K. 

Kraipak v. Union of India " 

(19G9) 1969 Ser LR 761 (J & K) (TB). 

Lai Chand Pargal v. Director, 

N.E.S, 7 

T. R. BhasLn, for Petitioner; A. N. Raina. 
G. M. Qara and J. N. Bhan, for Respon- 
dents. 

BHAT, J.: — This is a Letters Patent 
Appeal against the order passed by Mr. 
JusUce Ali. as his Lordship then was. 
dated 4-8-1965 dismissing the writ peti- 
tion of the appellant for the issue of a 
writ of certiorari quashing the order of 
the State of Jammu and Kashmir No. 
T. R. 85 of 1955 dated 6-12-1965 whereby 
the respondent No 2 had been appointed 
as the Administrative Officer in the grade 
of 400-700. The allegations of the appel- 
lant in the writ p etition were that he had 

JWLM/E770/69/AKJ/D 
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entered the service of the Transport 
Department on 16-9-1953 as Head Clerk, 
held various gazetted posts in the Depart- 
ment both on the operational and admin- 
istrative units of the Department and 
that his record of service in the Depart- 
ment was creditable and there was no 
adverse remark against him. that the 
respondent No. 2 who was far junior to 
the petitioner had been appointed tempo- 
rarily as Administrative Officer in the 
Government undertaking on the post 
which was temporarily created by the 
Government for one year in the first in- 
stance. This appointment was challenged 
on the ground that the petitioner was 
senior to the respondent No. 2. the record 
of service of the petitioner was splendid 
and that the post was not a selection post; 
It had to be filled up by promotion and 
thus the appointment of the respondent 
No. 2 violated Rule 24 of the Jammu & 
Kashmir Civil Service (Classification, 
Control and Appeal) Rules. 1056 (herein- 
after referred to as 'the Rules' in this 
judgment for brevity) and further on 
the ground that the case of the petitioner 
had not been considered at all. 

2. To this writ petition, objections 
were filed by the respondent No 2 who 
controverted the allegations of the peti- 
tioner and submitted that the respondent 
No. 2 had undertaken three months’ train- 
ing at Bombay. Poona in Maharashtra 
State Government undertakings, while 
ptomoUng respondent No 2. the compa- 
rative merits and claims of the employees 
concerned were considered by the con- 
cerned authority as will be obvious from 
the perusal of certain letters quoted in 
Paragraph 4 of the reply affidavit; that 
the respondent No. 2 had been after due 
consideration found better quallfed for 
the post to which he was promoted; that 
the post of Administrative Officer could 
not be filled up on the consideration of 
seniority, alone, comparative merit, quali- 
fications and suitability had been consi- 
dered while promoting the respondent 
No. 2. that the post was newly created in 
order to assist the Officer in administra- 
tive matters in view of the expanded 
works of the Department and a candidate 
who on the basis of merit and ability 
could be appointed to that post was in fact 
appointed to that post. 

3. Mr. S. A. S. Qadiri, the then Secre- 
tary to Government, Transport Depart- 
ment. also put in an affidavit and contro- 
verted the allegations made by the peti- 
tioner. He quoted from certain letters 
written by the Addl. Transport Ciommis- 
sioner to the Secretary to Government 
Transport Department about the peti- 
tioner. He stated on oath that the peti- 
tioner had not given a satisfactory ac- 
count of himself whenever he was given 
a chance to work on a responsible post: 
that time and again he was removed from 
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••such posts and kept under supervision or 
^attached to some senior officer, and that 
ihe respondent No. 2 had been appointed 
:becauso of his merit, ability, administra- 
tive skill and aptitude towards labour 
^nd administrative problems. The affi- 
davit further stated that only a very 
■capable, energetic person with outstand- 
ing merit and ability like respondent 
No. 2 could be appointed to the post; that 
for the post of an Administrative Officer 
the question of seniority or iuniority 
was not relevant, that the post was a new- 
ly created one and only an energetic and 
•suitable candidate would suit the post. 

4. A further rejoinder affidavit was 
put in by the petitioner. It stated that 
there had been no adverse reflections 
-about the petitioner’s work; on the other 
hand he had been always selected to work 
•on different posts on basis of merit and 
•efficiency, that the petitioner had worked 
on different posts of responsibility and 
the allegations that he had to be removed 
from post to post because of his not giv- 
ing good account of himself, was not cor- 
rect; that whatever the Addl. Transport 
'Commissioner had said was vnthout the 
knowledge and at the back of the peti- 
tioner: that the transfer orders of the 
■petitioner would show that there never 
was a stigma attached to the petitioner; 
•that he had worked most efficiently in 
various capacities in the Department: 
•that he was allo'wed to cross the efficiency 
bar; that this Mr. Jamwal, who as Addl. 
Transport Commissioner was alleged to 
ffiave made some adverse remarks against 
the petitioner, had all along praised the 
W'ork o^f the petitioner who worked under 
him while the former was Deputy Trans- 
port Commissioner (Operationl: that these 
^adverse remarks were made by Mr. Jam- 
wal when he was holding the post of Addl. 
'Transport Commissioner for a brief period 
•of ten days only and were made bv him 
•in order- to unduly favour the respondent 
No. 2 who was a relation of the Chief 
••Minister; that the petitioner had been 
recommended for the post of a Dy. Trans- 
port Commissioner. 

5. The learned Judge after hearing the 
•counsel for the parties dismissed the writ 
petition towards the close of his judg- 
ment remarked that 

" As. however, the petitioner has 

been in serrdce for a prettv long time, 
and has been holding posts of responsi- 
bilitv from time to time, the Govt, may 
consider the desirability of accommodat- 
ing Irim also in a similar grade if and 
vhen a r-acancy arises.” 

Aggrieved by this order, the petitioner 
has preferred this Letters Patent appeal. 

C. We have heard the learned counsel 
for the appellant petitioner Mr. Bhasin at 
vei-r great length and we must at the out- 
tset remark that he argued the case ex- 
haustively and ably. 


7. The points raised by Mr. Bhasin 
were that the judgment of the learned 
Single Judge did not at all touch the 
points in controversy in this case; that 
the petitioner appellant had submitted a 
rejoinder in the shape of a detailed affi- 
davit, this was not at all considered by 
the learned Single Judge, no reference 
to this rejoinder as such or to any of its 
contents is made by the learned Judge. 
He further argued that the petitioner 
had put in two applications dated 6th 
June 1966 and 16th June 1966 for sum- 
moning of the record; but no notice even 
was taken of these applications and no 
orders were passed thereon nor was the 
Government made to produce the said re- 
cord; Mr. Bhasin argued that in a writ of 
certiorari it was necessary for the Gov- 
ernment to place the entire record before 
the Court: that had not been done and the 
learned Judge had not taken any steps 
to secure the record from the respondent 
No. 1, therefore, the judgment of the 
learned Single Judge was bad. Mr. Bha- 
sin further argued that it was a case of 
promotion, the post of an Administrative 
Officer was not a selection post and there- 
fore the promotion should have been 
made on the basis of seniority. Assum- 
ing the verdict of the learned Single 
Judge as correct, it appears that the Gov- 
ernment sought to justify this appoint- 
ment of the respondent No. 2 to the post 
on conspicuous merit and ability on the 
part of the respondent No. 2 and if it was 
so, it would mean that the appellant had 
been denied this well-deserved promotion 
as a result of his bad performance, that 
the petitioner was not given time to show 
cause against this refusal to promotion. 
This violated the principles of natural 
justice and therefore also the order of the 
learned Single Judge as rvell as the im- 
pugned order No. T.R. 85 of 1965 dated 
6-12-1965 was bad in law. 

Mr. Bhasin further argued that a tem- 
porary appointment could be made only 
for three months, therefore, the creation 
of the post as well as the appointment of 
the respondent No. 2 was against the pro- 
\dsion.s of the Rules and lastly, argued 
Mr. Bhasin, the latest Full Bench decision 
of this Coru-t namely Lai Chand Pargal v. 
Director NES decided on April 24, 1969 
(reported in 1959 Ser LR 761 (FB) (J & 
K) ) and the decision of the Supreme 
Court reported as 1969 Ser LR 4-15 (SC), 
the orders promoting the respondent No. 2 
to the post of the Admini.strative Officer 
and ignoring the claims and seniority of 
the appellant were not speaking_ orders 
and ■were in violation of the p.nnciplcs of 
natural justice, the scope of whicir hsr- 
been very much extended as laid down in 
the Supreme Court authority referred to 
above the order of the appointment of the 
respondent No. 2 to the post of the Ad- 
ministrative Officer as well as the orde? 
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under appeal was bad and should be set 
aside. Mr, Bhasin referred to a number 
of authorities in support of the \'arious 
contentions raised by him. 

8. The learned Advocate General. Mr. 
Raina. on the other hand argued that the 
petitioner's case had been considered 
very very carefully and even exhaustive- 
ly. There had been a lot of correspon- 
dence right fro.Ti the date the post was 
sought to be created and upto the time 
the respondent No. 2 was appointed 
thereto by means of the impugned order. 
He referred to the remarks of the Addl. 
Transport Commissioner wherein the 
cases of both the claimants had been con- 
sidered and he had clearly held the res- 
pondent No. 2 as more suited to this iob. 
This order was not only a speaking order 
but showed a detailed analysis of the 
comparative merits and claims of the two 
contestants. Mr. Raina further argued 
that there were many other people who 
were senior to the respondent who were 
also considered from time to time for this 
newly created post but none according 
to the estimate of the appointing autho- 
rity suited the said post better than the 
respondent No. 2; that the name of the 
Hon'ble Chief Minister had been dragged 
in only to fling mud. otherwise a more 
dispassionate view of the whole situation 
could not be had m the case of any ap- 
pointment. Therefore whether the ap- 
pointment was considered to be promotion 
under Rule 25 (2) or even (3) the tests 
laid down by the F ull Bench authority of 
this Court or by the Supreme Court in 
the above referred case were fully satis- 
fied. 

The learned Advocate General further 
said that the appeUant had not given a 
good account of his performance at the 
various jobs held by him; on the other 
hand he stoutly denied the allegation of 
Mr. Bhasin that there were any allega- 
tions of defalcation of amounts by the 
respondent No. 2. He could place the whole 
record before the court, argued the learn- 
ed Advocate General, and no allegations 
of any defalcation had ever been made 
against the respondent No. S. About Mr. 
Bhasin’s two applications dated 6th June 
1966 and 16th June 1966 he said that the 
v.'hole record was before the learned 
Single Judge and he after perusing the 
same passed the order under appeal, 
affidavit of the petitioner and the coimter 
affidavit of one Bashir Ahmed, Record 
Keeper of the Transport Deptt. were also 
subject of comment. Mr. Bhasin said 
that certain papers had been removed 
from the file of the appellant w-hereas 
this Bashir Ahmed had deposed that no- 
thing of the sort had been done. The 
learned Advocate General further point- 
ed out that this temporary post of Ad- 
imnistrative Officer had since been abo- 
lished by the Government by means of 
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its order No, FST-38/69 dated 21-2-1969, 
therefore the whole proceedings were 
misconceived and the writ had become 
infructuous. 

9. In our opinion this appeal can be 
disposed of on one or two simple points. 
As these points are sufficient to dispose of 
this appeal, we do not propose to enume- 
rate in detail the argument of Mr. Bhasin, 
his criticism of the judgment of the 
Hon’ble Chief Justice and the ingenious- 
propositions of law put forward by Mr. 
Bhasin. 

10. In the first place, as was argued 
by the learned Advocate General and he 
has placed a copy of the Government 
order also on the file that this post was 
created for a period of one year and has 
been now reduced. Naturally the ap- 
pointment of the respondent No 2 to this ' 
post also has come to an end- This order*' 
reads like this: — 

"Sanction is hereby accorded to the- — 

(al Reduction of the temporary post of 
Administrative Officer in the scale oF 
Rs. 400-700 sanctioned under Government 
order No. T.B.-32 of 1968 and the conse- 
Quent revival of the post of Deputy TPT. 
Commissioner (Admn.) in the Govt. 
Transport undertaking in the scale oF 
Rs. 500-1100 

Mr. Bhasin has however argued that this 
order is simply a ruse to defeat the case 
of the appellant though the post of the 
respondent No. 2 the Administrative, 
Officer and his appointment as such hast; 
come to an end. yet he has been appoint-f 
ed as Deputy Director (Administration) inf 
a rather higher scale and therefore hisj 
writ and the present appeal should suc-| 
ceed. But this appointment of the res-L 
pondent No. 2 is to a different post withf 
a different scale of pay. If we adjudi-i 
cate upon the new appointment of the^^ 
respondent No. 2 in this appeal, or in the 
writ petition, it would be introducing a 
totally new case which would require a 
further hearing from the very beginning. 
The whole case has to be reopened. The 
petitioner has to put in a new petition 
and the respondents have to be given 
time to put in new rejoinders etc. That 
ivould be what is not at all proper and 
cannot be permitted in this appeal. We 
are concerned with the appeal as it is. 
Even if we accept the appeal, the order 
we pass would be infructuous. All that 
we can say in this appeal is that the ap- 
pointment of the resDondent No. 2 to the 
post of the Administrative Officer is bad 
and is therefore set aside but when the- 
respondent No. 2 does not at all hold any- 
such post or job or does not occupy anw 
such post, the writ that we may issue, 
even if we do so. will be infructuoas and' 
meaningless. Therefore, on this point, 
alone the writ petition as well as the pre- 
sent appeal become infructuous. 
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• 11. Furthermore the case can be 
•decided on an entirely new point, which 
is so clear. It was put to Mr. Bhasin 
;\vhile he argued the case but Mr. Bhasin 
•In our opinion had no explanation to 
■offer._ His case was that a temporary 
appointment can be made only for a 
•period of three months. In this behalf 
he referred to Rule 14(1) of the Rules 
which runs as under: — 

"Where it is necessary in the public 
interest owing to an emergency which 
lias arisen and could not have been fore- 
seen to fill immediately a vacancy in a 
■post borne on the cadre of a service, class, 
or category and the making of an appoint- 
ment to such vacancy in accordance with 
these rules would involve undue delay, 
excessive expenditure, or administrative 
inconvenience, the appointing authority 
may appoint a person otherwise than in 
accordance with these rules temporarily 
until a person is appointed in accordance 
with these rules but such temporary ap- 
pointment shall in no case exceed three 
months on each occasion.” 

Rut clearly this provision does not apply 
to this case. No emergency had arisen 
which could not be foreseen. The post 
■did not exist on any cadre or service, 
class or category, the post was a newlv 
created post. Therefore the appointment 
of the respondent No. 2 to this post would 
not be covered by this sub-rule. On the 
other hand a temporary post was created 
which did not at all exist, in a new cadre 
of the service and in our opinion clearly 
Rule 16(2) of the Rules would apply. This 
sub-rule is in the following words: — 
"Notwithstanding anything contained 
in these rules, if and when a temporary 
post is created as an addition to the cadre 
■of any service and the holder thereof is 
required by Govt, to possess any special 
oualincations, knowledge or experience, 
any person who possesses such qualifica- 
tions. knowledge or experience and who 
is considered to be best fitted to discharge 
the duties of such post may, irrespective 
of other considerations, be appointed to 
that post. But the person so appointed shall 
Pot by reason only of such appointment, 
be regarded as a probationer in such ser- 
vice, class or category 

iiWhat this sub-rule lays down is ( 1 ) that 
the post to be filled must not be already 
; existing in the cadre of any service; ( 2 ) 
it must be a temporary post: (3) must be 
. created as an addition to the cadre of 
any service. The second part of it re-- 
Quire.s (a) any person .possessing special 
qualifications, knowledge or experience, 
may be appointed; (b) the person rnust 
be considered to be best fitted to dis- 
charge the duties of such post; (c) he can 
be appointed irrespective of any _ other 
consideration and (which , is most impor- 
tant): (d) notwithstanding anything con- 
tained in these rules. This clearly means 
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that while filling such a temporary post, 
the questions of seniority or .juniority asl 
are covered by Rules 24 and 25 of ' the 
Rules are not at all relevant and no other 
consideration except the opinion of the 
appointing authority counts, but the ap- 
pointing authority must be satisfied that 
the person appointed possesses the special 
qualifications, knowledge and experience 
and is otherwise best fitted to discharge 
the duties of the .iob. There are no other 
limitations on the power of the appoint- 
ing authority. In the instant case, the 
post was created in the following words 
by means of Government Order No. 
TR-85 of 1965 dated 6-12-1965. 

"Sanction is accorded to the creation of 
a temporary post of the Administrative 
Officer in the scale of Rs. 400-700 in the 
Government Transport Undertaking for a 
period of one year in the first instance 
and to the temporary appointment of 
Shri G. R. Ashai, Manager, Passenger Ser- 
rdee, thereto ”. 

It clearly shows that a special post of a 
temporary nature of the Administrative 
Officer was created in a particular scale. 
Therefore, when appointment to any such 
post was to be made. Rule 16(2) of the 
Rules empowered the appointing autho- 
rity to ignore all the rules including rules 
of seniority, promotion and others and 
to appoint anybody best suited in its 
opinion for the .iob and all other consi- 
derations had to be ignored. But the 
only limitation on the power of the ap- 
pointing authority was that the person 
appointed should nossess the special quali- 
fications, knowledge and experience re- 
quisite for the said post. In this case it 
is nobody’s case that the respondent No. 2 
did not possess the requisite qualifica- 
tions, knowledge or experience. The 
petitioner himself has given a tabular 
statement of the experience of this officer 
as weii as of himself and it is nowhere 
the case of the petitioner that the respon- 
dent No, 2 did not possess the necessary 
qualifications, experience or knowledge 
required for the .iob. His actual and 
main grievance has been that he was 
senior to the respondent No. 2 and there- 
fore. he should have been promoted. The 
argument of Mr. Bhasin also centered 
primarily and principally around Rule 25 
of the Rules and as a second argument 
he took recourse to Rule 14 of the Rules 
which pertain to temporary' appointments 
which we have stated docs not apply to 
the facts of this case. 

12. In our opinion neither Rule 25 
nor Rule 14 of the Rules apply to this 
case and the question of principles of 
natural justice and other such doctrines 
do not at all come into plav. Therefore, 
there is nothing wrong with the impugn- 
ed order in appointing the respondent 
No. 2 to this post which has since been 
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abolished also. Therefore, we dismiss 
this appeal without any order as to costs. 

13. liilAN JALAL-UD-DIN. J.; I agree. 

Appeal dismissed. 


AIR 1970 JAMMU AND KASHMIR 94 
(V 57 C 18) 

S. M. FAZL ALI. C. J. AND JASWANT 
SINGH. J. 

Sheik Ghulam Qadir and others. Peti- 
tioners V. State of Jammu and Kashmir 
and others. Respondents. 

Writ Petn No. 143 of 1968 D/- 2-5-1969. 

(A) Constitution of India, Arts. 226 and 
311 — Affidavit in support of petition — 
Petitioners claiming rights as permanent 
employees — No categorical denial by 
Government — Civil lists and departmen- 
tal budget showing their names — Peti- 
tioners’ claim upheld, (Paras 7 & 39) 

(B) Constitution of India, Art. 226 — 
Patties to a writ petition — Government 
transferring some of its departments to 
an incorporated company — Employees 
challenging Government’s action in alter- 
ing their service conditions — Chairman 
of the Company also impleaded — Held, 
no svrit could issue against him. 

(Para 7) 

(C) Civil Services — Kashmir Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, R. 52, Note 6 (added by Govt. Noti- 
fication No, SRO 36 dt. li'2<6C) in exer- 
cise of power under S. 124 of the Jammu 
& Kashmir State Constitution — Articles 
of Association of Jammu and Kashmir In- 
dustries do not contain such power — 
(Constitution of Jammu and Kashmir, 
S. 124) — (Jammu and Kashmir Indus- 
tries Ltd. — Memorandum of Articles of 
Association. Arts. 89 and 73 (3) ). 

Note 6 added to Rule 52 of the Kashmir 
Civil Services Rules by Goveiranenl 
Notification No. SRO. 36 dated 11-2-C6 
•j.inft.'OTjinOi ♦h/t 'Swwrrnnreh vnnJmytfla 
working in the departments which were 
transferred to the Jammu and Kashmir 
Industries Ltd., a company registered 
under the Jammu and Kashmir Companies 
Act, must be held to have been made by 
the Sadar-i-Riyasat in exercise of the 
General rule-making power given to it 
under Section 124 of the Jammu and 
Kashmir State Constitution Such a 
power to amend the above Rules could 
not be traced either to Art. 89 or to Arti- 
cle 73(5) in the Memorandum of Articles 
of Association of the above Company. Nor 
was it necessary that Sadar-i-Riyasat 
should have been authorised by the above 
Articles of Association. (Para 10) 

However, the question as to the validi- 
ty of the amended rule was a different 
matter. (Para 10) 

GM/HM/C655/69/TVN/D 


(D) Civil Services — Kashmir Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, R. 52, Note 6 (Note 6 added by 
Govt, Notification No. SRO. 36 dt, 11-2- 
66) and Art. 207 — Notification and Note 
6 to R. 52 held, invalid — Notification 
violated S. 126 of the J & K State Con- 
stitution — Also violative of Articles 311 
(2), 14 and 16 of the Constitution of India 
— (J & K Government Notification No. 
SRO. 36. dt. 11-2-66) — (Constitution of 
Jammu & Kashmir, S. 126) — (Coastitu- 
tion of India, Arts. 311(2), 14, and 16). 

In 1963. the Government of the State of 
Jammu & Kashmir constituted a Board 
called the Jammu & Kashmir Industries 
having its own Memorandum and Articles 
of Association After its constitution the 
then Sadar-i-Riyasat issued instructions 
entrusting 21 Government Industrial 
undertakings to the Jammu & Kashmir 
Industries Ltd. The instructions, inter alia, 
ordained that the administration of the 
servants of the Company was to be gov- 
erned by the provision of the Jammu &: 
Kashmir Civil Services (Classification. 
Control and Appeal) Rules as in force 
from time to time. The petitioners who 
were confirmed permanent employees en- 
titled to pensionary benefits working In 
the Government Sericulture Department 
started working under the Board on the 
same terms and conditions as applied to 
them before and they were treated as 
being on deputation from the State Gov- 
ernment to this Government undertaking. 
While so. Sadar-i-Riyasat issued the 
impugned notification No. SRO. 36 dated 
11-2-66 by which Note 6 was added to 
Rule 52 of the above Civil Rules. The 
effect of the Note 6 was rhat service In 
the companies owned by the Government 
should not be treated as foreign service 
for the purpose of grant of deputation 
allowance; that those employees of the 
Industrial concerns who were entitled to 
pensionary benefits should be treated as 
-jA ♦..b/t Ivumiu viA V-a.'tbmir 
Industries and the pension of the em- 
ployees of Sericulture Department entitl- 
ed to pensionary benefits should be shar- 
ed by the Government and the company 
under the rule of proportion but no 
deputation allowance would be admis- 
sible; that a particular set of Government 
servants, however, who had been deput- 
ed to the Government undertaking would 
continue to receive deputation allo%vance 
and that, in future, individual cases for 
grant of deputation allowance were to be 
considered on their merits. It finally 
provided that the employees of the erst- 
while Sericulture Department who 
entitled to pensionary benefits should be 
treated as employees of the Jammu and 
Kashmir Industries. The petitioners as- 
sailed this notification on the ground tMt 
It sought to alter the entire status, emolu- 
ment, conditions of service and other 
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statutory safeguards of the petitioners so 
as to terminate their service as Govern- 
ment servants and convert them into ser- 
vants of the Company. Such an act clear- 
ly amounted to a termination of the ser- 
vice or reduction in rank and was there- 
fore violative of S. 126 of the State Con- 
stitution corresponding to Art. 311 of the 
Constitution of India, inasmuch as such 
an action v/as- resorted to without consent 
of the petitioners and operated to their 
serious prejudice. Discrimination and vio- 
lation of procedure laid down under Arti- 
cle 207 of the Kashmir Civil Service Rules 
was also alleged. The Government con- 
tended that by virtue of the formation 
of the limited company the Sericulture de- 
partment was abolished and the service 
of the petitioners stood automatically ter- 
minated and therefore the question of at- 
traction of S. 126 of the State Constitu- 
tion did not arise. 

Held, that the impugned Notification as 
also Note 6 added by it to Rule 52 of the 
above Civil Rules terminated petitioners’ 
services rmder the Government and made 
them private servants of the Company 
thus depriving them of the valuable right 
and immunity they hitherto had under 
S. 126 of the Jammu & Kashmir State 
Constitution ^corresponding to Art. 311 ( 2 ) 
of the Constitution of India) under which 
the State could not terminate their ser- 
vices without giving them notice. This 
was so notwithstanding the fact that it 
was open to the Government to change 
the conditions of service of the petitioners 
from time to time unilaterally and with- 
out their consent. It was, however, one 
thing to alter the conditions of service of 
a Government servant from time to time 
and quite a different thing to terminate 
his service altogether or to convert the 
nature of his service from one form to 
another resulting in a complete transfor- 
mation of the character of the semdce. 
Even if the above action on the part of 
the Government was not teimination of 
service, it was a reduction in rank which 
would also attract the provision under 
Section 1261 (Paras 16 to 26 and 39) 

The contention of the Government that 
the petitioners could have no grievance 
because the posts were _ themselves 
abolished was overruled and it was held 
that any such abolition rnust follow the 
procedure laid under Article 207 of the 
Kashmir Civil Services Rules and non- 
compliance with such procedure was ano- 
ther reason to hold the impugned notifi- 
cation as invalid. Note 6 was at the most 
a supplementary rule and it could not 
override a specific and substantive pinvi- 
sion contained in Art. 207 of the Civil 
Rules. (Paras 18, 31, 391 

The Note 6 added to R. 52 was also held 
to be discriminatory and therefore _wola- 
tive of Arts. 14 and 16 of the Constitihion 
of India for the following reason; While 


the first part of Note 6 clearly said that 
service in the companies set up under the 
Companies Act should not be treated as 
foreign sendee for the purpose of grant 
of deputation allowance, yet it sought to 
discriminate betv.-een two employees both 
of whom were equally circumstanced. A 
premium was sought to be placed on the 
employees of Sericulture Department be- 
cause they were transferred to the com- 
pany some time after other employees who 
were getting deputation allowance. The 
rule did not give any guidelines to indi- 
cate why this discrimination had been 
made. AIR 1967 SC 1889 at 1894, Ref.; 
AIR 1958 SC 36 and AIR 1964 SC 600 and 
AIR 1967 All 197 and AIR 1965 J & K 
15 (FB); AIR 1966 SC 1529 and AIR 1966 
SC 1197, Foil.; 1940 AC 1014, Dist. 

(Paras 35, 39) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1889 (V 54) = 

(1968) 1 SCR 185, Roshan Lai v. 

Union of India 16 

(1967) AIR 1967 A.I1 197 (V 54) = 

(1968) 2 Lab LJ 6 , Kidar Nath v. 

State of U. P. 21 

(1966) AIR 1966 SC 1197 (V 53) = 

(1966) 3 SCR 61, Shitla Shai v. 

N. E. Rly. Gorakhpur 26 

(1966) AIR 1966 SC 1529 (V 53) = 

(1966) 3 SCR 106, Divisional Per- 
sonnel Officer, Southern Rly., 
Mysore v. Raghavendrachar 26 

(1965) AIR 1965 J & K 15 (V .52) = 

1964 Kash LJ 366 (FB). Abdul 
Khalik v. State of J & K 24 

(1964) AIR 1964 SC 600 (V 51) = 

(1964) 5 SCR 683. Moti Ram Delta 
V. General Manager, N. E. Frontier 
Ely. 22 

(1958) AIR 1958 SC 36 (V 45) = 

1958 SCR 828, Parshotam Lai 

Dhingra v. Union of India 20 

(1940) 1940 AC 1014 = 1940-3 All 
ER 549. Nokes v. Doncaster 
Amalgamated Collieries Ltd. 12, 13 
A. K. Sen and D. N. Mahaian, for Peti- 
tioners; M. C. Chagla and Advocate Gene- 
ral. for Respondents. 

ALI, C. J. : — This petition for an ap- 
propriate writ arises in the following 

circumstances. 


2, According to the petitioners, two of 
them, namely petitioners 1 and 2 were 
gazetted employees and the others non- 
zazetted employees in the Department of 
Sericulture of the Government of Jammu 
md Kashmir. The petitioners further 
aver that the Sericulture Department is 
iust like other Department of the Govern- 
ment consisting of gazetted and non- 
gazetted members of the staff and tnev 
ivere and are governed by the Jarnmu ana 
Kashmir Ciwl Services Rules and Regu- 
lations in all matters and posse.^.s the 
[acilities and the safeguards .afforaed to 
ill Government servants of other denar. - 
ments. Tne petitioners farther allege 
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that they have always been treated as 
'Government servants and their posts have 
been shown in the civil list and the 
budgets of the Departments concerned. 
In order, however, to stream-line the 
administration and to give it a commer- 
cial colour the Government on 3rd Octo- 
ber 1963 constituted a Board called the 
Jammu and Kashmir Industries which 
was a State Government undertaking and 
which had a Memorandum and Articles of 
Association After this undertaking came 
into existence, the then Sadar-i-Rivasat 
of Jammu and Kashmir (now Governor) 
issued instructions by which 2l industrial 
undertakings were entrusted to the 
Jammu and Kashmir Industries Lid. 
The newly formed Jammu and Kashmir 
Industries was governed by a Board of 
Directors set up under the Memorandum 
•of Association and was entrusted with 
several types of responsibilities like 
management, corporate organiaation. per- 
sonnel and financial responsibilities and 
functions The instructions further orda- 
ined that under the personnel responsibi- 
lity of the Board the administration of the 
servants of the company was to be govern- 
ed by the provnsions of the Jammu and 
Kashmir Civil Services (Classification. 
Control & Appeal) Rules etc from time to 
time. After the issue of the aforesaid 
instructions on 3-10-C3 the petitioners who 
were permanent employees of the Seri- 
culture Department started working under 
the Board of J & K Industries on the 
same terms and conditions as applied to 
them before and they were treated to be 
as on deputation from the State Govern- 
ment to this Government undertaking. 

Subseauently by a notification No. SRO 
36 D/- 11-2-66. note fi was added to rule 
52 of the KCSR which provided that ser- 
vice in the companies owned by the Gov- 
ernment should not be treated as foreign 
sen.'ice for the purpose of grant of deputa- 
tion allowance. It was further stipulated 
that those employees of the Industrial 
concerns who were entitled to pensionary 
benefits should be treated as employees of 
the J & K Industries and the pension of 
the employees of Sericulture Department 
entitled to Pensionary benefits should be 
shared by the Government and the com- 
pany under the rule of proportion but no 
deputation allowance would be admissible. 
A particular set of Government servants, 
however, who had been deputed to the 

* Government undertaking would continue to 
receive deputation allowance. Lastly It 
was provided that in future individual 
cases for grant of deputation allowance 
were to be considered on their merits. We 
shall refer to the broad details of this noti- 
fication a little later when we discuss the 

• arguments advanced before us by the 
learned counsel for the parties. 

3. In short the notification finally pro- 
'vided that henceforward the employees 


of the erstwhile Sericulture Department 
who were entitled to pensionary benefits 
should be treated as employees of the J 
& K Industries. It is this notification 
which has been assailed before us by the 
petitioners on various grounds. In the 
first place it was contended before us that 
the petitioners were only entrusted to the 
company that is to say they were directed 
to work under the company on the same 
terms and conditions which they had en- 
joyed as Government servants. Thus by 
asking the petitioners to work under the 
J & K Industries no change in their sta- 
tus;, emoluments, conditions ol service and 
other statutory safeguards was brought 
about and they continued to be just like 
Government servants of other depart- 
ments. By virtue of the impugned noti- 
fication. however, the Goverrment by one 
stroke of pen sought to alter the entire 
status of the petitioners so as to terminate 
their service as Government servants and 
convert them into servants of the com- 
pany. Such an act according to the peti- 
tioners clearly amounted to a termination 
of the service or reduction in rank of the 
petitioners and was therefore violative of 
Section 126 of the State Constitution 
(Art. 311 of the Constitution of India), in- 
asmuch as such an action was resorted 
to without consent of the petitioners and 
operated to their serious prejudice. 

Secondly it was argued that the Impugn- 
ed notification sought to select the peti- 
tioners for hostile discrimination even as 
between Government employees situated 
in similar circumstances and therefore was 
hit by Art. 1C of the Constitution of India. 
Another objection taken was that the noti- 
fication amounted merely to an execu- 
tive order and it could not overrule the 
statutory provisions contained in the.J& 
K Civil Service Rules which have the 
authority of the Constitution itself, having 
been kept alive under the piovisions of 
the State Constitution. Lastly it was su!> 
mitted that the impugned notification is 
clearly hit by Art. 207 of the KCSR in- 
asmuch as the procedure laid down there- 
in has not been followed in the present 
case before applying the impugned noti- 
fication to the petitioners. 

4. On the side of the respondents Mr. 
Chagla submitted three short points. In 
the first place he argued that by virtue 
of the formation of the limited company 
called the J & K Industries the Sericul- 
ture department was abolished and the 
service of the petitioners stood automati- 
cally terminated and therefore the question 
of attraction of S. 126 of the State Consti- 
tution did not arise. It was urged that since 

the petitioners were permanent employees 
they were absorbed in the Company on 
almost the same terms and conditions ana 
therefore they should have no grievanw 
on that account. Secondly it was submitted 
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On these matters we have found the 
pleading and the evidence deficient and 
we , are unable to record any definite 
imding. In paragraph 3 of the points of 
dahn the Liquidator alleged that the 
estimated deficiency of the Company ac- 
cording to information gathered by 
him is Es. 6,50,000/-. In paragraph 6 (d) 
the Liquidator prayed: 

"(1) a declaration that the respon- 
dents are liable without any limitation 
of liability for all the debts of the Com- 
pany amounting to the s um of 
Es. 13,97,300/-. 

(2) A declaration that the respondents 
are jointly and severally liable to pay to 
the Official Liquidator sums amounting 
to Es. 6,50,000/- being the balance 
amount , required to pay the creditors of 
the Company in fuU after realising the 
available assets of the Company. 

(3) If necessary, an accoimt of the 
debts of the Company be taken. 

(4) . Payment by the respondents to the 
Official Liquidator of the Company of the 
said sum of Es. 6,50,000/- or such other 
Eiun for which the respondents may be 
found liable on the taking of accounts. 

(5) An order that the respondents do 
pay to the applicant costs of and inci- 
dental to the application. 

(6) Such other order in the premises 
as the Court shall think fit to make”. 

In traversing this, in paragraph 33 of 
the 1st respondent’s defence, he stated: 

"It is not even known how and why a 
declaration of liability to the extent of 
Es. 13,97,300/- has been claimed which 
has later been limited to Es. 6,50,000/-.” 
In paragraph 21 of the defence this was 
repeated, and the Liquidator was put to 
strict proof of establishing the deficiency 
and its quantum. The points of defence 
of many of the other respondents follow- 
ed on the same lines. 

60. There is not even foraal evi- 
dence on the side of the Liquidator, 
either as to how the deficiency was esti- 
mated at Es. 6,50,000/- or as to the 
totality of the debts or liabilities of the 
Company. Nothing was said in the 
Liquidator’s evidence as P. W. 24, or 
on his behalf, in support of the quanti- 
fication of all the debts of the Company 
in the Points of claim at Bs. 13,97,500/-. 
As P. W. 24 the Liquidator only stated 
that he has claimed Es. 6,50,000/. as de- 
ficiency for paying creditors in full. 

61. The learned Trial Judge while 
rightly noticing that the Court had a 
discretion in assessing and fixing the 
liability of the persons concerned, 
recorded his opinion that respondents 1 
to 8 are liable "for aU the liabilities of 
the Bank” (vide page 22 of the printed 
judgment). At that stage there was no 
attempt by the learned Judge to quann- 
fy "all the liabilities” of the Bank. At 
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pages 24 and 25 of the judgment the 
learned Judge recorded that the Liqui- 
dator claimed a sum of Es. 6.50.000/- 
to meet the deficiency in the assets of 
j ^ to pay the creditors in 

fuU. On issue No. 1, the learned Judge 
found without any consideration or di^ 
cussion that the deficiency in the assets 
of the Company is Es. 6,50,000/-. 

62. With respect, we are unable to 
accept this finding. We have already 
posed the aspects which appear to us to 
be germane to the question. We are not 
to be understood as saying that if the 
nature and extent of the fraudulent 
trading was responsible for all the debts 
and liabilities of the Company, a decree 
for the same cannot follow. But these 
matters have neither been adverted to 
nor foimd. The extent of the fraudul- 
ent trading of the Directors in regard 
to the claim made in the various Sche- 
dules of the Points of claim will have 
to be reassessed in the light of our find- 
ing as to the Directors’ knowledge of 
the true position of the Bank. Again, in 
schedule VI, the Liquidator pressed 
before us, and we have found, the liabi- 
lity of the Directors only for items 12 
and 15. In the light of these, and the 
other findings that we have recorded 
the extent of liability of the Directors 
will have to be re-estimated and appro- 
priate orders passed. 

63. We therefore, set aside the decree 

of the learned Trial Judge in so far as 
respondents 1 to 8 are concerned, and 
remit Application No. 1 of 1959 back to 
the Trial Judge for the limited purpose 
of: (1) deciding the extent of all the 

debts or liabilities of the Bank; and (2) 
considering and deciding in the light of 
our findings whether the Respondents- 
Difectors should be made liable for 
the totality of such debts, and if ' not 
for what portion of the same. The par- 
ties are at liberty to adduce addi- 
tional evidence limited to these points. 
As the appellants-Directors have sub- 
stantially failed in their contentions, we 
direct that they pay one-half of the 
costs of the Liquidator in Appeals 137, 
139, 140, 105, 124. 125, 133 and 134 of 
1963, and bear their own. Costs before 
the learned 'Trial Judge both before and 
subsequent to this remand will be pro- 
vided for in the final order to be passed 
by the learned Judge. 

A S. No. 426 of 1964. 

64. This is an appeal by tlie present 
Joint Commercial Tax Officer. Tirunel- 
veUy, who was the Sales-tax Officer, 1st 
Cirde, Alleppey. till 2-7-1955. He was 
not a party to Application 1 of 1959, 
but feels aggrieved by certain observa- 
tions made by the learned Judge about 
some writing, signature and seal made 
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and affixed by him as Sales Tax Office 
in two of the Account Books produced 
by the 3id Respondent, namdy Exts. 
D81 and D87. In effect, he seeks to 
expunge the observations made by the 
learned Judge. 

63. Discussing the case of the liqui- 
dator and ol the 3rd Respondent regard- 
ing the alleged entrustment of the 
latter’s "unaccoimted money” to the 10th 
Respondent and Its re-payment, we have 
had occasion to refer to the 3rd Res- 
pondent’s case that no payments by 
cheque were made to Wm by the lOlh 
respondent and that there were pay- 
ments in cash on the relevant dates, as 
seen entered in the 3rd Respondent’s 
Account Books, Exts. D80 to D82. Ext 
D87 is a ledger of the 3rd Respondeat 
for the year 1130 and was tendered for 
the only purpose of showing that It 
bears the dgnature, writing and seal on 
13-10-55 of the same Sales-tax Officer, 
as the one whose signatiue, writing and 
seal are to be found in Ext D81. The 
only purpose in producing D.87 seems to 
have been to add authenticity to Ext 
D8l by reason of the presence in the 
latter of the same signature, writing and 
seal, and of the same date as In Ext D87. 
The learned Judge discussed the matter 
and recorded his conclusion thus: 

’The 3rd Respondent has produced an- 
other Account Book Ext. D87 to prove 
the genuineness of the accounts. Page 
739 of this book contains the seal of the 
Deputy Commercial Tax Officer. Special 

Circle Madras with the date 30th 

January 1957. A little below that 
appears ’Checked’ with initials under- 
neath and date: "2&-7-1957, A. C T. O. 
Madras”. In between these two. I mean 
the seal of the Deputy Commercial Tax 
Officer, and the endorsement and initials 
of the A. C. T. O. there is a little space 
and therein appears the seal of the 
Sales-tax Officer, Ist Circle, AUeppey. 
About this seal and below the seal of 
the Deputy Commercial Tax Officer 
already referred to, there appear “Exa- 
mined” and the signature of the S. T. O. 
with the date "13-10-55”. The same seal 
of the _ Sales-tax Officer and the word 
“Examined” with his signature end 
dated “13-10-55” appear on page 374 of 
Ext. D81. The case of the 3rd Res- 
pondent Is that Ext. D81 is genuine be- 
cause the same seal of the sales-tax 
Officer and the same rignatirre and date 
13-10-55 as appearing in Ext. D87 appear 
in Ext. D81 also. In other words, tiie 
argument is that since Ext. D87 is xm- 
doubtedly genuine as the seal of the 
Deputy Commercial Tax Officer and the 
initials of the A. C. T. O. Madras wffl 
indicate and since the same seal - and 
signature of the Sales-tax Officer. AUep- 
pey, as contained therein appear In 


Ext. D81 also. Ext D81 must be genuine 
too. 


I have dosely examined the word 
“Examined” with the signature of the 
S, T. O. and dated "13-10-55” under a 
magnifying glass. It Is very dear that 
the word “examined” overlapping the 
seal of the Deputy Commercial Tax Offi- 
cer, Madras, bearing the date 30th 
January 1957 is on or above the seat 
From my examination under the magni- 
^ing glass, it is dear too me that the 
seal of the Deputy Commerdal Tax Offi- 
cer with the date 30th January 1957, 
was affixed earlier and the word "Exa- 
mined" was written above it after the 
seal was affixed and tiie date "13-10-55” 
and the signature of the S, T. O. were 
also put subsequently. It appears to 
be clear that this alleged examination 
by the S. T. O. is a subsequent inven- 
tion. subsequent to 30th January 1957 
with an earlier date put thereoa 
Therefore, I have no hesitation In hold- 
ing that Ext. D81 is an account subse- 
quently written up and the seal and ffie 
signature of the S. T. O. with an earlier 
date produced for the purpose of this 
case. The same seal and signature etc- 
of the same S. T. O, have been procured 
on page 739 of Ext D87 also. 


(This is a matter for the Government 
to take up and it is for the Govemmmt 
to decide what action they should 
against the Sales-tax Officer responsible 
for this. A copy ol this ludgment may 
be sent to the Government The Regis- 
trar will keep Exts. D81 and D87 in safe 
custody and these account books will not 
be returned without orders of this 
Court).” 

In pursuance of these observations ol 
the learned Judge it appears that on 
23-1-1964, the Board of Revenue, Com- 
mercial Taxes, Aladras, served on the 
appellant in the above appeal, a notice 
calling upon him, to explain the irregu- 
larity committed In his capacity as the 
then Sales-tax Officer. 1st Circle, AUe^ 
pey. The show cause notice Is stat^ 
to have quoted the first two out of ths 
three paragraphs of the learned Judges 
order, which we have extracted, aboj^ 
Thereupon the appellant filed this 
appeal. 


66. We have examined the tw 
account boofa Exts. D81 and D87 an' 
also the signature, writing and seal an* 
the juxtaposition of these. In spite o 
the challenge made by counsel for tn' 
appellant and for the 3rd responoen 
from specimen demonstrations before m 
that it was impossible to be dogmatic u 
any given case from mere exam i n atw 
with the n^ed eye or with a roagnOT 
Ing glass, as to whether the seal w 
the writing, or the writing ovct the 
we are not satisfied that the observations 
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made by the learned Judge are imjusti- 
fied. Our own examination of the seal 
and writing only confirmed the learned 
Judge’s impression and observations. 

67. The appellant before has only 
been issued a show-cause notice in P^" 
suance of the observations made by me 
learned Judge in his judgment. He 
would hereafter have sufficient opportu- 
nity to explain, as he has attemp ted to 
do before us, that he was not a party to 
Application No. 1 of 1959, nor even a 
witness therein and had no occasion to 
explain the nature of the writmg. agna- 
ture and seal, or the circumstances 
under which they happened to be made 
and affixed. 

68. We dismiss this appeal, but with- 
out any order as to costs. 

^ Order accordmgly. 


AIR 1970 KERALA 131 (V 57 C 23) 

V P GOPALAN NAMBIYAR AND 
'V.' BALAKRISHNA ERADI, JJ. 

K. Madhava Nayak and others, Appd- 
lants V. Popular Bank Ltd., Respondent. 

Appeal Suits Nos. 370, 381, 382. 395, 
396, 399, 400 and 412 of 1963, D/- 29-10- 
1968 . . 

(A) Companies Act (1956), Section 
^ Scope and applicabifity LiabiW 

under section — It must 
that person proceeded against has been 
guilty of misapplication etc. Section 
covers breach of trust by negligence. 

Before liability can he attracted under 
the section it must be shown that 
person proceeded agamst has been ^ 
of misappHcation, retainer, 
etc., resulting m loss to ffie Comply 
as a direct consequence of the act com 
plained ol . * 4. -f 

The section covers a breach of trus 
in ivide, sense, includmg ^..-^r^that 
trust by negligence or somet^R of mat 
kind; 1882-21 Ch D 492 “d \89^2 Ch 
279 knd 1928 Ch 861 
365 and AIR 1950 Mad 208. ^teL^om 

(B) Companies Act (1956), Section 543 
j- BBsapp«ca«.n_^.I ^ 

dividend ‘=°*^^,^^tides ^oT^*ssociation 
^ cte of ood. »isopoU»- 

*'mere a clause of me Artides of 

when me Bank was^Jo__me_miovae^ 


GM/LM/C855/69/yGW/D^ 


of me Directors, working at a loss, is an 
act tiltra vires me Directors. It is a 
case of misapplication of me Bank’s 
capital resulting in loss to me Bank. 

(Para 13) 

(C) Companies Act (1956), Section 543 
— Misapplication of capital of company 
resulting in loss — Burden of proof — 
Once Liquidator shows that there was 
declaration of dividend resulting in 
misapplication, burden shifts on to direc- 
tors to show that it was not actually 
paid — (Evidence Act (1872), Sections 
101-104) — (Banking Companies Act 
(1949), Section 45-H). 

Once the Liquidator has shovm_ that 
mere was a dedaration of dividend 
amounting to misapplication of the 
Bank’s capital resulting in loss to me 
Bank, me bmrden is on me Directors to 
show mat me dividend mus dedared 
had not acmally been paid. This is so. 
by reason of Section 45-H of me Bank- 
ing Companies Act, according to which, 
on the Liquidator making out a prima 
facie case, me burden shifts to me 
Directors (in this case) to disprove liabi- 
lity. 13) 

The argument mat the obligation ^ of 
the Liquidator to make out only a prima 
facie case and me burden mereafter on 
the delinquents proceeded against to ms- 
prove me liability can arise only when 
the relief claimed is repayment or res- 
toration of any money or property of 
the Company, and not compensation m 
respect of the misapplication, retainer, 
misfeasance or breach of trust appe^s 
to be only academic. Going purely by 
me language of Section 45 (H) of the 
Banking Companies Act the juxta- 
position of the w^ords occurrmg m^ein. 
and co-relating mem with the wor^ in 
Section 543 of me Compames Act. it 
must be admitted mat me se^on has 
not been artisticaUy drafted A plainer 
and simpler drafting was certau^ possi- 
ble. 

(D) Banking Companies Act (1949), 
Section 45-H — Scope and applicability 

Provisions apply to misapphcation of 

Bank’s funds — (The question wbem^ 
Section 45 (H) covers only the cases 
covered by Section 543 (1) (a) of tbe 

Sanies Act, 1956. and does not 
the cases contemplated by clause (« ( ) 
thereof left open.) (t^o^a 

Cases Referred: 

(1950) AIR 1950 Mad 208 (V 3p 

■1040.19 Com Cas 311, J^i- 

S V. w s. Thiruvengada- ^ 

swam! Mudafiar . ^ 

AIR 1942 Mad 365 (V 49) 

^ 1942-lJIad LJ 207. V. Subbayya ^ 

V. C. T. Madiayya t t rh 

(1928) 1928 Ch 861 = 97 LJ Ch ^ 

460, In re, Etic Ltd. 
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(1901) 1901 AC 477 « 70 U Ch 

753, Dovey v. Cory 20 

(1896) 1896-2 Ch 279 = 65 LJ Ch 

673, Kingston Cotton Mills Co., 

(No. 2) 7 

(1882) 21 Ch D 492 = 47 LT 633. 

Ex parte, Pelly 7 

V. Rama Shenol and R. Raya Shenol, 
(in No. 370/63): P- Krishnamoorthy. (in 
No. 381/63): T. N. Subramonia Iyer, 
P. C. Chacko and P. Krishnamoorthy (in 
No. 382/63): P. C. Chacko and P. 
Krishnamoorthy, (in No. 395/63): K V. 
Suryanarayana Iyer, C. M. Devan and 
N. N. Venkitachalam, (in No. 396/63): S. 
Narayanan Potti, (in No. 399/63); S. 
Narayanan Potti, (in No. 400/63); K. V. 
Suryanarayana Iyer and C. M, Devan 
(in No. 412/63), for Appellants, Mani J. 
Meenattoor, lor Respondent (in all 
the appeals). 

JUDGMENT^— These appeals were 
heard along with, and in continuation 
of Appeals Nos. 137, 139, 140 of 1963. etc, 
in which we have Just delivered judg- 
ment* They arise from Application 
No. 2 of 1959 filed by the Official liaul- 
dator of the Popular Bank Ltd., under 
Section 543 of the Companies Act The 
parties to this application are. with one 
difference, the same as the parties to 
Application No. 1 of 19S9 against which 
A. S. Nos. 137, 139, HO of 1963. etc, were 
directed, the only diSerence being, that 
the 9th respondent in Application No. 1 
of 1959, Is not a party hereto. The 
result Is. that Respondents 10 and II in 
Application No, 1 of 1959 are respon- 
dents 9 and 10 in Application No. 2 of 
1959. Save where expressly indicated 
reference would hereinafter be made to 
the ranks of the parUes as before the 
Trial Judge. 

2. Application No. 2 of 1959 sought to 
make the Respondents liable lor mis- 
feasance and breach of trust, in relation 
to the Company, and for misapplication 
and retainer of the money and property 
of the Company, and as being account- 
able for such money and property. The 
misfeasance, mis-application, retainer, 
breach of trust and accountability were 
claimed under six principal heads. First 
it was complained that Respondents 1 to 
8, the Dirertors of the Company did not 
exercise adequate control in the matter 
of advances of the Company’s funds, and 
in consequence. Respondents 9 and 10 
advanced large amounts to various 
parties without taking adequate securi- 
ties for the advances and from whom it 
was not possible to recover the whole 
or a substantial portion of the advances. 
Not only were steps not taken to recover 
the amount^ covered by the advances. 


*Beported in AIR 1970 Kerala 120. 


but the Board of Directors ratified the 
advances on 10-11-1955. A list of such 
advances made, together with the 
amounts likely to prove unreaUsable was 
furnished in Schedule L The unrealisa- 
ble amotmts aggregate to Rs. 4.76,746/- 
Secondly, it was alleged that several 
amounts were withdrawn by Respon- 
dents 0 and 10 from other banks, and 
were wongfully retained and mis-appro- 
priated. Respondents 1 to 8, who had 
Knowledge of the said withdrawals did 
not take any steps to recover the 
amoimts withdrawn. The withdrawab 
thus made were covered up by false en- 
tries, made by Respondents 9 and 10 
with the knowledge of the Respondents 
1 to 8, of advances to different cus- 
tomers of the Company. These fictitious 
advances were also ratified on 10-11-1955. 
The list of the withdrawals from other 
banks was furnished in Schedule II ag- 
gregating to Bs. 1,60.500/-. A list of 
the false and fictitious entries of advanc- 
es made to cover up the misappropria- 
tions was shown in Schedule IIL The 
amount covered by such entries comes 
to Rs. 1.99.000/-. Thirdly it was con- 
tended that Respondents 1 to 8. prepar- 
ed and published false balance-sheets 
for the years 1954 and 1956 showing pro- 
fits when the Bank had actually Incur- 
red heavy loss. The amoimts paid as 
dividends for the said two years was 
shown in Schedule IV. Rs. 12,311-8-lC 
was claimed under this head. Foiuthly 
it was alleged that there were manipula- 
tions and falsification of Accounts in the 
BUb Negotiated Account of the Com- 
pany. Several bills have been entered 
os negotiated, which were actually not so 
negotiated. A list of bills in the Bilb 
Negotiated Account in respect of whi^ 
no bilb have been actually negotiateo, 
was shown in Schedule V. The amount 
covered thereby totab to Rs. 98.700/-'. 
Fifthly, Respondents 3 and 5 sanctioned 
and caused to be paid to the 9th Res- 
pondent. a sum of Rs. 7.500/- in Febni- 
aiy 1956, on a Demand Rromissory Note 
without any security, knowing that the 
9th Respondent had no means to repay 
the loan. A sum of Rs. 10,000/- depont- 
ed by Sri N. Narayanaswaroy was abo 
mbappropriated. Sixthly it was allegw 
that there were manipulations in the 
Profit and Loss Account of_ the Com- 
pany. The defences rabed will be refer- 
red to in the course of the judgmenL 
On these heads of claim, the learned 
Trial Judge formulated fifteen pomts for 
determination and recorded Ms findings 
whi<± may be siammarized thus: 

(1) That the Directors did not exer- 
cise adequate control in the matter oi 
ad\ances, and in consequence. Respon- 
dents 9 and 10, advanc^ large amounts 
to various parUes without adequate secu- 
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No. 381 of 1963 by the 2nd Respondent^ 
A. S. No. 382 of 1963 by the 3rd Res- 
pondent; A. S. No. 395 of 1963 by the 8th 
Respondent; A. S. No. 396 of 1963 by 
the 1st Respondent; A. S. No. 399 of 1963 
by the 4th Respondent; A. S. No. 400 of 
1963 by the 5th Respondent; and A. S. 
No. 412 of 1963 by the 6th Respondent 
Respondents 9 and 10 have not filed any 
appeal. Nor has the Official Liquidator 
filed either _ any appeal, or memorandum 
of cross objections. 

4. Since the filing of these appeals, 
Respondents 1, 3 and 6 died. The legal 
representatives of Respondents 1 and 6 
have impleaded themselves as apj^ellants 
in the appeals filed by them. 

5. On behalf of the 3rd respondent 
C. M. P. No. 7082 of 1968 was filed on 
16-7-1968 after arguments on the appeals 
were closed and judgment was reserved 
on 4-7-1968. It was prayed that the 
entire proceedings initiated by the 
dator be declared to have abated. The 
cases were reposted to argue the subject- 
matter of the petition alone, .^g^ents 
on the same were heard on 25-7-1968 and 
adjourned at the request of counsel^ to 
31-7-1968. After further submissions 
made on that day on the subject-matter 
of the C. M. P., orders thereon were 
resented. We have repeUed a 
argument addressed to us m A. S. No. 
No. 134 of 1963 in the judgment just 
delivered in that appeal and other con- 
nected appeals. For reasons recorded m 
paras 12 to 14 therem. we have no hea- 
tation in rejecting the contention that the 
pVoceeK initiated by the liquidator 
teSate on the death of the 3rd respon- 
S after decree and pending appeal. 
We further hold that, as the 3rd respon- 
dent died after conclusion rf ar^mente 

and before delivery of judgment m nis 
anneal this judgment of ours would 
K Vecf as' a&t him ^ if it were 
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rity. The Directors did not take effec- 
tive steps to recover those advances; (2) 
that the amounts mentioned in Schedule 
n, were withdrawn and rmsappropriat- 
ed; that the Directors did not take 
appropriate steps to recover • the 
amounts from Respondents 9 and 10; and 
that the misappropriations were covct- 
ed up by making false entries of fictan- 
ous advances, as indicated in Schedule 
III, with the knowledge and ^ consent 
of the Directors; (3) that the Liqmdator 
had not established any mampmations 
in the Profit and Loss Account; (4) that 
the Fixed Deposit Amount of Rs. lO.OOU 
of Sri Narayanaswamy was misappro- 
priated, but probably this may not be 
the direct result of misfeasance of the 
Directors as it could be discovered only if 
the Directors looked into the Accom 
Books item by item; and that Respon- 
dents 3 and 5 had sanctioned a loan ot 
Rs 7500/. to the 9th Respondent with- 
out security; (51 that there were 
pulations in the RjRs 
counts as a result of which Bank must 
ha^ lost at least Rs 61,800/- as show 

In Schedule V; (6) that as far as 
balance-sheet for 1954 was concerned. 

Respondents 1 to 8 might f^ot 
that it was false; l^^ft jegardmg the ba- 
lance-sheet for 1955, the 
and incorrect, to the 
pendents 1 to 8, and they 
blished that the <3ividOTds covered toer^ 
by were not disbmsed; (7) that the loj 

sustained by the claimed 

Rs. 6.50,000/. being the wount a 

in Application No. 1 of 1959; (8) Rat ine 

Respondents are guil^ to toe 

and breach of trurt in 
Bank and are hable to contnbtoe to^ 

following sums by °^ii„.Hon mis- 

in respect of the namely, 

feasance and -n+lv’and seve- 

aSv: 

Rs°’ 2 °Oo" 6 oo/-^ Spondmts 1, 4. 5 an^^^ The learned Trial Judge by his 

Si;t r fete - H- d'fe 

in .he mog ft- oT J 5 ft| 
decrees in Applications 1 and 2 of man 


each. The Kesponaenu:, 
ble for toe costs J^^ade clear by 

same proportion. R ^ Liquida- 

the learned Tnd Judge entitled to 

tor will not in of Rupees 

realise more than the execut- 

6.50,000/- and one set of costs by^^ 
ing either of toe decrees ^ 1959 

decrees in .A.pplications 1 propor- 

from Respondents 1 to judgment 

tion directed. A copy oi^J 
in Applicahon No 1 of 19=9 w . 


decrees in Appucauuiia ± ” "Vr- 

from Respondents 1 to 8 m the .ProP°^ 

notWns about ftis SfaeJ'Ihe 

^'riirhoadl rthu*” Sf ‘Sovan. 


ippUca..„ HO. a 0 . 

to be appended to the tuosnun , 

-Mn 2 of 1959. 1963 


plication No. 2 

3. Against this order o^ 

SSSrfd by to°e 7to Respondent: A- S. 


statea uy ^ T ^ 

VS3 eg oS^are'lte^e^agopt S 

said judgntenl <o ^ “-'f ^ .’Vago 

“ ognrovef Sin. -tto ft'* 
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the said Judgment vrfll serve as e back- 
ground to these appeals also. The evi- 
dence given in Application 1 of 1959 was 
treated as evidence in Application No. 2 
of 1959 also. 

7. Section 543 (1) of the Act may 

conveniently be quoted: 

"543. (1) If in the course of winding up 
a company, it appears that any person 
who has taken part in the promotion or 
formation of the company, or any past 
or present director, managing agent, 
recretaries and treasurers, manager, liqui- 
dator or officer of the company — 

(a) has misapplied, or retained, or 
become liable or accountable for, any 
money or property of the company; or 

(b) has been gi^ty of any misfeasance 
Or breach of trust la relation to the com- 
pany; 

the Court may, on the applicatlan of the 
Official liquidator, or the liquidator, or 
of any creditor or contributory, made 
within the time specified In that behalf 
in sub-section (2), examine Into the con- 
duct of the person, director, managing 
agent, secretaries and treasurers, mana- 
ger, liquidator or officer aforesaid, and 
compel him to repay or restore the 
money or property or any part thereof 
respectively, with interest at such rate as 
the Court thinks Just, or to contribute 
such sum to the assets of the company 
by way of compensation in respect of the 
n^ppUcatiorv retainer, misfeasance or 
breach of trust, as the Court thinks just”. 

Condderable discusdon centred roimd 
the meaiung of the expresaon "mis-teas- 
ance” and the scope of liability sketch- 
ed by the section. Copious references 
were made to the Bng^h and Indian 
decidons. We do not think It necessary 
to survey the entire gamut of these dcd- 
sions. As we undeistand them, certain 
propositions appear to be well settled. 
Before liability can be attracted under 
the section it must be shown that the 
person proceeded against has been guilty 
of misapplication, retainer, misfeasance, 
etc., resulting in loss to tiie Company as 
a direct consequence of the act complain- 
ed oi It was argued that mere non- 
feasance would not be induded within 
the purview of the section. The observa- 
tions in some cases seem to countenance 
such a view. But the view oi Jessel 
M. R. in Ex parte. Felly, 1882-21 Ch D 492 
the views expressed in In re, Kingston 
Cotton Mills Co. (No. 2). 1896-2 Ch 279, 
and the decision of Maugham J. In In re, 
Etie Ltd., 1928 Ch 861 are sufficiently 
clear that the English section — on 
which the section In the Indian Act has 
been modelled — covers a breach of 

1 trust in the wide sense, including a 
breach of trust by negligence or some- 
thing of that kind. The same view has 
been taken in some of the Indian deci- 


sions also. (See V. Subbayya v. C. T. 
Madiayya, AIK 1942 Mad 365 and M. A. 
Malik V. V. S. Thiruvengadaswami Muda* 
liar. 1949-19 Com Cas 311 “ (AIR 1950 
Mad 208)). The facts presented here and 
the conclusions that we have formed, do 
not warrant any greater elaboration or 
a more detailed examination of the legal 
position. n 

9— -12. (After discussing the evidence 
their Lordships proceeded:) 

13. Ext. 1539 is the Memorandum and 
Articles of Association of the Bark. 
Clatae 120 of the Articles of Association 
declares that no dirtdend will be i^d 
otherwise than out of the protits of the 
year or any other imdistributed profits. 
In the face of the above provHon in 
Ext. D39, and on the authorities, ttere 
can be little doubt that a declaration of 
dividend otherwise ^an out of the pro- 
fits. and at a time when ^e Bank was, 
to the knowledge of the Directors, work- 
ing at a loss, is an act ultra vlr^ the 
Directora It was a ease of mls-applica- 
tion of the Bank’s ca^ntal resulting in loss 
to the Bank. For reasons we Iwve ela- 
boratel.y discussed in the appeals agalnsv 
Application No. 1 of 1959 toere can be 
little doubt that the Directors were aware 
by the 2nd of July 1955 of the finanrial 
bankruptcy of the Bank. Thw were 
fully aware that on account of the mis- 
appropriations the Bark had suffered 
heavy loss and that It was not In a posi- 
tion to declare profits or pay ffividends. 
There is also evidence that Nilakanta 
Iyer (DW. 2) who was the General 
Manager of the Bank since 21-11*1955 
had recommended against the declara- 
tion of dividends for 1955 in his draft 
proposals (Ext D. 47), that the 1st Res- 
pondent corrected the draft proposal, 
ar.d,contrary to It proposed a declart^ 
tjon of dividend, which was accepted and 
passed by the Board of Directors. We[ 
agree with the learned Trial Judge that 
the liquidator having shown that there 
was a declaration of dividend the burden; 
is on the Directors to d\ow that the 
dividend thus declared had not actually 
been paid. This Is so, by reason of 
45-H of the Banking Companies Act 
according to which, on the liquidator 
making out a prima facie case, the bur- 
den ^fts to the Directors (in this case) 
to disprove liability. We shall adv^ tc 
the section and to the argument based 
on it, later. 

14 — ^19. (After discussing the evidence 
their lord^ps proceeded.) 

20. We have extracted the pleading In 
the Feints of claim about the absence of 
adequate control by the Directors In the 
matter of advances of the Bank’s Fun^ 
The plea of the Directors Is that me 
Executive Committee bad been, au tn o r ie- 
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ed to sanc^on and review the loans, that 
the C ommi ttee functioned eSectively, and 
that the Directors were on that account 
relieved from responsibility. It is also 
pleaded that the Directors placed trust 
and confidence — as they were entitled 
to — in the 9th Respondent, and there- 
fore again they cannot be held liable 
for these advances. Neither of these 
contentions appear acceptable to us. It 
was accepted before us that by reason 
of clause 105 of the Articles of Associa- 
tion (D. 39), no less than by reason of 
Regulation 71 of Table A of the Indian 
Companies Aci 1913 {the provision in 
the Travancore Act was also similar) the 
resnonsibility of managing the business of 
the Bank is laid upon the Directors. We 
do not think that the said responsibility 
can be got rid of altogether by a mere 
delegation in favour of an Executive 
Committee, or by blindly reposing con- 
fidence and trust in the 9th Respondent. 
In our judgment in the appeals against 
Application No. 1 of 1959 we stated that 
we are unable to endorse the broad sub- 
mission that irrespective of the size and 
standing of the Bank, the volume of busi- 
ness ti^sacted therein, and the effi- 
ciency and trustworthiness of the dele- 
gate, a delegation of powers would per 
se carry with it a denudation of responsi- 
bility. The least that the responsibility 
placed on the Directors by statute and 
by ttie Articles of Association would re- 
quire and expect them to do, is to see 
that the delegate or the confidant func- 
tioned properly and effectively. In the 
present c^ase, we find that although^ it 
was recorded in Ext, P58 that a meeting 
of the feecmtive Committee shall_ be call- 
ed at least once a month to consider and 
review the advances, this was not follow- 
ed in actual practice, especially at the 
later stages after 1954. We find again 
that early in 1954 the Reserve Bank had 
commented in Ext. P62 report about the 
lacik of supervision and control by the 
Board of Directors in the matter of 
granting advances and about the passi- 
vity of the Committees instituted from 
time to time for sanctioning and review^ 
ing the advances. It had also commented 
upon the undefined powers granted to 
the Manager in the matter of advances 
and credits. The Directors were aware of 
this Report at least in July 1954, and therr 
action in not seeing that their resolu- 
tion of 6-9-1953 was properly implement- 
ed and that the Manager was not given a 
free hand in the matter of advances 
amounts to a grave dereliction of duty on 
their part, and, in our opinion, to mis- 
feasance. Our conclusion is strengthen- 
ed by the fact that even when the 
irregularities and defalcations were d^- 
dosed to them in the end of July 1955, 
the Directors in the most perfunctory 
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fashion, which we have detailed in our 
judgment in the appeals against Appli- 
cation No. 1 of 1959. ratified the whole 
senes of advances in Ext. P61 list. To 
a situation such as this, and to the facts 
disclosed here, we have held in our 
judgment referred to supra, that the 
principle in Dovey v. Cory, 1901 A, C, 
477 has no application. 

21. The learned Trial Judge was 
satisfied from Schedule I and from 
Exts. P73 and P75, that the advances list- 
ed in Schedule I were not made on pro- 
per security. Ext. P73 dated 19-12-1961, 
is a statement made by the Liquidator 
regarding the realisations made. The 7th 
respondent in Appendix D to his Points 
of Defence showed the probable amounts 
that may be realised from the parties 
mentioned in Schedule I. This was 
answered by the Official liquidator in 
Ext. P75 statement. In the light of 
these._ the learned Judge held that he 
was inclined to hold that the advances 
were not on proper and adequate secu- 
rity. This finding has been assailed be- 
fore us, and. as noticed earlier, our 
attention was called to the proceedings of 
the Executive Committee recorded in 
Ext. P63, which showed that in the case 
of some at least of these advances, the 
Executive Committee had called for secu- 
rities at a certain stage and had also 
directed action to be taken at a certain 
stage. For instance proceedings of the 
Executive Committee dated 14-1-1954 and 
17-9-1954 were relied on to show that in 
respect of item 18 in Schedule I a limit 
of Rs. 10,000/. was directed to be continu- 
ed and an equitable mortgage of proper- 
ties was probably taken. In regard to 
items 26 again, the insistence on title 
deeds from the party, as seen from the 
proceedings of the Executive Committee 
dated 26-9-1954 and 26-10-1954, were 
stressed. In addition to these, on the as- 
pect of the irrecoverability of the 
advances, it was pointed out that a 
detailed cross-examination had been 
directed of P. W. 3 and P. W. 22 and 
D. W. 3 to show that many of the 
advances mentioned in Schedule I can- 
not be regarded as irrecoverable. Above 
all, the Liquidator’s affidavit dated 4-6- 
1968, filed before us was relied on to 
show that a sum of Rs. 41, 225/. had been 
thus far realised by the Liquidator out 
of what he characterised as irrecoverable 
advances. 

22. On these aspects, which bear on 
the loss caused to the Bank, the learned 
Trial Judge expressed himself thus; 

"Last I come to the amount of loss 
sustained by the Bank and the respective 
liabilities of the respondents. According 
to the Liquidator, who is examined as 
p. iv. 24, the loss comes to over 
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Bs. 7,00,000/- namely the ag^esate of 
the imreali^ble advances shown in 
Schedule I of Rs. 4, 76. 746/- the amounts 
withdrawn from other banks and ims- 
appropriated of Ra 1,60,500/- shown in 
Schedule n, the sum of Rs. 12,311/- 
being the dividends declared Rs. 61,800/* 
being items 22 to 24 in Schedule V and 
the sum of Rs. 10,000/-, being the Fixed 
Deposit of Narayanaswami. Probably 
the last item may not be the ihrecl 
result of the misfeasance of the Direc- 
tors because that amount could be dis- 
covered only if the Directors looked into 
the accounts item by item. Similarly, 
the dividend declar^ for 1954 might 
also be excluded on my findir^ that the 
Directors did not know that the Bank 
was working at loss in 1954. AH the 
other amounts I am inclined to hold, are 
the result of the misfeasance and 
breach of trust committed by the res- 
pondents. In this case the misfeasance 
of the Directors ultimately resulted in 
fraud as I have already indicated in 
Application No. 1 of 1959. Considering 
ail the circumstances. I am Inclined to 
think that the amount of loss be fixed at 
Rs. 6,50,000/- being the amount claimed 
in Application No. I". 

In our judgment in the appeals against 
Application No. 1 of 1959 we have 
already held that we cannot accept the 
finding of the learned Judge quantifying 
the dmdency in the assets of the Com- 
pany to pay creditors In full at 
Rs. 6,50,000/*. Much the less can we 
accept the figure as a correct estimate of 
the loss cau^ to the Bank by reason 
of the misfeasance, misapplication, etc, 
ot the Directors who are the appellants 
before us. It is a regrettable fact that 
there is not even formal evidence on 
the side of the Ziouldator of the loss 
occasioned to the Bank, as e result of 
the acts of misapplication, misfeasance, 
breach of trust, etc, of tlw Directors. 
The loss had not been, estimated even in 
the pleading. On the pleading and the 
evidence, we cannot assess the loss caus- 
ed to the Bank as a result of ^e grant 
of irrecoverable advances specified in 
Schedule L 

23. We may also advert. In this con- 
nection. to an argument that has bem 
advanced to us regarding the scope of 
Section 45-H of the Banking Companies 
Act. The section reads: — 

"45-H. Speaal provldons for essessing 
damages against delinquent directors, 
etc 

(1) Where an application Is made to 
the High Court under Section 543 of the 
Companies Act, 1956 (1 of 1956) against 
any promoter, director, manager, liqui- 
dator or officer of a banking Compai^ 
for repayment or restoration of any 
money or property and the applicant 
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makes out e prima fade case against 
such person, the High Court shall make 
an oitier against such person to repay 
and restore the money or properly 
unless he proves that he is not liable to 
make the repayment or restoration 
either wholly or In part: 

Provided that where such an order Is 
made jointly against two or more such 
persons, they shall be Jointly and seve- 
rally liable to make the repayment 
or restoration of the money or proper^. 

(2) Where an application Is made to 
the High Court under Section 543 of the 
Companies Act, 1956 (1 of 1956), and the 
High Court has reason to believe that a 
property belongs to any promoter. Direc- 
tor, manager, liquidator or officer of 
the banking company, whether the pro- 
perty stands in the name of such per- 
son or any other person as on ostensible 
owner, then the High Court may, at any 
time, whether before or after making an 
order under sub-section (1), direct the 
attachment of such propeity, or such 
portion thereof, as It thinks fit and the 
property so attached Bhali remain subject 
to attachment unless the ostensible 
owner can prove to the satisfaction of the 
Itigh Court that he is the real owner 
end the provisions of the Code of Civil 
Procedure. 1908 (5 of 1908). rela^g to 
attachment of property sh^. as far as 
may be, apply to such attachment". 

The words of Section 45 (H) of the Act 
may be co-related to those occurring In 
Section 543 (1) of the Companies Act, 
which may also be extracted: - ■ 

"543 (1) If in the course of winding up 
a company it appears that any person 
who has t^en part in the promotion or 
formation of the company, or any past 
or present director, managing agent, se- 
cretaries and treasurers, manager, 
liquidator or officer of the company — 

(a) has mis-oppUed, or retained, or 
become liable or accountable for, any 
money or property of the Company; or 

(b) has been guilty of any misfeas- 
ance or breach of trust in relation to 
the company; 

The Court may, on the application of the 
Official Liquidator, or the liquidator, or 
of any cr^tor or contributory, made 
within the time specified in that behalf 
in sub-section examine into the con- 
duct of the person, dire^r, managing 
agent, secretaries and treasurers, mana- 
ger, liqxfidator or officer aforesaid, and 
compel him to repay or restore the 
money or property or any part thereof 
respectively, with interest at such rate 
as the Court thinks just, or to contribute 
such sum to the assets of the company 
by way of compensation in respect of 
the misapplication, retainer, misfeasance 
or breach of trust as the Court thinks 
just". 
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Based on these, the argument addressed 
to US was that the obligation of the 
Liquidator to make out only a prim a 
fade case and the burden thereafter on 
the delinquents proceeded against to dis- 
prove the liability can arise only when 
the relief claimed is repayment or re- 
storation of any money or property of 
the Company, and not compensation in 
respect of the mis-application, retainer, 
misfeasance or breach of trust. Going 
purely by the language of Section 45-H 
of the ^ Banking Eegulation Act, the 
juxtaposition of the words occurring 
therein, and correlating them with the 
words in Section 543 of the Companies 
Act, we are free to admit that the sec- 
tion has not been artistically drafted. A 
plainer and simpler drafting was cer- 
tainly possible. But, on the facts foimd 
by us, the argument appears quite 
academia On the 2nd, 3rd and 5th 
Heads of claim, we have found that the 
Directors, or such of them as are liable, 
are guilty of mis-application of the Bank’s 
fimds. We have also expressed, while 
dealing with the first head of claim, that 
it is not possible to assess the loss. On 
the 4th Head of claim, we have held that 
the Directors are not liable. On the 6th 
Head of claim again, the trial Judge 
foimd against the liquidator and there is 
no appeal befors us. The result is that 
to the extent to which we have found the 
liability of the Directors, the same can 
be rested on the ground of mis-applica- 
tion of the fimds of the Bank. Even on 
the arguments of Counsel for the Direc- 
tors, the special provision in Sec- 
tion 45-H of the Banking Companies 
Act is applicable to a case of mis-applica- 
tion of the Bank’s funds. Having regard 
to the conclusion that we have come to 
in these appeals that the Directors to the 
extent to which they or any of them 
are liable are guilty of mis-application 
of the funds of the Bank, Section 45-H 
is attracted. It is therefore unnecessary 
for us to consider in these appeals 
whether Section 45-H covers only the 
cases covered by Section 543 (1) (a) of 
the Companies Act 1956, and does imt 
cover the cases contemplated by 
dause (1) (b) thereot 

24. In the result, we record our find- 
ings as follows: 

(1) On the First Head of daim we find 
that, the liquidator has not proved the 
loss caused to the Bank by reason or 
irrecoverable advances listed in Schedule 
1 and therefore is not entitled to succeed 
on this head of daim; (2) On the Second 
Head of daim we find that the Directors 
were parties to the falsification^ of the 
Bank’s accounts by making entries rdat- 
ing to the fictitious advances shown _ m 
Schedule HI for the purpose of covering 


up the misappropriations eflfected by 
wthdrawal^ of the Bank's monies from, its 
Account with other Banks as shown in 
Schedule H. We find the loss caused to 
the Bank imder this Head, to be, as 
stated in Schedule HI, a sum of Rs. 
1,99,000/-. Respondents 1 to 8 will be 
jointly liable for this amount. Having 
regard to all the circumstances, and to 
the proviso to Section 45-H of the Bank- 
mg Regulation Act, we fix the several 
hability of these Respondents for this 
Head of daim at Rs. 40,000/- each. We 
make it dear that the total amount re- 
coverable under head of daim \vill in no 
event exceed Rs, 1,99,000/-; (3) On the 
Third Head of daim, we find that all 
the Directors except the 7th Respondent 
are responsible for the preparation and 
acceptance of the false balance sheet for 
the year 1955 showing profit and declar- 
ing_ dividends when the Bank was, to 
their knowledge, working at a loss. The 
loss incurred by the Bank under this 
bead as shown in Sch. IV, is Rs. 6,155- 
12-5. We hold Respondents 1 to 6 and 8 
jointly and severally liable for this 
amount; (4) On the Fourth Head of 
daim, we find that the Directors are 
not liable for the manipidations in the 
Bills Negotiated Accounts, shown in 
Schedule V; (5) On the Fifth Head of 
daim, we find that the 3rd Respondent 
and the 5th Respondent are liable for 
the total amount of Rs. 7,500/- given as 
loan to the 9th Respondent on 13-2-1956, 
of which the 3rd Respondent is liable 
for Es. 7,250/-, and the 5th Respondent 
for the bdance amount of Rs, 250/-. 

23. In the result, in modification of 
the decree passed by the learned Trial 
Judge, there will be a decree in the 
following terms: 

(1) That Respondents 1 to 8 do jointly 
contribute to the assets of the Bank a 
sum of Rs. 1,99,000/- in respect of the 
Second Head of claim; and that each of 
them be severally liable under this head 
for Rs. 40,000/-, tlie Liquidator not being 
in any event entitled to recover more 
than Rs. 1,99,000/- under this head of 
claim. 

(2) That Respondents 1 to 6 and _8 be 
jointly and severally liable to contribute 
to tbe assets of the Banlc Rs. 6,155-12-5, 
being the dividend wrongfully declared 
for the year 1955. 

(3) That the 3rd Respondent be liable 
to contribute a further sum of Rs. 7.250 
to the assets of the Bank tmder the Fifth 
Head of Claim, and the 5th Respondent 
be similarly liable to contribute Rs, 250/- 
under the same Head of daim. 

(4) That in other respects the decree 
of the learned Trial Judge in so far as 
the same is against Respondents 1 to 8 
do stand vacated. 



138 Ker. [Pr. 25l South India Corpn, v. £ 
f5) That the parties do bear their res- 
pe^ve costs throughout 

Order accordln^l?* 


Am 1970 KERALA 138 {V 57 C 24$ 

V. R. KRISHNA IYER, J. 

South India Corporation (Agendes) 
Private Ltd. Madras, Petitioner v. State 
Trading Corporation of India Ltd.* 
Cochin. Respondent 
C R P. No. 530 of 1868, D/- 20-12- 
1968, against order of Sub-Court Codiln 
in O. S. No. 48 of 1962. 

(A) Civil P. C. (1908), Order 6, R. 17, 
Order 29, Rule 1 — Suit by Corporatioo 
— Amendment of written statement 
sought alter evidence of plaintiH was 
ta&CD, for raising objection to compe- 
tency of. Company's OQIcct to sue — 
Amendment sought held purely techni- 
cal and of no substance and should be 
refused 

In a suit by a Company the defen- 
dant applied, at a very late stage when 
the evidence had been closed and argu- 
ments alone remained to be heard, for 
amendment of his written statement to 
enable him to urge the contention that 
the suit had not been properly Instituted 
as the plaint had not complied with the 
provisions of Order 29. Rule 1. The 
clear averment in the plaint that the 
OfBcer signing the plaint was the princi- 
pal oiScer who would be able to depose 
to the facts of the case, had not been 
denied in the written statement 
The amendment had been moved as a 
result of admission by such oGBcer in his 
cross-examination that he had no power 
to institute the suit and omitted to 
swear that he was the principal oGdeer 
of the plaintLS company: 

Held, that the amendment sought for 
by the Defendant savoured of mala fides. 
Further, it merely raised a contention 
which was purely technical or useless 
and had no substance. Even if the 
OfBcer concerned was not the principal 
OfBcer of the Company, a mere autho- 
risation by the plaintiff Company was 
enough * to make his signatures siiffident 
In law. 1960 Ker U 4A4, Ret. 

(Paras 4. 6) 

(B) Civil P. C. (1908), Order 6, R. 17 
— Amendment of pleading — Delay no 
ground for refusal — Exceptions. 

Amendments of pleadings should bo 
allowed liberally since pemusaon to 
amend is the rule and refusal the excep- 
tion, the guiding principle being momo- 
tion of ju^ce. Even so, there is limit 
to . this hberality. (Para 1) 

It is trite law that ordinarily mere 
delay is not a ground for refusing an 


Corpn. (V. R. K. &er J.l A.I.& 
amendment. As a general rule, howevec 
late the amendment Is eoxzght to be 
made, It should be allowed except In 
cases such as where the amendment Is 
not sought in good faith or Is not neces- 
sary for the purpose of determining the 
real question in controversy between the 
parlies, or the objection sought to be 
raised thereby is purely technical ot 
useless and of no substance or where 
the amendment would introduce a totally 
dMerent, new and Inconsistent case, or 
would otherwise Inflict serious prejudice 
to the opposite party which cannot be 
compensated for by costs. Even where 
a fresh sidt on the amended cause of 
action would be barred by limitation, an 
application for introducing that amend- 
ment wotild not be necessarily disallow- 
ed although it may be a factor to be 
taken into account in exercise of the dis- 
cretion as to whether the amendment 
should be ordered or noL (1878) 7 Ch 
D 842. ReL on. (Para 3) 

(C) Civil P. C. (1908), Order 8, R. 5 — 
Admissions. 

What has been alleged in the plaint, 
but has not been denied in the written 
statement, roust be deemed to have 
admitted by the defendant for all pra> 
tical purposes. (Para 5) 

(D) CivU P. C. 0908), Order 29. B. J 
and Order 6, Rule 14 — Order 29, 'Role 1 
not mandatory » Pleadings in a suit by 
or against o Corporation — SlgnaWM 
and verification — Authority to sign a 
plaint on behalf of a Company — Appu- 
cabilily of Order 6, Bulo 14 — * Affidavit, 
necessity of. 

Order 29, Rule 1 Is permissive, and 
not mandatory. A plaint by a Company 
may be sign^ by one or the other of 
the persons mentioned In the rule. But 
this does not exclude Order 6. Rule 14, 
and as a company is unable to sign it- 
self, the words 'good cause’ in the latter 
rule enable a Company to authorise a 
person to riga a plaint on its behalf. 
Therefore, even if the officer is not tba 
principal officer of the Company he may 
still validly sign a pleading provided be 
Is a person duly authorised to sign « 
or to sue on behalf ot the plalntiil. 

In the case of registered company an 
affidavit Is not necessary and a statement 
in the plaint or written statement of 
tile company that a person is the prind- 
pal officer and able to depose to tne 
facts of the case is sufficient. ^ 

(Para 5) 

(E) Civil P. C. (1908), Section 115. 
Order C, Rule 17, Order 29, Rule 1 — 
Order refusii^ application for amend- 
ment at very late stage raising 

plea (competency to sue under O. 29, 
Bole 1) No material irregularity. 

The revision power under Section 1^ 
la trammelled, to put it concisely, ■ OT 
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the requirement of jurisdiciional error, 
■The refusal to introduce an- amendment 
at a belated stage, which raises a plea 
V/hich may be characterised as a techni- 
cality of technicalities (such as compe- 
tency to sue under Order 29, Rule 1), 
liable to be overcome without difficulty 
by the opposite side and is extraneous to 
the merits of the subject matter, does 
not sufier from material irregularity in 
the exercise of jurisdiction. No revision 
lies against such an order of refusaL 
Am 1931 All 507 (SB). Ret 

(Para 8) 

Cases Referred: Chronological Paras 
(I960) 1960 Ker LJ 444, Raghavan 

V. S. T. A. T. Kerala State V 

(1931) Am 1931 AU 507 (V 18) 

ILR 54 AU 57 (SB), WaU Moha- 
mmad Khan v, Ishak Ali Khan 8 

(1878) 7 Ch D 842, CoUette v. 

Goode 6 

P, K. Kurien, V, Desikan, K A. Nayar, 
K. Sukumaran, C. M. Ramachandra 
Menon and K. K. Usha, for Petitioner; 
iV, Rama Shenoi and R. Raya Shenoi, 
for Respondent 

ORDER: Amendments of pleadmgs 
should be aUowed liberally since permis- 
sion to amend is the rale and refusal 
the exception, the guiding principle be- 
ing promotion of justice. Even so, is 
there no limit to this liberality? This 
question is highlighted in the present 
revision petition where the counsel for 
the petitioner — and. of course, for 
the respondent too — have pressed before 
me arj^ments of learned length, relying 
on rulings large in number and weighty 
in authority; at the. end of aU of which, 
I am persuaded neither to reverse the 
discretionary order rejecting the amend- 
ment nor to agree that the discretion has 
been erroneously exercised by the lower 
Court. 

2. A suit was filed as early as 1962 
by the State Trading Corporation of 
India (plaintiff) against the South India 
Corporation (Agencies) Private Ltd. (2nd 
defendant) and another, a Shipping Com- 
pany incorporated in Liberia — ^West 
Africa — for compensation for short land- 
ed reels of newsprint. The 2nd defendant 
entered appearance on 17-10-1962 but fil- 
ed its written statement somewhere 
about August 1963. In keeping with tl^ 
snail’s pace, issues were settled in July 
1965 or thereabout. There were the usual 
dilatory vicissitudes of litigation. Such 
as framing of further issues, trial of a 
preliminary issue, an occasional excur- 
sion to the ffigh Court on interlocutory 
matters, decreeing of the suit ex parte, 
setting it aside and adjournments galore 
from one side or the other, or on 
account of the absence of Judge; with 
result that the oral evidence was begun 


to tte suit only to the first quarter of 
1968. It does not very much serve the 
purpose of the case to investigate who 
was responsible for the delay of several 
years In the career of this litigation 
since the Court itself cannot be comple- 
tely free from blame in such cases. The 
more relevant fact is that the applica- 
tion for amendment of the written state- 
ment has been made 5 years after toe 
original written statement; when toe 
suit has reached toe last lap of its jour- 
ney, even toe evidence has been 
closed and arguments alone remain to 
be heard. Anyway, at a very late stage 
1 e., on 25-3-1968, following toe examina- 
tion of the plaintiffs only witness, toe 
2nd defendant applied to amend 
written statement to insert the follow- 
ing: 

*'The defendant does not admit Mr. 
B, M. Sundra’s competency to sue on 
behalf of toe plaintiff and puts toe 
plaintiff to strict proof of his authority 
to sign and file the plaint”. 

Of course, toe 2nd defendant has con- 
tended in his written statement that the 
suit is not maintainable in law and on 
the facts, so far as he is concerned, his 
case being that he has acted with due 
diligence that there has been excess 
landing of news-reel elsewhere and that, 
on toe merits, toe cl aim cannot be sus- 
tained against him. The present amend- 
ment has been moved, largely encourag- 
ed by a windfall in the cross-examina- 
tion of P. W. 1 who is said to have 
admitted on oath that he had no power 
to institute toe suit and omitted to s^vear 
that he was a principal officer -of toe 
plaintiff-company. Order 29, Rule 1 
of toe Civil Procedure Code requires a 
pleading in suits by or against a Corpora- 
tion to be signed and verified on behalf 
of toe Corporation either by the Secre- 
tary or by any Director or other prin- 
cipal officer of toe Corporation who is 
able to depose to toe facts of toe case. 
By making this amendment in toe writ- 
ten statement toe 2nd defendant wants to 
urge toe contention that toe suit has not 
been properly instituted in that the plaint 
has not been signed and verified in com- 
pliance with O. 29, R. 1. Civil P. C, 
The learned Subordinate Judge dismiss- 
ed the application for amendment on 
several grounds, although it must be 
frankly stated that he was obsessed by 
the dday in bringing toe application 
amendment. Of course, the lower Court 
also observed; 

« The addiiional plea now 

sought to be raised by toe defendant by 
the amendment of toe ivrittcn statement, 

I am constrained to observ'e, is not sup- 
ported by bona fides”. 

The Court did not stop with this either, 
for it went on to state. 
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’'Ey the amendment now sought fOTt 
no clarification is intended to express in 
respect of the issues raised in the suit 
and therefore, it cannot be said that the 
purpose to be served — the purpose of 
determining the real question In contro- 
versy between the p^es — ^will in any 
way be advanced by allowing the 
amendment now sought for by the defen- 
dant”. 

The learned Subordinate Judge fortified 
his decision to reject the application on 
the ground of mala fides by the follow- 
ing argument; 

"Here in this case, apart from the fact 
that no question of law arises, it Is also 
to be noted that when it is specifically 
alleged in the plaint that Sri B. M. 
Sundra has been residing at Emalndam 
at the time when the suit has been Insti- 
tuted and has been the principal officer of 
the plaintifl company at WlUingdon 
Island since 1958 for the relevant period 
and that he will be able to depose to 
the facts of the case, which averments are 
not disputed in the written statement, 
there are no bona fides on the part of the 
defendant to urge this contention that Sri 
B. M. Sundra is not competent to sue on 
behalf of the plalntlS, when It is deposed 
by him to the box as P. W. 1 and averred 
by him in the plaint to the efiect that he 
is the principal officer of the plalntiil com- 
pany at the relevant period, particular- 
ly when nearly 7 years have lapsed 
stoce the filing of the plaint to the suit”. 

3. I agree with the petitioner's coun- 
sel that delay as such Is not destructive 
of the ri$(ht of a party to seek permis- 
sion for amendment of his Pleading. It 
is trite law that ordinarily "mere delay 
is not a groimd for refusing an amend- 
ment. As a general rule, however late 
the amendment is sought to be made, it 
should be allowed” except In cases such 
as where the amendment is not sought in 
good faith or is not necessary for the 
purpose of determining the real question 
in controversy between the parties, or 
the objection sought to be raised there- 
by is purely technical or useless and of no 
substance or where the amendment 
would introduce a totally different, new 
and inconsistent case, or woxdd other- 
wise inflict serious prejudice to the 
opposite party which cannot be compCT- 
sated for by costs, (I am not attempting 
to be exhaustive). Even where a fresh 
suit on the amended cause of action 
would be barred by limitation, an appli- 
cation for introducing that amendment 
would not be necessarily disallowed al- 
though it may be a factor to be taken into 
account in exercise of the discretion as 
to whether the amendment should be 
ordered or not. I do not propose to rest 
my decision on mere delay. Nor am I 
impressed with any possible prejudice to 
the plaintiff on account of the allowance 


of this amendment; for, after all, if Mr. 
Sundra had really been the principal 
officer of the pl^tiff Corporation to 
Willingdon Island, there must be some 
document to prove it and indeed such 
evidence could easily have been placed 
before the Court long ago. when this 
matter was mooted. The plaintifl, in- 
stead of resisting the amendment appli- 
cation, could easily have taken the wind 
out of the sails of the defendant’s plea 
by producing the necessary document- 
ary material: but inscrutable is the rea- 
son for the plaintifl not adopting this 
simple course. That Is by the way. 

4. There is a clear averment in the 
plaint — apart from the cause title — which 
runs as follows: 

“Mr. B. M. Sundara, son of M. 
Monappa, Hindu, residing at itoiakulam 
has been its principal Officer at Willing- 
don Island since 1958, He will be 
able to depose to the facts of this case”. 
The written ^tement of the defendant 
does not controvert this allegation nor 
state that it does not admit the capacity 
claimed by Sundra. During the long 
course of this litigation there has been 
no chaUenge of position: and one may 
assume that till the inspiration deriyed 
from the answers to the cross-examina- 
tion of P. W. 1, the 2nd defendant wis 
prepared to proceed on the footing that 
the suit had been properly Instituted. 
Therefore, there is something to be said 
to favour of the platotifTs argument that 
In a fishing cross-examination about a 
matter tmconnected with the merits of 
the case an answer has been secured 
from the witness who might have been 
caught unawares and this forms the 
foundation of the application for amend- 
ment It savours of mala fides when 
presented. 

5. Even otherwise, what has been al- 
leged in the plaint but has not been detJ- 
ed in the written statement must be 
deemed to have been admitted by the 
defendant for all practical purposes. Apart 
from all this, Order 29, Rule 1, C. P. C. 
is but permissive and not mandatory. A 
plaint by a Company may be signed te 
one or the other of the persons men- 
tioned in the rule. "But” as Mulla points 
out at page 1340 Vol. 2. C. P. C; 

"This does not exclude Order 6 R, 14.| 
and as a Company is unable to rign it-j 
self the words ‘good cause’ in the latterl 
rule enable a Company to authorise a| 
person to sign a plaint on its bdialf". 

Therefore, even if Sundra is not the 
principal Officer of the Company he may 
still validly sign pleading provided he i5 
a person duly autoorised to sign it or to 
sue on behalf of toe plaintiff. Thiw a 
mere authorisation by the plaintiff-Co^ 
poration was enough to make Sundra s 
signature sufficient to law. I may also 



1970 South India Corpn. v, S. T. Corpn. (V. H. K. Iyer J.) [Prs. 5-9] Ker. 141 


meniaon that it has been held, £is MuUa 
points out at page 1342 of the same book: 

"in the case of registered company an 
affidaadt is not necessary and a state- 
ment in the plaint or written statement 
of the company that a person is the prin- 
cipal officer and able to depose to the 
facts of the case is sufficient. . 

From all this, it would appear that the 
objection taken is purely technical and, 
even if found sound, could be easUy 
overcome by appropriate amendment of 
the plaint. After all, the plaintiff has 
been described in unmistakably clear 
terms and there is no dispute about the 
identity of the plaintiff. In such circum- 
stances, it is only reasonable to hold that 
tile amendment sought for by the defen- 
dant merely raises a contention which is 
purely technical or useless and of no 
substance. Says MuUa: 

"If after the evidence for the plaintiff 
has been taken, the defendant applies for 
an amendment merely for the purpose of 
enabling him to raise a purely technical 
objection to the plaintiff’s right to sue, 
the application should be refused”. 

Again, the learned author observes: 

"As the object of the present rule is to 
enable the real questions in dispute to 
be raised on the pleadings, leave to 
amend should be refused to. . .the defen- 
dant, where the proposed amendment 
would not help him in supporting his de- 
fence.” 


6. In Collette v. Goode, (1878) 7 Ch. 

842 Fry J. had to deal 
with a case with close similarity to the 
one I am faced with. There also an 
amendment was sought of the written 
statement by the defendant with a view 
to raise a technical plea as to whether 
the name of the publisher was truly 
stated in an action for alleged piracy of 
the plaintiff’s copyright _ by the defen- 
dant. The rule regarding amendment 
with which the learned Judge was con- 
cerned is substantially the same as oims 
and the following observations from the 
decision are instructive and applicable to 
our case. 


"I have, therefore, to inoxure what is 
the real question in controversy here. 
Mr. North says, that the real question is 
whether the defendant shall or shall not 
pay damages to the plaintiff, and mat 
anything which may tend to tim detCT- 
mination of that question is part of tne 
real question in controversy. I P , 
think that proposition is correct. I thmjr 
that the real question in controver^’’ is 
whether Hopwood & Crew have or have 
not acted in accordance with the oarg^ 
between them and the plaintiff, and that 
I should be bound to allow any amend- 
ment necessary for the determinrtion of 
that question. It is quite true that the 
point wiiich. the defendant now desires 


to raise has come out for the first time 
in_ the plaintiff’s evidence. But I do not 
think I ought to allow an amendment for 
the mere purpose of enabling the defen- 
dant to raise a purely technical objection 
to the plaintiff’s title to sue, an objec- 
tion which the defendant never intended 
to raise, but of which he now adroitely 
seeks to avail himself. I think that the 
plaintiff had a right to rely upon that 
which is in effect an admission in the 
statement of defence, that, in every res- 
pect but that one which is mentioned, 
the registration was duly made. I there- 
fore, refuse to give leave to amend.” 

The principle of that decision supports 
the contention of the respondent. 

7. I have already stated that when a 
plea is technical or is liable to be easily 
met by a simple ^endment at the inst- 
ance of the opposite party, the applica- 
tion for amendment by the plaintiff 
should be disallowed. The ruling report- 
ed in Raghavan v. S. T. A. T., Kerala 
State, 1960 Ker LJ 444 has held thak 

"the absence of signature and verifi- 
cation in plaints are only defects which 
can be cured at any time during the liti- 
gation, and are not of a jurisdictional 
nature.” 

This view leads to the conclusion that 
the amendment sought in the present case 
should be disallowed. 

8. For these reasons, I hold that the 
lower Court has not mis-exercised its 
discretionary power in refusing the 
amendment. Moreover, the revision power 
under Section 115 of the Civil Procedure 
Code is trammelled by the requirement 
of jurisdictional error if I may so con- 
cisely put it. It is good to remember 
that the rulings such as the one report; 
ed in Wall Mohammad Khan v. Ishak All 
Klian, AIR 1931 AU 507 (SB) have gone 
to the extent of holding that. 

". . .the absence of dgnature or veri- 
fication or for the matter of that the ab- 
sence of presentation on the part of 
some of the plaintiffs out of several does 
not affect the jurisdiction of the Court, 
and the suit must be deemed to have 
been duly instituted on their behalf if 
it was filed with their knowledge and 
authority.” 

How can I say that the refusal to intro- 
duce an amendment, at a belated stage, 
which raises a plea which may be charac- 
terised as a technicality of technicalities, 
liable to be overcome without difficulty 
by the opposite side and the plea itscdf 
is extraneous to the merits of the sub- 
ject matter, suffers from matpnal ir- 
regularity in the exercise of lunsdiction? 

I cannot; and so long as I cannot. I can-[ 
not revise the order either. 

g So I dismiss the rcxdsion petition. 
The’ reluctance of the respondent a public 
body to produce the necessary dociuncn- 
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taiy evidence to establish the competence 
of Sundara to subscribe to the plaint can- 
not be appreciated. My disapprobation 
can be expressed only by denial of costs: 
I deny it to the respondent. 

Petition dismissed. 
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P. T. RAMAN NAYAR AND V. R. 

KRISHNA IYER, JJ. 

P. M. Kurien. Appellant v. P. S. 
Raghavan and others. Respondents. 

Writ Appeal No. 08 of 1968, D/- 27-9- 
1968, from judgment of High Court Ker- 
ala, in O. P. No. 1076 of 1967. 

(A) Education — Kerala University Act 
(14 of 1937), S. 19 read tvitb S. 26 — 
Ordinances under — They have nothinj; 
to do Trith internal ^airs of affiliated 
colleges, such as, examinations held by 
them, even if incidental result be deten- 
tion iu University course. (Obiter). 

(Para 16) 

(B) Constitution of India. Art 226 ~ 
Natural justice — Malpractice by candi- 
date at examination ' Enquiry — Can- 
didate told iu precise terms what charge 
against him was — Circumstances ap- 
pearing against him put to him and ex- 

E lanatioa obtained — Procedure followed 
1 enquiry was as laid down at fals inst- 
ance in writ petition filed by him chal- 
lenging order of detention passed against 
him by Principal — College Council was 
to consider report of enquiry officer, an 
officer of candidate's choice, and to pass 
appropriate order — Composition of col- 
lege Council, which included ihincipal, 
was disclosed to him — Procedure agreed 
upon^ did not require either that copy of 
enquiry officer’s report should be provid- 
ed to candidate and he be heard by Col- 
lege Coimcil or that he should be given 
legal assistance — Held tribunal was only 
cccAsirtifrasi iwnesttt VnVi^\ uni there 
was more than sufficient compliance with 
principles of natural justice. 

(Paras 21. 23, 25) 
(O Constitution of India, Art. 226 — 
Natural justice — - It cannot be presum- 
ed that person who has once decided 
matter without due hearing would, have 
such bias in favour of his decision as 
not to be capable of reaching fair deci- 
sion after due hearing. . (Para 21) 

(D) Constitution of India, Art. 226 — 
Natural justice — Requirements of — 
Requirements would vary with circums- 
tances of each case — "rest as to whe- 
ther there has been violation would he 
to_ consider 'what would be reaction of 
fair minded person of ordinary sense and 
sensibility who has been informed of all 
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that has happened — Test elaborately 
explained. (Para 24) 

(C) Constitution of India, Arts. 226. ll. 
19 Natural justice It is not funda- 
mental right under the Constitution, 
though its nou-ohservance may result In 
contravention of fundamental rights. 

The canons of natural justice cannot be 
canonised as a fundamental right guar- 
anteed constitutionally. One may safely 
state that fundamental fairness must 
observed even by admiidstrative tribu- 
nals, domestic or other, and natural Jus- 
tice must therefore inform their opera- 
tions. Even so, natural justice Is not a 
fundamental ri^t in our country where 
the founding fathers of the Constitution 
deliberately eschewed the expression "due 
process” found in the American Consti- 
tution. Nevertheless. Its non-observance, 
in the context of the constitutional Inhi- 
bition against arbitrary and tmequal 
exercise of power in A^rie 14 and un- 
reasonable restrictions on the freedoms 
enshrined in Article 19. may result In the 
contravention of fundamental rights. 

(para 311 

(F) Constitution of India, Art. 226 — 

Natural jnsiice — Natural justice 'un- 
bound' is as bad as its being kept out m 
bounds: AIR 196S SC 850 and AIR 1957 
SC 361 (365) ReL on. (Para 32) 

(G) Constitution of India, Art. 225 ^ 
Bias — IVheo one out of many, is bias- 
ed, decision of collective body is.not 
necessarily voided. AIR 1963 SC-lUl ® 
AIR 1961 Andh Pra 37. ReL 

(Para 33) 

(H) Constitution of India. Art. 226 — ' 

Bias — Enquiry by Quasi judicial tribu- 
nal — Interest’ as an objectionable factor 
b secondary in importance in ease of 
quasi judicial tribunab, a consequence ox 
rule of necessity. AIR 1969 SC 198 (202) 
ReL (Para 33) 

(I) ConstitutioD of India. Art. 226 — 

IRis — bg wiasL VidX'dal tribu- 

nal — Mere likelibood of bias stemming 

■ out of official association with the cause 
b insufficient. (Para 31) 

(J) Constitution of India. Art. 226^ — 
Bias — 'Real likelihood’ test or ‘mstinc- 
tive opposition' approach b true one 
and any insignificant and remote interest 
will be insulficient to invalidate enqniiT 
by quasi judicial tribunaL (Para 34) 

(K) Constitution of India, Art. 226 — 
Natural justice — Requirements of 
AppIicabiRiy of principles of waiver and 
consent. 

It would be both unnatural and unji^ 
to convert natural justice into a shackle 
which cannot be shaken off even ^ * 
par^ for whose benefit it Is Invok^ H 
such be the law. many persons wiH be 
subjected to great delay, expense 
intolerable Inconvenience if they must 
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Eufier, vTillymUy, the inexorable pro- " " "" 

cesses of natural justice. 

(Para 35) 

Waiver and consent operate m th^ 
field also, although it is not dear how if 
the order is void and the interested Hig- 
her is disqualified consent wreathe 

life into it. (1852) 3 H. L. C. ^59 and MR 
iQ‘i7 Sf 425 & AIR 1963 SC 1144 & 

AIR 1958 SC 86 & AIR 1965 SC 1303 & 

1963-2 WLR 935, Ref. ^ (Para 36) 

(L) Constitution of India, Art. 226 
Natural justice — Enquiry by domestw 
tribunal — Need for a Hwo-tier hearing 
S creature of Art. 311 and not nectar,- 
ly of natural justice -- Law is 
to domestic tribunals, dependmg 

'"’Th^nMd'C ”■ two-tier hearto« is a 
creata^ S Stiole 311 of the Const.tu- 
tion and not necessarily of ^^^ural^ jus- 
tice. , .. , . 

The law is indulgent to domestic tr - 

bunals, depending on ^ °;_tions 

tors. Domestic tribunals are associations 
or bodies, volimtary and conteactual, l*e 
clubs, or statutory, l^e the Bar Councd 
or Medical Councd, but essentially, they 
exercise jurisdiction over membep a 
others within tlie oJ^fi^ni^^tion or mstitu- 
tion or profession i.e. over |s 

against outsiders. SuA lim^e < , , 

i^diction is not interfered vnth by 
Courts except upon sub^antial violdion 
nf fair nrocedure, assummg that natural 
Si“e has S been excluded by cojj- 

tract gcad^^c ^d professional 

^les^e involved. WhUe scrupulous 
adherence to the rules of procedure ^d 
principles of naturM justme,^in.^e 

ffeLCLbfe“op“ortunig to^^ 

gjgit Hrrush>^\|a^f 

responsible academic bodies. iniustice 

ie; the response of 
go. The ultimate test is me x ^ j 

S;y“bSlSTe'S?e,l;c£?|^^hej 
Srth. incurable wmnd__ 

and ^^*iahii follow upon an 

of the student that ma> louo 
unjust accusation and verdi . 

SC 875 (378) ReL om J _ 

(tVl) Cpnstitutio^n «£ ' J IIow 

Natural justice . i„cs right to coun- 
far 'fair i’aarm£ involves rigu^^^^^^ 

scl is sit least ^ahatahle a a 

Lb « «7 fp g 

Am 19G7 SC 3G1. (Quaere) (Tara 
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evi” 


Domestic Tribunal — Absence of 
dence — What is. 

Absence of evidence is for the Judge 
under Article 226 but the adequacy of it 
is for the tribunal. Evidence, unless 
there be specific statutory provision, does 
not mean, in this context, only what is 
admissible and proved under the Indian 
Evidence Act; it embraces everything 
that appeals to commonsense as having 
proliative force, untrammelled by techni- 
cal rules: 1968-1 WLR 992, Ref. 

(Para 40) 


Referred: Chronological Paras 

AIR 1969 SC 198 (V 56) = 


32 


34 


40 


39 


39 


(N) Constit^ion S of 

Interference with imomi. 


Cases 

(1969) Aixv luot) xoo vv ou,— 

1968-2 SeWR 117, Suresh Koshe 
George v. University of Kerala 33, 37 

(1968) AIR 1968 SC 850 (V 55) = 

1966-2 SCR 186, Union of India 
V. P. K. Roy 

(1968) 1968-1 WLR 815 = 1968-1 
All ER 354, Metropolitan Proper- 
ties Co. (F. G. C.) Ltd. V. Lannon 
(1968) 1968-1 WLR 992 = 1968-2 
AU ER 633, T. A. MiUer Ltd. v. 
Minister of Housing and Local 

(1^8M968-2 WLR 1471 = 1968-2 
All ER 545, Pett v. Greyhound Rac- 
ing Association Ltd. 

(1967) AIR 1967 SC 361 (V 54)- 
1967-1 SCR 739, Bharat Barrel 
and Drum Mfg. Co. v. L. 

(1%U^1967 Ker LT 97 = 1967 Ker 
LB 400, P. M. Kurian V. Princi- 
pal Govt. Victoria CoUege Pal- 

(1966) AIR 1966 SC 282 (V 
^^1965-3 SCR 453, Calcutta Dock 
Labour Board v. Jaffar Imam 
(1966) AIR 1966 SC 875 (V ^) = 
1963-3 SCR 767. Board of High 
School and Intermediate Educa- 
tion U P. V. Baleswar Prasad 
(1?65” AiB 1965 SC 1303 ^ 52) = 

' (1965) 2 SC WR 186, Andhra 
Pradesh Road Transport Corpora- 
tion V. Satyanarayana ^^nsport 
(1965) 1965-1 QB 456 - 1965 2 
WLR 89. Reg v. Deputy Hidu^ 
trial Injuries Commissioner; Ex 

(iS* AIR°'l9G3 SC 1144 (V 50) = 

‘ 1964-1 SCR 1. T. P. Daver v. 

Lodge Victoria ■ « ’ 

(1963)^1963-2 All ER 66 - . 1963-2 
' WLR 935. RidRe V Baldvwn 

'“clV 2 o''IjB 4M 1sbrB?o.te 

. find Indir (Private) Ltd. v. 

^ (V 48? Chari V. Secundarabad 

Cantonment Board ^ ^ 

IVN 361 (SB). Nrip'endra 


41 


38 


36 


40 


36 


39 


33 
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Nath Bagehi v. Chief Secy. Govt, 
of West Benfial 

Clfl61) AIR 1961 Ker 299 (V 48) *» 
1961 Ker LT 35 =» AS No. 220 of 
1960, D/- 13-10-1960, Raghava 
Menon v. Inspector General of 
Police, Kerala 

(1961) AIR 1961 Ker 301 (V 48)=. 
1961 Ker LT 134, Moideenlnitty 
V. State of Kerala 

(1960) AIR 1960 SC 914 (V 47) = 
1960-3 SCR 407, Kalindi v. Tata 
Locomotive En^eering Co. Ltd, 
AIK SC 1W2 (V 4.7)= 
1960-3 SCR 742, Narayanappa v. 
State of Mysore 33. 

(1959) AIR 1959 SC 308 (V 46) “ 
(1959) Supp (1) SCR 319, GiUlapalll 
Kageswara Rao v. Andhra Pra- 
desh State Road Transport Cor- 
poration 


(1959) AIR 1959 SC 1238 (V 46) = 
1959-37 ITR 151, Omar SaUv 
Mohamed Sait v. Commr. of Income 
Tax. Madras 


(1958) AIR 1958 SC 86 (V 45) -■ 
1958 SCR 595. State of U. P. v. 
Mohammad Nooh 

(1958) 1958-2 All ER 579 - 1958-1 
IVlil 762, Byrne v. Klnemato- 
graph Renters Society 
(1957) AIR 1957 SC 425 (V 44)- 
1957 SCR 575. Manaklal v. Dr. 
Fremchand SinghW 
(1956) AIR 1958 SC 285 (V 43)- 
1955-2 SCR 1331, Pradyat Kumar 
Bose V. Honourable Chief Justice 
of Calcutta High Court 
(1955) 1955-1 QB 41 = 1954-3 WLR 
415, Reg V. Camborne Justices; 

Ex parte, Pearce 

(1953) 1953-1 WLR 1046 = 1953-2 
All ER 652, R. v. Nailsworth 
Licensing Justices; Ex parte Bird 
(1952) 1952-1 KB 189 = 1952-1 All 
ER, 226, Abbott v. Sullivan 
U949) AIK 1949 PC 213 (V 36) — 
1949-2 Mad LJ 574. Lennox 
Arthur Patrick O’Reilly v. Cyril 
Cuthbert Gittens 

(1943) 1943 AC 627 = 112 LJ.KB 
529, General Council of Mc^cal 
Education v. Spaekman 
(1929) ) 929-1 Ch 602 » 98 LJ Ch 
293, Maclean v. Worker's Union 33, 
0924) 1924-1 KB 256 - 93 U KB 
129, Rex V. Sussex Justices: Ex 
parte, Me Carthy 
(1911) 1911 AC 179 = 80 U KB 
796, Board of Education v. Rice 


32 


37 

37 

39 

34 


37 

40 


36 

33 

36 


37 

34 


32 


33 

32 

39 


40 


0902) 1902-2 KB 363 - 71 LJ KB 
754, R v. Howard 33 

(1897) 1897 AC 556 - 66 U QB 
787. Boulter v. Kent Juices 33 

(1866) 1 QB 230 - 35 LJ MC 157. 

Reg V. Rand 34 


0861) 9 CB NS 793 = 142 ER 312. 

In re. Macqueen and Nottingham 
Caledonian Society 39 

(1852) 3 HLC 759, Dimes v. Grand 
Junction Canal 33, 34. 36 

(1843) 5 Man & G. 219 = 134 ER 
545. Corrigal v. London & Black- 
wall By. Co. 55 

(1841) 1 QB 467 - 113 ER 1211, 

R V. Cheltennam Commissioners 30 
Manuel T. Paikaday and Smt Lee- 
lamma Paikaday, for Appellant: Govern- 
ment Pleader, for Respondent No. 2. 

KA7AAN NAYAK, 3.'. 'IVds case has a 
history, and it is necessary to set that out 
at some length for a proper appreciation 
of the contentions raised. 

2. Early in April 1966, the appellant, 
a student of the Government Victoria 
College, Palghat. who had Just complet- 
ed the first of the three years of the 
B.Sc. course of the Kerala University to 
which the College Is affiliated, and sat 
for the annual promotion examination 
conducted by the College, received the 
following communication from the 1st 
respondent, the Principal of the College: 

*'ll has been reported that Tou 'have 
resorted to malpractice during the annual 
examinations. You are directed to ex- 
plain in writing why 'disciplinary action 
shall not be taken against you. You 
should submit your explanation to the 
undersigned on or before 15-4-1966. If 
no written explanation is forthcoming, It 
will be presumed that you have no re- 
marks to offer.” 

As a charge this was patently defective 
for it furnished no partic^llars whatso- 
ever of the alleged malpractice so as to 
enable the appellant to submit his 
defence. But one shotdd have thought 
that the appellant’s natural reaction 
would have been to protest his innocence 
forthwith (if he was Irmocent). and. if 
the charge was persisted m, to ask for 
particulars which could be refused only 
on peril of the entire proceedings being 
vitiated. Unless, of course, he Imew full 
well what it was all about and had no 
answer. But, different persons react 
d'rfferently to the same situation. "We are 
assured by counsel that there was a back- 
ground (which not being relevant for 
tte present purpose hM not been dis- 
closed) which would satisfactorily ex- 
plain why the appellant reacted different- 
ly even the same person might react 
^flerently at different times. Be that as 
it may, the appellant’s reaction was to 
take legal adyce and (we are told, on 
the strwigth of that advice) to Ignore the 
communication altogether. Not receivir^ 
any explanation within the time allows 
the Prmcir>al convened a meeting of the 
College Council (a body, as disclosed in 
the affidavits filed by the Principal In 
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the second of the three writ petitions the 
appellant has so far brought against him, 
composed of the Principal and the Pro- 
fessors of the College whose function 
it is to advise the Principal on matters 
such as the promotion and detention of 
^dents and their discipline) which hav- 
ing duly considered a report (Ext. P-12, 
dated 19-3-1966) made by the Lecturer 
appointed to viue the answer papers in 
Inorganic Chemistry come to the condu- 
aon that the appellant must have insert- 
ed previously prepared answer books in 
his answer paper and was therefore, 
guilty of malpractice. Accordingly, on 
the recommendation of the CouncU, the 
Principal decided to detain the appellant 
in the first year class for malpractice, 
and his name was posted on the notice 
board of the College among those so 
detained. Thereupon, the appellant came 
to this Court with the first of his writ 
petitions, O. P. No. 1683 of 1966, for 
quashing the entire proceedings of the 
Principd, mainly on the ground that 
they were not in conformity with the 
principles of natural justice. The learn- 
ed Judge who heard the petition took the 
view that, defective though the commu- 
nication received by the appellant was, 
regarded as a charge, it nevertheless 
gave the appellant due notice of the m- 
quiry proposed to be held against him 
and ample opportunity to ascertain the 
particulars of the charge against him and 
answer it if he was so minded. That, 
according to the learned Judge, was all 
that natural justice demanded in the cir- 
cumstances of the case. And, since by 
ignoring the communication, he had with 
contumely refused the opportunity oifCT- 
ed to him of participating in the inquiry 
and repudiating the allegation, an ex 
parte inquiry was all that he could rea- 
sonably expect. In particular, natural 
justice did not require that the Prinapal 
should have given the appellant notice of 
the further rtages of the inquiry or issu- 
ed fresh invitation to him to participate 
In it and make his defence. In this rtew 
the learned Judge dismissed the petition. 

3. This was on the 30th of June 1966. 
The appellant took the matter up in 
appeal forthwith and in the appeal, 
W. A. No. 151 of 1966 (decided on the 
15th September 1966 and reported in 
1967 KerLT 97) a division bench of th^ 
Court while . deprecating the appellants 
conduct in consulting a lawyer ^d 
ignoring the Principal’s _ conOTUnication 
instead of asking for clarification, nevCT- 
theless came to the conclusion that tW 
inquiry held on a vague and indeimite 
charge was in violation of the pnncipl^ 
of natizral justice This is what their 
Lorddiips decided; 

'Tf the appellant has therefore, to be 
heard and the proceedings before the 
1970 Ker/10 VI G— 28 


authorities were of a quasi-judicial 
nature, there can be no doubt that the 
appellant must be told in the first 
instance with what he is charged and 
this must be in dear and unambiguous 
terms, proceedings in this case are 

vitiated in that this has not been done. 
This is a fundamental error and every- 
thing that followed however bona fide 
that may be, is equally vitiated because 
the appellant has been denied an oppor- 
tunity to state his case regarding the 
charges against him , 

5. On this short ground we allow this 
appeal and set aside the detention of the 
appellant This will not stand in the way 
of fresh steps being taken in an appro- 
priate manner and in accordance with 
law against the appellant if so advised. 

6. We cannot possibly postulate the 
outcome of any such proceedings, if any 
such proceedings are taken. In the mean- 
time, we do not want the student to lose 
the benefit of one year. We therefore, 
consider it imperative that the appellant 
must be permitted to attend the Second 
Year _ Course and continue his studies. 
We direct accordingly. We make it clear 
that such attendance of the appellant 
which we have permitted will not confer 
any right on the appellant in case it is 
found that he is guilty and liable to the 
punishment of 'detention’.” 

4. The Principal decided to proceed 
with the charge against the appellant 
and, in due course (by Ext. P7 dated 
18-11-1966) he appointed a committee 
consisting of three members of the staff 
to conduct an inquiry in the matter — 
meanwhile the appellant had been pro- 
visionally admitted to the Ilnd Year 
B. Sc. Class in accordance with the direc- 
tions of this Court. The committee 
framed a proper charge against the ap- 
pellant giving full particulars of the 
alleged malpractice and communicated it 
to tte appellant by a memorandum dated 
22-11-1966 which, in addition, required 
him to appear before it for an inquiry on 
29-11-1966. The appellant appeared before 
the committee and presented a memoran- 
dum (Ext P8) alleging that the members 
of the committee were disqualified from 
holding the inquiry by reason of one of 
them, the President, having been party to 
the decision of the College Council in 
the first instance, and the remaining tivo 
being under the official control and influ- 
ence of the Principal who he declared 
was his prosecutor and avowed opponent 
He also raised many otlier objections and 
made it clear that he was not prepared 
to participate In any inquiry by the com- 
mittee. The committee reported the 
matter to tlie Principal without proceed- 
ing with the inquiry, and the Principal, 
warned by his prertous experience, not 
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unnaturally came to the conclusion that 
this was a matter In which he should 
proceed vrfth Rreat circumspection after 
obtainins legal advice. But. since that 
would ^e time, the Principal decided 
to examine the question whether Ignor- 
ing the alleged malpractice the appellant 
had ijassed in ^e examination — aa his 
report Ext. P 12 shows, the examiner 
who had reported the alleged malpra- 
ctice had not. in view of his suspidons. 
valued the appellant's answer paper In 
Inorganic Chemistry. Accordingly, (by 
ExL PIO, dated 1-12-1966) the Prindpal 
called for a report regarding this from 
the Professor of Chemistry and the Pro- 
fessor reported on 6-12*I966 that the ap- 
pellant had not secured the minimixm 
qualifying marks for promotion even 
assuming that he had committed no mal- 
practice. 

5. Students detained lor want of pro- 
gress at the close of the academic year 
1965-66 had been permitted to sit for a 
re-examination to prove their fitness for 
promotion. This opportunity had not 
been offered to the appellant, who had 
been detained on the ground of miscon- 
duct; and it was rightly thought proper 
to afford him such an opportunity now 
that the detention was to be on the 
ground of want of progress. According- 
ly, the Prindpal passed the order Ext. 
Pll on 7-12-1966 directing the appellant’s 
detention in the First Year Class, but. 
subject to the result of the Inquiry into 
the charge of malpractice permitting 
him to sit for a re-examination to prove 
his fitness for" promotion. Pending that, 
the appellant was provisionally permitted 
to continue attending the Second Year 
Class. 

6. The re-examination was to be held 
on the 16th and 17th December 1966. But. 
to use his own language, the appellant 
saw this as a new ruse improvised for 
■gtfi'cmR ’rfim ’nfto *£06 ^rmdipa’fs grip anh 
then throttle him. He refused to step 
Into what he called this trap and forth- 
with came to this court once again with 
his second writ petition. O. P- No. 4514 
of 1966. It woidd appear that, while 
this petition was pending, the Prindpal 
affirmed his order. Ext. Pll. the apr^- 
lant not having chosen to sit for the re- 
examination, and, since the appellant had 
not sought re-admission into the First Year 
Class — apparently the practice Is that a 
detained student has to apply for re- 
admission the following academic year 
taking his chance with the new entrants 
— remo%’ing his name.- from the rol^ 
Thereupon the appellant moved this coi^ 
for punishing the Prindpal for contempt 
— that petition it would appear was even- 
tually TOthdrawn in'view of the order 
made in the writ petition. 


S. Eaghavan (Raman Nayar J.T A. LB. 

7 , The second writ petition, O. P. No. 
4514 of 1966, was disposed of by a single 
judge of this court on 18th January 1967, 
and, since the present writ petition Is the 
direct outcome of what was ordered 
therein. It would be as well to set out 
the operative portion of the judgment 
(marked here as Ext PI) in fulh 

**4. In dealing with the writ appeal 
(the appeal against the dismissal of the 
appell^t's Ci^ writ petition — the learn- 
ed judge was a member of the bench 
which heard and dedded the appeal) we 
proceeded on the basis that the only ble- 
mish, if any. alleged against the peti- 
tioner. was the reported malpractice. I 
do not think therefore, that at this dis- 
tance of time there should be a fresh 
scrutiny of the examination results and a 
detention on the ground that the peti- 
tioner has not secured enough marks. 
There was no such detention order at any 
time earlier. The petitioner has been 
permitted to attend the Second Year 
Course by this Court by the judgment 
In Writ Appeal 151 of 1966, and till 
recently, he has been attending the clasa 
In these circumstances. It was suggested 
to the respondent that the proceeding 
commencing from Ext P4 (Ext Pll 
here) should be withdrawn and the leant* 
ed Advocate General who appeared for 
the respondent stated before me that the 
respondent Is willing to adopt such a 
course. In 'view of the above, the pt^ 
ceedings commencing with Ext. P4 will 
be ignored, 

5 . -As to whether the proceedings com- 
menced by the issue of the charge sheet 
Ext. P2 must be pursued Is a matter for 
the respondent to decide. If he decides 
to conduct an enquiry fte enquiry will 
be conducted by Shri P. Gopalan Nair, 
Professor of hlalayalam as agreed to b? 
either ride. It is also agreed that he Is 
a person who had nothing to do with this 
matter and is in no way incompetent to 
conctu^ ftie enquiry. H such an enqxniT 
Is to be held, it will be held on the 25th 
January 1967 commencing at 10 A, JL In 
the office of Shri P. Gopalan Nair. The 
Information regarding any material which 
would be relied on and copies of records. 
If any. will be given to the petitioner on 
or before the 20th of this month, A IM 
of the witnesses to be examined will also 
be furnished. Such of the documaits. 
copies of which cannot be furnished, must 
be made available for Inspection at the 
office of the enquiry officer Shri P. 
Gopalan Nair. on Monday the 23rd. be- 
tween hours that will be notified by 
Shxi P. Gopalan Nair. the inspection to 
take place in the presence of Shri B 
Gopalan Nair. 

6. After the enquiry a report will be 
drawn up by Shri P. Gopalan Nair enter- 
ing his finrii'ngq pa the rhar yc and thl3 
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■will be sent to the Principal on or before 
the 26th Januai^. The College Coun^ 
will consider this report and pass ap- 
propriate orders on or before the 28th of 
this month. If the petitioner is found 
not guil^, he unll be allowed to continue 
Ms studies from the 30th January in the 
Second Year B.Sc. In that event neces- 
sary exemption condoning lack of atten- 
dance, if any, arising out of absence of 
the petitioner from the class because of 
his original detention and the present 
expulsion will be granted to him. 

7. Tliis writ application is ordered on 
the above terms. There will be no order 
as to costs.” 

It will be noticed that the charge of mal- 
practice pending against the appellant 
was not the subject-matter of this second 
writ petition. That petition was concern- 
ed only with his detention imder Ext 
Pll for want of progress. But oppress- 
ed by the circumstance that the career 
of a young man was at stake, everybody 
concerned, the judge not least of all. was 
anxious that if the charge of malpractice 
was being pursued the inquiry should be 
brought to as speedy a conclusion as pos- 
sible and should be conducted in such a 
manner as to give not the least room for 
complaint. And it is clear that thatvras 
why the learned judge persuaded him- 
self (witii, as his judgment indicates, the 
consent of both sides) to give .. detailed 
directions regarding a matter that, was 
not really, before him 

8. The Principal decided to prosecute 
the charge of malpractice, and, since Shri 
Gopalan Nair, who was to have held the 
inquiry according to the directions in Ext 
PI, proceeded on leave, he applied to the 
court for further directions. And further 
inquiry according to the directions in Ext. 
P2 dated 13-2-1967, in the foUowdng 
terms: 

”2. It is agreed now by the parties to 
the original petition that the enquiry 
may be conducted fay Smt. Anna Vareed, 
Professor of Zoology. She will therefore 
conduct the enquiry in her office com- 
mencing at 10 A. M. on the 21st Febru- 
ary. 1967. The information regarding any 
material which would be relied on and 
the copies of records, if any, will be 
given to the petitioner on or before the 
17th February. A list of the witnesses 
to be examined will also be furnished 
before the date. Such of the documents, 
copies of which cannot be furnished, must 
be made available for inspection by fiie 
petitioner at the office of the Enquiry 
Officer on Saturday the I8th February, 
•1967. The inspection wiU take place in 
the presence of the ofScer directed to 
conduct the enquiry. After the enquiry 
the report of the officer together with 
the findings will be placed before the 
College Cotmdl and the College Council 
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win consider the report and findings and 
pass appropriate orders.” 

9. Smt. Anna Vareed accordingly held 
an inquiry from the 21st to the 24th 
February 1967. ^ At this inquiry the Prin- 
cipal and ^ Shri Lakshminarayanan, the 
examiner in Inorganic Chemistry for the 
annual examination of 1966. who had 
first made the allegation of malpractice, 
as also Smt Saraswathi, Professor of 
Chemistry, were examined in the appel- 
lant’s presence and the appellant’s expla- 
nation was recorded. The Principal had 
(and could have had) nothing relevant to 
say regarding the charge itself. And, all 
that Shri Lakshminarayanan and Smt. 
Saraswathi did was to draw attention to 
the suspicious features in the appellant’s 
answer book (objective facts speaking for 
themselves) leading to the inference of 
malpractice as alleged. Ikey spoke to 
nothing within their own personM know- 
ledge. 

10. Smt. Anna Vareed submitted her 
report, EjA X3 to the Principal on 27-2- 
1967, This is the conclusion she reach- 
ed: 

’’The failure on the part of Sri P. M. 
Kurien to offer an explanation to the 
memo, dated 6-4-1966 and referred as Ext. 
Pi in the file, served to him and the 
facts pointed out by the concerned exa- 
miners in Chemistry, such as the abrupt 
ending on page 4,’ the ovenvriting on the 
original numbers of certain pages, the 
high standard of the answers on the re- 
numbered sheets and the observed bread- 
thwise foldings on pages 5 to 16 indicate 
that Kurien must have resorted to the 
alleged malpractice reported against him. 
However being a teacher in Zoology I am 
not an authority to distinguish the dif- 
ference in standard between the answers 
to questions 2 and 3 and the answer to 
question 1. Tire poor standard of the 
answer to question 5 is quite obvious. So 
far as the re-numbering is concerned the 
explanation given by Shri Kurien does 
not sound satisfactory. The distinct 
breadthwise foldings on the reported in- 
serted sheets I am unable to detect at 
this stage because the v/hole file appears 
to be soiled and crushed by loo much of 
handling. A year is over now since the 
alleged malpractice committed by Sri 
Kurien has been reported. 

Taking all these facts info considera- 
tion I find it difficult to prove definite- 
ly that Kurien had resorted to the mal- 
practice reported against him.” 

11. As the minutes Exts. XI and X2 
disclose, the report was considered tit two 
meetings of the OsIIege Coundl held on 
the 4th and 7th March 1967 respectively. 
Ext XI shows that the report which had 
been previously drculated among the 
members was discussed in detail with 
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reference to the flle. Of the 16 members 
of the Coundl {including the Prindtal) 
12 held the appellant guilty of the mal- 
practice alleged, two including SmL Anna 
Vareed, endorsed the conclusion reached 
by her In the report, one, Shri Gopalan 
Nair (who by his alaence on leave bad 
relieved himself of the responsibility of 
holding the inquiry as ordered by Ext, 
Pll chose to refrain from expressing any 
opinion, while the remaining member 
wanted time to go through the file before 
coming to a conclusion. It was to give 
that member the time he wanted that the 
meeting was adjourned. At the adjourn- 
ed meeting held on 7-3-1967 the matter 
was again discussed at length and a reso- 
lution was moved to the effect that the 
Coundl had come to the concludon 
that the appellant was "guilty of 
the offence of malpractice reported 
against him by Shri Ijakshminara- 
yanan" and that the Council there- 
fore recommended to the Prlndpal that 
the appellant "should be punished with 
detention in the First B.Sc. Chemistry 
Class at the end of the academic year 
1965-66". The resolution was put to vote 
and carried, 13 voting for, none against, 
and three abstaining. 

12. Another resolution was also moved 
and carried by 15 votes with one absten- 
tlozL That was to the effect that "in con- 
sideration of the peculiar turn of events 
end the Ume factor" the Prlndpal should, 
as a epedal case, regard the appellant as 
having been re-admltted to the First 
Year Class for the academic year 196&' 
67, provided he made an application In 
writing to the P^dpal for the purpose 
on or before 31-3-1967. In that event, his 
promotion from the First Year Class to 
the Second Year Class at the end of the 
year 1966-67 was to be based on his per- 
formance in a spedat examination In the 
optional subjects to be conducted in the 
re-opening week in June 1967. 

13. The Prindpal accepted the recom- 
mendations of the College Coundl end 
accordingly issued the order. Ext. P3 
dated 28-3-1967. Keedless to say, the 
appellant was no more preparrf to accept 
this than he was prepared to accept the 
previous orders of detention, and. on the 
6th April 1967, he brought his third writ 
petition, the present petition, for quash- 
ing the Prindpal’s order Ext. P3 and all 
proceedings leading thereto and for such 
other consequential and inddental reliefs 
as to the court may seem Just and neces- 
sary in the drcumstances oi the case. 

14. Put briefly the grounds on which' 
the appellant as^led. and stili assails. 
Ext. P3 are: 

1) That the Ordinances of the Uidver* 
rity provide for detention only for want 
of progress and do not contemplate Its 
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Imposition as a punishment for miscon- 
duct. The order of detention Is therefore 
illegal, and. in any case, beyond the com- 
petence of the Prindpal and the College 
Cotmdl: 

2) That the Impugned order. Ext P3, 
and the proceedings leading up to it vio- 
late the directions given in Ebrts, PI and 
P3; and 

3) That the entire proceedings are void 
for offending against the prindples of 
natural Justice. 

15- None of these grounds appealed to 
the learned single Judge who heard this 
petition In the £i^ instance. Neither do 
any to us. 

16. Section 19 of the Kerala TJniver- 
aty Act 1957, read with section 26 there- 
ot empowers the Syndicate to make 
Ordinances providing for (among other 
matters) the courses of study and the con- 
duct of examinations, the admission of 
students to the variotis courses of study 
and to the examinations, and the resi- 
dence and ^dpline of students. The 
courses of study and the esaminations 
referred to are those conducted by the 
University iuelf either through its own 
colleges or through coUeges affiliated to 
It, end it seems to ua— we must mention 
that we are not actually deciding this 
question since the University is not a 
party before us and a decision on 
the question Is not really necessary 
for the purposes of this case — 
that the Ordinances relating to these mat- 
ters can have nothing to do with the 
internal affairs of affiliated colleges, eucb 
as. examinations held by them and deten- 
tions ordered In respect of the classes 
nm by them even if the incidental result 
be a detention in the University course. 
And, so far as the remaining matter, 
namely, the residence and discipline ofl 
students Is concerned, even assuming that 
-'an Ordinance providing for the residence 
and disdpUne of students of affiliated 
CoUeges Is contemplated by the Act. no 
such Ordinance has in fact been mada 
Surdy, that cannot mean that no action 
whatsoever can be taken by anybody In 
the matter. It Is therefore no use urging, 
as counsel for the appellant has done, 
that the Ordinances provide for a denial 
of promotion from one class of the Uni- 
versity course to the next higher class 
only for failure to obtain the minimum 
marks prescribed lor sessional work. Nor 
la this correct, for, as the learned Gov- 
ernment Pleader appearing for the Prin- 
dpal has x>omted out the Ordinances make 
the grant of the annual certificate, enti- 
tling a student to proceed from one class 
to the next Wgher class, dependent not 
merely on satisfactory progress but also 
on satisfactory conduct If satisfactory 
conduct Is necessary for earning promo- 
tion it must necessarily follow that pro- 



1970 P. M. Kiiiien v. P. S. Kaghavan (Raman Nayar J.J [Prs. 16-21] Ker. 149 


motion can be withbeld as a penalty for 
proved misconduct. 

17. In the absence of provision to the 
contrary in the rules governing the mat- 
ter, whether they be statutory or other- 
wise. the internal administration of a 
college must necessarily vest in its Prin- 
cipal as the head of the institution and 
It follows that matters like the discipline 
of the students and their detention or 
promotion must be within his control 
Therefore, in the absence of any such 
rule it must be within the competence 
of the Principal to punish a student for 
misconduct No such rule has been bro- 
ught to our notice: on the contrary cla- 
use 8 (d) of Chapter I of the Ordinance 
expressly lays down that a student of a 
college shall be imder the disciplinary 
control of the head of the institution. 
The contention is, however, raised that 
the directions in Exts. PI and P2 divest 
the Principal of this power in so far as 
the matter now on hand is concerned. 

18. Whether the source of the autho- 
rity of Exts. PI and P2 be adjudication 
or consent, both sides regard those orders 
as binding on them. That we think, is 
as it ought to be But as we have seen, 
£t is the case of the appellant that those 
orders have been violated, for, according 
to him, those orders vest the person ap- 
iwinted to hold the inquuy with exclu- 
sive jurisdiction to pronounce on his 
guilt or iimocence, leaving for the College 
Council only the power of passing ap- 
propriate consequential orders. And iu 
any case, they give the Principal no au- 
thority to pass any order — the impugn- 
ed order. Ext. P2, it is pointed out, was 
passed by the Prindpal and not by the 
College Council. 

19. Both Exts. PI and P2 say that tte 
report drawn up by the person holding 
the inquiry, together with the findings 
will be placed before the College Council 
and the College Council wall consider the 
report and the findings and pass appro- 
priate orders. We have no doubt that 
this does not mean that the College Coun- 
cil is only to pass appropriate orders on 
the findings but that it is to consider the 
findings and arrive at its own decision, 
both with regard to the guilt or im 
nocence of the appellant and with regard 
to the consequential orders , that are to be 
passed. 

20. It is no doubt true that under 
Exts. PI and P2 it is the College Council 
that has to pass orders in the matter, 
not it would appear, the PrindpaL But 
even if it was intended to deprive the 
Principal of powers which would other- 
wise vest in him, we should think that 
in substance even if not in form, the 
decision was taken by the College Council 
and that the Impugned order by the Prin- 


cipal was only a communication of that 
decision. 

21. _ As for the alleged violation of the 
principles of natural justice, we have 
first to point out that the very elaborate 
and exhaustive prescription in Exts. PI 
and P2, made with the consent of both 
sides, as to the person who should hold 
the inqmry, the authority who should pass 
orders in the matter, and the procedme 
to be followed, was designed to ensure 
that the requirements of natural justice, 
indeed something more than that, were 
complied with in full. That being so, it 
does not lie in the mouth of tire peti- 
tioner to say that the Principal and the 
members of the Coimcil who were party 
to the first order of detention made 
against him were disqualified, because of 
bias, from judging him — the composi- 
tion of the College Council had already 
been disclosed and he was fully aware of 
it wfaen the orders Exts. PI and P2 were 
made with his consent — or that he should 
have been provided with a copy of the 
enquiry officer’s report and then heard 
by the College Coimcil itself before a 
decision was taken. Exts. PI and P2 did 
not provide for this. And. since they make 
no reference to legal assistance at the in- 
quiry to be held, it would appear that 
the appellant no longer insisted on the 
demand he had made for such assistance 
by Ext P8. Neither does it appear that 
he made any such demand before tlie en- 
quiry officer so that the appellant’s com- 
plaint that he was not allowed to engage 
a lawyer to defend him merits little 
attention. (Not that we think that natu- 
ral justice demands that he who bears 
must decide, or, that when the person 
who decides is not the person who has 
heard, a copy of the latter’s report and 
findings shoidd be made available to the 
person affected and he be given an op- 
portunity to make a further representa- 
tion, or that the person affected must be 
allowed to engage a lawyer to defend 
him although, no doubt, these may pro- 
perly be prescribed by any rules govern- 
ing the matter). Nor do we see the least 
groimd for thinking that the Prindpal or 
the members of the College Council were 
actuated by bias or mala fides — that 
the appellant has chosen to repeatedly 
(iarge them with that in language which, 
for acrimonious vituperation, would be 
difficult to beat, cannot by itself prove 
anjrthing. (Along v/ith his reply affidavit 
the appellant produced copies of the 
affidavits filed in an interlocutory pro- 
ceeding in his second writ petition from 
the Chairman and Secretary of the Col- 
lege Union to the effect that when they 
interceded with the Prindpal on the ap- 
pellant’s behalf on the second order of 
detention being made, the Prindpal told 
them that there was no room In the Col- 
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lege lor both o{ them and that he would 
see the appellant out even U it cost him 
his lob. It is surpri^g that counsel 
should have thought that reliance could 
be placed on such material in proof of the 
aUegation of bms and mala fides. In any 
case. Ext. R1 a copy of the counter affi- 
darit filed by the Principal in that prior 
proceeding, which he has incorporate as 
part of his counter-affidavit In the pre- 
sent case contains a denial of this charge. 
According to the Principal, ell he told 
the deputationists is that they should not 
Interfere with the administration of the 
Institution). In circumstances in which 
the authority competent to dedde is the 
very authority to Initiate proceedings, the 
fulfilment to some extent of the double 
roleoi prosecutor and judge is inevitablei 
and it is not to be presumed that a per- 
son who has once decided a matter vdth- 
out due hearing would have such a bias 
in favour of his decision as not to be 
capable of reaching a fair decision after 
due hearing. Even the two procedure 
codes do not require that a remand should 
be to a different judge and that would 
pot be so were there any such presump- 
tion. And. although the Principal and 
Smt Sarasv.'8thi who sat on the Council 
which pronounced the appellant guilty 
gave evidence at the inquiry, their testi- 
mony, as we have seen, did not relate to 
any matters within their personal know- 
ledge and the adjudication did not in* 
volve any appreciation thereof or any 
conclusion as to its veradty. The facts 
spoken to by Smt. Saraswathi were 
objective facts which were there for all 
to see. and the proper inference to be 
drawn from them was really a Judicial 
rather than testimonial function. 

22. We might add that the Inference 
of malpractice wMch the College Council 
drew from these facts, fa remarkable 
fact was ^at the answer to each ques- 
tion occupied a complete answer book or 
books, no more end no less) considered 
In the light of the appellant's explana- 
tion (and this indeed seems to have been 
the inference which the enquiry officer 
herself drew although she seems to have 
fought shy of coming to the logical con- 
clusion, possibly under the mistaken Im- 
pression that direct evidence of the 
malpractice was essential} seems to us 
legitimate. 

23. There has been considerable dis- 
cussion at the bar as to whether the 
College Council acted as a Judicial tri- 
bunal or was only a domedic tribunal, a 
contractual domestic tribimal at that 
(whether the contract be that Implied 
when the appellant sought and obtained 
admission to the college or that created 
by the consent embodied in Exts. PI and 
P2) since, admittedly, there are no statu- 
tory provisions governing the matter. We 
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do not think it really necessary to make 
the classification — as we shall show 
nothing much turns on that, at any rate 
so far as this case is concerned — although, 
we have little doubt that the tribunal was 
only a contractual domestic tribunal. 
For. even if It be regarded as a creature 
of the adjudication in Exts. PI and P2. 
that will not make it a Judicial tribunal 
entrusted with the adjudicative function 
of the State. 

24. It seems to us that. alOiough the 
requirements of natural justice must 
necessarily vary according to the drcum- 
ctances of each case^ the lest as to whe- 
ther there has been a violation is simple, 
disarmingly simple, although, perhaps for 
that very reason, difficult of application 
In practice. The lest is much the same 
whether the tribunal be a Judicial or 
merely a domestic tribunaL It is essen- 
tially whether there has been such a mani- 
fest failure of justice as to shock the 
conscience •— In the case of judicial tri- 
bunals. where public policy demands that 
there must not be even the appearance 
of Injustice, a presumption of such a 
failure will be drawn from such appear- 
ance just as a failure of justice will ^ 
presioned when a mandatory safeguard 
for ensuring fair trial is disregard^. 
What would be the reaction of a fair- 
minded person of ordinary sense and 
ordinary sensibnity who has been Inform- 
ed of ^1 that has happened? Would It 
be: Poor man! He has not had a square 
deal. He has been condemned without 
being heard. And the consequences are 
serioua Or, as variations of the same 
theme, he was not even told and had no 
means of knowing what ft was that was 
being held against him. He was not given 
a fair opportunity to state his case or 
meet what was said against him. His 
"judges” did not act in good faith. They 
were so biased against him that they 
eeme vnlK a closed nund. They had al- 
ready made up their minds to convict — 
the so-called inquiry was a farce. There 
was really no decision, no real satisfac- 
tion of guilt, only blind prejudice. How 
else can you account for the conviction 
when there Is not a scintilla of evidence 
nothing on which a reasonable man could 
possibly hold the accused guilty? ^ 
would it be: He knew or could easUy 
ha\% found out what precisely was the 
accusation against him. He was given 
suffident opportunity to meet It, to state 
his case and to controvert or expWn 
what there was against him. and has only 
himself to thank if he did not take it. 
His "judges” considered the matter fal^ 
ly and came to a conclusion which It « 
possible for a reasonable man to reach. 
TIrije, one or two of them might have] 
been Ill-disposed towards him. But that! 
could not have really affected the ded-j 
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Sion — there were so many others against 
whom nothing can be said, PerhatJS 
things could have been better done but 
then there are no rules and this is not a 
court and you really cannot ask for more 
from ordinary men of affairs. The. conse- 
quences are not very serious and what 
has been done is fair enough in the cir- 
cumstances and the man can have no 
real grievance. Or, where the rules, 
whether statutory or contractual, dispense 
with what are usually regarded as the 
dictates of natural justice: No doubt it is 
rather hard on him. but then that is all 
that the rules require, that is all that he 
bargained for. (Even so. where rights 
regarded as fundamental and inalienable 
are concerned, when the very right to 
live is involved, when the matter is, as 
it is commonly put, a matter of life and 
death, the reaction might nevertheless be: 
It is not fair. It is monstrous that, in a 
matter like this, a man should be held 
to his bond, that such a rule should be 
upheld). 

25, Applying this simple test to the 
present case, we should think that far 
from the appellant having been condemn- 
ed -without a fair hearing, he has been 
dealt -with, with a degree of patience and 
leniency that is • no doubt commendable 
ha-ving regard to the fact that the career 
of a young man was at stake — whether 
it. was altogether so commendable from 
the point of maintaining discipline and 
good conduct in the college we do not 
know. The appellant was told in pre- 
cise terms what the charge against him 
was. The circumstances appearing 
against him were put to him and 
his explanation was obtained. And 
he was judged fairly by persons of 
his own choice in accordance -with a pro- 
cedure laid down at his own instance. 

2G. We might perhaps mention that at 
no time was the jurisdiction _ of this 
Court to interfere, should it think pt 
under Article 226 of .the Constitution 
questioned. Possibly because, apart from 
the stigma involved, the impugned order 
is fraught with the most serious conse- 
quences, and an affiliated college, whe- 
ther private or government 0 %%'ned. acts 
so far as -the university courses and exa- 
minations are concerned, as a limb of the 
University. 

27. One of us is supplementing this 
judgment ■with reference to the au- 
thorities cited at the bar. and. to save 
repetition, we are not referring to them 
here. All we need here say is that there 
is no authority cited which is against the 
•vdew we are taking. 

28. We dismiss this appeal but malce 
no order as to costs. 

29. KRISHNA ITER, J.: My learned 
brother has spoken for both of us and I 


should myself have thought it superero- 
gatory to break my silence, which I do 
out of regard for the rather elaborate 
arguments addressed by counsel on both 
sides who have spared no pains in im- 
earthing precedents and articulating the 
nuances of natural justice and adminis- 
trative fair-play. I desist from discuss- 
ing the pets and confine myself to a 
few public law questions bearing on natu- 
ral justice. The central issue in the case 
IS whether the student-appellant has been 
i^ited by the College Council and the 
Principal \vith punitive "detention" in 
gross disregard of the obligatory essence 
of fair hearing. The chequered academic 
career of the writ petitioner, who has 
very nearly martyred himself in the cause 
of natural justice, even after three rounds 
of -writ proceedings, arouses my sympa- 
thy. when his lot is -viewed in the retro- 
spect of years during which he has saf 
through his classes but has not accom- 
plished the degree for which he joined 
-tile University course. Judicial sympathy, 
in itself, is of no consequence for a liti- 
gant but the circumstances of this case 
will, I hope, receive compassionate con- 
sideration at the hands of the Principal 
of the College, who, the Government 
Pleader assured us. is the appropriate 
authority empowered to salvage students 
in similar situations. I must express the 
disquieting feeling here that viewed from 
the strict stance of natural justice, the 
proceedings resulting in the detention of 
the pupil appeared to hover about the 
unfair margin, although we have, after 
anxious examination of the matter, de- 
clined to demolish the order impugned 
for reasons based on Exts. PI and P2 and 
the entire history of the case and because 
the ends of justice do not demand such 
a course In this case, 

30. Two facets of natural justice ha-ve 
been highlighted viz., (i) the -vice of bias 
as voiding a tribunal's verdict and (ii) the 
legality of dichotomizing the adjudica- 
tory process between the agency which 
bears, collects evidence and makes a 
rep>ort and the authority which decides, 
without further hearing, on the basis of 
the data contained in the report. _Of 
course, in the course of the extensive 
submissions at the bar. questions lilce 
waiver, right to counsel etc,, have also, 
been debated. The learned Government 
Pleader, by way of answer, has also call- 
ed in aid the principle that domestic tri- 
bunals — the College Council is one 
such, according to him, — enjoy cona- 
derable freedom, both from the obliga- 
tion to observ'e all the canons of natural 
justice and from the subjection to close 
judicial X-ray and correction. Omitting 
some of the less important points dis- 
cussed at the bar. one might set out the 
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ioUowins lour problems In natural 
Justice as for contideratfon. 

(1) What b a domestic tribunal and 
what is the extent of immunity, if any. 
enjoyed by it from the Court’s ecru- 
tiny? What is the measure ol relaxa- 
tion from the rigour of rules of natural 
Justice perr^tted under the law to a 
domestic tribunal as distinguished from 
other riibunals and Courts? 

(2) What is the degree of bias sulB- 
dent to destroy the TOlidlty of s derision 
by a domestic or other quasl-Judleial tri- 
bunal? 

(3) Can a party wjdve Ws ohjecflons 
based on violation of natural Justice? 

(4) When Is a delegation of power to 
collect data and record conduriona per- 
missible and what is the true scope and 
application of the rule that he who heats 
must decide? 

3L At the threshold of the discussion, 
a few observations fall to be made as a 
key to my approach to the matters 
covered by counsel for the appellant. He 
began by exalting the principle of 
natural justice as a fundamental right, 
violation of which is fatal under the 
Indian Constitution. While I may wfeh 
for a large extenrion ol the emt^ ot 
natural justice even into administrative 
spheres — within cautious limits — and 
may even assent to the democratic pr^ 
position that fair hearing Is Implicit in 
the now lotemationaUy accepted doctrine 
of the rule of law— with ridter content 
than Professor Dicey had put Into It— I 
cannot persuade myselt after a full 
hearing and fair consideration of all tiiat 
has been strenuously urged by Shil 
Paikadey, that the canons of natural 
Justice can be canonised as a funda- 
mental right guaranteed constitutionally. 
.One may safely state that fundament^ 
jtaimess must be observed even by 
[administrative tribunals, domestic or 
other, and natural justice must therefore 
inform their operations. Even so. natural 
justice is not a fundamental right In our 
country where the foimding lathers of 
the Constitution deliberatriy eschewed 
the expression "due process'* found In 
the American Constitution. Neverthe- 
less. its non-observance, in the context 
ol the constitutional inhibition against 
arbitrary and unequal exerdse of power 
in Artide 14 and unreasonable restric- 
tions on the freedoms enshrined In Arti- 
cle 19, may result in the contravention 
of fimdamental rights. But we are not 
in those regions in this case. 

32. ' Natural Justice, like modern phy- 
dcs,' Is expanding rapidly and bectm^big 
even metaphysl^ as an Inevitable 
sequel to the Insistence of rivilised man 
on civilised processes for affecting a dti- 
zen’s civil rights, i. e.. on just means to 
readi jxist ends. But let us be clear that 
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the obUr^tions of the Pihxdpal and the 
Allege CouncQ fn dealing with a delin- 

a uent student cannot be equated with 
]Ose of Courts and tribunals with detail- 
ed procedural prescriptions. Not because 
it Is an admiristrative, as distfr\guished 
from e quasi-Judidal. act— a false 

dilemma introduced into the law relating 
to natural justice, for It is largely the 
serious Impact on dvO rights like life, 
liberty. livelihood and reputation 

that Impresses upon the exerdse of that 
power the duty to act judicially. The 
judicial element is to be inferred from 
the nature of the power Le, "that 
powers so far-reaching, affecting as they 
do Indlvidu^ as well as property, arc 
powers to be exercised judidally, • and 
not mInlsterfaIIy...M....” Courts are more 
often faced with problems in applied 
natural justice. II I may say so, rather 
than with the classaflcatlon of the power 
®s judicial, ministerial and what not, 
The Supreme Court has clarified thfa 
feature recently In the decision reported 
in 1668-2 SCB 185 - (AIB 1B63 SC 850). 
thus: 

'The extent and application ol the 
doctrine of natural Justice cannot be Im- 
prisoned within the strait-jacket of 
rigid formula. The application of the 
doctrine depends upon the nature of the 
jurisdiction conferred on the administra- 
tive authorities, upon the character of 
the rights ot the persons affected, the 
scheme end policy of the statute ana 
other relevant circumstances disclosed in 
the particular case”. 

It behoves the Courts to avoid 
extremes of maldng natural justice a ubi- 
quitous bogie of the Administration and 
the nostrum In the hands of every 
olflicted litigant on the one hand and of 
emasculating its potency and applicabili- 
ty by verbal devices like administrative 
act. ministerial duty, privilege foot 
right), disciplined forces, domestic tribu- 
nals etc., on the other. Natural justice 
•’unbound” Is as bad as its being kept 
out oi bounds. The warning sounded by 
the Supreme Court In Bharat Barrel ano 
Drum Mf g. Co. v. L. K. Bose. AIR 195? 
SC 361 at p, 365 is apposite In the con- 
text of the present case. Shelat J- 
spealdng for the Court, made the follow- 
ing observations: 

*Tt is now well settled tiiat wWIe cotiri- 
dering the question of breadi of the pr»n- 
dples of natural justice the Court 
not proceed as if there are any inflexible 
rules of natural justice of luiiversal appli- 
cation. The Court, therefore, has to co^ 
Sider In each case whether In the hgnt 
of the facts and drcinnstaaces of th^ 
ease, the nature ol the i^es Involved 
in the enquiry, the nattire of the ord^ 
passed and the Interests affected thereby; 
a lair and geasoiiable opportunity ot 


1970 P. M. Kurien v. P. S. RaKhavan (Krishna Iyer J.J [Prs. 32-33] Ker. 153 


bong heard fumMied to the person 
affected. 

-"Rules of natural justice vary with the 
yarsdng constitutions of statutory bodies 
and the rules prescribed by the legisla- 
ture under which they have to act, and 
the question whether in a particular case 
they have been contravened must be 
judged not by any preconceived notion of 
what ^ey may be but in the Kght of the 
provisions of the relevant Act”. 

To adapt a famous passage of Sir Ivor 
Jennings, the intangible values of civilis- 
ed procedure cannot easily be forced into 
a formal concept dignified by such a name 
as natirral justice. Evershed M. R. right- 
ly observed .if I may say so with great 
deference, in Abbott v. Sullivan, 1952-1 
KB 189 at p. 195; 

"The principles of natmal justice are 
easy to proclaim but their precise extent 
is far less easy to define.” 

In short, we must remember that while 
the College Council has a duty to act 
judicially, it is composed of laymen 
Ignorant of the niceties of legal proce- 
dure, it consists not of the Principal 
alone but of a number of academic digni- 
taries — of the same College, though — and 
the subject of the enquiry is essentially 
an internal matter of discipline; further- 
more, no procedural prescriptions regulat- 
ing its deliberations exist except such as 
they, in their wisdom and sense of ex- 
pediency, may devise. One cannot, at 
the same time, forget that in the present 
case the academic career of a student is 
at stake and the very seriousness of the 
consequence may instinctively insist on 
a scrupulous adherence to the quintes- 
sence of natural justice viz., ^ a full 
opportunity at some stage being given to 
the student to meet the mat^als which 
might eventually be used to his prejudice 
and a fair consideration of the case _ in 
good faith and without a closed mind 
L e., in a judicial spirit. From the days 
when God punished Adam we are told 
that principles of natural justice, in this 
sense, have been applied. But it is not 
the principles but the application there- 
of which create difficulties, because ^ of 
varying factors present in the adjudica- 
tory situation in the complex condition 
of modem society. We are confronted 
in the present case, with one such 
instance. The basic fallacy in the appd- 
lant's argument lies in forgeWng me 
theory of relativity when dealing with 
different types of tribunals and situations. 
Expressed in the words of Lord Wright 
in General Coimcil of Medical Education 
v. Spackman, 1943 AC 627: 

"Perhaps, it is not desirable to force if 
Into any Procrustean bed”. 

When Courts have declined to Interfere 
with domestic tribunals or with profes- 
rional and academic bodies — do not 


refer here to the effect of contract on the 
exclusion of natural .justice — what 
mattered has not been so much the in- 
t'^o^bility of these areas to forensic 
iwobing as the judicial appreciation of 
the needs and circumstances, particular 
patterns, and situations in each case. 
Judges, like Caeseris wife, should be 
above suspicion, as Lord Justice Bowen 
beautifully expressed but, quari-Judges 
enjoy, out of practical necessity, a certain 
measure of latitude. I agree with coun- 
sel _ for the appellant that all this 
flexibility in application must be subject 
fo the anxiety of the Court to ensure 
administrative fair play. I confess that 
an_ element of uncertainty is injected into 
this unstandardised branch of the law 
and that is why the maze of case-law, 
.^glo-American and Indian, on natural 
justice and fair hearing, their ramifica- 
tions and exceptions, is so puzzling some- 
times that the only comfort lies in the 
thought that such a dynamic concept 
vitally bearing on human rights, and so 
sensitively regarded in the legal world, 
will naturally generate forensic ferment 
and diversity of judicial thought charac- 
teristic of progressive societies. All the 
same I pensivdy agree with Mr. Justice 
B. B. Mukherjea that: 

"Disciplinary tribunals, on whose find- 
ings the whole life’s career of a public 
servant depends, should not in fairness 
be allowed to remain in this state- of 
primitive procedure, and distressing ob- 
scurity, which are not calculated to 
offer and foster that sense of security in 
the service which is fundamental in an.v 
ordered society”. (Nripendra Nath 
Bagchi V. Chief Secretary, Government 
of West Bengal. AIR 1961 Cal 1 (SB).) 

From aU this, it follows that the true solu- 
tion must be sought in legislative pres- 
criptions of the minimum standards of 
fair procedure to be followed by admini- 
strative tribunals and not in judicial 
exerdse smitten by conscience and attun- 
ed to the exigencies of the case; With 
all the many exceptions wrought into the 
rule regarding bias one may. in unhappy 
indefiniteness, state that natural justice 
is "the natural sense of what is right and 
wrong”. 

33. As a principle, nothing Is more 
eloquent — as was spectacularly demons- 
trated in Dimes’ case. Dimes v. Grand 
Junction Canal, (1852) 3 HLC 759 — ^than 
that "if a member of such (judicial) a 
body, is subject to a bias, whether finan- 
cial or other, in favour of or against 
either party to the dispute or is in such 
a position that a bias must be assumed, 
he ought not to take part in the decision 
or even to sit upon the tribunal”. But 
Lord Halsbury L. C. relieving licensing 
justices from the taboo of being objec- 
tors and judges at the same time, stated 
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in Boulter v. Kent Justices, (1897 AC 
556) "I do not think they are a Court at 

ell ” Again, Collins M. R. said in 

R V. Howard. (1902-2 KB 363) "the key 
to the position appears to be that Justices 
in dealing with licences ore not a Judl- 

dal body The standard to be 

applied in considering the question of 
bias must be one which admits the right 
ol the justices to be at one and the same 

time objectors and judges •” In R. 

V. Nailsworlh Licensing Justices; Ex 
parte. Bird, 1953-1 WLR 1046, It was 
held that "Although it la undesirable for 
a justice who has signed a petition in 
favour of a matter to sit as a member of 
the committee adjudicating thereon. It 
had not been established in that case that 
there was any such bias on the part of 
the justice concerned as would render 
her unfit to sit". (Marshall on Natural 
Justice, page 49). The holding in Lennox 
Arthur Patrick O’Reilly v. CvrU Cuth- 
bert Gittens, AIR1949PC313, Is in similar 
strain: 

"The Jurisdiction of the Courts In 
regard to tribunals of a domestic nature 
has been discussed in many cases but 
their Lordships think that the observa- 
tions which apply most directly to the 

E esent case are those contained In the 
dgment of Maugham J. as he then was. 
the case of Maclean v. Workers* 

Union. 1929-1 Ch 602 'It Is not 

bound by the rules of evidence; it Is in- 
deed probably Ignorant of them. It may 
act, and it sometimes must act. on mere 
hearsay, and in many cases the members 
present or some ol them (like an English 
jury in ancient days) are themselves both 
the witnesses and the judges’ — 
T^eir Lordships now turn to the ques- 
tion of bias Tt Is imreasonable to 

expect that the standard of impartiality 
and detachment in a domestic tribunal’s 
members should be as impeccable as in 
Court’s ol Law, and therefore. 1 consider 
that the oft repeated maxim that Justice 
must not only be done but appear to be 
done, should not be applied too rigorous- 
ly in the case of domestic tribunals 

1 think the test should be whether the 
presence of prejudiced persons inlect 
such an element of bias Into the tribu- 
nal as to give rise to a reasonable suspi- 
cion that the trial was not a fair one*..." 
Again. Courts have made mention of the 
fact that when one out of many is biased 
the decision of the collective body is not 
necessarily voided (T. P. Daver v. Lodge 
Victoria, AIR 1963 SC 1144. Chari v. 
Secunderabad Cantonment Board, AIR 
1901 Andh Pra 37. Civil Appeal No. 1579 
of 1966 and DeSmith page 161). In the 
ease dealing with nationalisation of 
motor transport, the Supreme Court hM 
observed: 

•Tt is also true that the Government 


on whom the duty to dedde the dispute 
rests, is substantially a party to the dls* 
pute, but If the Government or the auth- 
ority to whom the power Is delegated 
acts Judicially approval or modifi- 

cation is not open to challenge on a 

E resumption of bias. The Minister 
: acting in his oflldal capadty and 
unless there Is reliable evidence to show 
that he is biased his dedsion will not be 
liable to be called In question". 
Narayanappa v. State • of Mysore. AIR 
1960 SC 1073. 

The Principal, who Is chairman of the 
College CoundL Is In no worse position 
than the Chief Minister in the Govern- 
mental set-up. from this angle. Before 
jiarting with this aspect I must say that 
while dealing with domestic tribunals, we 
cannot over-rate its importance as Is 
evident from the excerpt from the judg- 
ment of Lord Harman J. In 1938-2 All 
ER 579, extracted approvingly In the 
judgment of Hegde J. (1968) 2 SCWR 
117atp 125«(AIR 1969 SC 198at p. 202]L 
•'What then, are the requirements of 
natural justice In a case of this kind? 
First I think that the person accused of 
should know the nature of the accussticn 
made; secondly that he should be gives 
an opportunity to state his case; aod 
thirdly, of course, that the tribunal 
should oct in good faith. I do not tbioK 
that there really Is anything more”. 

So, In the scheme of things 'Interest’ as 
an objectionable factor la secondary ' lo 
importance In the case of quast-Judldai 
tribunals — a consequence of the rule o’ 
necessity. Thai Is why in cases under 
the Industrial Disputes Act and Shops 
and Establishments Act, for instance.a 
person who has an Interest In the subjed 
matter holds the enquiry or takes the 
decision and yet the order Is upheld, u 
otherwise passed In good faith. The 
attention of bias when a plurality of per- 
sons constitutes a tribunal and only a le^ 
out of them are tainted bv bias has also 
been taken note ol In some decided easel 
already adverted to by me. 

31. Pecuniary Interest provokes Pecu- 
liar sensltivilv in the Court, as Dimes 
case. 1852-3 HLC 759 has shown, al- 
though I am not too sure wheteher Its 
rigour should apply in the same degree to 
quasl-fudidal tribunals and admin^tra- 
tive bodies and domestic enquiries. How 
ever, that question does not arise bere 
and we need only consider personal and 
olflcial bias. TTie ruling already refenw 
to i-e.. AIR 1960 SC 1073. shows that 
’offidad’ bias cannot avail the petitioner 
"unless there is reliable evidence to show 
that he (the prindpaU is biased". Merc 
likelihood of bias stemming out of offidall 
association with the cause is insuffidentj 
There Is no reliable evidence of actuaij 
substantial offidal bias entertained byj 
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She Prlndpal, although it would have 
been desirable for him to have detached 
himself from the council deliberations. 
As for personal bias, much has been 
alleged and urged against the Principal 
and duly denied by him. The learned 
single Judge has rejected this ground 
and there is nothing on record so strong 
^ to induce dissent on my part It 
inight not be out of place, in this con- 
text. to say that Lord Hewart’s classic 
dictum on the subject in Eex v. Sussex 
Justices: Ex parte McCarthy, 1924-1 KB 
256 to the effect that 

"Nothing is to be done which created 
even a suspicion that there has been an 
&nproper interference with the course of 
Sustice” 

stands eroded by later pronouncements! 
for instance, Slade J. observed in Reg v. 
Camborne Justices: Ex parte, Pearce, 
11955-1 QB 41, after surveying the autho- 
rities on the subject in the following 
words: 

"In the judgment of this Court the 
right test is that prescribed by Blackburn 
J. in Reg. v. Rand, 1866-1 QB 230, 
namely, lhat to disaualify a person from 
acting in a judicial or quasi-judicial 
capacity upon the ground of interest 
(other than pectmiary or proprietary) in 
the subject-matter of the proceeding, a 
real likelihood of bias must be shown”. 
There has' been some debate on this siib- 
•Ject.in a recent ruling; reported in Metro- 
■politan Properties Co. (F, G. C.), Ltd. . v. 
Lannon, 1968-1 WLR 815. Of course, 
actual bias, if it is proved, is fatal, but 
short of that, what is the quantum of 
interest that vriU disqualify a quasi-judi- 
rial body is best expressed in a passage 
in the judgment of Widgery J. in the 
ruling referred to. 

"As Sir Derek put it in a vivid phra^,' 
the question here is whether the Chair- 
man’s interest in Regency Lodge and all 
that goes with it would be such as _ to 
put him in a position of^ instinctive 
opposition to the landlords in the pre- 
sent case”. 

The "real lilcelihood' test or the "instinc- 
tive opposition” approach is the true one, 
in my view, and any insignificant and 
remote interest will be insufficient to in- 
validate. Judged by this token. Ext. P3 
is not vulnerable because I do not thmk 
"a reasonable person would think it like- 
ly Tn all the circumstances’ that there 
was bias. (See Reg. v. London Rent 
Assessment Penal Committee, Ex parte 
Metropolitan Properties, Co. (F. G. C.) 
Ltd- (Lord Denmng kl R.. Danckwerts 
and Edmund Davies L. JJ,) 

35. Waiver, as an answer to violation 
of natural justice, was pressed by the 
learned Government Pleader. Accord- 
ing to tiiTTi. the appellant had agreed 


before^ Govindan Nair J. to the College 
Council (its composition being Icnown to 
bim from the earlier affidavits of the 
Principal) taldng the decision on the 
report of the Inquiring Officer; so that he 
must be taken to have consented to the 
Council proceeding to judgment on the 
report; and aU breaches of natural justice 
implied in this procedure must be deem- 
ed to have been waived. I have already 
held that negation of natural justice 
does not sound in denial of fxmdamental 
rights but it does sound in jurisdiction, 
according to many rulings of the House 
of Lords and the Supreme Court. And 
consent can neither create jurisdiction 
nor cure defects, jurisdictional. Yet, the 
authorities have upheld the application 
of waiver. Dr. Amnon Rubinstein in 
Jurisdiction and Illegality has brought 
out this incongruity thus; 

"But, from the start, some difficulties 
^ose: If bias and disqualification go to 
jurisdiction these defects cannot be con- 
sented to or waived. Faced with the 
consequences of this rule, the Courts re- 
coiled from the proposition that even the 
party who tacitly waived the objection 
available to him, and even the party 
’benefiting’ by the interest or bias, could 
raise the nullity of the proceedings: 'it 
would be unreasonable that (the parties) 
should lie by and await the result of the 
proceedings, and raise no difficulty until 
after they have seen the decision, and 
can determine whether or not it is satis- 
factory to themselves’ (Corrigal v. 
London and Blackwall Ry. Co.. (1843) 5 
Llan and G 219 at p. 247). 'If there be 
anything like consent’, said Denman C. J. 
'It would be monstrous to say that the 
presence of the magistrate vitiated the 
proceedings’ (R. v. Cheltenham Commis- 
sioners, (1841) 1 QB 467 at p. 475). But 
if waiver or consent could cure the 
defects, how could these be considered as 
going to jurisdiction ?” 

It would be both xmnatural and unjust to 
convert natural justice into a shackle 
which cannot be shaken off even by a 
party for whose benefit it is invoked/ 
If such be the law. many persons will be 
subjected to great delay, expense and 
intolerable inconvenience if they must 
suffer, willy-nilly, the inexorable pro-j 
cesses of natural justice. (Vide Marshail.i 
Natural Justice page 191). 


36. It is interesting to notice that tlie 
House of Lords in Dimes’ case, 1052-3 
HLC 759. ruled. that violation of natural 
justice made the order voidable, not void, 
but Ridge v. Baldwin. 1963-2 WTjR 935 
found the same august Court hold lhat a 
iecfeion given without regard to the 

arindplcs of natural justice is void ” 

die real reason — or partly the reason — 
hr these divergencies in the decisions, is 
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perhaps, what Ix)rd Reid hinted at in 
1963-2 WLR 935. "We do^ not have a 
developed system of administrative law 
—perhaps becaxise until fairly recenUy 
we did not need it So It is not surpris- 
ing that in dealing with new types of 
cases the Oivsrts have had to grope for 

solutions Marshall in his Natural 

Justice (page 51) quotes Cockbum L. J., 
as upholding express and Implied waiver 
as v^d pleas: 

” although Colonel Smyth may 

have been intereried so os to incapacitate 
him from acting, yet as the parties were 
aware of the objection and waived It, he 
had jurisdiction to make the order". 

All that I can say Is that the House of 
Lords in Dimes’ case: 1852-3 HLC 759, 
and the Supreme Court in Dr. Prem 
Chand’s case, and the Lodge Victoria 
case. (AIR 1957 SC 425 and AIR 19C3 SC 
1144), to mention a few, have laid down 
the law that waiver and consent operate 
in this field also, although it is not clear 
how If the order Is void (Cl Ridge v. 
Baldwin, 1963-2 WLR 935 already dted 
and Mohammed Nooh, AIR 1958 SC 86) 
and the interested member is disquaUfl* 
ed (AIR 1965 SC 1303 para 9) consent 
can breathe life into It If waiver Is per- 
missible, and it Is (at least if the species 
of violation relates to bias), the appellant 
by agreeing to Rri. PI has waived his 
objections on the ground of bias to the 
further conrideratlon by the College 
CoundL 

37. Based on the ruling reported In 
AIR 1959 SC 308 the learned advocate 
for the appellant has vehemently urged 
that the basic principle that "he who 
hears must decide’ has been breached 
and Invalidity of the order is the result. 
The Inquiring Officer alone heard the 
student and ^e Coimcil considered the 
report without inviting him to offer his 
explanation. I am constrained to observe 
that it would have been more correct to 
ask the student to show cause at the final 
coundl consideration stage But illegali- 
ty does not follow on the fMlure to take 
this step, if the holding In Moideenkutty 
V. State of Kerala, 1961 Ker LT 134 = 
(AIR 1961 Ker 301), were correct, 
Ansarl C. J.. speaking for the Court, 
stated the law thus: 

"We come to the third ground of the 
decision not being really of the dedding 
authority Inasmuch as the order rests 
on the office report. One of us have in 
Raghava Menon V. Inspector General of 
Police. Kerala, A. S. No. 220/60. dedd^ 
on Oct 13. 1960, 1961 Ker LT 35 — (AIR 
1961 Ker 299), held that the rule of 
'authority, who hears, must decide' does 
not pr^ude administrative tribunals 
from reasonably delegating some of tbdr 
functions. What is required of such 
authorities is that they must consdentl- 


ously apply their mind to the records of 
the case and reach their own condusions 
on the material so placed. Judged from 
the aforesaid standaid. we feel the rejec- 
tion orders In the case, either of the ori- 
ginal authority or of the appellate autho- 
rity. are not so tainted. The appellate 
authority has called for the Collector’s 
explanation, a note has been put on it 
and a conclusion been reached on toe 
materials placed before the authority. 
In these circumstances, the appellate 
order cannot be said to be one not con- 
scientiously reached on the record be- 
fore it; nor can the original order be 
said to be otherwise. This ground also 
therefore fails". 

The recent decision of the Supreme 
Court in 1968-2 SCWR 117 « (AIR 1969 
SC 198) silences the appellant’s submis- 
rion regarding furnishing of the enquiry 
report and a second opportunity to be 
heaM. But, If under guise of a report, 
new material is used agaln^ the student 
he should be given a chance to challenge 
and correct or contradict it. - Such im- 
proper assistance has not been derivM 
by the College Council from the report 
which, according to the petitioner is to 
his favour, but which, on a plain read- 
ing. virtually accepts the evidence of toe 
*prosccutlon’ witnesses, winding up duW- 
ously in h^f-hearted favour of the peti- 
tioner. Even as early as the case report- 
ed in Pradyatkumar Bose v. Honourable 
Chief Justice of Calcutta High Court, 
AIR 1956 SC 285 delegation of the pow« 
to collect the evidence and make a repw 
has been upheld by the Supreme Court: 

"It is well recognised that a statutory 
functionary exercising such a power can- 
not be said to have delegated his fujp' 
tions merely by deputing a reroonslble 
and competent official to enquire and 

report What cannot be delegated 

except where the law specificallv so pro- 
vides— is the ultimate responsibility foE 
the exercise of such power". 


The need for a two-tier hearing fa 8 
creature of Artide 311 of the Constitu-. 
tion and not necessarily of natural 
Justice.. 1968-2 SCWR 117 “ (AIR 1969| 
SC 198). 


38. The law fa Indulgent to domestli 
tribunals, depending on a variety or 
factors. Domestic tribunals are associa- 
tions or bodies, voluntary and contrac- 
tual like clubs, or statutory, like the Bar 
Coundl or Medical Coun^ but essen- 
^lly, they exercise jurisdiction oyer 
members and others within the organisa- 
tion or institution or profession i.e, ov« . 
Inriders as against outsiders. Such limit- 
ed. internal jurisdiction is not interfer- 
^ with by Courts except upon substan- 
tial \dolation of fair procedure, assumii^ 
that naturd Ju^ce has not been exclud- 
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ed by contract or other law. More so is 
the case when academic and profes* 
rional bodies are involved. The observa- 
tions _of Gajendragadkar, J. (as he then 
was) in Board of High School and Inter- 
mediate Education U. P. v. Bagleswar 
Prasad. 1963 (3) SCR 767 at p. 775 =■ 
(AIR 1966 SC 875 at p. 878) are pertin- 
ent in this connection: 

"In dealing with petitions of this type, 
it is necessary to bear in mind that edu- 
cational institutions like the Universi- 

iies set up Enquiry Committees to 

deal with the problem posed by the 
adoption of unfair means by candidates, 
and normally it is within the jurisdic- 
tion of such domestic tribunals to decide 
aU relevant questions in the light of the 
evidence adduced before them. In the 
matter of the adoption of unfair means, 
direct evidence may sometimes be avail- 
able, but cases may arise where direct 
evidence is not available and the question 
will have to be considered in the light of 
probabilities and circumstantial evidence. 
This problem which educational institu- 
tions have to face from time to time is 
a serious problem and unless there is 
■justification to do so, Courts should be 
slow to interfere with the decisions of 
domestic Tribunals appointed by educa- 
tional bodies like the Universities 

The enquiry has been fair and the res- 
pondent has had an opportunity of mak- 
ing his defence. That being so, we think 
the H3gh Court was not justified in inter- 
fering with the order passed against the 
respondent”. 


1471, puts new life into this demand. 
Lord Denning M. R. in the above case, 
which relates to the expulsion of a 
trainer from the_ Racing Association, set 
out the proposition in the following 
words: 

Now the point arises: Has the trainer 
a right to be legally represented ? ...... 

On such an inquiry. I tliink that he is en- 
titled not only to appear by himself but 
also to appoint an agent to act for him ... 
Once it is seen that a man has a right 
to appear by an agent, then I see no 
reason why that agent should not be a 
lawyer. ^ It is not every man who has 
the ability to defend himself on his own. 
He cannot bring out the points in his 
own favour or the weaknesses in the 
other sida He may be tongued-tied or 
nervous, confused or wanting in intellig- 
enca He cannot examine or cross-exa- 
mine witnesses. We see it every day. A 
magistrate says to a man: 'You can 
ask any questions you hke’; whereupon 
the man immediately starts to make a 
speech. If justice is to be dona he ought 
to have the help of someone to speak 
for him. And who better than a lawyer 
who has been trained for the task? I 
should have thought, therefora that 
when a man’s reputation or livelihood is 
at staka he not only has a right to speak 
by his own mouth. He also has a right 
to speak by counsel or solicitor”. 
Maugham J. had once expressed a dif- 
ferent view in 1929-1 Ch 602. Lord 
Denning, when his attention was drawn 
to this view, stated: 


While scrupulous adherence fo the rules 
of procedure and the principles of 
natural justica in the sense of acting in 
good faith after giving a _reasonable 
opportunity to be heard, is insisted 
upon. Courts Tear to tread’ and decline 
'to rush in’ to quash decisions of respon- 
sible academic bodies. This does not 
mean a licence for doing injustice being 
judicially accorded to such bodies but a 
fair expectation that they will not 
deviate ordinarily from the path of fair- 
play. If they palpably do. the writ must 
go. The ultimate test is the response of 
the judiaal conscience to the doings of 
these bodies, in the given case, remem- 
bering the incurable wound_ on the 
career and the indelible stain on the 
character of the student that may follow 
upon an unjust accusation and verdict. 


30. Although Mr. Paikaday only made 
a feeble reference to the right to coimsri 
before an administrative tribunal and 
the earlier rulings of our Courts do not 
generally concede such_ a right except in 
cases which are complicated^ and involve 
elaborate evidence and difficult legal 
propositions, the recent decision of the 
Court of Appeal in Pett v. Grey Hound 
Racing Association Ltd., 1968 (2) WTfR 


"All I would say Is that much water 
has passed under the bridges since 1929, 
The dictum may be correct when confin- 
ed to tribunals dealing with minor 
matters where the rules may properly 
exclude legal representation. (In re, 
Macqueen and the Nottingham Caledon- 
ian Society, 1861-9 CBNS 793 — seems to 
have been such a case.) but the 
dictum does not apply to tribunals deal- 
ing with matters which affect a man’s 
reputation or livelihood or any matters 
of serious import. Natural justice then 
requires that he can be defended, if he 
wishes, by counsel or solicitor.” 

How far in our country "fair hearing” 
involves this right is at least debatable 
and is certainly not to be taken for 
granted, in view of the Supreme Court’s 
observations in .AIR 1960 SC 914. 1961-2 
Lab LJ 417 (SC). AIR 1967 SC 361 and 
many other decisions of various other 
High Courts striking a contrary note. 
The appellant’s alleged grievance trace- 
able to right to counsel being declined, 
is. to say the least, chimerical in this 
case and I see no force in it at alL 

40. Quoting a passage from the ruling 
reported in AIR 1959 SC 1233 at p. 1252 
which runs: 
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"On no account whatever should the 
tribunal base Its findings on suspidons, 
conjectures or sunnises nor should It 

act on no evidence at all and If It 

does anything of the sort, its findings 
even though on questions of fact will be 
liable to be set aside by this Court*’. 
(This is a ruling under Section 66 (11 of 
the Income-tax Act, 1922). 

Shri Paibadey pressed before us that 
li there is no evidence at aU to support 
the finding of the authority, there is no 
doubt about its invalidity. But if there 
Ss no reliable e^ddence. in the ^ew of 
the High Court, the v?rit will not issue. 
Absence of evidence Is for the Judge 
under Article 226 ^t the adequacy of 
it Is for the tribunaL Evidence, unless 
there be specific statutory provision, does 
not mean, in this contesrt, only what is 
admissible and proved under the Indian 
Evidence Act; it embraces everything 
that appeals to commonsense as having 
probative force, untrammelled by techni- 
cal rules. Lord Denning M B. in a 
recent decision T. A- Miller Ltd. v. 
Minister of Housing and Local Govern- 
ment, 1968*1 WLB 995, has this to say on 
the subject 

"A tribunal of this kind Is master of 
Its own procedure, provided that the 
rules of natural justice are applied. Most 
of the evidence here was on oath, but 
that is no reason why hearsay should 
not be admitted where it can fairly be 
regarded as reliable; Tribunals are en- 
titled to act on any material which is 
logically probative, even though it is not 
e^ddcnce in a Court of law: See Beg v. 
Deputy Industrial Injuries Commissioner, 
Ex parte Moore. 1965-1 QB 456. During 
this very week in Parliament we have 
had the second reading of the Civil Evi- 
dence Bill. It abolishes the rule against 
hearsay, even In the ordinary Courts of 
the land. It allows first-hand hearsay to 
be admitted in civil proceedings, subject 
to safeguards. Hearsay U cUaslv 
Bible before a tribunal. No doubt to 
adnutting it, the tribunal must observe 
the rules of natural justice, but this does 
not mean that it must be tested by cross- 
examtoation. It only means that the 
tribunal must give the other side a fair 
opportimity of commenting on It and of 
contradicting It: See Board of loca- 
tion V. Rice, 1911 AC 179 at p. 182: 
11965-1 QB 456. The Inspector here did 
that Mr. FogwUl’s letter of November. 
39. 1964, was put to the witnesses and 
they contradicted IL No application was 
made for an adjournment to deal fur- 
ther with it In these drcumstancea 1 do 
not see there was anything contrary to 
natural justice to admitting It”. 

In the instant case, there is some evi- 
dence, dreumstantiaL In support of the 
condoslan end I am unable to interpose 


judgment on this evidence since Its 
quality and quantum are within the ex- 
dusive domain of the College Council 
except where it acts Irrationally, perver- 
sdy or mala fide (epithets with which' 
the appellant has liberally peppered his 
submissions unavaiUngly, as we see It) 
41. Shri Paikadey, learned counsel 
for the appellant, invoked the passage In 
Calcutta Dock Labour Board v. jaffar 
Imam. AIR 1966 SC 282 thaU 
"Any attempt to short-circuit the pro- 
cedure based on considerations of natural 
justice, must, we think, be discouraged 
if the rule of law has to prevail, and in 
dealing with the question, of the liberty 
and livelihood of a dtizen. considerations 
of expediency which are not permitted 
by law can have no relevance whatever”. 
Obviously. I agree heartily with this 
high mandate but enough has been said 
as. to why we are not interfering with 
the College Council’s decision, A hard 
case. I agree; but I cannot assent, for 
that reason, to bad law. 

Appeal dismissed. 
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Py. Accountant General (Admn) Office 
of the Accountant General. Kerala Tn* 
vandrum. Petitioner v. State of Kerala 
and others. Respondents. 

Criminal Revn, Petns. Nos. 201 to 206. 
210. 213. 217. 229. 230. 237. 240. 249. 252 
and 284 of 1969. D/- 6-8-1GG9. 


(A) Crimlaal p. C. (1808), S. 434 -- 
Withdrawal of prosecution — Powermnst 
be exercised by Public Prosecutor in the 
light of his own judgment and not at dic- 
tation same ath« anthariW. hawevee 
high — Grounds for withdrawal, stat- 
ed Consent of Court, when can^^ 
given, indicated — Prosecution again*^ 
gtritcTs for offences under Essential Ser- 
vices Maintenance Ordinance, 1968 — Aj>- 
plicatioo bv public prosecutor for con- 
sent to withdraw eases — Slate Govern- 
ment’s order mentioned as one of grounds 
— State Government’s order disclosing no 
legitimate ground — Consent refused 
Object of Ordinance pointed out. 

. The power to withdraw under S. 4^ 
of Criminal P, C. Is conferred on the Pi^^ 
lie prosecutor and on no one else;, an4 
although this Is an executive power. It “ 
a power which he must exerdse In the 
light of his own ludgment and not at the 
dictation of some ot her authority, how- 
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ever high. The power of withdrawal con- 
ferred on the Public Prosecutor is not an 
absolute power. He can withdraw from 
the prosecution only with the consent of 
the Court and this curb is placed on his 
power in order to ensure that the power 
is not abused. In other words, it is not 
exercised for improper reasons or to 
serve improper ends. AIR 1957 SC 389, 
Foil. (Paras 2, 3) 

It is difficult to formulate a general 
principle for determining the groimds on 
which a Public Prosecutor may legitimate- 
ly seek withdrawal, or looked at from 
another angle, the grounds on which the 
Court can properly grant or withhold its 
consent. The only general test can be 
that consent should be withheld if the 
withdrawal would tend to further the 
mischief the law seeks to prevent and 
that it should be granted if it is likely 
to have the opposite effect, is too gene- 
ral to be of much use in practice. The 
Court gives its consent in the exercise of 
its judicial discretion and before grant- 
ing consent, it must be satisfied that the 
grounds stated for the withdrawal are 
proper grounds, grounds which, if true, 
would make the withdrawal a further- 
ance of. rather than an hindrance to, the 
object of the law. Further, that there 
is material to substantiate the grounds 
alleged though not necessarily material 
gathered by the judicial method. One of 
the well-established grounds on which a 
withdrawal can properly be based is that 
there is no evidence in the case which 
would warrant a conviction. In such a 
case it would certainly not further the 
object of the law to harass the accused 
and waste tlie time of the court, the wit- 
ness, the prosecution and the defence by 
going on with the case. 

(Paras 9, 10) 

Where in prosecutions against the 
strikers for offences under Ss. _ 4 and 5 
of the Essential Services Maintenance 
Ordinance, 1968 and other laws, such as 
Penal Code and Telegraph Act, the Public 
Prosecutor in his applications for neces- 
sary consent for withdrawal of cases 
mentioned as a groimd for withdrawal the 
order of the State Government which 
recited as; 

"consistent with the policy of Goveim 
ment in relation to mass agitation and 
strike, it has been decided to withdraw 
with the leave of the court the cases 
registered in connection vuth the Cen- 
tral Government Employees strike on the 
19th September, 1968 except those in- 
volving serious personal violence or des- 
truction of property. It is ordered ac- 
cordingly”. 

Held, that the order of the State Go^ 
emment disclosed no legitimate ground 
ior the withdrawal of cases and hence 
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consent shoiild not be granted. The policy 
set out therein being a policy opposed to 
the law could not be taken into considera- 
tion. The order indicated scant respect 
mr the law and was in disregard of the 
duty and the responsibility of the State 
Government to enforce the law. The 
public prosecutors in those cases were 
not independent members of the legal 
profession but full time Government ser- 
vants working under the immediate con- 
trol and direction of the District Collec- 
tors. themselves subordinates of the Gov- 
ernment. In the circumstances, eveiy 
one of the Public Prosecutors must have 
felt himself bound by the order to with- 
draw from the prosecution irrespective 
of his own views in the matter, the only 
matter left for his decision being whether 
the case involved serious personal vio- 
lence or destruction of property, what- 
ever might be meant by the qualification, 
'serious*. (Paras 5. 8. 17) 

The State Government had not appre- 
ciated that there could be no question of 
executive policy in a region covered by 
pie law. The only valid policy, if policy 
it could be called and therefore the only 
relevant policy, was the policy of the 
law. The law must be enforced what- 
ever be the views the executive might 
entertain. The policy, such as it was dis- 
closed by the State Government’s order 
was clearly opposed to the law. The 
law, narhely. the Essential Services Main- 
tenance Ordinance. 1968. made certain 
acts, whether they did or did not involve 
personal violence or destruction of pro- 
perty. punishable. Its very purpose was 
to prevent strikes in essential services by 
prohibiting them on threat of penalty. 

(Para 6) 

That a strike is the result of mass 
agitation is obviously an aggravating 
rather than an extenuating factor, for, in 
such a case, the greater would be the 
harm which the law seeks to prevent. 
Mass agitation is not a cover for aU sins? 
on the contrary, it often makes the sin 
more harmful; and to say that it is the 
policy of the Government in relation to 
mass agitation and strikes that, for no 
other reason than that the offences were 
committed in the course of a mass agita- 
tion or a strike, offenders against the 
law should not be proceeded against and 
that is what the withdrawal of the cases 
against them amounts to except in cases 
invohdng serious personal violence or 
destruction of property, is nothing but a 
defiance of the law. (Para 6) 

(B) Criminal P. C, (1898), S. 439 — 
Essential Serv-iccs Maintenance Ordinance 
(19G8), Ss. 4, 5 — Complaints, against 
strikers for offences under Ss. 4. 3, hy 
persons ns officers of Central Govern- 
ment and not to vindicate any personal 
grievance — Prosecution hy poDcc — Con- 
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16Q Ket. tPr. ll Dy. Acctt. General v, 
sent to withdraw cases granted to Puhlie 
Frosccntors in spite of opposition by eom> 
plainants — Bcvision application by com* 
plalnants. held maintainable — In a mat- 
ter of public importance. High Court can 
exercise its powers of revision cno motn 
and in such cases locus standi of person 
bringing matter to notice of High Court 
would be of no consequence. 

(Para 12) 

Cases Beferred: Chronological Paras 
a967) AIR 19S7 Bom 109 fV 54)« 

1967 Cri U 440, Anant Baburao 
V. State 2 

(1957) AIR 1957 SC 389 (V 44) - 
1957 Cri LJ 567, State of Bihar 
V. Ram Naresh Pandey 2 

(1945) AIR 1945 PC 156 (V 32) - 
72 Ind App 241, Emperor v. Sib- 
nath Banerji 2 

Cr. R. P. 201 of 1969. P. Raman Menon 
(SpL Prosecutor) for Petitioner. Advocate 
General (lor Ko. 1) and N. Raghava 
Kurup (for Nos. 2 to 22). for Respon- 
dents. CrL R P. No. 202 of 1969. P. 
Raman Menon (Special ^osecutar) for 
PetLtioner, Advocate General, (to No. 1) 
and N. Raghava Kump (for Nos. 2 to 5), 
for Respondents Cr. R P. No. 203 of 1969. 
P. Raman Menon (SpL Prosecutor), for 
Petitioner, Advocate General (for No. 1) 
and N. Raghava Rurup (to Nos. 2 to 10) 
for Respondents. Cr. R P. No. 203 of 1969. 
P. Raman Menon (SpL Prosecutor), for 
Petitioner; Advocate General (to No. 1) 
and N. Raghava Kurup (for Nos. 2 to 5) 
for Respondents. Cr. R P. No. 205 of 
1969, P. Raman ilenon (SpL Prosecn- 
tor), for Petidoner. Advocate General 
(to No. 1) and N. Raghava Kurup (for 
2 to 40). for Respondenta In CrL R P. 
206 of 1969. P. Raman Menon (SpL Pro- 
secutor), for Petitioner: Advocate General 
(for No. 1) and N. Raghava Kurup (for 
Nos. 2 to 12) for Respondents. In Cr. 
R P. No. 210 of 1969. V. K K. Menon. 
LL Bamachandran. C. J. Balkrlshnan end 
C. Sankaran Nair and P. Raman Menon 
(SpL Prosecutors) for Petitioner; T. C N. 
Menon. for Respondent. In CrL R P. 
No. 213 of 1969. C. Satdearan Kair and 
P. Raman Menon (SpL Prosecutors), for 
Petitioner; T. C. N. blenon; M. Bhaskara 
Menon and T. V. Frabhakaran. for Res- 
pondent 4. In CrL R P. No. 217 of 1969. 
C. Sankaran Nalr and P. Raman Menon 
(SpL Prosecutors) for Petitioner. T. C. N. 
Menon for counter Petitioners. In CrL 
R P. No, 229 of 1969. C San- 
karan Nair and P, Raman Menon, for 
Petitioner. T. C. N. Menon. for Cr, Peti- 
ttoners. In Cr. R P. No. 230 of 1969. 
V. K. K. Menon, M. Razoachwdr^ C. J. 
Balakrishnan & C Sankaran Nair and P. 
Raman Menon, (SpL Prosecutor) for Peti- 
tioner; T. C. N. Menon; M. Bhaskata 
Menon and T. 7. Frabhakaran for Rea- 
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pondent No. 2, In Cr. R P. No. 237 of 
1969. C. Sankaran Nair and P. Raman 
Menon (SpL Prosecutor), for PetitloDer. 
T.C,N. Menon. for Cr. Peytloners, In Cr. 
R P. No. 240 of 1969, C, Sankaran Nat 
and P. Raman Menon (SpL Prosecutor), 
for Petitioner; T. C. N. Menon. for Cr. 
Petitioners. InCr.RP.No. 249 of 1969. 
C. Sankaran Nair and P. Raman Menon 
^pl. Prosecutor), for Petitioner. State 
Prosecutor (for No. 1) and T. C. N. Menon 
(for Nos, 2 to 16), for Cr. Petitlonera, 
Cr. R P. No. 252 of 1969. C. Sankaran 
Nair and P. Raman Menon (SpL Proseca- 
tor), for Petitioner. State Prosecutor (for 
No. 1) and T. C N. Menon (for No. 2), 
for Cr. Petitioners. Cr. R P. No. 284 of 
1969. C. Sankaran N^ and P. Raman 
Menon (SpL Prosecutor), for Petitioner. 
State Prosecutor (for No. 1) and T. C. N. 
Menon, (for No. 2), for Cr. Petitioner. 

ORDER: In August 1968. various unions 
of employees of the Central Government 
gave notice of a on^ay strike on the 
19lh Septeml»r to press some demands of 
theirs, a token strike as it Is called, being 
in token or earnest of what they could 
and would do If the demand was not 
met The Central Government It womd 
appear, ^ose to meet the threat rather 
than the demand. On the 13th Septem- 
ber, the Resident promulgated,the Essm* 
tlal Services Maintenance Ordinance. 1968, 
section 3 whereof empowered the Cen- 
tral Government to prohibit strikes fa aw 
essential service as defined in section & 
and sections 4, 5 and 6 whereof provldw 
for penalties for persons participating fa 
any such prohibit^ strike as well as for 
persons instigating and financing sych 
strikes. On the same day the Central 
Government issued an order under sefr 
tion 3 of the Ordinance, in effect prohi- 
biting strikes in any service in conne> 
tion with the affairs of the Union, al- 
though some services, like the postaL 
telegraph or telephone service. 
cpeciiically mentioned. This notwith- 
standing, the threatened strike did take 
place it is daimed that it was a slgi^ 
success in this stage as elsewhere fa the 
country. As a re^t, numerous com- 
plaints (Information. In the language oi 
the Crir^al Proc^ure Code; but we are 
using the words, "complaint” and. 
plainant” fa the popular sense, not fa^® 
sense In which, "complaint” is define fa 
section 4 (h) of the Code) were made fa 
the police tiunughout the State by vari- 
ous officers of tiie Central Govemm^t 
deportments concerned, of offences under 
the Ordinance and imder other laws. 

These were investigated, and, fa due 
course, a large number of charge-sh^ts 
were filed by the police before the 
trates having Jurisdiction against fa| 
strikers for offences under section 4 ors 
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State of U.P., AIR 1964 SC 807, at pp. 816, 
«17; State of M. P. v. D. K. Jadav, 1968 
MP L J 822 at p. 827 = (AIR 1968 SC 
0.186 at p. 1190). In Desika Charyulu’s case, 
AIR 1964 SC 807 (supra), one of the sta- 
tutes considered was the Madras Estates 
•{Abolition and Conversion into Ryotwari) 
Act of 1948. Section 9(1) of the Act em- 
powers the Settlement Officer to "inquire 
.and determine whether any inam village 
in his jurisdiction is an inam estate or 
•not.” Section 9(4) makes provision for an 
.appeal to a tribunal and declares that 
"the decision of the tribunal under this 
£ub-section shall be final and not be 
liable to be questioned in any Court of 
law.” 

In interpreting these provisions it was 
held that the question whether any vil- 
lage was an inam village or not was a 
jurisdictional fact and the decision of the 
Settlement Officer or of the tribunal in 
appeal that a particular inam village was 
an inam estate was liable to be questioned 
in a Civil suit on the ground that the 
willage was wrongly held to be inam vil- 
lage when in fact it was not so. This 
•case clearly demonstrates that an errone- 
•ous decision on a jurisdictional question 
•of fact or law makes the ultimate decision 
without jurisdiction and a nullity and ex- 
•clusionary provisions using the formula 
"the decision shall not be called in ques- 
tion in any Court” are ineffective to 
•prevent the calling in question of such a 
•decision in a Civil suit. Want of jurisdic- 
tion after commencement of inquiry may 
•also arise when fundamental prowsions 
■of the statute are not complied with or 
fundamental principles of judicial pro- 
-cedure are not followed making the order 
-of the tribunal invalid or void: such an 
•order can be questioned in a Civil Court 
■even if there be a provision excluding its 
jurisdiction to question the tribu'-al’s 
■■order: Secretary of State v. Mask and 
-Co.. AIR 1940 PC 105 at p. 110. as ex- 
'plained in Firm I. S. Chetty and Sons v. 
"State of Andhra Pradesh, AIR 1964 SC 
322 at p. 326. If there be a prowsion in 
"the Act requiring the tribunal to take 
'into consideration certain matters before 
■passing its order, such a provision may 
he held to be fundamental. Even use of 
"the words "Have regard to” may at times 
have a compelling or mandatory effect; 
Union of India v.- Kamla Bai. 1968 MP 
XJ 573 at pp. 579. 580= (AIR 1908 SC 
377 at p. 382). Failure by the tribunal to 
"take into consideration the matters speci- 
•fied. which on a construction of the Act 
TT.ust be taken, into consideration. ^ mav 
result in making the order of the tribunal 
in excess of jurisdiction. 

The some result will follov," if the tri- 
hunal takes into consideration matters 
which are foreign or irrelevant to the 
inquiry and its final order is influenced 
by those matters. An instructive case on 
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the question of construction of an ex- 
clusionary provision like Section 39 of 
the Bhopal Act is a recent decision of the 
House of Lords, Anisminic v. Foreign 
Compensation, (1969) 1 All E R 208 
(HL). In this case the question related 
to the construction of Section 4(4) of the 
Foreign Compensation Act, 1950 which 
enacts that "the determination by the 
Commission of any application made to 
them under this Act shall not be called 
in question in any .Court of law.” It was 
held that this exclusionary clause did not 
prevent a challenge on the ground that 
the order of the Commission was a nul- 
lity. Lord Reid in that connection ob- 
served; 

"Undoubtedly such a provision pro- 
tects every determination which is not a 
nullity. But I do not think that it is 
necessary or even reasonable to construe 
the word "determination” as including 
everything which purports to be a deter- 
mination but which is in fact no deter- 
mination at all. And there are no degrees 
of nullity.” 

"It has sometimes been said that it is 
only where a tribunal acts wthout juris- 
diction that its decision is a nullitJ^ But 
in such cases the word "jurisdiction” has 
been used in a very wide sense, and I 
have come to the conclusion that it is 
better not to use the term except in the 
narrow and original sense of the tribunal 
being entitled to enter on the enquiry in 
question. But there are many cases 
where, although the tribunal had juris- 
diction to enter on the enqui3W> it has 
done or failed to do something in the 
course of the enquiry which is of such a 
nature that its decision is a nullity. It 
may have given its decision in bad faith. 
It may have made a decision which it had 
no power to make. It may have failed in 
the course of the enquiry to comply with 
the requirements of natural justice. It 
may in perfect good faith have miscon- 
strued the provisions giving it power to 
act so that it failed to deal ■with the ques- 
tion remitted to it and decided some 
question which was not remitted to it. It 
may have refused to take into account 
something which it was required to take 
into account. Or it may haye based its 
decision on some matter which, under the 
pro-visions setting it up, it had no right 
to take into account. I do not intend this 
list to be exhaustive.” (P. 213). 

. It will be seen that Lord Reid used the 
w'ord "jurisdiction” in its original sense 
limited to the stage of commencement of 
inquin,’- and he separately categorised 
other cases of nullity. Lord Pearce, on 
the other hand, used the word "hirisdic- 
tion” in a wider sense embracing all 
stages of inquiry: all cases of nullitv ac- 
cording to him are_ cases of lack of iiiris- 
diction: to quote his ■words: 
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"Lack of iurisdiction may arise in vari- 
ous ways. There may be an absence of 
those formalities or things which are con- 
ditions precedent to the tribunal having 
any iurisdiction to embark on an enquiry. 
Or the tribunal may at the end make an 
order that it has no jurisdiction to make. 
Or in the intervening stage, while engag- 
ed on a proper enquiry, the tribunal may 
depart from the rules of natural justice; 
or it may ask itself the wrong questions: 
or it may take into account matters which 
it was not directed to take into account. 
Thereby it would step outside its juris- 
diction. It would turn its enquiry into 
something not directed by Parliament and 
fail to make the enquiry which Parlia- 
ment did direct. Any of these things would 
cause its purported decision to be a nul- 
Uty.” (P. 233) 

The legal position arising from the 
above discussion may now be summed up 
as follows: 

(1) An Exclusionary Clause using the 
formula "an order of the tribunal under 
this Act shall not be called in question m 
any Court" is ineffective to prevent the 
calling in question of an order of the 
tribunal it the order is really not an order 
under the Act but a nullity. 

(2) Cases of nullity may arise when 
there Is lack of Iurisdiction at the stage 
of commencement of inquiry e.g.. when 
(a) authority is assumed under an ultra 
vires statute, (b) the tribunal is not pro- 
perly constituted, or is disqualified to act. 
fc) the subject matter or the parties are 
such over which the tribunal has no 
authority to inquire, and (d) there Is 
vvant of essential preliminaries prescribed 
by the law for commencement of the 
inquiry. 

(3) Cases of nullity may also arise dur- 
ing tte course or at the conclusion of the 
Inquiry. ^ These cases are also cases of 
want of jurisdiction if the word "jurisdic- 
tion” is understood in a wide sense. Some 
examples of these cases are: fa) when the 

Yfcff. vntmg’ry d’etenrccrreA n yni s - 
dictional question of fact or law. (b) when 
it has failed to follow the fundamental 
principles of judicial procedure. e.g., has 
passed the order without giving an oppor- 
tunity of hearing to the party affected, 
(c) when it has violated the fundamental 
provisions of the Act e.g., when it fails 
to take into account matters which it is 
required to take into account or when 
it takes into account extraneous and irre- 
levant matters, (d) when it has acted in 
bad faith, and (e) when it grants a relief 
or makes an order which it has no autho- 
rity to grant or make. 

6. Reverting to Section 10 o! the Bho- 
pal Abolition of Jagirs and Land Reforms 
Act. it has to be noticed that the jurisdiic- 
tlon of the Jagir Commissioner to fix any 
maintenance allowance receivable out of 
the Mansab payable to the Jagirdar is in 


V. G. K. Umath (Singh J.) A. I. B. 

respect of — to use the words of the sec- 
tion — "any person who under any law, 
rules or any custom having the force of 
law is entitled to receive a maintenance 
allowance out oi the income of any jagir”. 
These words of the section limit the class, 
of persons who can invoke for their bene- 
fit the authority of the Jagir Commis- 
sioner to fix the maintenance allowance. 
Having regard to the language used iii 
Section 10 and the absence of any provi- 
sion for appeal against the order passed 
under Section 10. as applied to a jagir 
converted into Mansab, the Jagir Com- 
missioner cannot be held to possess power 
of conclusively deciding facts pertaining 
to his own iurisdiction. Whenever iw 
course of Inquiry under Section 10 a ques- 
tion is raised, whether the person invok- 
ing the jurisdiction of the Jagir Commis- 
sioner is one falling under the class deli- 
mited by the aforesaid words, the Jagir 
Commissioner will have to decide that 
question whether it depends upon the 
construction of the aforesaid words or 
investig.ition of facts. But his dedsionr 
on that question will not be final, for he 
cannot either by wrong construction of 
the words of the section or by wrongly 
determining any fact confer the benefit 
of the section to persons not entitled to 
it or deny the benefit to persons entitled 
to it. An error in that behalf would be 
an error in relation to a question of juris- 
dictional law or fact and will result in 
making his final decision of fixing or 
declining to fix maintenance allowance a 
nullity and such a decision %vill be open 
to challenge in a civil Court in spite 'of 
the exclusionary provision contained .via 
Section 39. 

Further, the Jagir Commissioner in fix- 
ing the maintenance allowance has to 
take into consideration matters specified 
in clauses (i) to (Ui) of Section 10 and 
Rule 21. If the Jagir Commissioner does 
not take into account these matters at aB 
when those matters are ascertainable and 
have Va CS.W. in. bao/i and. if 

he fees the maintenance allowance on 
consideration of matters foreign to sec- 
tion 10. that would again make his deci- 
sion a nullity liable to be challenged in 
a civil suit. However, if jurisdiction is in- 
voked in respect of a right person and 
matters required to be t^en into consi- 
deration are taken into consideration, the 
questions as to what weight should be at- 
tached to those matters and what amount 
should be feed as the maintenance allow- 
aoce. are questions which will fall within 
the area where the Jagir Commissioner 
has the sole authority and is free to err; 
his order then even if it be erroneous wnlT 
not be liable to be called in question in- 
any Court. 

7. Now, the first ground on which the- 
appellant challenged the order of the 
Jagir Commissioner Is that he miscon- 
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strued the section and conferred its bene- 
fit to the plaintifi who was not recei^rag 
any maintenance allowance in cash wh^ 
the section on its true construction is 
limited to persons receiving maintenance 
allowance in cash. This groimd wrtams 
to "jurisdictional law” on which the opi- 
nion of the Jagir Commissioner is not 
final and the learned counsel for the 
appellant is. therefore, right in submittmg 
that the correctness of the ground raised 
must be examined by us. The learned 
counsel is, however, not right m contend- 
ing that the section on its true construc- 
tion is limited to those persons who were 
receiving maintenance allowance m oasn. 
The section speaks of persons "entitled to 
receive a maintenance allowance out or 
the income of any jagir” and not of per- 
sons receiving maintenance allowance m 
cash out of the income. A person en- 
titled to receive maintenance allowance 
out of the income of any jagir. may have 
been receiving the maintenance allowance 
in various ways depending upon the 
arrangement which the Jagirdar 
have made for paying it. He may have 
been put in possession of some lagir vil- 
lage or villages for recovering his mam- 
tenance from the income of the wliage, 
he may have been paid in cash or he u\oy 
hIvT Len granted Khudkasht land de- 
fined by Section 2 (viii) as aiw parcel of 
land of a Jagirdar in which the of 

occupant accrue to him) m heu of mam- 
tenance allowance. 

The different arrangements which the 
Jagirdar may have made pnor to the 
conversion of the jagir into Mansab for 
paying the maintenance do .n?t affect the 
character of the person receivmg it. Whe- 
Ser paW i°n cash or othenvise he remains 
a Srson entitled to receive the m^ten- 
ance aUowance from the mcome 
jagir. The case of a person who was grant- 
ed Khudkasht lands in heu oj 
ance allowance is specifically deati wth 
in Section 23 of the Act and if such a per- 
son is in personal cultivation of tlm_ la 
so granted, the land is ^Uott^ t® ^ 
an occupant on payment of 
at the village rate. Being expresslv dealt 

with under a sepamte f UgS 

who was granted Khudkasht land ^ 
of maintenance allowance, though 
ing the description of a 
to receive maintenance allowance, may 
fall outside the general provision con 
tained in Section 10. But case of a P 
son who was granted jagir village 

lages in lieu of maintenance aUowance is 

not senarately dealt with. It is not dis- 
puted that such a person does not become 
a co-sharer and cannot take the_ benem 
of Section 11 where a co-sharer is 
the rigM to share in the Mansab payable 
to the Jagirdar. The result is that if the 
. case of such a person does not fall under 
Section 10. he would lose the village after 


the jagir is converted into Mansab but 
will get nothing for his right to receive 
maintenance from the income of the jagir. 
Such an unreasonable result could not 
have been intended by the Legislature. 

It has, therefore, to be held that Sec. 10 
of the Act is not limited to persons who 
were paid maintenance allowance in cash 
from the income of the jagir but also 
applies to a person who was entitled to 
maintenance allowance from the income 
of the jagir, but instead of being paid in 
cash was granted or put in possession of 
jagir village or villages for reahsing the 
maintenance allowance out of the income 
of the same 

8. The second ground on which the 
order of the Jagir Commissioner is chal- 
lenged is that the plaintiff was not 
in fact a person who was entitled to 
receive maintenance allowance from the 
income of the jagir under any law, rule 
or custom and that he was never in pos- 
session of viUage Ankia as a Guzaredar 
of the Jagirdar. This raises a question of 
jurisdictional fact on which the opinion 
of the Jagir Commissioner is not conclu- 
sive and the question has to be examined 
afresh in these proceedings. To prove 
that the plaintiff was a Guzaredar. he 
examined himself as PW 1. He stated 
that from the time the jagir was granted 
to Shatrusal, an ancestor of the appellant, 
village Ankia. which was village out of 
the jagir, came to be in possession of 
plaintiff’s predecessor in lieu of mainten- 
ance allowance which was payable by the 
jagirdar from the income of the jagir and 
the village remained ip his possession nil 
the date of the conversion of the jagir 
into Mansab. The plaintiff also stated 
that Chensingh, the father of the appel- 
lant when he was jagirdar, applied in 
1921 to the State that Guzaredars of his 
jagir who were in possession of villages 
of the jagir in lieu of maintenance should 
be paid cash allowance and the villages be 
ordered to be reverted to the .jagir and 
that he along with his application filed a 
list of Guzaredars of the jagir in which 
the name of the plaintiff’s father was 
mentioned at Item No. 4 and the 
amount which used to be received 
from the village as its income 

in lieu of Guzara was mentioned at 
Rs. 2,129-8-11. The originals of this docu- 
ment, forming part of file No. 222, were 
brought from the Central Record Office, 
Bhopal and were produced before the 
trial Court at the time of evidence. Certi- 
fied copies of the application of Chen- 
singh and the list of Guzaredars attached 
to it were also produced and marked as 
Exhibits P. 4 and P. 5 respectively. This 
application of Chensingh was disposed of 
by an order of the Finance Secretars- of 
the Government of Bhopal dated 15th 
December, 1921, a certified copy of which 
was produced and marked as Exhibit P-7. 
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The genuineness of the documents ex- 
hibits P-4 and P-5, which are more than 
thirty years old. must be presumed as 
they were produced from proper custody 
and their existence was supported by the 
order of the Finance Secretary fEx. P-7). 
The document Exhibit P-5 read alone 
v-dth Exhibit P-4 contains an admi^on 
of the appellant’s father that the plaintiff 
was in fact a Guzaredar and was in pos- 
session of iagir village Ankia in lieu of 
Guzara. The evidence of the planliff 
coupled with these documents _was thus 
sufficient to prove that the plaintiff was 
a Guzaredar and was in possession of vil- 
lage Ankia in lieu of maintenance till 
the date of conversion of the jagir into 
Mansab. The appellant did not enter the 
witness-box to state that the plaintiff was 
not in fact a Guzaredar or that the docu- 
ments. Exhibits P-4, P-5 and P-7 were 
not real. The conduct of the appellant 
In not entering the witness-box and not 
giving any evidence raises a strong pre- 
siunption against him that the plaintiff’s 
case was true. It was argued on behalf 
of the appellant that the docvanenls. Ex- 
hibits P-4 and P-5, were not proved and 
that they were actually signed by Mukh- 
tar-Aam on behalf of Chenslngh. whose 
authority was not established and there- 
fore, the documents could not be used in 
evidence as admissions made by the appel- 
lant’s lather. The documents being ffdrtv 
years old. do not reouire anv proof and 
were rightly admitted in evidence as they 
were produced from proper custody. As 
regards the authority of Mukhtar-Aam. 
who made this application on behalf of 
Chensingh, we must infer that the 
authority existed as the matter was pur- 
sued and the final order was passed in 
that proceeding by the Finance Secre- 
tary. 

Moreover, the appellant having not 
entered the witness-box to denv the 
authority of Mukhtar-Aam. an inference 
must be drawn that the Mukhtar-Aam 
was acting within the authority given to 
him by Chensingh. On the unrebutted 
evidence of the plaintiff coupled with 
these documents, it was rightly held that 
tb.e village Ankia which was a village 
within the iagii was given to the plain- 
tiff's predecessors in lieu of Guzara and 
the plaintiff remained in possession of the 
same till the conversion of iagir Into 
Mansab. It is a significant fact that in 
1921 when the appellant’s fatheii applied 
for resumption of this village he offered 
to pay cash Guzara equal to the income 
of the village. That goes to show that 
the plaintiff and his uredecessors had a 
right to receive maintenance allowance 
from the income of the jagir and it was 
in recognition of this right that they were 
put in possession of the jagir village 
Ankia. It must be assumed that a right 
which v.’as exercised and recognised for 
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generations must have had a legal origial 
The right to Guzara. in the absence of any' 
statutory law or rule governing the same. , 
must therefore, in the circumstances ol 
this case, be held to have originated in 
Hindu Law or custom having the force 
of law. ’The plaintiff has thus succeeded 
In establishing that he was a person en- 
titled to receive maintenance allowance 
from the income of the jagir under Hindu 
Law or custom having the force of law 
and that he was in possession of village 
Ankia, a iagir village, in lieu of mainten- 
ance allowance payable to him. 

9. Coming to the last ground on which 
the order of Jagir Commissioner is chal- 
lenged that he did not take into conside- 
ration the matters specified in clauses (i) 
to (ill) of Section, 10 and Rule 21, it has 
to be noticed that tl^ ground was not 
taken at any stage in the trial Court 
Even here apart from arguing that none 
of the matters specified were taken into 
consideration, the learned counsel for 
the appellant did not point out what parti- 
cular matter which was present in t'ne 
instant case and was relevant in the con- 
text of Section 10 was not taken into 
account. Now the Act and the rules no- 
where provide that the Jagir Commis- 
sioner must mention in his order all the 
matters that he takes into consideration 
in fixing maintenance. Out of the matters 
specified in Section 10 and Rule 21, it is 
possible that in a particular case some 
of the matters may have little bearing 
and may not be even stressed by the 
parties, some may be non-existent or not 
ascertainable and the Jagir Commissioner 
may not find it necessary or useful to 
mention those matters in his order in that 
case. From the bare omission to say 
something on each and every matter 
spedfied in Section 10 or Rule 21 it can- 
not be said that the Jagir Commissionei 
did not take into consideration the mat- 
ters not referred to by him in the order. 

It was. therefore, necessary that the aP* 
pellant should have taken specific plaa 
In the written statement particularising 
the matters which according to him 
though having an important bearing in 
his case, were not taken into considera- 
tion by the Jagir Commissioner and in 
the absence of such a plea it is not open 
for the appellant to urge that the matters 
spedfied in Section 10 and Rule 21 were 
not taken into account. Even otherwise, 
there is no substance in the objection, 
for a perusal of the order of the Jagij 
Commissioner makes it clear that he did 
take into account all relevant matter.' 
before passing the order. He considered 
the income of the village Ankia as also 
of the jagir prior to its conversion into 
Mansab. As regards the income of the 
village Ankia. he relied more on the ad- 
mission ol the appellant’s father in Exhi- 
bits P-4 and P-5 where the income as 
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regards the plaintiff’s share had been 
shown as Rs. 2,129-8-11 though in a later 
Sanad the income of the village had been 
shown_ at a higher figure. This is a factor 
of which the appellant cannot complain. 
The Jagir Commissioner had also refer- 
re_d the quantum of Mansab fixed by the 
Government which was payable to the 
appellant as also to the Sanadi income of 
the Jagir. He had also referred to the 
previous proceedings in between the 
parties and the orders of the Revenue 
Authorities and the Government passed 
from time to time in those proceedings. 

Having himself directed the allotment 
of Khudkasht lands to the appellant and 
the plaintiff to which there is a reference 
in his order, it must be presumed that 
he did also take into consideration income 
of the parties from these sources. He 
also knew the maintenance allowance 
nayable to other persons out of the Man- 
sab which he had himself fixed. It must 
be assumed that he must have taken into 
account the minimum requirements of 
appellant and the respondent and the 
prevailing prices of the essential com- 
modities. After going through the order 
of the Jagir Commissioner, it is not possi- 
ble to say that he did not take into 
account all relevant matters in fixing the 
amount of maintenance payable out of 
Mansab. The burden to show that the 
order of the Jagir Commissioner was «n- 
valid for non-consideration of matters 
required to be considered was on the 
appellant and it has to be held that he 
has failed to discharge that burden. 

10. All the grounds raised to challenge 
the order of the Jagir Commissioner thus 
fail and the said order is upheld as bind- 
ing on the parties obliging the appellant 
to pay to the plaintiff the amount of main- 
tenance as fixed in that order from the 
instalments of Mansab received by him 
from the Government. 

11. The second and the last contention 
of the learned counsel for the appellant is 
that the relief as to arrears of mainten- 
ance relating to a period prior to three 
years is barred by limitation. He subr 
mits that the proper provision of law ap- 
plicable is Article 62 of the Limitation 
Act, 1908. In reply, the learned counsel 
for the plaintiff-respondent supports the 
decree for the entire amount claimed in 
the suit oh the footing that Article 131 of 
the Limitation Act applies. Article 131 
provides twelve years as the period oi 
limitation for a suit "to establish a period- 
ically recurring right” and this period 
is to be counted from the date "when 'he 
plaintiff is first refused the enjoyment of 
the right”. Now, on a plain granamatical 
construction the Article is restricted _ to 
suits "to establish a periodically recurring 
right” and does not embrace a suit for 


recovery of arrears due under that right.! 
It is well settled that strict grammatical 
construction of the words is the only 
safe guide in interpreting the Limitation 
Act; Bootamal v. Union of India, AIR 
1962 SC 1716 at p. 1718; Nagendranath v. 
Suresh, AIR 1932 PC 165 at p. 167. The 
words of Article 131 cannot, therefore, be 
extended to cover a relief claiming re- 
covery of arrears that may have fallen 
due under a periodically recurring right. 
Even if in the same two reliefs, one for 
establishing the right and the other for 
recovery of the arrears, are combined lo- 
gether. Article 131 will apply only to the 
first relief and some other appropriate 
Article or Article 120 will apply to the 
relief for recovery of arrears. This con- 
struction of Article 131 is shared by a 
number of High Courts; Janardan v. Din- 
kar, AIR 1931 Bom 189; Hakim Hidaya- 
tullah V. Gokul Chand, AIR 1937 Ail 57; 
Baidyanath Jiu v. Har Dutt, AIR 1926 
Pat 205; State v. J. Namboodripadu, AIR 
1959 Ker 1 (FB) and Padmanava Singh 
V. Rajkishori Devi, AIR 1965 Orissa 138. 
In aU these cases the opinion expressed 
by a Full Bench of the Madras High Court 
in Manavikrama Zamorin v. Achutha 
Menon, AIR -1914 Mad 377 that Arti- 
cle 131 applies also to a suit brought to re- 
cover sums due under a periodically re- 
curring right has been dissented from. A 
reading of the Madras ruling will show 
that Tyabji, J., who was one of the re- 
ferring Judges, was of the view that Arti- 
cle 131 could not be extended to cover 
suits for arrears, but the Full Bench took 
the contrary view mainly because tlmt 
was the prevailing view of that Court. In 
Bhalchandra v. Dattatraya, ILR (1948) 
Nag 401 = (AIR 1948 Nag 397), though the 
point was not directly in issue, Bose, J. 
expressed that he preferred the opinion 
of Tyabji, J, in his referring order m 
Zamorin’s case, AIR 1914 Mad 377 
(supra) to that of the Full Bench. 

Reference has also been made in the 
course of argmnent to Nawab Mir Nazar- 
ali v. Akaji, (1928) 11 Nag L J 62 where 
it was held that a suit for recovery oi 
arrears of lawajama was governed by 
Article 131. But there being no discus- 
sion on the point, that case cannot be 
regarded as an authority for the proposi- 
tion that a suit for arrears due under a 
periodically recurring right also falls \rith- 
in Article 131. As already stated, the cor- 
rect view is that the claim for arrears is 
outside the scope of Article 131. The next 
question is, which other Article applies to 
the claim for arrears of maintenance 
which was payable to the plaintiff by 
the appellant out of the six-monthlv in- 
stalments of Mansab received from the 
Government. The learned counsel for the 
appellant suggests the applicability of 
Article 62. whereas the learned counsel 
for the respondents submits that Article 
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120 will apply. Now Article 120 beine the 
residuary Article can only apply if no 
other Article applies. It has, therefore, 
to be first seen whether Article 62 ap- 
plies. This Article applies to suits for 
"money payable by the defendant to Ihe 
plaintiff for money received by the defen- 
dant for the plaintiff's use", and the period 
of limitation prescribed is three years 
from the date when the money is receiv- 
ed. The amount of maintenance fixed by 
the Jagir Commissioner in favour of the 
plaintiff under Section 10 of the Bhopal 
Abolition of Jagirs and Land Reforms Act 
is payable under the terms of that sec- 
tion out of the Mansab payable to the 
appellant. ' 

The appellant thus, from the very 
moment of receipt of Mansab, was under 
a legal obligation to pay the amount of 
maintenance fixed under Section 10 to the 
plaintiff and that part of the money re- 
ceived as Mansab by the appellant can 
be said to be received by him for the plain- 
tiff’s use. It is true that the appellant 
had been all along denying the right of 
the plaintiff and at the time of receipt 
of Mansab he may have very well intend- 
ed to receive it wholly for his own bene- 
fit, However, the test for application of 
Article 62 is not whether the defendant 
Intended to receive the money for the 
plaintiff’s use. If the money is receiv- 
ed by the defendant in such circumst- 
ances that from the very moment of re- 
ceipt the plaintiff has a right to claim 
It. it Is money had and received for the 
plaintiffs use though actually not receiv- 
ed with that intention: Venkat Subbarao 
V. State of A P. AIR 1965 SC 1773. The 
amount of Mansab received bv the defen- 
dant-appellant from the Government to 
the extent of the amount of maintenance 
payable from it to the plaintiff must, 
therefore, be taken as money had and re- 
ceived for the plaintiff’s use. notwith- 
standing that the appellant may have in- 
tended to receive it wholly for his own 
benefit. Article 62 thus applies to the 
STut and the claim for arrears beyond 
three years is barred by limitation. The 
claim which is within time works out to 
Rs. 6,388-10-9 (Bs. 6,388-67). 

12. The appeal is partly allowed. The 
suit is decreed to the extent of Rs. 6.388-67 
and rest of the claim in suit is dismissed, 
pie success and failure of the parties be- 
ing nearly eaual. they shall bear their 
ovm costs throughout - The decree of Uie 
trial Court shall stand modified as abo>^ 

, ‘ Appeal partly allowed. 
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AIR 1970 MADHYA PRADESH 102 
(V 57 C 23) 

BISHAMBHAR DAYAL. C. J.. AND 
SHIV DAYAL, J. 

Ramnarayan and others. Petitioners v. 
State of Madhya Pradesh, Bhopal. Res- 
pondent. 

Misc. Petn. No. 57 of 1969. D/- 1-8-1969. 

(A) Constitution of India, Article 19(1), 
(2) — Freedom of press — Limitations. 

Freedom of the press is included in the 
freedom of speech and expression under 
Article 19 (1) (a) of the Constitutioa It 
is not higher than the freedom of speech 
and expression of an ordinary citizen and 
is subject to the same limitations as are 
imposed bv Article 19 (2). AIR 1959 SC 
395. Rel. on. (Para 8) 

(D) Constitution of India. Article 19 (2) 

— The expression "in the interest of" — 
Meaning of. 

The words "in the interest of in Arti- 
cle 19 (2) are of wide connotation. A law; 
may not have been designed to directly 
maintain the public order, yet it may have 
been enacted "in the interest of the pubUc 
order". (Para 8) 

(C) Constitution of India, Article 19 (1) 

— Freedom of the press — Must be used 

%vith discretion. ,/ 

Like every other freedom, freedom of 
the press is a predous possession of fre* 
citizen, but like any other freedom, there 
Is always a danger cf its being abuses 
The press, being a powerful instrument, 
.power has to be exercised with discretion. 
The press must observe self-imposed res- 
trictions, otherwise there is the risk w 
public interest being jeopardised. AIR 
1957 SC 896. Ref. (Para 9) 

(D) Constitution of India, Article 19 & 

— Freedom of press — Restrictions upon 

— Reasonableness — Test stated. 

Any restriction upon the right to 
publish, to disseminate information or to 
circulate constitutes a restriction upon Ite 
freedom of press. The validity of anV 
such restriction has got to be tested bV 
the touch-stone of reasonableness. Th® 
force of the word "reasonable” in Atti- 
cle 19 (2) is that the Court can see ; 

(1) Whether the particular activity which 
is sought to be prevented has got re^. 
proximate and reasonable connection with 
the maintenance of public order: and also 

(2) whether the degree of restriction uh" 
posed Is excessive i.e., more than what is 
necessary to prevent an evil or the means 
adopted is arbitrary or imreasonabl®. , 

To determine whether the restriction 
is reasonable or not: (1) the nature of the 
right infringement of which is complain- 
ed of; (2) the purpose of the restriction 
imposed ; (3) the extent and urgency of 
the evil sought to be remedied; (4) the 
prevailing conditions at the time of its un- 
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•position : and (5) whether the imposition 
ds disproportionate to- the extent and 
'Urgency of the evil sought to be remedi- 
^ed, must all enter into judicial verdict. 
•AIR 1960 SC 633 and AIR 1951 SC 118 
and AIR 1950 SC 211 and AIR 1959 SC 
300 and AIR 1960 SC 554, Rel. on. 

(Paras 10, 11 12) 

(E) Public Safety — Madhya Pradesh 
public Security Act (25 of 1959), Sec- 
tion 12 — The restrictions imposed fay the 
section on the freedom of the press are 
•reasonable and constitutional. — (Consti- 
tution of India, Article 19 (2),) 

(Para 13) 

(F) Public Safety— M. P. Public Secu- 
rity Act (25 of 1959), Section 12 — Action 
omder, against ‘Swadesh’ daily — Satisfac- 
tion of the State Government to make 
•the order — Action not for political rea- 
sons — Political ideology of paper diffe- 
rent from Government — Action taken 
aext day after the Assembly session ended 
— Action cannot be called mala fide. 

Where the action under the section 
against the newspaper 'Swadesh’ was 
taken by the Government on the advice 
and at the instance of the District Magis- 
trate and there was sufficient material 
justifying the satisfaction of the State 
Government to make the prohibitory 
order under sub-section (1) of Section 12 
and there was no materi^ before the 
court that the order was passed for poli- 
tical reasons divorced from the exigencies 
•of the situation; 

Held, that from the mere fact that the 
-political ideology or views of 'Swadesh’ 
were different from those of the ruling 
■party, or because the action was taken 
uext day after the legislative assembly 
session had ended it could not be inferr- 
ed that the impugned order had a politi- 
cal motive and that the exercise of '.he 
.power was mala fide. (Paras 18, 19) 

(G) Public Safety— M. P. Public Secu- 

rity Act (25 of 1959), Section 12 — Action 
under — Action based on certain news 
item published in the paper after commu- 
nal disturbances ended — Action for 
prevention and not for punishment — 
Criminal proceedings against the paper in 
respect of the matter pending — Held, 
■the order was not unjustifiable on that 
ground. (Paras 20, 21, 22) 

(H) Public Safety— H. P. Public Secu- 
rity Act (25 of 1959), Section 12 (5) — 

Power under — Extent of. 

Sub-section (5) of Section 12_ affords 
safeguard not only against capricious or 
arbitrary exercise of _ power, but also 
against excessive exercise of power, all of 
which are of vital importance in consider- 
ing whether the restrictions are reason- 
able. Misc. Civil Case No. 297 of 1962, 
■D/_ 16-4-1963 (Madh Pra), Dist.: AIR 
1958 SC 398, Rel. on. (Para 23) 

(I) Public Safety — M. P. Public Secu- 
rity Act (23 of 1959), Section 12 (1) (i) — 


(Shiv Dayal J.) M. P, 103" 

Newspapers already printed within the 
State — Clause applies. 

Clause (i) of Section 12 (1) applies to 
all newspapers, periodicals, books or docu- 
ments which have already been printed. It 
cannot be said that the whole Clause (i) 
is meant only for such publications as have 
been printed or published outside the 
State. 

There are four things which may be 
prohibited under the Clause (iy. (1) bring- 
ing into, or (2) sale, or (3) distribution or 
(4) circulation within the State. Nos. 2, 

3 and 4 are not necessarily applicable only 
to something which has been printed or 
published outside the State. They as well 
apply to publications which have al- 
ready come into existence within the 
State. (Para 25) 

(J) Public Safety — M.P. Public Security 
Act (25 of 1959), Section 12 (i) Clauses (i) 
and (ii) — Distinction between — Eixpres- 
sion "such matter” — Meaning of. 

Reading Clauses (i) and (ii) of S, 12 (1) 
together it becomes clear that while 
Clause (i) relates to something which has 
already been printed or published Cl. (ii) 
relates to a matter which is yet to be 
printed or published. 

The expression "such matter” in Cl. (ii) 
means such matter as will undermine 
the security of the State or be prejudicial 
to the maintenance of public order, or 
offend against decency or morality. By 
specifying "such matter” in the order the 
restriction becomes limited, so that the 
evil is prevented but the restraint does 
not go beyond the purpose. (Para 26) 

(K) Public Safety — M. P. Public Secu- 

rity Act (25 of 1959), S. 12(5) — Under 
sub-section (5) of the Section High Court 
has power to modify an order of the 
State Government and make it appro- 
priate having regard to the particular 
facts of the case. (Para 27) 

(L) Public Safety — M.P. Public Security 
Act (25 of 1959), S, 12 — Order under — 
Sale, distribution or circulation of the 
paper totally prohibited — Order held ex- 
cessive and arbitrary — (Constitution of 
India, Art. 19 (1) (a) and (g) ). 

When an order under section totally 
prohibited sale, distribution or circulation 
of a daily newspaper for one month, it 
was held that if the object of the State 
Government was to prevent publications 
of news about the communal disturban- 
ces in a manner likely to promote feel- 
ings of enmity and hatred between the 
different communities or to disturb pub- 
lic tranquillity, the same could have been 
achieved by making a qualified and limit- 
ed order "and a blanket order of the n.ature 
issued by the State Government totally 
prohibiting the sale, distribution or cir- 
culation of the whole paper was absolute- 
ly uncalled for and unwarranted. The 
impugned order could not be held impos- 
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ing reasonable restrictions in the interest 
of public order and conseauently the said 
order was excessive, unjust and violative 
of the prosdsions of Article 19 (1] (at and 
(g) of the Constitution of India. 

(Para 29) 

Cases Relerred: Chronological Paras 
(1963) Misc. Civil Case No. 297 of 
1962, D/- 16-4-1963 (Madh pra) 23 
(1962) AIR 1962 SC 305 (V 49) = 
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Ltd. V. Union of India 10 
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SHIV DAYAL, J.— This is a peUUon 
under Article 226 of the Constitution and 
also under Section 12 (5) of the M. P. 
Public Security Act, 1959. (hereinafter 
called the Act). 

2. "Swadesh” is a daily ne\vspaper 
printed at and published from Indore. 
Shree Rewa Prakashan Ltd. (petitioner 
No. 3) is the owner, printer and publi- 
sher of the paper. Kamnarayan (peti- 
tioner No. 1) is the Chairman of the Boanl 
of Directors and Hiralal (Petitioner No. 2j 
is a member of the Board of Directors. 

3. Communal disturbances broke out 
in Indore in early June 1969. 

4. On July 9. 1969, in exercise of their 
power under clause (i) of sub-section (1| 
of Section 12 of the Act. the State Govern- 
ment passed an order prohibiting the 
bringing into sale, distribution, as^ circu- 
lation within the State of the said news- 
paper "Swadesh” for a period of one 
month from the date of the order. The 
order is in these words: — 


"Whereas the daily newspaper 
'Swadesh’ Registered No. M. P. 182 publi- 
shed and printed by Bhalchandra Prahlad 
Deshmiikh has been publishing news 
about the communal disturbances which 
took place in Indore City on 


and after the 2nd of June. 1969 in a 
manner which promotes feelings of 
enmity and hatred between the different 
classes of the citizens of India and is 
likely to disturb the public tranauillity; 

And whereas the State Government is 
satisfied that bringing into. sale, distribu- 
tion and circulation of the said newspaper 
'Swade^’ will be prejudicial to the main- 
tenance of public orden Now therefore, 
in exercise of the powers conferred 
by clause (i) of sub-section (1) of Sec- 
tion 12 of the Madhya Pradesh Public 
Security Act, 1959 (23 of 1959), the State 
Government hereby prohibit the bring- 
ing into. sale, distribution and circula- 
tion wi^n the State of the said news- 
paper 'Swadesh' for a period of one 
month from the date of publication of 
this order in Madhya Pradesh Gazette.” 
‘The petitioners are aggrieved by this 
order and challenge its validity and also 
pray for quashing it. 

5. The petitioners contend that their 
freedom of the press, which is a funda- 
mental right guaranteed under the Con- 
stitution under Article 19 (1) (a), has 
been infringed by the impugned order. 
There was no application of the mind. 
There was no basis for passing the order. 
The order was passed as a punitive 
measure. The order is capricious. m8l» 
fide and constitutes a fraud on the powers 
under the Act. It is excessive and arbi- 
trary. The State Government, in its re- 
turn. denies all these allegations. 

6. In order to appreciate the conten- 
tions raised before us. we would state a 
a few facts. On June 2. 1969, Communal 
disturbances broke out at Indore. Curfew 
was imposed. There were riots. The 
disturbances ceased on June 8, 1969- 
Curfew was progressively relaxed and 
on June 15, 1969, curfew was completely 
withdrawn. On the 17th June, the news- 
paper received a letter from the District 
Magistrate, Indore, stating that such news 
had been published in the newspaper 
"Swadesh” which incited communal feel- 
ings of enmity between the two commu- 
nities. The newspaper was. therefore, 
warned not to publish such news; other- 
wise, legal steps would be taken. On the- 
18th June, a Commission of Inquiry 
under the Commissions of Inquiry Act, 
1952. was announced. On the 23rd June.'^ 
the District Magistrate accorded sanction 
to the prosecution of the editor, printer 
and publisher. On the 30th June, a com- 
plaint was filed against the editor and 
kfanaging Director of Shree Rewa Pra- 
kashan. Ltd., under Section 153-A of the- 
Penal Code, in the Court of the Magistrate 
First Class Indore. (Criminal Case 
No. 4429 of 1969). That case is still pend- 
ing. Another complaint was filed on the 
1st July under the same section. The 
budget session of the Madhya Pradesl> 
Legislative Assembly ended on the 8th» 
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July. The impugned order was ' passed 
on the 9th July. This petition was filed 
on the 11th July. The State filed its re- 
turn on the 15th July. The matter was 
set down for hearing on the 18th July 
before the Indore Bench, but on the 25th 
July, the case was directed to be heard at 
the main seat and the record was accor- 
dingly transmitted here. 

7. On the 28th July 1969, the peti- 
tioners made an application for curtailing 
the scope of the petition. In paragraph 6 
of the return filed by the State, certain 
matters, which appeared in this news- 
paper, were called tendentious and cal- 
culated to strain and disrupt feelings 
between the majority community and the 
minority community. The petitioners 
say that in order to avoid any prejudice 
or embarrassment which may affect the 
pending profceedings before the Commis- 
sion of Inquiry and the trial of cases in 
the Criminal Court, they should not invite 
a decision from this Court in the present 
proceedings as to the nature and 
character of the news item and articles. 
Therefore, "for the purposes of the pre- 
sent proceedings they take and accept the 
position that it may be decided on the 
assumption that after applying its mind 
to the material now placed on record by 
the State Government and coUectively 
marked R. Ill it felt satisfied that it ought 
to make an order imder Section 12” of the 
Act. The petitioners now seek relief 
against the impugned order in the pre- 
sent proceedings only on the ground that 
the order is not warranted by law; that 
it is illegal and excessive: and that it in- 
volves an abuse of the power and im- 
poses imreasonable restrictions on the 
fundamental right of the petitioners. 
They want the question as to the nature 
and character attributed bv the State to 
the. abstracts of the news items and arti- 
cles filed vith the return, to be left open. 

8. It is imdoubted that freedom of the 
press is included in the freedom of speech 
and expression under Article 19(1) (a) of 
the Constitution. Under our Constitution, 
the freedom of the Press is not higher 
than the freedom of speech and expres- 
sion of an ordinary citizen and it is sub- 
ject to the same limitations as are impos- 
ed by Art. 19 (2). (See M. S. M. Sharma 
v. Sri Krishna Sinha, AIR 1959 SC 395). 
In Article 19(2) the words "in the interests 
of” are of vdde connotation. The law 
may not have been designed _ to directly 
maintain the public order, yet it may have 
been enacted "in the interests of the pub- 
lic order”. 

9. Like every other freedom, freedom 
of the press is a precious possession of 
free citizen, but like any other freedom, 
there is always a danger of its being abus- 
ed. The press, being a powerful instru- 
ment, power has to be exercised vdth dis- 


cretion. The press must observe self- 
imposed restrictions, otherwise there is 
the risk of public interests being jeopar- 
dised. The petitioners initially took the 
stand that it is the right and duty of the 
press to publish news which are truth- 
ful. In Virendra v. State of Punjab, AIR 
1957 SC 896 S. R. Das, C. J. speaking for 
the Court, said: 

"It cannot be overlooked that the press 
is a mighty institution wielding enormous 
powers which are expected to be exer- 
cised for the protection and the good of 
the people but which may conceivably be 
abused and exercised for anti-social pur- 
poses by exciting the passions and preju- 
dices of a section of the people against 
another section and thereby disturbing: 
the public order and tranquilUty or in. 
support of a policy which may be of a sub- 
versive character. 

The powerful influence of the news- 
paper, for good or evil, on the minds of 
the readers, the wide sweep of their reach, 
the modern facilities for their swift cir- 
culation to territories distant and near, 
must aU enter into the judicial verdict and' 
the reasonableness of 'the restrictions im- 
posed upon the press has to be tested 
against this background. It is certainly 
a serious encroachment on the valuable 
and cherished right to freedom of speech 
and expression, if a newspaper is prevent- 
ed from publishing its own views or the 
news of its correspondents relating to or 
concerning what may be the burning topic 
of the day. 

Our social interest ordinarily demands- 
the free propagation and interchange of 
views but circumstances may arise when 
the social interest in public order may 
require a reasonable subordination of the 
social interest in free speech and expres- 
sion to the needs of our social intere.'^t 
in public order. Our Constitution recog- 
nises this necessity and has attempted to 
strike a balance between the two social- 
interests. It permits the imposition of 
reasonable restrictions on the freedom of 
speech and expression in the interest of 
public order and on the freedom of carry- 
ing on trade or business in the interest of 
the general public.” 

10. Section 12 of the Act enacts thus: 

"12. Control of publications. (1) If the 
State Government is satisfied that the- 
bringing into, sale, distribution or circula- 
tion of any newspaper, periodical, book, 
or document or the printing or publica- 
tion of any matter in any newspaper., 
periodical, book or document will under- 
mine the security of the State or he pre- 
judicial to the maintenance of public order 
or offend against decency or morality, it 
may by an order notified in the gazette — 

(i) prohibit either absolutely or for a 
specified period the bringing into, or sale, 
or distribution, or circulation within the 
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State of any such newspaper, periodical, 
book or document, as the case may be: 

(ii) prohibit, either absolutely or for a 
specified period the printing or publica- 
•tion of such matter: or 

(iii) prohibit or regulate the making or 
publishing of any document or class of 
documents in respect of such matter; 

Provided that no order made under the 
sub-section solely for the purpose of 
•maintenance of public order shall be 
operative for more than three months 
irom the making thereof. 

(2) An order under sub-section (1) may 
at any time be revoked or modified by 
the State Government. 

{3) If any person contravenes any order 
made under sub-section (1). then without 
prejudice to any other proceeding which 
may be taken against such person, the 
State Government may declare to be for- 
feited to toe State Government any copy 
of any newspaper, periodical, book or 
document brought, sold, distributed, 
circulated, printed, published or made in 
contravention of the order. 

(41 If any person contravenes any order 
made under this section, he shall be 
punishable vvith imprisonment for a term 
which may extend to two years or with 
fine which may extend to two thousand 
rupees or with both. 

(5) Any person aggrieved by an order 
under sub-section (1) or sub-section (3) 
may, within rixtv days from the date of 
such order, apply to the High Court to 
set aside the order and upon such appli- 
cation the High Court may pass such 
order as it deems fit, confirming, varying 
or reversing the order of the State Gov- 
ernment and may pass such consequential 
or incidental order as may be necessary,” 
There can be no doubt that this section 
imposes restrictions on the freedom of 
press. Any restriction upon the right to 
publish, to disseminate information or to 
drculate constitutes a restriction upon 
the freedom of press. (See AIR 1957 SC 
896 (Supra) and Sakai Papers Private 
Ltd. V. Union of India. AIR 1962 SC 305). 
The validity of any such restriction has 
to be tested by the touchstone of reason- 
ableness. The force of the word "reason- 
able” in. Article 19 (2) is that the Court 
can see: ( 1 ) whether the particular 
activity which is sought to be orevented 
has got real, proximate and reasonable 
connection with - the maintenance of 
public order; and also (2) whether the 
degree of restriction imposed is exces- 
sive, i,e , more than what is necessary to 
prevent an evil, or the means adopted is 
arbitrary or unreasonable. (See Supdt. 
Central Prison v. Dr. Lohia, AIR 1960 SC 
633: Chintaman Rao v. State of M. P., 
1950 SCR 759-={AIR 1951 SC 118) and 
Dr. Khare v. State of Dellu. 1950 SCR 
519 = (AIR 1950 SC 211)). 
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11. Certain principles are now well 
settled for determining the reasonableness 
of a restriction. What is to be seen is not 
the reasonableness of the law. but the 
reasonableness of the restriction imposed 
by the law. The necessity for the im- 
pugned legislation or the wisdom of the 
policy underlying it are not matters with 
which the Court is concerned, but the 
Court is bound to see whether the restric- 
tion is in excess of the requirements and 
whether it is imposed in an arbitrary 
manner. It will be of an excessive nature, 
if It is more than what is required in the 
interests of the public. In order to 
satisfy the test of reasonableness, it must 
be shown that the restriction has a rea- 
sonable relation to the object which toe 
legislation seeks to achieve and must not 
go in excess of that object. (See Aruna- 
chala Nadar v. State of Madras, AIR 1959 
SC 300 and Chintaman Rao’s case. 1950 
SCR 759= (AIR 1951 SC 118) (Supra)). 
The Constitution allows restrictions 
because the interest of public order must 
necessarily outweigh individual interests 
of freedom of speech and expression- 
Therefore. reasonableness of a restriction 
has to be viewed in an objective manner, 
that is from the standpoint of the 
interests of the general public and not 
from the point of view of the persons 
upon whom the restrictions are Imposed, 
nor upon abstract considerations. See 
Hamdard Dawakhana v. Union of India, 
AIR 1960 SC 554. 

12 . To determine whether the restric- 
tion is reasonable or not: (1) the nature of 
the right iniringement oi which Is com- 
plained of: (2) the purpose of the restric- 
tion imposed; (3) the extent and urgency 
of the evil souglit to be remedied: (4) the 
prevailing conditions at the time of ito 
imposition: and (5) whether the imposi- 
tion is disproportionate to the extent and 
urgency of the evil sought to be remedi- 
ed, must all enter into judicial verdict 

13. We shall judge the provisions oi 
Section 12 of the M. P. Public Security 
Act by these tests. The object and pur- 
pose is indicated in the first sub-sectioru 
It is to prevent security of the State being 
undermined, to prevent an activity which 
will be prejudicial to the maintenance of 
public order and to prevent %vhat may 
offend against decency or morality. It is 
for these three purposes that the State 
Government has been empowered to im- 
pose restrictions. Obviously enough, the 
interests of public order must prevail 
over the freedom of speech and expres- 
sion. But a balance must be struck. 
Where maintenance of public order, etc., 
so require, the freedom of press may 
be curtailed, but the power must not 
exceed the requirement to meet. The 
power conferred under Section 12_ is to 
impose any of the three restrictions 
specified under the first sub-section, Tba 
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■power is not unfettered. The proviso 
■fixes a time limit. No order, if it is 
made only for the maintenance of public 
order, shall remain in operation for more 
than three months. The Government is 
<also empowered to revoke or modify the 
order at any time. The third and fourth 
sub-sections provide for the conse- 
quences of contravention of an order 
made under the first sub-section. Sub- 
section (5) pro-vides safeguard against an 
arbitrary, capricious or excessive exercise 
of the power. An application will lie to 
this Court to set aside the order, and 
jurisdiction has been conferred on this 
Court to pass such order as it deems fit, 
and, in doing so, it may either confirm or 
reverse or vary the order of the State 
Government and this Court may pass 
such consequential or incidental order as 
may be necessary. We, therefore, hold 
\wthout hesitation that the pro'visions of 
Section 12, although they impose restric- 
tions on the freedom of the press, are rea- 
sonable and constitutional. 

14. We shall now examine whether 
the action taken in the present case was 
■^wthin the law and whether the power 
has been exercised arbitrarily, capricious- 
ly or excessively. The operative part of 
the order is in these words: — 

"The State Government hereby pro- 
hibit the bringing into, sale, distribution 
and circulation within the State, of the 
said newspaper 'Swadesh' for a period of 
one month from the date of that order.” 
The order purports to have been passed 
under clause (i) of sub-section (1). 

15. It was pointed out that the words 

"bringing into the State” of the paper, 
which is actually printed and published 
■within the State, are self-indicative of, the 
fact ■that the impugned order was passed 
mechanically and ■without any intelligent 
application of the mind. In its return the 
State says that the expression "bringing 
into” means "bringing into _ existence.” 
This explanation must be rejected out- 
right. In the operative part of the order, 
the prohibition is "bringing into_, sale, 
distribution and circulation within the 

State”. Pour things are prohibited; (1) 
bringing into the State; (2) sale within 
the State; (3) distribution within the 

State; and (4) circulation \vithin the 

State. Thus, it cannot be said that what 
was prohibited was the _ bringing into 
existence of the said newspaper 

"Swadesh”. The paper was_ already in 
existence and since it was printed at, and 
published from, Indore, there was no 
question of "bringing it into” the State of 
Madhya Pradesh. It appears that in the 
anxiety to reproduce the words of the 
section in the order, care was not taken 
to omit what was wholly inapplicable. 
Be that as it may. hawng regard to the 
concession made before us, we are pro- 


ceeding on the assumption that it was 
after applying the mind to the material 
on record that the Goyernment was satisfi- 
ed that it ought to make an order under 
Section 12. 

16. It was contended that the impugn- 
ed order was not made as a preventive 
measure but is punitive in character. Our 
attention was drawn to a demi-official 
letter, dated June 28, 1969, addressed by 
the District Magistrate, Indore to the 
Home Secretary, where it was stated that 
although sanction had been accorded for 
the prosecution under Section 153-A of 
the Penal Code, in the competent Court, 
the prosecution was likely to take suffi- 
cient time. Therefore, it was necessary to 
take action under Section 12 of the Public 
Security Act:- 

"Dhara 153 (A), I. P. C. Ke Abhiyoian 
Men Kafi Samay Lagne Ki Sambhawana 
Hai Atah Dhara 12 M. PR. Public Secu- 
rity Act Ke Antargat Karyawahi Awash- 
yak Pratit Hoti Hai”. 

Emphasis is laid on the word "Atah” 
(therefore). We have perused the entire 
letter of the District Magistrate (annex- 
ure R-V) filed ■with the return. We are 
of the opinion that the words quoted above 
were loosely employed. In this letter 
the District Magistrate also says that hav- 
ing regard to the conduct of the news- 
paper, he was of the opinion that ac- 
tion under Section 12 (1) of the Act was 
necessary, in spite of the prosecution. We 
see no reason to hold that the prohibition 
imposed in the impugned order was in the 
nature of punishment. The satisfaction 
required under Section 12 (1) ha'ving been 
reached, and ha^ving been conceded before 
us. it must be said that the prohibition 
under Sec. 12 was undoubtedly a preven- 
tive measure. 

17. The petitioners then attack this 
order as mala fide alleging that the State 
Government was anxious to exploit eve^ 
opportunity to strike a blow at the said 
paper with a ■view to remove it, being a 
political opponent. Secondly, the State 
Government did not deliberately make 
the impugned order while the State Legis- 
lature was in session, lest its caprice may 
be exposed on the floor of the house; and, 
as soon as the budget session ended on the 
8th July, the State Government came out 
with the said order on the very next day. 

18. With regard to the first aspect, the 
State Government in its return states that 
the decision was taken adnrunistratively 
and not as a political decision. It was 
made at the instance of the District Magis- 
trate and on the advice of the Secretary. 
We accept this explanation. There is no 
material before us to show that the impu- 
gned order was passed for political rea- 
sons, divorced from the e.xigencies of the 
situation. We have accepted, on the con- 
cession made b.y the petitioners, that 
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there was sufficient material justifying 
the satisfaction of the State Government 
to make a prohibitory order under Sub- 
Section (1). From the mere fact that the 
political ideology or views of the *'Swa- 
desh" are different from those of the rul- 
ing party, it cannot be inferred that the 
impugned order had a political motive and 
the exercise of the power was mala fide. 

19. As regards the second aspect, the 
State Government says in its return : — 

"it is a matter of mere coincidence that 
the action could materialise only after 
the budget session of the Legislative 
Assembly had ended on the 8th of July 
1969”. 

We see no reason to disbelieve this state- 
ment. This is not a case where an autho- 
rity has only one thing to do at a lime. 
Where several things are to be done and 
there is no compelling reason to expedite 
the disposal of a particular matter, there 
is no lustification for attacking the order 
as deliberately timed. Moreover, the 
authority which has to take a decision 
may require thinking, or has to scan the 
material available. Therefore, no motive 
can be imputed, just because the decision 
Is delayed. The Government or the 
Minister concerned may have had to do 
other things as well and if the dedslon 
was taken on the 9th July, it was lust a 
coincidence that it was on the following 
day after the Assembly session came to 
a close. We accent the explanation sub- 
letted in the return. We are of the view 
that the action was not mala fide. 

20. The order is then attacked as 
arbitrary on the ground that it was long 
after the communal disturbances had 
come to an end and normalcy had been 
restored. We were told that in the 
announcement setting up the Commis- 
sipn of Inqmry, the date of the cessation 
of the disturbances is indicated to be the 
cth June. In our opinion, the mere fact 
^at there was no communal riot after 
the 8th June does not mean that complete 
normalcy had been restored. It mav be 
noted that although curfew was progres- 
sively relaxed, it was withdrawn com- 
pletely on the 15th June. That apart, 
there may have been material and 
Shri Soni told us that certain news were 
PiAlished in the 'Swadesh’ even after the 
8th June and even in early July — which 
was taken into consideration by the Gov- 
ernment in reaching its satisfaction. How- 
ever. we are not going into that question. 
In our opinion, the attack is without 
force. 

21. Another argument advanced to 
show capriciousness is that criminal pro- 
ceedings being pending in a competent 

I Criminal Court, the Government ought 
to have aiv^ted the findings and the deci- 
sion of the Criminal Court. In our 
opinion, it is wholly beside the point. 
We have already said that the mesisure 
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do^ not appear to us to be punitive. It 
was not aimed at punishing the news- 
paper for its past acts but the action was 
preventive. We, therefore, reject this 
contention also. 

22. The conclusion is inescapable that! 
the exercise of the power under Section 12l 
was justified. 

23. We shall now turn to the second 
aspect of the case. The question is whe- 
ther the restriction imposed is excessive. 
Before doing so. we must deal with 
Shri Soni's objection that this Court can- 
not go into that question. According to 
the learned counsel, all that the High 
Court can see under sub-section (5) of 
Section 12. is whether there was appli- 
cation of the mind in reaching the satis- 
faction reqmred under sub-section (1) and 
wheAer the power was exercised mala 
fide, but nothing more can be seen and 
the power of the State Government U 
imfettered on the question what action it 
takes. We are unable to accept this pro- 
position. Sub-section (5) of Section 12 
affords safeguard not only against capri- 
cious or arbitrary exercise of power, but 
also against excessive exercise of power, 
all of which are of vital Importance In 
considering whether the restrictions are . 
reasonable. The jurisdiction of this 
Court is to be found in the words: "th^' 
High Court mav pass such order as yt 
deems fit, confinning. varying or revers- 
ing the order of the State Government 
and may pass such consequential or 
incidental order as may be necessary > 
which are so wide as to make both the 
aspects justiciable namely, satisfaction 
required under sub-section (1) and also 
the nature and extent of the prohibitory 
order. Shri Soni strongly relied on a 
decision of Dbdt. C. J. and Pandey, J.. 
in Misc. Civil Case No. 297 of 1962. D/- 
16-4-1963 (Madh Pra), in support of his 
contention that this Court cannot review 
the order of the State Government as 
regards the extent of the restriction im- 
posed. In our opinion, this decision does 
not support that contention. What was 
held in that case is that Section 12 does 
not impose on the State Government a 
duty to afford to the applicant an op- 
portunity of being heard; nor does it 
impose on the State Government a duty 
to determine the question iudiciallv. nor 
is there anything to hold that such a duty 
is implied. The order is therefore, not 
assailable on the ground that the appli- 
cant vv’as not previously given an oppor- 
tunity of being heard; nor for the reason 
that the grounds for the satisfaction of 
the State Government were not disclosed 
in the order. It was also observed that 
the existence of a right to have the deci- 
rion re-examined by a superior tribunal 

is not enough to indicate that the primary 
authority is xmder an obligation to act 
judicially. The Pivislon Bench has itself 
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further observed that since the powers 
under Section 12(5) are undefined and 
•not in any way limited, they should be 
regarded as co-extensive with the powers 
of the primary authority; Nagendra Nath 
Bora V. The Commissioner of Hills Divi- 
sion and Appeals, Assam, 1958 SCR 1240 
= (AIR 1958 S.C. 398). We respectfully 
concur in these observations. 

24. In the present case, the State Gov- 
ernment has prohibited the bringing into 
or sale or distribution or circulation with- 
in the State, of the said newspaper "Swa- 
■desh” for a period of one month. The 
object is maintenance of public order. It 
is obvious enough that the impugned 
order has incorporated the words of 
clause (i) of sub-section (1). 

23. As we read it, clause (i) is to be 
applied to any newspaper, periodical, 
ijbook or document which has already been 
printed. What will be prohibited, either 
'absolutely or for a specified period, is the 
bringing into or sale or distribution or 
circulation within the State. The words 
"bringing into” in clause (i) refer to a 
publication which has been printed or 
.published outside the State. We, how- 
,ever, do not agree with Shri Sanghi that 

! the entire clause (i) is meant only for 
such publication as has been printed or 
published outside the State. There are 
four things which may be prohibited 
under clause (i): bringing into, or sale, or 
distribution or circulation within the 
iState. Nos. 2, 3 and 4 are not necessarily 
I applicable only to something which has 
jbeen printed or published outside the 
State. They as well apply to a publica- 
’tion which has already come into exist- 
ence within the State. Indeed, it would 
have been a more artistic drafting^ if 
these four things had been split up into 
two separate clauses, "bringing into the 
State” in one clause and the other three 
in a separate clause. 

2G. There is a radical difference be- 
tween clause (i) and clause fii). A plain 
reading of the two clauses together makes 
it very clear that while the former relates 
to something which has already been 
printed or published, the latter relates to 
a matter which is yet to be printed or 
published. When something has already 
been printed, what is to be prohibited is 
its sale or distribution or circulation for 
the purpose of preventing the evils enu- 
merated in the section. Under clause (ii) 
what may be prohibited is the printing 
or publication of "such matter”, _ which 
means such matter as will undermine the 
security of the State or be prejudicial to 
the maintenance of public order, or offend 
against decenev or morality. The import 
of the words "of such matter” is that the 
matter must be snecified while making 
an order under clause (ii). By specify- 
ing "such matter” the restriction becomes 


limited, so that the evil is prevented but 
the restraint does not go beyond the pur- 
pose. 

27. On this analysis, we are bound to 
say that in reproducing clause (i) in the 
impugned order, it was not the intention 
of the order, nor was it suggested in the 
return, nor at the hearing of the peti- 
tion, that it was meant for those issues 
which had been printed and published 
before the date of the order. Shri Sanghi 
urged that if we found that the order has 
been wrongly made under clause (i) and 
should have been made under clause (ii), 
we are bound to quash it and leave it to 
the State Government to pass another 
order, if they think fit. We cannot accede 
to this request. If under sub-section (5) 
this Court had no power to modify the 
order of the State Government, perhaps 
we would have done so. But if we can 
vary the order, we must, having regard 
to the peculiar facts and circiunstances 
of this case, choose to do so and make it 
appropriate. We would not quash it 
merely because the reproduction of the 
words of clause (i) in the impugned order 
was inept. 

28. We have given our considered 
thought and have heard the parties on 
the question whether the printing and 
publication of the "Swadesh” should have 
been prohibited in toto. In our opinion, 
the State Government exercised its power 
excessively. It was quite sufficient to 
prohibit the printing or publication of 
such matter as would be prejudicial to 
the maintenance of public order in the 
given situation, that is to say, by prohi- 
biting the printing and publication of any 
matter pertaining to the communal dis- 
turbances at Indore, or any other matter 
whatever which would relate to or would 
have any effect on the relations between 
Hindus and Muslims. That would have 
fully met the requirement of the situa- 
tion. That would have fully prevented 
the evil apprehended. There was no 
justification for totally prohibiting the 
printing and publication of the newspaper 
as such. Shri Soni strenuously argued 
that if the newspaper is allowed to be 
printed and published, it may print or 
publish some matter in such a way as to 
incite hatred and disharmony between 
the two communities. We do not see any 
force in this argument. In the first place. 
Shri Sanghi has made a categorical state- 
ment before us that there is no intention 
of the newspaper to publish anything in 
respect of relations between the rivo com- 
munities. Secondly, if the newspaper is 
bent upon contravention of the order, 
it can even now print or publish the 
newspaper and suffer its consequences. 
There will be nothing to prevent the State 
Government from making a fresh order 
in future if the conduct of the petitioners 
would so require. 
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29. It is remarkable that gTOund No. 
(vi) in the petition is in these words: — 
“Because, the order is excessive and 
arbitrary in that it makes an absolute 
inroad on the fundamental right of free- 
dom of expression and of practising one's 
profession, of carrying on one’s occupa- 
tion or bxisiness. which is guaranteed by 
clauses (a) and (g) of Article 19(1) of the 
Constitution of India. 'It is submitted 
that if the object of the State Govern- 
ment was to prevent publication of news 
about the communal disturbances in a 
manner likelv to promote feelings of 
enmity and hatred between the different 
communities or to disturb public tranquil- 
lity, the same could have been achieved 
by making a qualified and liimted order 
and a blanket order of the nature issued 
by the State Government totally prohi- 
biting the sale, distribution or circulation 
of the whole paper was absolutely un- 
called lor and unwarranted.’ 11 is sub- 
mitted that the restrictions imposed by 
the said order cannot be said to be reason- 
able restrictions in the interest of pubUc 
order, and consequently the said order is 
excessive, unjust and violative of the pro- 
visions of A^cle 19(1) (a) and (g) of the 
Constitution of India.” 

(Underlined (here In ' ') by us) 

In the return, ground No. (vl) is answer- 
ed thus:— 

"That Ground No. 6 is denied. Sodal 
control of individual liberty envisaged by 
Section 12 of the Act is a reasonable 
restriction and there is. therefore, no in- 
road on the fundamental right of the 
petitioners.” 

The State Government completely omit- 
ted to answer that contention raised in 
paragraph (vi) of the petition, which we 
have underlined. The return is abso- 
lutely silent why an order under clause 
(ii) would not have met the need; nor 
could Shri Soni tell us any satisfactory 
reason for taking the drastic step of com- 
pletely EUspentlmE the printing and publi- 
cation of the netvspaper for the period 
specified in the order, instead of rnaicing 
an order under clause (ii). We see no 
reason why the newspaper was not left 
free to print and publish news and views 
about other matters, for instance, man’s 
landing on the Moon, ensuing elections of 
the President and Vice-President of India, 
commercial advertisements, 'Rashi Phal’. 
dnema fixtures, sports, etc. etc., which 
had no bearing on the evil which was 
desired to be prevented. 

30. In the result the petition is partly 
flowed, and the operative part of the 
impugned order made by the State Gov- 
ernment on July 9, 1969, is varied. It 
shall be substituted by the following 
orden — 

(1) The petitioners shall not print or 
publish in the "Swadesh” upto August 9, 
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1969. any matter whatever pertaining to 
the communal disturbances at Indore, or 
any other matter whatever which mav 
relate to or which may have any effect 
on the relations between Hindus and 
Mu^ims. 

(2) UptQ August 9. 1969, no issue or 
issues of "Swadesh” printed or published 
between the 2nd June and 9th July, 1969. 
shall be sold, distributed or circulated 
within the State of Madhya Pradesh by 
the petitioners. 

The parties shall bear their own costs. 
The security amount shall be refunded 
to the petitioners. 

Petition partly allowed. 
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Letters Patent Appeal No. 16 of 1962. 
Vl- 17-10-1969, from Judgment of Newas- 
kar. J. in C. M. A. No. 76 of 1959, D/- 9-2- 
1962. 

(A) Lunitatioa Act (1963), S. 15 — 
Word 'execution' embraces all appropriato 
means by which decree is executed — 
Injunction partially staying execution — 
Effect is to prolong the life of whole de- 
cree — Civil M. A. 76 of 1959, D/- 9-2- 
1962. Reversed. 

(I) "Execution” in Section 15 embraces 
all the appropriate means by which a 
decree is enforced. It includes all pro- 
cesses and proceedings in aid of or sup- 
plemental to execution. (2) Stay of any 
process of execution is stay of execution 
within the meaning of the section. (3> 
Where any injunction or order has pre- 
vented the decree-holder from executing 
the decree, then irrespetive of the parti- 
cular stage of execution, or the particu- 
cular property against which, or th& 
particular judgment-debtor against whom, 
execution was stayed, the effect of such 
injunction or order is to prolong the liffr 
of the decree itself by the same period- 
during which the injunction or order re- 
mained in force. In other words, the^ 
period of stay shaU be excluded from- 
computation of the period of limitatiorv 
for further execution without creating" 
any restriction on the rights of the- 
decree-holder to execute the decree as he- 
chooses. AIR 1944 Nag. 155 & (1876) S' 
lod. App. 7 & AIR 1929 Pat. 597 & AIR 
1933 P.C. 52, Chitaley’s Comm, on Lim. 
Act (3rd Edn.) P. 528 & (1912) ILB 34^ 

AH. 436 & AIR 1944 Bom. 303 & AIR 

1940 Lah 75 & AIR 1924 All 707 & AIR 
LJ^AN/G198/69/GGM/M 
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1924 Bom. 383 & AIR 1933 Mad. 418 (FB) 
& AIR 1935 Mad 352 & AIR 1955 Andhra 
229: AIR 1934 Cal. 140 & (1906) ILR 
33 Cal. 689 & AIR 1959 Punj. 613 & AIR 
1928 Mad. 627 & AIR 1958 Cal. 1, Ref. 

(Paras 33 and 37) 

(B) Limitation Act (1963), Preamble 
— Construction — Provisions must re- 
ceive construction which language in its 
plain meaning imports. 

The provisions of the Limitation Act, 
like any other statute must receive a con- 
struction which the language in its plain 
meaning imports. It is the duty of the 
Court to give full effect to the language 
used in the Act. The Court cannot add 
words to a section unless the section as 
it stands is meaningless or of doubtful 
meaning. Section 15 of the Limitation 
Act is neither meaningless nor of doubt- 
ful meaning. AIR 1963 SC 1882 & AIR 
1959 S.C. 1331, Rel. on. (Para 31) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Ker. 236 (V 52) = 

ILR (1964) 2 Ker. 516, Subrama- 
nian v. Venkitadri Iyer 8 

(1964) AIR 1964 Ker. 134 (V 51) = 

1963 Ker. L. T. 442, P. V. Ittey 
V. Mani 8 

(1963) AIR 1963 S.C. 1882 (V 50) = 

1964-2 SCR 211, London Rubber 
Co. V. Durex Products Inc. 31 

(1959) AIR 1959 S.C. 1331 (V 46) = 

1960-1 SCR 168, British India 
General Insurance Co. Ltd. v. 

Itbar Singh SI 

(1959) AIR 1959 Punj. 613 (V 46) = 

60 Pun. L. R. 172, Union of India 

V. Moti Ram 8, 23 

(1958) AIR 1958 Cal. 1 (V 45) = 

61 Cal. W. N. 494, Baijanath 

Prasad v. Nursing Das 8, 26, 34 

(1955) AIR, 1955 Andhra 229 (V 42) 

=1955 Andh. W. R. 299, Soorayya 
v. Mallayya 8, 20, 21 

(1952) AIR -1952 Mad. 186 (V 39) = 

ILR 52 Mad. 421 (FB), Kande- 
swami v. Kannappa 32 

(1944) AIR 1944 Bom. 303 (V 31) = 

46 Bom. L. , R. 666, Virchand v. 
Marualappa 8, 15, 22 

(1944) AIR 1944 Nag. 155 (V 31) = 

ILR 1944 Nag. 250, Sitaram v. 
ChunnUalsa 12, 36 

(1940) AIR 1940 Lah. 75 (V 27) = 

190 Ind. Cas. 379, Kundomal v. 

Firm Daulat Ram 8, 16, 22 

(1935) AIR 1935 Mad. 352 (V 22), 

K. Raju V. K. Ayyaparaju 20. 21 

(1934) AIR 1934 Cal. 140 (V 21) = 

38 . Cal. W. N. 67. Saroj Banian 
Sinha v. Jov Diirga Dassi 21 

(1933) AIR 1933 P.C. 52 d’’ 20) = 

60 Ind. App. 43. Kirtyanand v. 
Hrthichand 14, 15, 16 

(1933) AIR 1933 Mad. 418 (V 20)= 

ILR 56 Mad. 490 (FB). Tripura 
Sundaram v. Abdul Khadar 16. 19 
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(1929) AIR 1929 Pat. 597 (V 16) = 

120 Ind. Cas. 315, Kirtyanand v. 
Pirthichand 8, 14, 16 

(1928) AIR 1928 Mad. 627 (V 15) = 

ILR 51 Mad. 583, Parmeshwaran 
Nambudri v. Seshan Pattar 8, 26 

(1924) AIR 1924 All. 707 (V 11) = 

82 Ind. Cas. 1, Ram Bharosay v. 

Sohan Lai 16, 17 

(1924) AIR 1924 Bom. 383 (V 11) = 

ILR 48 Bom. 485, Chanbasappa 
v. Holibasappa 8, 16, 18 

(1921) AIR 1921 Cal. 606 (V 8) = 

34 Cal. L. J. 163, Bovinda Nath 
Choudhury v. Basiruddin Mandal 15 
(1918) AIR 1918 Upp. Bur. 4 (V 5) = 

46 Ind. Cas. 399, Nachiappa v. 

Maung Pe 15 

(1914) AIR 1914 Bom. 303 (V 1) = 

ILR 38 Bom. 153, Bai Ujam v. 

Bai Rukmani 6, 15, 22 

(1912) ILR 34 All. 436=14 Ind. Cas, 

343, Ghulam Nasir-ud-Din v. Har- 
deo Prasad 8, 15 

(1906) ILR 33 Cal. 689, Gurudeo 
Narayan Sinha v. Amrit Narayan 
Sinha 22 

(1883) ILR 9 Cal. 773, Sreenath Roy 
V. Radhanath Mookerjee 33 

(1876) 3 Ind. App. 7= ILR 1 Cal. 

226, Phoolbas Koonwur v. Lalla 
Jogeshar Sahoy 12 

K. A. Chitaley, for Appellant; S. D. 
Sanghi and V. S. Pandit, for Respondents 
Nos. 1 and 2. 

SHIV DAYAL, J.;— This Letters Pa- 
tent Appeal from the judgment of Newas- 
kar, J., in Miscellaneous Appeal No. 76 
of 1959, was referred to the Full Bench 
by a Division Bench consisting of Dixit, 
C. J. and Tare, J. The question which 
arises in this appeal is whether an order 
staying a process in an execution pro- 
ceeding, or a "partial stay”, as it has 
been sometimes called, is within Sec. 15 
of the Limitation Act and excludes the 
period during which it was in force. That 
question arose in the following circum- 
stances, which have been stated to us by 
the learned counsel as undisputed. 

2. On June 14. 1927, a money decree 
was passed in Civil Suit No. 62 of Samvat 
1983 in the Court of the District Judge, 
Ujjain, (in the erstwhile Gwalior State), 
in favour of the predecessors-in-title of 
Ramnarayan appellant, who is now the 
decree-holder, against the predecessors- 
in-title of ChunnUal and Anandilal (res- 
pondents 3 and 4). now the judgment- 
debtors. Aggrieved by that decree, an 
appeal was preferred to the Gwalior State 
High Court. During the pendency of 
the appeal, and in connection with stay 
of execution, Ratanlal, father of Annndi- 
lal and JankUal (respondents 1 and 2) 
stood surety for the performance of the 
decree. On April 5. 1938. the appeal was 
dismissed by the Gwalior State High 
Court. Against the appellate judgment 
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^nd decree, a revision was filed in the 
Judicial Committee of the Gwalior State 
(Revision No. 8 of Samvat 1995) under 
the laws of that State. The revision wm 
• dismissed on February 11, 1941. It is 
that decree of the Judicial Committee 
which is under execution, 

3. The decree passed by the High 
-Court was put in execution on February 
23. 1939, (Execution Case No. 41 of Sam- 
vat 1995) against the judgment-debtors 
.and the surety. Certain objections were 
raised by the surety which were over- 
ruled by order dated December 9. 1939. 
From that order an appeal was preferred 
to the Gwalior State High Court (Appeal 
No. 9 of Samvat 1996). which was dismis- 
■sed on July 22. 1940. Aggrieved by it. 
the surety preferred an appeal to the 
judicial Committee of the Gwalior State 
(Civil Miscellaneous Appeal No. 1 of 
Samvat 1997). 

4. On January 23. 1940, while the said 
appeal No. 9 of Samvat 1996 had been 
pending in the High Court certain im- 
Tnoveable properties of the surety (i.e . 
fiv*e houses and land) situated in village 
Jiladhopura had been attached. They 
-were to be put to sale, but bv an order 
•dated August 16. 1940, the Judicial Com- 
mittee directed stay of the sale, while 
attachment was to continue. 


*'TAA HUKM SAANl OURQI <3AYAM 
BAKHKAR NEELAM KEE MAZEED 
KARRAVAI MULTAVI RAKHI JAY.” 
On November 24. 1944. Civil Miscellane- 
ous Appeal No. 1 of Samvat 1997 was 
•disposed of in Qsnsequence of which the 
-order of stay became dissolved. Execu- 
tion was then resumed: it was dlsmis^ 
•for default; but again restored; eventu- 
ally. on January 11, 1954. the decree- 
holder applied to the executing Court 
for sale of the attached property. On 
January 13, 1954, the decree-holder was 
•directed to furnish by January 21, 1954. 
♦Jrft td tY* tnPperVf to soVi. 

On January 21. 1954. the decree-holder’s 
•counsel reported no instructions. As the 
•decree-holder himself did not appear, the 
execution was dismissed for default. 


5. On February 18, 1954. the decree- 
•holder made a fresh application (No. 7 of 
1954) for execution. It is that applica- 
•tion for execution from which the pre- 
sent appeal has arisen. 


6. Ratanlal surety pleaded bar of 
"Section 48, Code of Civil Procedure. 
Pending those proceedings, Ratanlal died. 
His sons, Anandilal and Jankilal (respon- 
dents 1 and 2) were brought on tecord- 
Thev pursued the objection. The decree- 
holder reristed it on various grounds, two 
■of them being that he was entitled to the 
"benefit of Section 15(l) of the Limitation 
Act because of the stay order passed by 
the Judicial Committee on August 16. 
1940. and, secondly, imder Section 48(2) 


of the Code of Civil Procedure because 
the judgment-debtor had by fraud or 
force prevented execution of the decree. 

In tus reply, he set out the facts and 
circumstances in detail. The learned Dis- 
trict Judge rejected the objection. Bely- 
ing on Bai Ujam v. Bai Riakmani. ILR 
38 Bom. 153 = (AIR 1914 Bom. 330). he 
held that the benefit of Section 15(1) of 
the Limitation Act was available to ^the 
decree-holder. In view of that decision, 
he did not consider the contention that 
the judgment-debtor had by fraud or 
force prevented the execution of the 
decree. Anandilal and Jankilal, sons of 
the surety, appealed to this Court (Civil 
Kliscellaneous Appeal No. 76 of 1959). 
There, it was conceded that if the order 
of stay dated August 16,1940, be held 
sufficient to attract the provisions of Sec- 
tion 15(1) of the Limitation Act, the pre- 
sent execution petition filed on February 
18. 1954, would not be barred by time. 
Relying on certain decisions, the learned 
single Judge held that benefit of Sec- 
tion 15(1) of the Limitation Act could not 
be given because there was no total stay 
of execution. The appeal was allowed 
and the application was held barred by 
time. The decree-holder’s plea for ex- 
clusion of time under Section 48(2) of the 
Code of Civil Procedure was again not 
considered. Aggrieved bv that order 
this Letters Patent Appeal was preferred 
by the decree-holder. 

7. It is not disputed before us that the 
period of 12 years, within the meaning 
of Section 48 of the Code of Qvil Proce- 
dure is to be computed from February 14. 
1941. The present application for execu- 
tion was made ori February 18, 1954, that 
is. one year and four days beyond 12 
years. 

8. It is urged by Shri Chitale. learned 

counsel for the appellant, that the period 
from August 16, 1940, to November 24. 
I94A. njYaw tfcft sale 

remained in force, must be excluded. The 
argument is that the language of Sec- 
tion 15 of the Limitation Act is not re- 
stricted in its application to a case where 
there was total , stay. Learned . counsel 
relied on Ghulam Nasir-Ud-Din v. Har- 
deo Prasad, (1912) ILR 34 All. 436: P. V. 
Ittey v. Mani, AIR 1964 Ker. 134 and 
Subramanlan v. Venkitadri Iyer, AIR 
1965 Ker. 236. It was further argued 
that at any rate, benefit of Section 15(1) 
of the Limitation Act must be given to 
the decree-holder in respect of the pro- 
perties which were attached and the sale 
of which was stayed by the order of the 
Judicial Committee, dated . August 16. 
1940, as was held in Baijnath Prosad v. 
Nursingdas, AIR 1958 Cal. 1. in which 
Parmeshwaran Nambudri v, Seshan Pat- 
tar. AIR 1928 Mad. 627. was relied, on. 
On the other hand. Shri Sanghi. leamw 
counsel for respondents 1 and 2, contend- 
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ed that no stay could be excluded in this 
case because there was tot^ stay of the 
execution of the decree. The argument 
is that mere stay of sale of a particular 
property is not "stay of execution of the 
decree” within the meaning of Sec, 15. 
He relied on Chanbasappa v. Holibasappa, 
AIR 1924 Bom. 383; Kirtyanand v. Pirthi- 
chand, AIR 1929 Pat 597; Kvuido Mai v. 
Firm Daulat Ram, AIR 1940 Lah 75; Vir- 
chand v. Marualappa, AIR 1944 Bom 303; 
Soorayya v. Mallayya, AIR 1955 Andhra 
229 and Union of India v. Moti Ram, AIR 
1959 Punj. 613. 

9. It is true that the stay order did 
not employ any general expression, such 
as, "execution of the decree is stayed”. 
The order was a limited and specific one, 
merely directing stay of sale of the at- 
tached property of the surety; attachment 
was to subsist. 

10. Before we consider the question 
in controversy, let it be stated that in this 
case execution of the decree did not 
totally stop consequent upon the stay 
order dated August 16, 1940. The decree- 
holder did proceed against another pro- 
perty of the surety and also against some 
property of the judgment-debtor, al- 
though the proceedigs were abortive. 
On December 5, 1940, the decree-holder 
made an application in the executing 
Court for attachment of certain debts 
amounting to about Rs. 4000/-, which 
were due to the surety from third parties. 
On December 6, 1940. attachment of the 
debts as prayed for was ordered and 
notices were issued accordingly to the 
surety and the judgment-debtor. It ap- 
pears that certain objections were raised 
and they were dealt with, but the fact 
remains that nothing was recovered. So 
also, on December 9. 1940, the decree- 
holder applied for attachment of mov^ 
able and immoveable property of the 
principal judgment-debtor. 

On December 11, 1940, the execuiang 
Court ordered a warrant of attachment of 
the judgment-debtor’s _ property to be 
issued. It appears that in execution of 
this warrant some moveables belonging to 
the surety were attached _ by the Nazir. 
'The surety raised an objection wher^ 
upon they were released by order dated 
July 17, 1941. It does not appear that 
in those proceedhigs aho anything was 
recovered. Shri Sanghi, even after go- 
ing through the entire record, could not 
point out that anything vras done^ after 
the last mentioned date. The parties did 
not. nor do we, consider it necessary to 
enter details of what happened in those 
two proceedings. The object with which 
we have mentioned about those two pro- 
ceedings initiated by the decree-holder 
(on his application dated December 5, 
1940, against the surety, and that dated 
December 9, 1940, against the principal 
judgment-debtors) is to remember that 
1970 MR./8 VI G-30 
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the decree-holder did proceed with the 
execution of the decree in a manner 
which was not prohibited by the stay 
order dated August 16, 1940. We have 
already stated that that stay order ceased 
to operate on November 24, 1949. We 
shall consider the effect of the decree- 
holder having taken steps in execution 
during that period. 

11. On going through the decisions 
referred to above, we find that three 
divergent views have been taken in them. 
One view is that Section 15 of the Limita- 
tion Act comes into play only when there 
has_ been absolute stay, by operation of 
which the execution of the decree could 
not proceed at all, by any means. The 
second view is that even in cases of par- 
tial stay, in the sense that execution was 
stayed against any particular property or 
against any particular judgment-debtor 
the decree-holder can avail himself of 
exclusion of time under Section 15 of the 
limitation Act. The third view is that 
where a proceeding in execution is stayed 
only so far as a particular property is 
concerned, benefit pf Section 15 will be 
available if execution of the decree is 
sought against the same property but not 
where another property is sought to be 
sold. 

12. We shall first consider the deci- 
sion in Sitaram v. Chunnilalsa, AIR 1944 
Nag 155, cited by the Division Bench in 
the order of reference. In that case, the 
real question was whether Section 48 of 
the Code of Civil Procedure was control- 
led by Section 15 of the Limitation Act, 
so that the provisions of the latter could 
be invoked in computing the period pre- 
scribed by Section 48 of the Code. The 
Division Bench answered the question in 
the affirmative, holding that Sea 15 of 
the Limitation Act is perfectly general 
and the provisions contained therein can 
be invoked in computing the period of 
limitation prescribed by Section 48 of the 
Code of Civil Procedure. The decision of 
the Pri\'y Council in Phoolbas Koonwur 
V. Lalla Jogeshur Sahoy, (1876) 3 Ind 
App 7, was relied on. That question 
has not been agitated before us. 

The Division Bench gave benefit of 
Section 15 to tlie decree-holder and the 
appeal of the judgment-debtors was dis- 
missed. One of the contentions raised 
before the Division Bench was that there 
was no order for stay of execution of the 
decree; that even if there was such stay 
of execution, it would only operate in 
respect of the money recoverable_ under 
the decree as against Ramlal but it v.’ould 
not operate as against other judgment- 
debtors or in respect of claim for posses- 
sion. This objection was rejected with 
these observations: — 

"A perusal of the order sheets in the 
case will make it dear that the execution 
of the decree was stayed. It vras not 
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restricted as regards the judgment-debtor 
or in respect of money recover- 
able under the decree.” 

The Division Bench nowhere held that 
if stay was restricted as regards one 
judgment-debtor or in respect of any 
spedfied property, benefit of Section^ 15 
was not available. The decision in Sita- 
ram’s case. AIR 1944 Nag 155jsupra), 
therefore, cannot be read as lending sup- 
port to the first of the three views we 
have enumerated. 

13. Shri SangW strenuously argued 
that the expression "execution of which 
has been stayed” (and "which" here 
refers to "a decree”) connotes that unless 
execution is totally staved in the sense 
that the Court is prohibited to execute 
the decree at all. benefit of Section 15 
will not be available. The argument is 
that where merely sale of a particular 
property is stayed, it Is open to the de- 
cree-holder to find other properties of the 
judgment-debtor and proceed with the 
execution. 

14. In Kirtyanand v, Pirthichand. AIR 
1929 Pat 597, r^ed on by Shil Sanghl, 
the question was difierent In that case, 
the decree had been executed not less 
than six times before the execution pro- 
ceeding which reached the High Court 
It was a compromise decree and the right 
to execute It accrued on April 1. 1915. 
under the terms of the compromlM. An 
application for execution was made on 
July 13, 1927, which was beyond 12 years. 
Benefit of Section 48(2) of the Code of 
Civil Procedure and also of Section 15 of 
the Limitation Act was sought by the 
deCTce-holder on the ground that in 
another suit the property of the surely 
against whom execution of the decree 
was sought, had been entrusted to a re- 
ceiver and the decree-holders were 
directed to wait for payment. Both the 
contentions were rejected by the Patna 
High Court The matter went to the 
Privy Couricil and the decision is reported 
in Kirtyanand Singh v, Pirthichand. AIR 
1933 PC 52, where it was held that where 
a receiver appointed in a diflerent suit 
has been directed to make payments In 
discharge of the decree sought to be 
executed, the provisions of Se^on 48(1) 
(b). Civil Procedure Code, do not apply. 
It was further held that a statement in an 
order, in that different suit that the decree- 
holders of the decree sought to be exe- 
cuted must wait for payment was not an 
injimction or order staying execution of 
the decree within Section 15 of the iJinl- 
tation AcL Therefore, that case is of no 
help here. Shri Sanghl conceded this 
position. 

15. Reference may also be made to 
Chitaley’s Commentary on the Limitaffon 
Act (3rd Edition) at page 528. under the 
heading "Partial Stay of Execution’*, 
where it is remarked thus;— 


**It has, however, been held In sona 
cases ILR 38 Bom 153*=>(AIR 1914 Bom 
303): Nachiappa v. Baslruddin Mandal, 
AIR 1918 Upp Bur 4 at p. 5: Boyinda 
Nath Choudhury v. Basiruddin Maodah 
AIR 1921 Cal 606 and (1912) ILR 34 AU 
436, that a stay of execution of a part of 
the decree or as against a particular prt>* 
perty will nevertheless avail to save liml- 
tation for the execution of the decree as 
a whole. The reasoning advanced for 
this view is that this section does not say 
that the execution must have been wholly 
staved and that it is not justifiable to 
read into the section more than what it 
actually says. It is submitted that io 
view of the decision of the Privy Coundl 
in Kirtyanand Singh’s case, AIR 1933 
PC 62 and the other cases referred to 
already, these decisions are not good 
law," 

VJe have just now seen that in Kirtyanand 
case. AIR 1933 PC 32 (supra) the Privy 
Coimdl did not decide this point (SeS' 
also observations in AIR' 1944 Bom 303 
at P. 305). 


16. We wotild next refer to the dea- 
den in AIR 1940 Lah 75, a Single Benm 
decision of the Lahore fflgh Court. Thl5 
decision was relied on by a Dividon 
Bench of the Bombay High &)urt In the 
l^ore Case, in execution of a decree. & 
house situated in "Rlohalla Rupa Rlistn” 
was sought to be sold on June 12. 192% 
but the "execution proceedings were 
stayed”, while the application which went 
for oJnsideratlen before the High (3ourt 
related to a house situated in "Lakar 
Bazar”. It was observed that the execu- 
tion of the decree had never been Btayed 
by anv order of injunctiozL Then it was 
said that it was open to the decree- 
holders, after order was passed, to haTO 
the other properties of the judgmmt- 
debtors, both moveable and inimoveable, 
attached and also to have taken 
action for their arrest Exclusion 
of time under Section 15 of tte 
limitation Act was refused. The learaw 
Judge, who decided that case, referred to 
the following decisions: Ram Bharosay v. 
Sohan Lai, AIR 1924 AU 707; AIR 1924 
Bom 383; the Patna High Court AIR 1929 
pat 597 and the Privy Coimcil decision 
AIR 1933 PC 52 (supra) and Tnpi^a 
Sundarazn v. Abdul Khadar, AIR 1933 
Mad 418. We propose to examine these 
decisions as well 


IT. In AIR 1924 AU 707 (supra),> 
Daniels, J., after stating the facts of the 
case, held that in that case there was no 
injun^on and no order staying exer- 
tion. still he held that although the 
decree-holders might have been debar^ 
from one particular mode of execuUon, 
it was stlU open to them to execute meir 
decree in any other way and. therefor^ 
Section 15 of the Limitation Act did noS 
apply. 
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18. La AIR 1924 Bom 383 fsupra), a 
decree was passed in favour of Basappa 
Murseppa against Chanbasappa and an- 
other. It was a money decree. It was 
attached by a creditor of Murgeppa, who 
had obtained a decree again^ Basappa. 
It was held that on the application of the 
creditor Murgeppa^ who had attached the 
decree of his judgment-debtor Basappa, 
that Court was bound to proceed to exe- 
cute the attached decree and apply the 
net proceeds in satisfaction of the decree 
sought to be executed. Ihus, there was 
no stay of execution of the decree. Sec- 
tion 15 of the limitation Act, therefore, 
did not apply. It was held that neither 
the holder of the decree sought to be 
executed, nor the judgment-debtor was 
prevented from seeking to execute the 
original decree. No doubt, it was also 
observed: — 

"But we think that S. 15 only applies 
to an absolute stay, and not to a limited 
stay as would be ordered by the notice 
under Order 21, R. 53(1) (b)”. 

For these observations, no reasons were 
given in the judgment 

19. AIR 1933 Mad 418 (supra) was 
decided by a Full Bench. In that case, 
the mortgagee decree-holder applied to 
sell the mortgage security. He cited a 
previous application dated October 2, 1922, 
and claimed to be in time because he was 
restrained by an injunction from execut- 
ing the mortgage decree and that injunc- 
tion was dissolved on August 16, 1927. 
The executing Court dismissed the appli- 
cation as barred by time. Before toe 
High Court, toe appellant no longer main- 
tained that there was an application as 
originally stated, but it was argued that 
there was a decree, which in its effect 
was tantamount to an injvmction and 
which, therefore, attracted the provisions 
of Section 15 of toe Limitation Act, It 
was found that 8 months after toe appel- 
lant obtained her decree, certain worship- 
pers, impleading both toe mortgagor and 
the mortgagee, got it declared that the 
security of toe mortgage was a religious 
endowment and not the property of toe 
mortgagor. It was that decree which the 
appellant asked toe High Court to treat 
as an order staying toe execution of her 
prior decree until it was set aside on 
appeal by the High Court on August 16, 
1927. It was held toat the appellant was 
not restrained or prevented from ^ecut- 
ing her decree and if she had applied for 
execution, the Court could not have re- 
fused it. The High Court refused to read 
toe word "stayed” as "inconvenienced”. 

2Q. Then there is a decision in Raju 
V. Ayyaparaju. AIR 1935 Mad 352, deli- 
vered fay Beasley, C. J., on behalf of toe 
Diwsion Bench. The facts of that case 
are not stated in toe judgment. That 


decision has been followed in AIR 1955 
Andhra 229 (infra). Beasley, C. J., said; — > 

*'In our view, toe stay was a limited 
one. It was an order merely staying the 
Court. It did not put an end to the rights 
of either the judgment-creditor or toe 
judgment-debtor to apply for execution 
which within the plain terms of the order 
they are entitled to do. The execution 
of the decree, therefore, remained stayed, 
for just so long as the judgment-creditor 
or the judgment-debtor chose not to 
apply for execution. As soon as either 
of these parties applied for execution, 
then the rtay would be removed. It was 
thus within the power of the execution 
petitioner at any time himself to remove 
the stay and under these circumstances, 
in_ our view, it is impossible to say that 
tl^ is a case which comes within S. 15, 
Limitation Act.” 

Since this decision has been relied on 
AIR 1955 Andhra 229, where toe question 
arose in connection with Order 21, R. 53, 
Civil Procedure Code it may as well be 
thought toat toe question in toe Madras 
Case also arose in connection with O. 21, 
Rule 53, Civil Procedure Code, and that 
is why the possibility of toe judgment- 
debtor putting the decree into execution 
was also taken into account. 

21. In AIR 1955 Andhra 229 (supra), 
toe facts were toat Veerina Venkata- 
rathnam and some others had a prelimi- 
nary decree, which was followed by a 
final decree to enforce a mortgage. As 
toe decree-holders made default in pay- 
ment of income-tax, toe Income-tax 
Officer issued a certificate to toe Collector 
intimating him that a certain sum was 
due from the decree-holders and request- 
ing him to recover toe same imder the 
provisions of Section 46(2) of toe Income- 
tax Act. Pursuant to this certificate, the 
Collector attached toe decree and at the 
same time requested the Court to stay 
execution of the decree. The Collector 
then filed an execution petition for exe- 
cuting toe decree. It was held that the 
Collector had no right to execute the 
decree. Then toe decree-holders fil- 
ed an execution petition for exe- 
cuting the decree. It w’’as held by 
the executing Court and toe first appel- 
late Court that the application was bar- 
red by limitation as having been filed 
more than three years from tlie date of 
the final order. The decree-holders pre- 
ferred a second appeal to toe Madras High 
Comrt. The Second Apjoeal avas dismis- 
sed, but toe learned Judge declared the 
case fit for Letters Patent Appeal. The 
Letters Patent Appeal was heard by toe 
Andhra Pradesh High Court. The ques- 
tion. inter alia, was whether tlie period 
during which the stay order passed by 
toe Collector remained in force, could_ be 
excluded under Section 15 of toe Limita- 
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ticn Act In computir^ the period of limi- 
tation for executing the decree. 

In answering this question In the nega- 
tive. reliance was placed on AIR 1935 
Llad 352 (supra) and Saroi Ranjan Sinha 
V. Joy Durga Dassi, AIR 1934 Cal 140, 
which, again, was a case under Order 21. 
Rule 53, Civil Procedure Code. Having 
cited those dedrions, the principle under- 
lying Section 15 of the Limitation Act 
was stated thiis: — 

"If execution of the decree was stayed, 
it would be an unnecessary burden on 
the decree-holder and an empty formality 
if he should be compelled to file execu- 
tion application at the risk of his decree 
otherwise gettin g barred. A decree, 
which has been stayed, cannot obviously 
be executed. So under this section, the 
period covered by the stay order is allow- 
ed to be excluded from the period of 
limitation. 

That reason cannot hold good tf the 
decree-holder, or his representative is not 
prevented from executing the decree. If 
he has a right to execute the decree and 
has failed to exercise that right, it can 
only be at his a'vn risk.” 

Then the implications of Order 21. R. 53. 
Civil Procedure Code, were stated, and 
the appeal was dismissed. 

22. la AIR 1944 Bom 303. a stay order 
was passed as regards a fraction of the 
property sought to be sold. It was held 
that there was notldng to show that the 
decree-holder could not have proceeded 
against the fractional share of the pro- 
perty which was not affected by the stay 
order. AIR 1940 Lah 76 (supra) was relied 
on. The dedsion in GurudeoNarayan Sinha 
V. Amrit Narayaa Sinha, (1906) ILR 33 
Cal 689, was distinguished. The decision 
In ILR 38 Bom 153«=(AIR 1914 Bom 303) 
(supra) was also distinguished as it was 
found on reference to the facts that to 
that case stay was of the whole of the 
decree. 

23. In AIR 1959 Puni 613, an applica- 
tion for execution of a decree pass^ by 
a Delhi Court on August 12. 1935. was 
dismissed on January 4, 1936. The de- 
cree was transferred to Agra Court for 
execution, but the execution was stoyrf 
under the Uj*. Temporary Postponement 
of Execution of Decrees Act, 1937. and 
remained pending till January 1950. In 
the meanwhile, another execution appli- 
cation was filed and dismissed at Delhi 
in 1939. Th_en the application for execu- 
tion, where the quesUon of Section 15, 
Limitation Act, arose, was filed on Janu- 
ary 24, 1961. It was held that there was 
no absolute stay of execution tmder the 
U.P. Act and that what was stayed by 
the Act was recovery of decretal amount 
by sale of some land owned by the 
Judgment -debtor to the district of 
Agra and since there was no- 
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thing to prevent the decree-holder 
fipm taking proceedings at Delhi 
against any assets of the judgment- 
debtor, which could be found there, and, 
further, since in fact while the Act which 
stayed those proceedings was in force, 
an execution application was filed and 
dismissed at Delhi, the application in 
question was held barred under Sec- 
tion 48 (1), Civil Procedure Code. The 
benefit of Section 15 of the Limitation Act 
was not given. 

24. Having carefully gone through all 
these decisions, we find that the basis for 
the first view is that where execution of 
the decree w’as stayed as regards merely a 
part of it, the decree-holder could have 
obt^ed execution of the decree against 
another property, so that, if he did not, 
he was not entitled to exclusion of tone 
under Section 15. 

25. The second view Is founded on the 
following reasoning. There is nothing to 
limit the wording of Section 15 and there 
is no justification for adding words to 
that section. The decree-holder’s discre- 
tion to execute the decree to any manner 
he deems fit shoidd not be fettled. To - 
compel him to adopt a particular -mode of 
execution is to take away the ..disereti^ . 
vested in him. However, the-Tegal posi- 
tion will be different where a decree Is 
not a single decree but is a composite 
decree which consists of several decrees 
and stay of execution, partial or com- 
plete. of one or- the other of the eeveral 
decrees, would not be stay In respect of 
the Ttraaintog decrees. 

26. A third interpretation to 

tion 15 of the Limitation Act was given to 
AIR 1928 Mad 627 and AIR 1958 L 
In the Madras Case it was held that where 
an order stayed execution of the decree 
as against one judgment-debtor, t^ 
period during which the stay continue 
cannot be excluded to computing pC 
period of limitation for an execuUon 
against the other judgment-debtors, when 
there was no stay order against 
The Calcutta decision was pronounc^ 
by ChakravartU, C. J„ speaking for the 
Division Bench. 'While notice was ^en 
of the preponderance of judicial opimon 
to favour of the view that Section 15 
contemplated an absolute stay. It was 
held that it applied also to a case of 
partial stay but only so as to allow 
exclusion of the period of stay to com: 
putation of time for a further execution 
against the same person or against me 
same property against which executiM 
was previously stayed. It was obse^eu 
that the view they took was not without 
hesitation and it appears that they fomia 
themselves compelled to take that vi^ 
because they could see anomalous results 
flowing from the first view and also th® 
second one. 



1970 Eamnarayan v. Anandilal (FBI (Shiv Dayal J.) [Prs. 27-32] M. P. 117 


. 27. . These, then are the three views 
based on the reasons we have summed up 
above, yfe shall test these views by the 
language of Section 15. Omitting the 
words which are not relevant, it reads 
thus : — ■ 

"In computing the period of limitaiion 
prescribed for any application for execu- 
tion of a decree, the execution of whidi 
has been stayed by injunction or order, 
the time of the continuance of the injimc- 
tion or order, the day on which it was 
issued or made, and the day on which it 
was withdrawn, shall be excluded." 

There are no words like "totally”’, 
"wholly” or "as a whole” after the word 
"execution”. Therefore, if the first view 
is accepted, we will have to read those 
words in the section which are not there 
and this cannot be justified when that 
interpretation leads to an obvious anoma- 
ly. It is incontes.table that the choice is 
entirely of the decree-holder against 
what property of the judgment-debtor 
and against which of the judgment- 
debtors, in case they are more than one, 
he will proceed in execution of the decree. 
Where he had already got a certain pro- 
perty of a certain judgment-debtor 
attached and had applied for its sale, but 
the sale was stayed, it was no duty of 
his to make a searching enquiry for other 
properties which the judgment-debtor 
may have had. To accept die first view 
as correct, it "will have to be said that the 
decree-holder was imder an obligation to 
trace out another property of the judg- 
ment-debtor and to proceed against. If he 
did not, he cannot avail himself of the 
benefit of Section 15. To put it different- 
ly, the benefit of that section would be 
denied to the decree-holder if the judg- 
ment-debtor is able to show that he had, 
during the pendency of the stay order, 
any property moveable or immoveable, 
in any nook or comer of the coimtry. It 
would suffice that the judgment-debtor 
could show some money deposited in 
some bank in any comer of the cormtry. 
To chase a wild goose may perhaps be 
possible, but to require the decree-holder 
to comh the entire country to trace out 
some other property, moveable or _ im- 
moveahle, visible or Mdden, of the judg- 
ment-debtor, wall be generally _ looking 
to an impossibility. In our opinion. Sec- 
tion 15 does not intend so. 

28, Talre another case. Suppose, after 
stay of sale of a particular property, the 
decree-holder actually proceeded against 
some other property of the judgment- 
debtor and got it sold but the decree re- 
mained not fully satisfied. After the bar 
of stay is lifted, he applies for execution 
and seeks to get the same .property sold 
in respect of which stay order was pas^ 
ed. To deny the benefit of Section 15 in 
such a case would be to defeat the object 
and pxurpose of Section 15. That section 


^ intended to prevent accrual of any 
injury to^ the person who is interdicted 
by an injimction or order from exercis- 
ing his right of execution of the decree. 

29. Then, suppose, the judgment- 
debtor had no other property at all but 
■fee stey order was in liniited terms, 
directing sale of the particular property 
attached to be stayed. Still on fee first 
vie'w, it will be argued that benefit of 
Section 15 is not available to fee decree- 
holder for a further execution. Other- 
wise, it win have to be said that fee 
inapact of the stay order, when it is in 
limited terms, wfe depend upon the exis- 
tence or non-existence of another pro- 
perty of fee judgment-debtor for the pmr- 
pose of application of Section 15, that is 
to say, if fee judgment-debtor had some 
other property feen Section 15 ■wiU not 
apply, but if he had none, then it would 
apply. In our_ opinion, fee -true meaning 
of Section 15 is not dependent on such an 
extraneous factor. 

30. By giving all these illustrations 
we do not mean to say that the first ■view 
cannot be accepted on the grounds of 
equity or for considerations of hard- 
ship. We have only tried to demonstrate 
why we are not persuaded to see any 
justification for adding words to the seo- 
■tion, more so when such a course pro- 
duces anomalous results. 

31. The provisions of the limitation 
Act, like any other statute, must receive 
a construction which fee language in its 
plain meaning imports. It is the duty 
of the Court to give full effect to the 
language used in the Act. See London 
Bubber Co. v. Durex Products Inc., AIR 
1963 SC 1882. Their Lordships held in 
British India General Insurance Co. Ltd. 
V. Itbar Singh, AIK 1959 SC 1331, that 
fee Court cannot add words to a section 
■unless the section as it stands is meaning- 
less or of doubtful meaning. In our 
opinion. Section 15 of fee liinitation Act 
is neither meaningless nor of doubtful 
meaning. In acceoting the first interpre- 
■tation, the words like "wholly” or "by all 
possible means" have to be added. We 
see no justification for reading any such 
words in fee section. The plain object 
of the section is to exclude the period 
during which the process of execution 
was ^ayed. As regards the third view, 
we think feat it also would involve read- 
ing into fee section something v^hich it 
does not contain. The phrase "for any 
application for execution” have to 
be read as "for any application for exe- 
cution in the same manner in which its 
execution was stayed”. Again, we see 
no justification for adding those words to 
the section. 

32. As we shall presently say, the 
intent and purpose of Section 15 are clear 
enough, and so is its langapge. We how- 
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ever, dedre to add that even otherwise 
we would have supported the second view 
on tte principle that where the language 
Is not precise, the prowsons ol the Limi- 
tation Act should be construed equitably 
and. if alternative constructions are pos- 
sible, the one which is beneficent should 
be adopted. This piindple was accepted, 
lor instance. In Kandeswartd v. Kannappa. 
LLR (1952) Mad 421 = (A1R 1952 Mad 
186) (FB). 

31. "We are dearly ol the view^ t^t 
"execution” In Section 15 of the Limita- 
tion Act does not mean merely the title 
of the proceedings, nor nec e ssa ri ly the 
whole process of execution. "Execution'* 
means enforcement of a decree or an 
order by the process of Court so as to 
enable the decree-holder to recover the 
fruits of the decree. As held la Sree- 
nath Roy v. Radhanaih Mookerjee, (1883) 
ILR 9 Cal 773 at page 776, the words 
•"execution of decree" mean the enforce- 
ment of the decree by what is generally 
known as '•'proc^ ol execution”. The 
Code of Civil Procedure deals with 
different kinds of processes against person 
and property ol the judgment-debtor, or 
lor the restoration of any specific pro- 
perty, land, or goods, or lor compelling 
the judgment-debtor, by attachment, to 
obey the decree of the Court In 33 CJS 
1, at page 134. there i^ the following 
statement 

"It (execution) sometimes embraces 
all the appropriate means to execution of 
the judgment; all means by whidi the 
judgments or decrees of Courts are enforc- 
ed; all processes i^ued to carry Into effect 
the final judgment of a Court; all 
processes and proceedings In aid oL or 
supplemental to execution that are custo- 
mary in dvU cases." 

IWe read the word "execution" In Sec- 
tion 15 in tlds broad sense so as to em- 
brace the various processes of execution, 

I ind any of them* We ate furthec at the 
view that the words "has been stayed by 
an injtmction or order” are clearly rat- 
able to_ the factual position. An order or 
injunction staying execution of a decree 
may either be in general or unspecified 
terms (such as ‘execution Is stayed' or 
the decree-holder is restrained from exe- 
cuting the decree*). It may be in linut- 
ed or spedfied terms (such as "the sde of 
property 'A' Is stayed” or "the decree- 
holder is restrained from taking posses- 
sion of property 'B’, eta"). la the latter 
case also, it will be aa!d that execution 
nas been stayed because a certain spedfi- 
ed process in execution is also 'execution*. 
If we are right in this Interpretation of 
the word "execution”, as we think we 
are, we are not adding any words to the 
section. 

34, in short. If further progress cd an 
execution' of the decree is staved by an 
Injunction or order, the period of sudi 


etav shnll be excluded in computing the 
period of liiMtatioa prescribed for any 
application for execution of that decree, 
lie word "any” is of emphatic import 
and the excliision will be available for 
any application for execution of the 
decree by whatever process the decree- 
holder likes to enforce it It was, how- 
ever, contended that some anomalies are 
also involved in accepting the second view 
such as those pointed out In Baijnath 
Prosad's case, AIR 1958 Cal L It is argu- 
ed that where sale of property *A* Is 
stayed. It is not reasonable that limita- 
tion should be saved against the sale of 
property 'B*. This criticism. In our 
opinion, loses sight of the very purpose 
of providing limitation. The whole object 
and purpose of limitation Is to create a 
bar to the decree as a whole being exe- 
cuted after the prescribed time, and not 
to protect a particular property of the 
judgment-debtor or to prevent a parti- 
cular mode of execution after the pres- 
crihed time. What has to be seen Is 
whether the decree is executable or not 
If It Is, then there is no restriction on the 
decree-holder’s right to enforce it as best 
as be can. The effect of Section 15 of 
the limitation Act is to arrest the runn- 
ing of limitation when its execution te- 
mped stayed by an injunction or order 
and tous extend the life of the de^ee 
beyond the prescribed time. It Is in •that 
light that we liave to read the sectioo, 

35. We may observe that Section 15 
of the limitation Act appears to he 
analogous to Section 48 (2) (a) of the 
Code of Ovil I^cedure, which aPl^es 
to a case where the judgment-debtor has, 
Iw force or fraud, prevented the execu- 
tion of the decree. In oUr opinion. It 
will not be reasonable to suggest that the 
benefit of Section 48 (2) (a) of the 
will accrue to the decree-holder only if 
the judgment-debtor had made it Im- 
Vo aerate *Cut dfeeswe by en-V 
possible means. In our view, as long as 
the decree-holder was prevented from 
taking steps which he Hked to take to 
execute his decree, limitation did not run 
against hini- 

3G. The referring Bendi, while think- 
ing that the question is of conriderabie 
Importance, also observed that it Involv- 
ed the question of the correctness of 
certain observations made in Sitaram’s 
case, AIR 1944 Nag 155 (supra). We 
find that Sitaram’s case, AIR 1944 Nag 155 
does not take a contrary view. There, on 
the facts of that case It was found that 
the stay order was not restricted as re- 
gards any property or any judgment- 
debtor. The real question canvassed In 
that case whether Section 48 of the Code 
of Civil Procedure was controlled by 
Section 15 of the limitation Act and that 
question was decided in the affirmative. 
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_ 37. We, therefore, answer the ques- 
tion thus : (1) "Execution” in Section 15 
of the Limitation Act embraces all the 
appropriate means by which a decree is 
enforced. It includes all processes and 
proceedings in aid of or supplemental to 
execution. (2) Stay of any process of 
execution is stay of execution within the 
meaning of the section. (3) Where any 
iniunction or order has prevented the 
decree-holder from executing the decree, 
then, irrespective of the particular stage 
of execution, or the particular property 
against, whidi, or the particular ludg- 
ment-debtor against whom, execution was 
stayed, the effect of such injunction or 
order is to prolong the life of the decree 
itself by the same period during which 
the injimction or order remained in 
force. In other words, the period of stay 
shall be excluded from computation of 
the period of limitation for further exe- 
cution without creating any restriction 
on the rights of the decree-holder to exe- 
cute the decree as he chooses. 

38. As this appeal itself was referred 

to the Full Bench, we shall decide it by 
applying the conclusions we have just 
now expressed. By virtue of the order 
dated August 16, 1940, passed by the 
Judicial Committee, the sale of the pro- 
perties of the surety, which had been 
attached, was stayed. That order became 
dissolved on November 24, 1944. That 

entire period must, on the view we have 
taken, be excluded in computation of the 
period prescribed by Section 48 of the 
Code of Civil Procedure. , It is without 
consequence that during the period of 
stay the decree-holder did take some 
other steps between Demember 9. 1940, 
and July 17. 1941. against another pro- 
perty of the surety and also against some 
property of the judgment-debtor, which 
proceedings remained fruitless. 

39. This Letters Patent Appeal is 
allowed. The judgment and order pass- 
ed by the learned single Judge in Civil 
Miscellaneous Appeal No, 76 of 1959_ are 
set aside and the order dated April 3, 
1959, passed by the learned District Judge 
is restored. Anandilal and Jankilal 
(respondents 1 and 2) shall pay to the 
appellant his costs in this appeal; counsel’s, 
fee Rs. 200. They shall ^so pay to the 
appellant his costs in Civil Miscellaneous 
Appeal No. 76 of 1959: counsel's fee ac- 
cording to the prescribed scliedule. 
Chuimilal and Anandilal (respondents 3 
and 41 shall bear their own costs in both 
these appeals. 

Appeal allowed. 
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■ Jaykumar Jain and others. Appellants 
Y. Om Prakash and another. Respondents, 

Misc. (First) Appeal No. 112 of 1968, 
D/- 4-10-1969. from order of 4th AddI, 
Dist J., Jabalpur. D/- 16-2-1968. 

(A) Arbitration Act (1940), Ss. 39, 17 
! — Composite order — Court refusing to 
set aside award and also passing decree 
in terms of award — Appeal under S. 39 
(1) (vi) is still maintainable. 

In the case of a composite order, by 
which a Comrt refuses to set aside an 
award and also passes a decree in accord- 
ance -^vith its terms, the order refusing to 
set aside the award and the decree are 
both appealable as the provisions contain- 
ed in Ss. 17 and 39 are not mutually ex- 
clusive. Therefore, the fact that a decree 
has been passed does not preclude an 
appeal against the order refusing to set 
aside the award. If the order is set 
aside, the decree which is founded on if 
would lapse and consequently it cannot 
operate as a bar to the appeal agahist 
tlie order. A fortiori the making of two 
separate orders does not, take away the 
right of appeal given imder S. 39(l)(vil 
to a person aggrieved by an order setting 
aside or refusing to set aside an award, 
AIR 1940 Nag 386 & AIR 1956 Nag 245 & 
AIR 1959 Madh Pra 102 & F.A. No. 121 
of 1957. D/- 11-10-1960 (Madh Pra), Rel. 
on. (Para 5) 

(B) Contract Act (1872), S. 74 
Earnest money — Not same as part pay- 
ment of consideration — (Words and Phra- 
ses — Earnest money). 

'There is a distinction between eamesf 
money and part of the purchase price. 
Earnest money, although taken as part 
payment of the consideration, is also a 
guarantee for the due performance of the 
contract. AIR 1926 PC 1 & AIR 1916 
Nag 104 & AIR 1929 Nag 30(2) (FB) & AIR 
9947 Nag 193 & AIR 1964 Madh Pra 126 
& AIR 1963 SC 1405, ReL on. 

(Para 9) 

(C) Arbitration Act (1940), Ss. 13, 30 
• — Powers in making award — Failure to 
give reasons or mere error in decision r-i 
Not a ground for setting it aside, 

"When the parties have chosen th^ 
ovm arbitrator to be the judge in the dis- 
putes between them, they must accept 
tlie award as final for good or bad, and- 
a mere error in decision on the part of the 
arbitrator or his failure to giv'e reason 
for Ills decision is no ground for setting it 
aside. The presumotion is, that tiie arbi- 
trator intended to dispose finally all the 
matters in difference; and the award 
should be held final, as it is fav intend- 
ment made to be so. AIR 19G4 Madh 

:KM^7F266/69/RSB:/W, 
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Pra 15 & AIR 1963 SC 1677 & AIR 1965 
SC 214 & 1965 MP LJ 492 & AIR 1967 
SC 378 & AIR 1967 SC 1030, Rek on. 

(Paza 101 

(D) Arbitration Act (1940), Ss. 16. 30 
— Power to rennt award ■ — Eicitiaa at 
discretion by Court — Discretion is to ba 
exercised on substantially same grounds 
as justify setting aside of award — 
Award bad in toto, bad portion not seve- 
rable from rest of it — One of parties 
epprehensive that arbitrator ztugbt not 
approach question with fresh mind 
Discretion is to be exercised in favour of 
setting aside award rather than remit it. 

(Paras 12, 13) 

(E) Contract Act (1872), S. 10 — Con- 

strnctioD of contract — Intention is to bo 
gathered from relevant terms of contract 
and not from subsequent conduct of 
parties. (Para 11) 

Cases Reterred: Chronological Pataa 
(1967) AIR 1967 SC 378 (V 54) = 

(1067) 1 SCR 633, Bungo Steel 
nimlture (Pvt.) Ltd. v. Union of 
India 10 

a967) AIR 1967 SC 1030 (V 54)« 

(19671 1 SCR 105. Firm Madanlal 
Roshanlal v. Eukatachand Mills HO 
a965) AIR 1965 SC 214 (V 52)* 

(1964) 5 SCR 480. Jivrajbhai v. 
Chlntamanrao SO 

(1965) 1965 MP U 492=1963 Jab 
LJ 667. Radha Waliabb v. Gopal- 
das SO 

(1964) AIR 1964 Madh Pra 15 (V 51) 
-1963 IIP LJ 234. Rustomji v. 
Manmal So 

0964) AIR 1964 Madh Pra 126 
fV 51) -1963 MP U 184, Cbunni- 
lal V, Mohanlal fl 

a963) AIR 1963 SC 1405 (V 50)— 

(19G4) 1 SCR 515, Fateh Chand v, 
Balkishan Dass n 

(1963) AIR 1963 SC 1677 fV 50)— 

(1964) 3 SCR 410. Smt. Santa Sila 
Devi V. Dhlrendra Nath Sen SO 

(1960) F.A No. 121 ot 1957, D/- 11- 
10-1960 (Madh Pra), Beniprasad 
Dbdt V. Krishna Murari 4. 6 

(1959) AIR 1959 Madh Pra 102 (V 46) 

— ILR (1958) Madh pra 570, Shiv- 
ramprasad v. Gokulprasad Parme- 
shwar Dayal a S 

0956) AIR 1956 Nag 245 (V 43) = 

ILH (1956) Nag 871, Jayantilal v, 
Surendra r 

(1947) AIR 1947 Nag 193 (V 34)— 

, ILR (1947) Nag 60, Bhalchandca 

V. Mahadeo H 

0940) AIR 1940 N^ 385 (V 27)— 

ILR (1940) Nag 659. Kesbavlal 
Ramdaval v. Laxmanrao fi 

. 0929) AIR 1929 Nag 30 (2) (V 16)— 

24 Nag LR 189 (FB). Abas Ali v. 
Kodhusao n 

0926) AIR 1926 PC 1 (V 13) -24 
All LJ 248, Chlranjit SinpH V* 

Ear Swarup c 


0016) AIR 1916 Nag 104 CV 3)-12 
Nag LR 177, Ballabhdas v. Paikaif 
0002) ILR 29 Cal 167=29 Ind App 
51 (PC). Ghulam Jilanl v. Mobd. 
Hussain 

(1663) 33 Bear 213=55 ER 349. In 
re Tidswell 
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B. Ifc Seth, for Appellants; P. R. Naole- 
kpr (for No. 1) and N, ^ Patel (for No. 2), 
Sor Respondents. 

A. P. SEN, J.:— This Is an appeal by 
the plaintiffs from a dedsion of the IV 
Additional District Judge, Jabalpur, 
dated I6th Februair 1968. arising out of 
proceedings Instituted by them under 
Section 30 of the Arbitration Act, for the 
setting aside of an award. 


2. The relevant facts leading to the 
appeal are these. By an agreement dated 
3ist March 1965, the plaintifis had ct?ve- 
nanted to purchase from the defendant, 
hi5 five storeved building which was 
under construction at Narner Town. 
Jabalpm*. for a sum of Rs. 1,55,101/- and 
In pursuance thereof, paid Bs. 10.101/- 
as pert of the price. It stipulated that the 
defendant was to execute a sale deed 
within 4 months from the date of agree- 
ment, during which he was also to com- 
plete the construction work then. In pro- 
gress, e.g., installation of electricity fc., 
pumping of water to the upper floors, 
adzing of fittings and fixtures, dfstempar- 
loS ol walls and polishing of floors, etc. 
The transaction of sale xvas, howew, 
never completed and disputes arose be- 
tween the parties, each complaining of 
the other of breach while signifying Ws 
own willingness to fulfil his part of the 
contract Eventually, the parties appear 
to have abandoned the contract and hav- 
ing done so. referred their dispute to the 
sole arbitration of one Seth Ramkuman 
bf their agreement in writing dated 31st 
JiJly 1955. The reference to arbitration 
required the arbitrator to determine two 
questions: firstly, which of the parties had 
conunitted a breach of the contract. an4 
secondly, what were the damages payable 
to the injured party by the pa^ respon- 
cabla lor the breach. 

3. By an award dated 30th Novemter 
1965, the arbitrator- found the plaintiffs 
to be guilty of the breach complained of 
and hif accordingly, directed the forfti* 
tyre of tiv% asoovait oi Bs. 16.101/- 

by them, treating the same as earn^ 
ujoney. The arbitrator, however, direc^ 
ed that if the p laintiff.^ were so inclined, ^ 
they could still have a conveyance of tl^^ 
iwuperty, on payment by them of the 
balance amount of Rs, 1,45,000/- within 
2 months of the date of his award. The 
iJaintiBs apparenfly did not want auy 
spedfiQ pei^rmance of the contract and 
t»jly wanted thar money back and. ther^ 
tore, applied for setting aside of the award 
iipdsr Section SO of the Arbitration Act. 
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The learned Judge has only set aside that 
part of the award by which the arbitrator 
had provided for a completion of the sale, 
upon payment of the b^ance of the price, 
on the ground that such a direction Was 
beyond the terms of reference and hence 
illegal. As to the rest, he was of the 
view that the award of the arbitrator 
holding that the plaintiffs were in breach 
and, therefore, the amoxmt of Rs. 10,101/- 
deposited by them was liable to be for- 
feited, was binding on the parties and 
could not be set aside for the reason that 
there were no grounds made out for its 
being set aside imder Section 30 of the 
Arbitration Act, 

4. The respondent has raised a preh- 
minary objection as regards the maintain- 
ability of the appeaL The argument of 
Shri P. R. Naolekar, learned counsel pro- 
ceeds on these lines. It is argued that 
there were two separate orders — one re- 
fusing to set aside the award, and the 
other making it a rule of the Court and, 
therefore, appeals should have been filed 
against both the orders. The decisions in 
Shivramprasad v. Gokulprasad Parme- 
shwardayal, ILR (1958) Madh Pra 570= 
(AIR 1959 Madh Pra 102) and Beniprasad 
Dbdt V. Krishna Mimari, F.A. No. 121 of 
1957, D/- H-10-1960 (Madh Pra) are said 
to be distingifishable because they con- 
cerned a compodte order. It is also 
urged that the decree not being in con- 
formity with the award, an appeal lay 
imder Section 17 of the Arbitration Ach 
and, that the order refusing to set aside 
the award had merged in the decree and 
since there was no appeal filed against 
the decree, the appeal against the order 
refusing to set aside the award imder 
Section 30 was not appealable under Sec- 
tion 39(l)(vi) of the Act, These conten- 
tions are whoRy unfounded and cannot be 
accepted. 

5. After the Privy Council decision 
in Ghidam Jilani v. Mohd. Hussain, (1902) 
ELR 29 Cal 167 (PC), it can no longer be 
contended that an appeal lies against a 
decree in accordance with the award. In 
delivering their Lordships’ judgment. 
Lord Macnaghten stated: 

"They would be doing violence to the 
plain language of the Section and the ob- 
vious intention of the Code, If they were 
to hold that an appeal lies from a decree 
pronounced under it, except in so far as 
the decree may be in excess or not in 
accordance with the award.” 

All the Courts in India apart from the 
Calcutte High Court have uniformly taken 
the view that no appeal Is competent 
against a decree based even on an invalid 
award. This follows from the language 
of Section 17 which admits of no other 
construction. The principle is so w^ 
settled that we feel that no elaborate dis- 
cussion on our part is needed. Suffice It 


to say that in so far as this Court is con- 
cerned, the settled view is that in the 
case of a composite order, by which a 
Court refuses to set aside an award and 
^o passes a decree in accordance with 
its terms, the order refusing to set aside 
the award and the decree are both ap- 
pealable as the provisions contained in 
Sections 17 and 39 are not mutually ex- 
clusive. Therefore, the fact that a decree 
has been passed does not predude an 
appeal against the order refusing to set 
aside the award. If the order is set aside, 
the decree which is founded on it would 
lapse and consequently it cannot operate 
as a bar to the appeal against tte order 
(See, Keshavlal Ramdayal v. Laxmanrao, 
ILR (1940) Nag 659 = (AIR 1940 Nag 386); 
Jayantilal v. Surendra, AIR 1956 Nag 245 
and ILR (1958) Madh Pra 570 = (AIR 1959 
Madh Pra 102). A fortiori the making of 
two separate orders does not, in our opi- 
nion, t^e away the right of appeal given 
imder Section 39(l)(vi) to a person aggri- 
eved by an order setting aside or refusing 
to set aside an award. 

6. We fail to appredate the necessity 
for the plaintiffs to have filed an appeal 
against the decree under Section 17 of the 
Arbitration Act. It is true that the decree 
in so far as it struck down that part of 
the award aRowing them a right of a spe- 
cific performance was not in conformity 
with the award. But the plaintiffs are 
not aggrieved thereby, for that direction 
was for their benefit. They have not 
avaRed of that direction because they do 
not want to specificaRy enforce their 
rights under the contract. Their griev- 
ance only lies against the order which 
refuses to set aside the award in so far 
as it directs a forfeiture of the amount of 
Rs, 10,101/- deposited by them. Now, 
the scope of an appeal under Section 17 
of the Act is restricted by the terms of 
the section. If the plaintiffs were to file 
an appeal against the decree, their attack 
on the judgment and decree would neces- 
sarily be confined to the question whe- 
ther it was in excess or not in accordance 
with the award FA. No. 121 of 1957, D/- 
11-10-1960 (Madh Pra). In that case 
this Court ruled that where there are tivo 
distinct orders, as here, independent of 
each other, the appeRant would be pre- 
cluded from chaRenging the order refus- 
ing to set aside the award unless he filed 
an appeal under Section 39(l)(w) of the 
Act. That being so. the appeal against 
the impugned order is competent even 
though it was foUowed by a decree and 
the preliminary objection must, therefore, 
stand rejected. 

7. We are inclined to thinic that the 
learned Judge has perhaps erred in not 
setting aside the award which was bad 
on the face of it. The arbitrator had 
made an award from which it Is quite 
clear that he based his dedtion entirely 
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npon the use of the terra 'hvana’ in the 
agreement of reference. The parties had 
not by that agreement, referred to the 
arbitrator any dispute as regards the 
nature of the deposit of Rs. 10,101/- for 
adiudication. Nor bad they empowered 
him to determine whether the eaid 
amount was liable to be forfeited in the 
event the plaintiffs were found to have 
committed a breach. In directing a for- 
feiture of the amount, the arbitrator has 
clearly acted beyond the terms of refer- 
ence- 

8. Apart from this, the dedsion of the 
arbitrator that the payment of Bs. 10.101/- 
was by way of earnest money cannot be 
supported on the terms of the contract of 
sale. The r^evar*! condition is contained 
in clause 4 tnereof, which reads: 

"4. ConsideiUtion for the sale agreed 
upon he, Rs. 1.55.101/-. Out of this 
consideration, the vendor has received 
this day the sum of Rs. 10.101/-. This b 
by way of part price. The balance of the 
price Rs. 1.45,000/- wdll be payable on 
the date of execution of the sale deed be- 
fore the Sub-Re;dstrar.’' 

There was no stipulation anywhere in the 
contract that due to a nonfuUUment by 
the plaintiffs of their part of the contract, 
the amount of Rs. 10,101/- would be liable 
to be forfeited. The assumption of the 
arbitrator that there was such a UabUi^ 
on his finding that they had committed a 
breach of the contract, was clearly an 
error apparent on the face of the award, 
and this alone was a ground for setting 
aside the award or for remitting It to the 
arbitrator. 

0. The essential characteristics of 
earnest money are well known. Earnest 
money, although taken as part payment 
of the consideration, b also a guarantee 
for the due performance cf the contract. 
As their Lordships of the Privy ciiunal 
had stated in Chiranjit Singh v. Har Swa- 
mp; AIR 1926 PC 1— 

•'Earnest money la part ol the purchase 
price when the transaction goes forward. 
It is forfeited when the transaction 
through, by reason of the fault or failure 
of the vendee." 

In view of this, it is unnecessary for us 
to deal with this any further. So far as 
this Coxirt is concerned, the view has 
throughout been that there Is a distinc- 
tion between earnest money and part of 
the purchase price (See, Eallabhdas v. 
Paikaji. 12 Nag LR 177*=(Am 1916 Nag 
1Q4.V, Abbas AU v. Kodhusao, 24 Nag T.R 
189 = (AIR 1929 Nag 30 (2)) (FB); Bal- 
diandra v. Mahadeo. IIR (1947) Nag 60*" 
(AIR 1947 Nag 193) . and Chunnilal v, 
Mohanlah AIR 1064 Madh Pra 126). The 
dedsion of their Lordships of the Supreme 
Court in Fateh Ch^d v. Ralkishan Dass; 
AIR 1963 SC 1405 does not lay down any 
different prindple. 
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10. The learned counsel for the res- 
pondent argued before us that It was for 
the arbitrator to determine which party 
was in breach, and once he came to the 
conclusion that the plaintiffs had commit- 
ted a breach of the contract, ft was open 
to him to direct a forfeiture of the amount 
of Rs. 10,101/- depoated by them towards 
fulfilment of the contract, a sum which 
both the parties had not only in the 
agreement for reference but m all their 
statements subseauently filed, throughout 
referred to as 'byana'. In other words, 
the contention is that it had been accented 
by the parties that it was so. and the 
award cannot be upset because the arbi- 
trator has merely directed what, accord- 
ing to the learned counsel, was only a 
legal consequence that arose from the 
pl^tifis* breach of the contract. Reliance 
is placed upon Rustomji v. Manmal. 1963 
MPU 284 «* (AIR 1964 Madh Pra 15)J 
SmL Santa Sila Devi v. Dhirendra Nath 
Sen. (1964) 3 SCR 410“ (AIR 1963 SC 
1677V. Jivaraibhai v. Chintamanrao. (19641 
5 SCR 480-(AIR 1965 SC 214); Radha 
•WaUabh v. Gopaldas. 1965 MP LJ 492j 
Bungo Steel Furniture v. Union of India, 
(1967) 1 SCR 633»(AIR 1967 SC 378) and 
Firm Madanlal Roshanlal v. Hukurocbandv 
Mills. (1967) 1 SCR lOS-fAIR 1967 SC 
1030), for the submission that, when the 
parties have chosen their own arbitrator 
to be the judge in the disputes between - 
them, they mtiri accept the award as final 
for good or bad. and a mere error in ded- 
sion on the part of the arbitrator or his 
failure to give reasons for his dedsion Is 
no ground for setting it aside. The pre- 
sumption is. that the arbitrator intended 
to dispose finally all the matters in differ- 
ence; and the award should be held final, 
as it is by intendment made to be so. 

11. There can hardly be any quarrel 
with these prindnles which are firmly 
established, but there Is difficulty in ap- 
plying them to the tacts of the present 
cast The question whether the deporit 
of Rs. 10.101/- was a part of the Price or 
was in reality hy way of earnest money 
depends upon the proper construction of 
the contract and not as to how the parties 
may have subsequently chosen to des- 
cribe it Their Intention had to be 
gathered from the relevant term in regard 
to it and not on their subsequent con- 
duct Having regard to Clause 4 of the 
€»ntract the deposit of Rs. 10.101/- made 
by the plaintiffs was nothing but a part 
of the price. Nor had riiey intended that 
the amount was liable to be forfeiied, in 
the event of a breach, as a penalty. We 
are aware that parties not Infrequently 
assess the damages at which they rate a 
breach of contract by one or both of 
them, and introduce their assessment into 
the terms of the contract. In this parti- 
cular case, the parties had orlginaUr In- 
serted a clause lor payment ol Rs. 10,101/- 
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as liauidated damages by the party in 
breach, but that clause was struck out at 
•the time of execution of the contract. 
Instead, the following clause now finds 
embodied therein; — 

"7. Both parties will pay the damage 
to each other if they fail to, fulfil the 
.conditions.” 

The term was nothing but a provision 
for pajment of damages to the injured 
party for the loss that he suffers on 
account of a breach of contract, wliich 
arise hiaturally, according to the usual 
course for things’, from the breach. What 
were the reasonable damages resulting 
from the breach of the contract had, 
nevertheless, to be ascertained and deter- 
mined by the arbitrator and this he has 
failed to decide. We would agree with 
the learned counsel that if the arbitrator 
had stated that Rs. 10,101/- were, in his 
view, the amount of damages payable by 
the plaintiSs, the entire controversv 
would have rested with such adjudication, 
on the authorities relied upon by him, 
and the Court in that event would not 
have any jurisdiction to interfere with 
the award. But, unfortunately for the 
defendant, that is not the case here. 

12. The Court has a general discretion 
to remit an award for the reconsideration 
of the arbitrator. This discretion is in 
general exercisable upon substantially the 
same grounds as will justify the setting 
aside of an award (Russel on Arbitration, 
17th Ed., p. 308). Looking to the facts of 
this particular case, we do not think it 
either just or proper to make any such 
direction. The learned counsel for tlie 
appellants fears that the arbitrator might 
be prejudiced against the plaintiffs apply- 
ing for remission and that no useful pur- 
pose would be served in remitting the 
award to him when there is only one 
conclusion to which he could come, name- 
ly. that they were in breach. That being 
so. it would be more proper that the 
award should be set aside. Clearly there 
is no point in remitting the award when 
one of the parties is apprehensive that the 
arbitrator might not approach the ques- 
tion with a fresh mind. 

13, In Russel on Arbitraffon, 17lh Ed., 
p. 311, after stating that in exerd^g Its 
discretion as to whether to set aside or 
remit an award, the Court should have 
regard to the circumstances of the parff- 
cular case, it is observed that where the 
arbitrator might be prejuihced agaii^ 
the party applying for remissiom tl:e dis- 
cretion to setting aside should in prefer- 
ence be to remit it In illustrating the 
point the learned author relics upon the 
dictum of Romilly, M. R. in Re Tidswell, 
(18G3) 33 Beav 213 to the following effect: 

"The objection is, in my opinion, one 
which would malre it inexpedient to remit 
the award; because, notwithstanding the 


perfect honesty and bona fides of an arbL 
trator, it is impossible, where an award 
has been set aside and sent back upon 
such grmmds, that there should not be. 
in spite of himself, some disposition to 
favoin- one side and a disposition to make 
it appear that the objections to the award 
were useless and that the sending it bfck 
was productive of no good.” 

We would on this principle, think it ad- 
visable to set aside the award as a whole 
rather than remit it inasmuch as. in otur 
view, the bad portion of the award is 
i^everable from the rest of it. In tire 
circumstances, the award which is bad in 
toto must be avoided altogether and we, 
accordingly, set it aside, leaving the 
parties to their own remedy by way of 
suit. 

14. For all these reasons, the appeal 
succeeds and is allowed with costs. Tlie 
order passed by the learned Judge, dis- 
missing the application imder Section 30 
of the Arbitration Act, is set aside and 
instead, the same is allowed, settmg aside 
the award of the arbitrator dated 30tti 
November 1965. Coimsel’s fee as per 
Schedule or Certificate, whichever is less, 

Appeal allowed. 
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State of Madhya Pradesh, Appellant v. 
Shri Tulsiram, Respondent. 

Criminal Appeals Nos. 610 and 683 of 
1966, D/ 18-11-1969, from order of htegis- 
trate 1st Class, Waraseoni, D/- 1-7-1966. 

(A) Prevention of Food Adulteration 
'Act (1954), S. 13(2) — Delay in launchmg 
prosecution — Evidentiary value of ceili- 
ficate of Public Analyst not reduced — > 
Accused however is prejudiced. AHl 19G5 
Madh Pra 180 held, partly overruled by 
MR 1967 SC 970. 

Where there is long delay in launching 
the prosecution there is denial of the 
valuable right given imder S. 13(2) to the 
vendor to have the sample given to him 
analysed by the Director of Central Food 
Laboratory, The vendor in his trial, is 
so seriously prejudiced that it would not 
be proper to uphold his conviction on the 
basis of the report of the Public .Analyst, 
even though that report continues to be 
evidence in the case of the facts contain- 
ed therein. AIR 1967 SC 970, ReL on; 
AIR 1965 Madh Pra 180. held partly over- 
ruled, (Para 9) 

(B) Prevention of Food Adnltcrnt'on, 
Rules, 1955, B. 20 — Failure to add pre- 
servative in prescribed quantity — Con-r 
viction of accus ed can be challenged. 

il^BN/A539/70/GGM/C 



A.LR 


124 BL P. IPrs. l-3l State v. Msmun (Tare J.T 


Where the analy^ by the Public Ana- 
lyst is inordinately delayed and the 
launclung oi the prosecution also is to- 
crdinately delayed, prejudice to the 
accused being obvious, conviction cannot 
be based on the report of the Public Ana- 
lyst Where, however, the analysis by the 
I^blic Analyst is not inordinately delayed 
and the preservatives are added In the 
prescribed quantity, the mere fact of some 
delay in launching the prosecution vdlV 
not entitle the accused to claim an ac- 
quittal and the report of the Public Ana- 
lyst can form tee bads of conviction, 
^ere report of the Public Analyst is not 
unduly delayed, but there is an inflnnitv 
In the prosecution case by failure to add 
the prescribe quantity of preservatives 
to the samples, prejudice to the accused 
being obvious, no conduction can be based 
on the report of the Public Analyst. The 
Mmp result will £dUow if in addition to 
insuffidency of preservatives, the ana- 
lysis by the Public Analyst Is Inordinate- 
ly delayed. Cri. Appeal No, 495 3f 3951, 
D/- 3-10-1966 (Madh Pral afamOng 39W 
MP LJ 638. FoU. CrL Beviu No. 431 of 
1966, D/- 30-9-1969 (Madh Pra) & Cri. 
Eevn. No, 100 of 1907. D/- 8-9-1969 (Madh 
Pral & Cri. Seva. No. 591 of 1967. D/- 1- 
8-1969 (Madh Pra) & Cri. Revn. No. 83 
of 1987, D/- 21-8-1969 (Madh Pra) Si Cri 
Revn. No. 438 of 1967, D/- 24-1-1963 

(Madh Pra) & 1967 Cri U 1723 (Madh 
Pra) & Cri. Revn. No. 193 of 1967, D/- 5- 
12-1967 (Madh Pra) & AIR 1968 Gui 88 
& AIR 1969 Pat 155. Referred to. 

(Para 29) 

Cases Referred: Chronolo^cal Paras 

(1969) CrL Revn, No. 431 of 1966. 

Dl- 30-9-1969 (Madh Pra). Ataul 
Haque v. State of BLP. 
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D/~ 8-9-1969 (Madh Pra). Ram- 
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n969) Cri Revn. No. 83 of 1967. D/- 
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(1969) Cri Revn. No. 591 of 1967 
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Mukhram Sharma 22 

(1968) AIR 1968 Gu) 88 (V BS)— 

1968 Cri LJ 746, Manka Hart v. 

State of Gujarat 21, 23 

nseS) CrL Revn. No. 438 of 1967. 

Hi- 24-1-1968 (Madh, Pra). Nand- 
lal V. State of M.P, 18 


0967) AIR 1967 SC 970 (V 54}« 

1967 Cii IJ 939. Munidpal Corpo- 
lation. Delhi v. Ghisa Ram 8, 11. 14, 
16 to 23. 26. 27 

0967) 1967 Cri U 1723=*1967 MP U 
87i State of hiP. v, Abbasfahai 18 

0967) Cri Revn, No. 198 of 1967. 

D/- 5-12-1967 (Madh Pra). Fateh 
Mohammad v. Munidpal Corpora- 
tion. Jabalpur 19 

0966) 1966 MP U 638, Ramdayal v. 

State of M.P. 12. 13 

0966) Cri. Appeal No. 495 of 1964, 

V/- 3-10-1966 (Madh Pra). Muni- 
cipal Coundi Multai v. Juggan S3 

(1965) AIR 1965 Madh Pra 180 (V 52) 

= 1965 (2) Cri U 220, Munidpal 
Corporation, Gwalior v. Kishan 
Swaroop 8, 11, 16. 19. 2l 

IsL V. Tamaskar. Dy. Govt, Advocate, 
for the State; B. R Chopra, for Respon- 
dent 

TARE, J.t— This judgment shall also 
govern the disposal of Criminal Appeal 
No. 683 of 1966 (The State of 3.LP. V, 
Kishanaji s/o Bapu). These appeals arise 
out of different cases tmconnected with 
each other. Rut aa we happened to hear 
them on the same day and as they involv- 
ed the same question of law, we thought 
it necessary to dispase ihian of by a com- 
mon judgment The only common tiling 
In both the cases (3 that the same Food 
Inspector, Shri R. P. Shrivastava. bad 
taken tbe samples of mUk from the res- 
pective respondents on 26-B-1965 at vil- 
lage Manpur. where the respondents had 
gone to sell tee milk. However, we pro- 
pose to deal with the tacts of each case 
eeparately, 

Z. The Food Inspector, Shii R. P. Shti- 
vastava, (P.W. 1) had taken the sample 
of milk from Tulsiram on 26-5-1765. All 
formalities had been done by the Food 
Inspector and he put one drop of forma- 
lin for eadi ounce of rni)lf in the bottles 
Trtiich were duly sealed in the presence 
of attesting witnesses. One sample bottle 
was sent to the Public Analyst on 28-5- 
1965. It is not known as to when the 
Public Analyst received the eample. How- 
ever. he issued a report dated 11-6-1965 
(Ex. Py?), wherein he observed that milk 
fat was 4%, while non-fat solids were 
7%. Further, he opined teat the milk 
was adulterate indicating the presence 
of 22% of added water. He also stat^ 
that no change had taken place in the 
constitution of the sample that woidd 
interfere with the analysis. The report 
was actually sent by him on 11-6-1965. 
The Public Analyst night have conduct^ 
tee test at the latest on H-6-1965 or some 
time earlier, which means after 15 days 
of the samples being tak pn 

3, Thereafter, on 14-8-1965, the Food 
Inspector filed a complaint against Tula- 
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xam and the respondent actually appear- 
ed on 11-9-1965. It appears that he was 
served on th.e same day and it was on 
that date, namely. 11-9-1965, that he 
could have an opportunity of making a 
demand for sending any of the remaining 
sample bottles to the Director of Centr^ 
Pood Laboratory for examination so as to 
challenge the report of thg Public Ana- 
lyst. 

4. This case was registered as Crimi- 
nal Case No. 163 of 1965 of the Court of 
the Ma^strate, 1st Class, Waraseoni, who 
acquitted Tulsiram, mainly on three 
grounds: — 

(i) That, there was delay in examina- 
tion of the sample bottle by the Public 
Analyst; 

(ii) That, there was delay in latmching 
the prosecution, as a result of which the 
accixsed was prejudiced and he could not 
exercise his right as conferred by S. 13(2) 
of the Prevention of Food Adulteration 
Act, 1954; 

(iii) That, as formalin had not been 
added lipto the prescribed quantity, 
namely, 2 drops per ounce, the value of 
the report of the Public Analyst was 
diminished and it could not be asserted 
by the prosecution that the contents of 
the sample bottles might not have under- 
gone some change. 

5. The same Food Inspector, Shri R. P. 
Shrivastava, had taken the sample mOk 
from the respondent, Kishanji, in the 
connected appeal on 26-5-1965. The 
bottles were duly sealed after complying 
with all formalities. A sample bottle was 
despatched to the Public Analyst by the 
Food Inspector on 30-5-1965. The Public 
Analyst, as per the report. Ex P/7. dated 
11-6-1965, foimd that the milk fat was 4% 
and non-fat solids were 6.5%. The Public 
Analyst opined that the milk did not 
conform to the prescribed standard tor 
buffalo milk and it indicated the presence 
of 27% of added water. A challan against 
Kishnaji was filed on 4-8-1965. On 7-9- 
1965, the accused was absent as he could 
not he served for want of correct address. 
However, the correct address was furnish- 
ed and the respondent, Kishnaji, appeared 
in Court on 8-10-1965. That was the 
earliest time when Kishnaji could exer- 
cise his right under Section 13(2) of the 
Prevention of Food Adulteration Act 
1954. This case was registered as Crimi- 
nal Case No. 157 of 1965 of the Court of 
the Magistrate. 1st Class, Waraseoni, md 
as per the judgment, dated 2-8-1966, ilie 
Magistrate acquitted the respondent _ on 
the same grounds as in the case against 
Tulsiram. Als such, both the cases in- 
volve identical questions. 

6. First, we propose to talce up the 
question of delay in testing of the sample 
by the Public Analyst. In this connec- 
tion, we may observe tliat in some tyr^s 
of cases where preservatives may not be 


added, the delay of about a fortnight in 
conducting such test might prove fatal. 
But, where preservatives are added, St 
cannot be asserted by the defence that a 
delay of 14 or 15 days would be fatal to 
the prosecution case. We propose to deal 
with this aspect in some details a little 
later. But suffice it to say that although 
in some cases, it might have been held 
that a delay of a fortnight or so might 
prove fatal, we do not think that it would 
be a correct view, especially where pre- 
servatives are added to the samples. But, 
we do- not think that the so-called delay 
of a fortnight in the present two cases 
would be fatal to the prosecution case 
and we negative the contention of the 
learned coimsel for the respective respon- 
dent in each case. 

7. However, in our opinion, the second 
delay in launching the prosecution will 
have a material bearing and it is an im- 
portant question of law, as we find differ- 
ing and conflicting views expressed on 
that aspect of the case, especially in this 
High Court itself. For that reason, we 
propose to discuss this question in details. 

8. In Municipal Corporation, Gwalior 
V. Kishan Swaroop, AIR 1965 Madh pra 
180, to which both of us happened to be 
parties, we had discussed this question, 
wherein we had observed that the right 
conferred by .Section 13(2) of the Preven- 
tion of Food Adulteration Act, 1954, could 
be exercised only after a prosecution was 
launched and if there was undue dday 
in launching the prosecution, the accused 
could not exercise his right as conferred 
by Section 13(2) of the Act by ha-ying 
the remaining sample bottle or bottles 
examined by the Director of Central Food 
Laboratory so as to challenge the certifi- 
cate of the Public Analyst. We had also 
observed that on account of that fact, the 
e-videntiary value of the certificate of the 
Public Analyst might be reduced. But, 
however, their Lordships of the Supreme 
Court in Municipal Corporation of Delhi 
V. Ghisa Ram, AIR 1967 SC 970 held that 
the evidentiary value of the certificate of 
■the Public Analyst would not be reduced 
and it woiild continue to have the same 
e-videntiary value. But, according to 
their Lordships, it may be the question of 
prejudice to the accused on account of tlie 
delay in laimching the prosecution tliat 
might be the relevant consideration in 
such cases. We may usefully reproduce 
the obseiwations of their Lordships to the 
folio-wing effect: 

"It appears to us that when a -valuable 
right is conferred by Section 13(2) of the 
Act on the vendor to have the sample 
given to him analysed by the Director of 
the Central Food Laboratory, it is to be 
expected that the prosecution v.Ill pro- 
ceed in such a manner that that riglit vnll 
not be denied to him. The right is a 
valuable one, because -the certificate of 
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the Director supersedes the report o£ the 
Public Analyst and is treated as condu- 
dve evidence of its contents. Obviously, 
the right has been |5ven to the vendor In 
order that, for his satisfaction and pro- 
per defence, he should be able to have 
the sample kept in his charge analysed 
by a greater expert whose certificate ts 
to be accepted by Court as condusive evi- 
dence. In a case where there is denial 
of this right on account of the deliberate 
conduct of the prosecution, we think 
that vendor, in his trial. Is so serious- 
ly prejudiced that it would not be proper 
to uphold his conviction on the basis of 
the report of the Public Analyst, even 
though that report continues to be evi- 
dence in the of the facts contained 
therein. 

We are not to be tmderstood as laying 
down that, in every case where the right 
of tile vendor to have his sample tested 
by the Itoector of Central Food Labora- 
tory is frustrated, the vendor cannot be 
convicted on the basis of the report of 
the Public Analyst We consider that 
the principle znu^ however, be applied 
to cases where the conduct of the prose- 
cution has resulted in the derual to the 
vendor of any opportunity to exercise 
this right Difiereot considerations may 
arise if the right gets frustrated for 
reasons for which the prosecution U not 
responsible.'' 

9, Thus, thelc Lordships have dearly 
laid down that if prejudice to an accus^ 
could be inferred on account of the long 
delay in launching of the prosecution on 
accoimt of the fault of the prosecution it- 
self, whereby the accused is deprived of 
Ms valuable right of challenging the 
report of the Public Analyst, as conferred 
by Section 13(2) of the Act the conviction 
cannot be sustained on account of such 
prejudice, although the report of the 
EMbUc Analyst would continue to be 
good evidence. 

Therefore, it will have to be dedded 
with reference to the facts of each case 
whether any prejudice has been caused to 
an accused on account of such delay. Of 
course, the Court can always rely on the 
report of the Public Analyst which conti- 
nues to be good evidence. We may envi- 
sage three kinds of cases in order to as- 
certain whether the delay In launching 
of the prosecution would prejudice an 
accused in his trial; 

B ere there Is undue dday In the 
being examined bv the Public 
and there is also delay In laundt- 
;ecution so that the right of the 
conferred by Section 13(2) of the 
sndered nugatory; 

I Where there Is no delay In exa- 
i of the sample by the Public 
but there is undue delay In 
g the prosecution so as to deprive 


the accused of his riidif under Sea 13(2) 
of the Act, but where adequate precau- 
tions are t^en by adding of preservatives 
or by keeping the samples in a refrigera- 
tor; 

(b) Where there is no delay in exami- 
nation of the sample by the Public Ana- 
lyst and adequate precautions are taken 
by adding of preservatives and by keep- 
ing the samples in refrigerator, but there 
is inordinate delay in launching the pro- 
secution, with the re^t that the right oi 
the accused to have the sample tested by 
the Director of Central Food laboratory, 
stands defeated and any demand by him 
in that behalf would be rendered mean- 
ingless; * 

(iii) Whereas in the present two cas^ 
the samples were examined by the F^blic 
Analyst without any undue delay, but 
there was undue delay in launching of 
the prosecution, coupled with the fact 
that preservatives were not added by the 
Food Inspector accord^ to the prescrib- 
ed quantity, as prescribed by Rule 20 of 
the Rides fram^ imder the prevention 
of Food Adulteration Rules. 1055. 

It is to be noted that in the present cases, 
the Food Inspector had put one drop of 
lonnalin per ounce instead of the 
scribed quantity of two drops per ounce. 

10. As rega^ the question of not 
adding of preservatives In the prescribed 
quantity is concerned, the matter has 
been referred to a Full Bench of this 
Court in Alunidpal Committ^, I^andwa 
V. Ganpat, Criminal Appeal No. 311 of 
1&6&. D/- 25-3-1569 (^Udh Pra). It was 
suggested by the learned counsel for the 
respondents that this case be adjourned 
till the decision of the Full Ben^ casa 
We might have been required to follow 
that course if the dedsion of the present 
case had depended on the sole question 
of effect due to insufficient addition of 
preservatives. However, we do not pro- 
pose to dedde the case on this basis only 
and. therefore, in our opinion. It Is not 
necessary to await the dedrion ol tiie 
Full Bench. We are mainly concerned 
with the delay in launching the prosecu- 
tion which might cause prejudice to an 
accused. 

U. Further, we may observe that the 
view as expressed by a Division Bench 
of this Court in AIR 1965 Madh Pra 180 
(supra) was affirmed by their Lordships 
of the Supreme Court In AIR 19G7 SC 
970 (supra), so far as the question of pre- 
judice being caused to an accused on 
account of the delay in launching the 
prosecution Is concerned. But, what thdr 
Lordships did not approve of was the 
remark of this Court to the effect that, on 
account of the dday in laundung the pro- 
Eecution. the evidentiary value of the 
report of the Public Analyst would be 
diminished. According to their Lord- 
ships. the report of the Public Anab«t 
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■would con'dnue to be good evidence un- 
less it be superseded by the report of 'the 
Director of Central Food Laboratory, 
Their Lordships laid do'wn that it is the 
question of prejudice to the accused that 
■would be material in such cases. There- 
fore, it may be necessary to examine as 
to in what manner or under what circum- 
stances prejudice to the accused, if any. 
■will prove fatal to the prosecution case. 
On this aspect, there has been some diSer- 
ence of opinion in this Court. 

12. In Eamdayal v. State of M.P., 1966 
MPLJ 638, Naik J. observed that where 
formalin was not added 'to the samples in 
■the prescribed quantity, the coninction of 
the accused coiild not be challenged on 
that groimd alone. In 'that case, the 
Public Analyst had been examined as a 
■witness, and his evidence ^d not disclose 
that non-mixing of formalin in the pre- 
scribed quantity aSected 'the suitability 
of the sample for analysis. In 'that ■view 
of the matter, the con'viction of the accus- 
ed_ was upheld. However, t^t question 
being for consideration before •the Full 
Bench, we would decline to express any 
opinion, but would leave ■the matter for 
consideration of the Full Bench. 

13. In Municipal Coimcil, Mxiltai v, 
Juggan, Criminal Appeal No. 495 of 1964, 
D/- 3-10-1966 (Madh Pra), a Di'vision 
Bench case of this Court presided over 
by Golvalkar and Surajbhan JJ., the 
view of Naik J. as expressed in 1966 
MP LJ 638 (supra) was affir med fay hold- 
ing that mere non-adding of preserv'atives 
in •the prescribed quantity would not 
entitle an accused to acquittal on the 
ground that the report of the Public Ana- 
lyst should be excluded from' considera- 
tion altogether. 

14. "We may, further, refer to some 

Single Bench cases of this Court, wherein 
contrary ■views were expressed. In Ataul 
Haque v. The State of M.P., Criminal 
Eevn. No. 431 of 1966, D/-. 30-9-1969 

(Madh Pra), G. P. Singh, J. had to consi- 
der the question on the following facts: 
The Food Inspector had taken the samples 
on 19-10-1963. Each, sample bottle con- 
tained 250 grams of milk. Sixteen drops 
of formalin were added. The report of 
the Public Analyst was made on 8-11- 
1963; while the prosecution was launched 
on 25-3-1965. No application was filed by 
the accused for exercising his right of 
ha'ving one of the remaining bottles exa- 
mined by 'the Director of Central Food 
Laboratory ’mder Section 13(2) of the 
Prevention of Food Adulteration Act, 
1954. The counsel for the accused con- 
tended before the Single Bench that 'diG 
prescribed quantity of formalin according 
to Rule 20 of the Prevention of Food 
Adulteration Rules, 1955, would be 20 
drops and as such, 16 drops would be in- 
sufficient and, 'therefore, an inference 
should be dra'wn that the contents of the 
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sample bottles sent to the Public Analyst 
must have_ deteriorated. The learned 
Judge negatived that contention and held 
that no question had been put on behalf 
of the accused so as to get the matter 
clarified. It was also argued before the 
learned Judge ■that there being 'undue 
delay in launching the prosecution, the 
accused was deprived of Ms right to have 
the sample analysed by the Director of 
Central Food Laboratory, as per Sea 13(2) 
of the Act. The learned Judge negatived 
that contention by rel'ving on the 
Supreme Court case of AIR 1967 SC 970 
(supra). The learned Judge held that 
there was nothing to show that the other 
sample bottles had become unfit for ana- 
lysis at the time when the prosecution 
was instituted. In that 'view, the convic- 
tion of the accused was uphdd. 

15. In Ramsajeewan v. Commr., City, 
of Jabalpur Corporation, Criminal Re-vn. 
No. 100 of 1967, D/- 8-9-1969 QVTadh Pra), 
Bhave J. had to deal ■with a case where 
the chaRan was filed after 8 months of 
the sample being taken. It is to be noted 
that the sample had been taken on 28-7- 
1964 and it had been analysed by the 
Public Analyst on the same day. But, 
however, the chaUan was filed on 22-^ 
1965, after about 8 months, Bhave J. 
hdd that the report of the Public Analyst 
was good e'vidence and there would be no 
question of the contents of the sample 
deteriorating as the analysis has been 
done on the same day. Moreover, at the 
trial, the accused never demanded that 
one of the remaining sample bottles be 
got analysed by the Director of Central 
Food Laboratory. We may observe that 
in the case before Bhave J., it might be 
argued in favour of the ■view expressed 
by the learned Judge that the question 
about the accused exercising his right 
under Section 13 (2) of the Act vv’oiild 
be more or less of an academic nature, 
and if there be no circumstances so as 
to cause doubt on the report of the 
IMblic Analyst, it might be immaterial 
if the laimching of 'the prosecution is 
delayed. On the other hand, there may 
be cases where there may be some in- 
firmities in this behalf and it is only in 
those cases that the question of prejudice 
to an accused on accoimt of the delay in 
larmching the prosecution would become 
material. 

IG. We may next refer to another 
case decided by Bhave, J. namely, Phagu 
V. State of M. P., Criminal Revn No. 83 
of 1967, D/- 29-8-1969 (Madh Pra). In 
that case, the samples were talceh on 
26-4-1964 and the analysis was conducted 
by the Public Analyst on the next day, 
le. 27-4-1964. Tlie prosecution was 
launched on 18-8-1964 while tlie accused 
had received the summons sometime 
before 22-9-1964. The argument was ad- 
vanced that as the prosecution was in- 
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ordinately delayed, the valuable right o£ 
the accu^ to get this sample tested by 
the Director o£ Central Food LabOTa- 
tory was defeated and, therefore, no re- 
liance could be placed on the report 
the Public Aniiy^ The Diviaon Bendi 
case of this Court, namely, AIR 1965 
Madh Pra 180 (Supral was died before 
the learned Single Judge, who relying 
on the Supreme Court case of AIR 1967 
SC 970 (Supra) held that mere dday per 
se in laimching the prosecution would 
not be sufficient to hold that the report 
of the Public Analyst could not be rdied 
on. We may observe that Phagu’s case. 
Criminal Revn No. 83 of 1967, t>]- 2^8- 
1969 ^ladh Pra) (Supra) was more or less 
aViri to the case of Cri Revn. No. 100 of 
1967, D/- a-Q-lOeQ (Madh Pra) (Supra) 
dedded by the same learned Judge and 
in this case also, the question of delay 
in launching the prosecution, might be 
said to be more or less of an academic 
nature. In fact, the samples had been 
analysed by the Public Analyst on the 
next day of the same being taken. 

17. In Mathura v. State of It P.. Cri- 
minal Revn. No. 591 of 1967, D/- 1-8- 
1969 (Madh Pra) by Suralbban J-, the 
Food Inspector had taken the samples on 
1-1(1-1963. The report of the PubUc 
Analyst was made on 1^18-1965. 
Formalin had been added in the prescrib- 
ed quantity. The complaint, though 
dated 13-1-1966, was actually filed on 
4-2-1966, Le. after lour months subsequent 
to the samples being taken A grievance 
was made that the valuable right of the 
accused as conferred by Section 13 (2) of 
the Act was defeated. That contention 
was negatived by relying on the Supreme 
Court case of AIR 1907 SC 97Q (Supra). 
We may observe that the question of 
delay in launching the prosecution might 
in the said case be said to be more or less 
of an academic nature, as was the situa- 
tion in the two cases of Ramsajeewan. Cri; 
Revn. No. 100 of 1967. D/- 8-9-1969 (btadh 
Pra) and Fagu, Cri, Revn. No. 83 of 1967, 
VI- 29-8-1969 (Madh Pra) (Supra) before 
Ehave, J. and it was for that reason that 
Surajbhan, J. held that the question of 
delay did not affect the evidentiary value 
of the report of the Public Analyst, 

18. We may refer to another type of 
case decided by B. K. Cboudhury 
namely. Nandlal v. State of M. P., Cri. 
Revn. No. 438 of 1967, Vl- 24-1-1968 
(51adh Pra). In that case, the Food Inspec- 
tor had taken the samples on 10-5-1969. 
From the order in the case it is not known 
as to on what date the Public Analyst bad 
analysed the contento However, it Is 
mentioned that the complaint was ffied cm 
16-6-1966, Le., alter about 13 months of 
^ samples bring taken. The counsel for 
the accused made a grievance by rriytog 
on the case of State of M. P. v. Abbasbhai, 
11967 MPLJ 872 - (1967 Cri LJ 1723) 


that the report of the Public Analyst cotdd 
not be used, as there was non-caampli^ce 
wdth the provisions of Hr. 7 and 8 of the 
Prevention of Food Adulteration Rides, 
1955. That contention was negatived by 
the learned Judge fay relying on the 
Supreme Court case of AIR 1967 SC 970 
(Supra). The order does not disclose whe- 
tiier there was any infir mity and whether 
the report of the PubUc Analyst could be 
challenged on any valid ground. 

19. We may next refer to another case 
dedded by Naik,J., namely, Fateh Moham- 
mad V. Munidpal Corporation, Jabalpur, 
Cri. Revn. No. 198 of 1967, D/- 5-12-1967 
(Madh Pra). In that case, the Food Ins- 
pector had taken the samides on 1-2-196S. 
The Public Analyst had analysed the con- 
tents on that very day. The complsdnt 
was filed sometime in November, 1965 and 
the accused appeared in Court on 16-12- 
1965. As suds, the prosecution was 
launched almost after 9 months of the 
samples being taken. A grievance was 
made that there had been inordinate delay 
in launching the prosecution so that the 
accused was deprived of his right confer- 
red by Section 13 (2) of the Act The 
Division Bench case of this Court, namely, 
AIR 1965 Madh Pra 180 (Supra) as also 
the Supreme Court case of AIR 1967 SC 
970 (Supra) were died before Naik, J. 
He, however, held that on account of In- 
ordinate delay in launching the prosecu- 
tion. prejudice had been caused to the 
accused and in that view of the matter, 
the conviction was set aside. We may 
observe that the Public Analyst had 
analysed the samples on the same day and 
the question of prejudice to the accused 
could be said to be more or less of an 
academic nature. Their liordships of the 
Supreme Court in AIR 1967 SC 970 
(Supra) have clearly laid down, as is clear 
from the observations of their LordsMpa 
reproduced hj us above that mere delay 
In launching the prosecution by itself can- 
not be fat^ but it becomes material 
where prejudice to the accused is caused 
la his defence. Such prejudice may be 
Caused under different drcumstances and 
on account of different reasons. It is not 
possible to enumerate them &U. but by 
way of SBustratiro, we have t^en into 
coarideration the three distinct types of 
cases, as stated by us earlier. 

Thus, the ratio deddendi of the Supreme 
Ojurt case AIR 1967 SC 970 (Supra) is 
that conviction cannot be maintained 
vriiere prejudice is caused to the accused, 
but where no such prejudice may be in- 
ferable, the conviction can, as well be 
b^ed on the unchallenged report of the 
Public Analyst. Their Lordships of the 
Supreme Court have alto observed that 
difficulties would arise in a case where the 
accused makes a demand for exercise of 
the right under Section 13 (2) of the Act 
and that light stands defeat^ on account 
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16. . This brings us to a consideration of 
G.MJ>. Nos. 14419 and 14420 of 1967. 
No doubt, the affidavits therein contem- 
plate a., cancellation of tlie wnding up 
order, but we are prepared to treat them 
as applications under Section 466 for a 
permanent stay of tlie winding up ortler. 
We are not, however, prepared to stay the 
winding up order permanently or for a 
limited period, merely on the proposals put 
forward in these applications. The propo- 
sals are that the winding up order should 
be stayed and the shar^olders should be 
permitted to rmse money from tliird parties, 
pay off Jaya Jothi and Company and run 
the mills themselves. No affidavit has been 
filed from any tliird party who would be 
repared to advance moneys to the share- 
olders without taldng charge of the mills 
themselves, even if the winding up order 
is stayed. We shall, however, assume, lor 
the sake of argument, that there are third 
parties who would be willing to advance 
moneys to the shareholders if the winding 
up order is stayed, but obviously the rate 
of interest, they would demand will be 12 
per cent or more, probably 18 per cent, 
we shall not be justified in allowing the 
shareholders to raise credit on such onerous 
terms imless we are satisfied that the 
shareholders will be able to pay off the new 
creditors, who will, be prepared to advance 
moneys, merely , by woimng the mills. On 
the .materials placed before us so far, there 
could be no hope of the shareholders run- 
ning tlie mills at a profit to the extent of 
being able to p.ay the new creditors, who 
might come in. 

, Jaya Jothi and Company state that, they 
have themselves been runm'ng it at a Joss 
during the last tluee years, the loss amount- 
ing to about rupees seven lakhs, We see 
no reason to disbelieve that, particularly as 
their learned counsel Shri G. llamanujam 
submits that they are prepared to walk out 
of the mills, even paying some reasonable 
compensation ' for the premature termina- 
tion on their part of the liability to run tlie 
mills and paying the rentals. The market 
conditions are such that if Jaya Jothi and 
Company have not been able to run the 
mills at a . profit, the shareholders also can- 
not run the mills at a profit. Sri Rama- 
raurthi Iyer appearing for the petitioners in 
G,M.P. Nos. 14419 and 14420 of 1967 tried 
to get over this by urging that the reason 
why Jaya Jothi and Company have not 
been able to make profits recently is that 
they are anxious to e.xpand. ' Sri Rama- 
nujam, the learned counsel for Jaya Jothi 
and Comp.any, denies this, and there is no 
basis for this allegation. It may be remiem- 
bered tliat when tlie market condib'oiis 
were more favourable for running the mills 
in 1957, the mills were not worked pro- 
perly on behalf of the shareholders. There 
is no reason to tliink tliat they \rill fare 
better now, when the market conditions are 
worse. 
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17. In spite of these factors we might 
have been inclined to consider the propo- 
sals for a stay of tlie winding up, furtlier, 
if die shareholders had themselves come 
forward with a proposal to meet at least 
part of the liability of Jaya Jothi and Gom- 
pany, drat is, by taking additional shares 
which have not yet been issued or by ad- 
vancing moneys as creditors; for instance, 
if the shareholders come forward to .take 
shares for Rs. 6,00,000 or advance moneys 
to that e.xtent, it would show their bona 
fides, because they would then have a real 
interest in the working of the company. 
We adjourned the appem for this purpose, 
to see whether the shareholders would 
come forward to adi'ance Rs. 6,00,000 or 
lake shares to that e.xtent. Sri Rama- 
murthi Iyer has reported drat the share- 
holders are not willing to advance any 
amount or take sliare. 

IS. Sri Ramamurtlii Iyer strongly urges 
that by sanctioning the proposals in C.^^.P. 
Nos. 14419 and, 14420 of 1967 as they 
stand the rights of Jaya Jothi and Company 
are in no way prejudiced, and asks, for 
whose benefit the winding up order is to 
be continued? That is not at all the proper 
approach in a case of this kind. The Court 
cannot hand over a commercially insolvent 
company to the shareholders and let the 
shareholders loose upon the market, free to! 
raise loans. The Court owes a duly to die] 
public in such a matter. This is the prin-' 
ciple which has been laid do\ra in the cases 
decided so far. The cases have been col- 
lected in Buckley’s Commentary on die 
Companies Act of England, under Sec, 256 
of the Companies Act, 1948, p. 533 of the 
13th Edn., 1957, and in Haisbuiry’s Laws 
of England, in paragraphs 1397 and 1398, 
Vol. 6, and in Palmers Companies Prece- 
dent, Part II, Ch.ap, 12, The cases Jay 
down diat die considerations wliich should 
govern die Court in an application for. stay 
of the winding up order are precisely die 
considerations which would govern the 
Court wlien it is asked to stay a receiving 
order in bankruptcy. These principles are 
discussed in some cases. 

Thus, in In re Hester, (1889) 22 QBD 
632, a receiving order was made in bank- 
ruptcy. The debtor originally wanted to 
appeal, but later gave up his intention, and, 
instead, applied to rescind die receiving 
order on die groimd diat die creditors con- 
sented to the rescisrion. Many of them 
had given receipts in full for tlieir dues, 
but it was not portended that payment . in 
full had, in fact, been made to diem. No 
meeting of the creditors had been held but 
die consent had been obtained by means of 
applications made by die debtor to each 
creditor individually. The Registrar re- 
fused to rescind tlie receiving order. ■ HLs 
order was upheld by Cave, J., and Cliarles, 

J. There was a further appe/il to the Court, 
of Appeal, and there also the decision ofi 
the Registrar was confirmed. It is pointed,’ 
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I out in all the judgments that the consent 
of the creditors alone will not justify the 
Court in annulling the adjudication or res- 
mding the receiving order. Cave, J., ob- 
served that it is not right to let a man, who 
is 'unable to pay his debts in full, loose 
upon the public to continue his trading 
wiout the Court having anv right of vote. 
Lower down he observed that the consent 
of the creditors %vas not the only thing to 
be considered and added: 

*TTie Court must consider the position of 
the debtor the possibility of his getting 
over his difficulties, ar\d the interests of the 
public. It is clearly contrary to their in- 
terests that a man who is insolvent should 
he allowed to go on trading. In fact, it 
is an offence under the Act for a trader to 
continue trading after he knows that he is 
insolvent.” 

Ixjwer down he states: 

’'We should not be doing our duty to 
the community if we were to sanction the 
rescission of the receiving order. To ' my 
mind, this man is hopelessly insolvent. 
Without any estimate, even by himself, 
much less by any competent person, of h>s 
present position — his assets and liabili- 
ties he asks us to take for granted that, 
if be is allowol to go on, be u-ill be able 
to pay his creditors in full. I am perfectly 
certain that he vvili not. He will probably 
succeed in very much enlarging the area 
of his indebtedness, but I am pretty certain 
he win sot diminish it.” 

IS-A. In the Court of Appeal, Lord 
Esbet, M.R., stated (p. 639); 

“Although the .consent of all the credi- 
tors has been obtained, the Court mil still 
consider' whether what they have agreed 
to' is for the benefit of the creditors as a 
whole. The Court has gone still further, 
and. I think rightly so, and has said that 
under ,the present Bankruptcy Act it will 
consider not only uhether what is proposed 
is for the benefit of the creditors, hut also 
whether it is conclusive or detrimental to 
commercial morality and to the interests of 
the puhho'at largf, and they wdi take into 
consideration the position of the bankrupt 
with regard to ,his creditors, and see whether 
what is proTOsed will not place bis future 
CTedilors, who must come into eaisleoce 
immediately, in a position of imminent dao- 

f er. . The Court said this before, and 
adhere to it now.” . 

Fry, L.J., observed (at p. 841); 

“\Ve are not only bound to regard the 
interests of the crwlitors themselves, who 
are sometimes careless of thwr'best interests, 
but we have a dufy with regard to the com- 
mercial morahty of the country." 

19. .The above decision was followed 
in In re Flatau, (1893) 2 QB 219. 

20. In In re Izod. (189S) 1 QB 241, &e 
above decisions ' were explained. It' was 
stated that the above decisions did not 
mean that the receiving order could be 


rescinded only if all the creditors had been 
in full. In that case the creditors 
themselves felt that it would be more- pro- 
fitable for them to receive immediate 'cash 
payment of 10 shillings in the pound than 
to have the affairs of the debtor wound 
op in bankruptcy. The debtor’s father 
accordingly paid to all the creditors 10 sh. 
»n the pound and the creditors had released 
the debtor therefrom. The Official Re- 
ceiver did not make any objection. The 
Regutrar rescinded the recelwng order. The 
Registrar’s order was upheld by two of the 
learned Judges, Rigby, L. J., differing. It 
will be not^ that in that case the credi- 
tors bad accepted satisfaction of their 
debts, and the case is entirely distinguish- 
able. 

21. In In re South Bamile Slate Quarry 
Co., (1809) 8 Eq 638. the winding up order 
was stayed under a scheme by which the 
shareholders made further payments, in res- 
pect of their shares, which sufficed to pay 
off the existi^ debts of the company and 
there was sufficient money in the nands of 
the liquidator to meet the current charges. 
Only one shareholder oWeeted to the 
scheme. The learned Vice-Chancellor, held 
that one could not stand in the wav of 
wishes of the fellow shareholders ana he 
was given an option to retire from the 
company upon the company computing the 
value of his present interest. The ease ' 
clearly distinguishable from the present cdse. 

22. la In re Stephen Walfore ‘ and 
Sons. 1926 \VN 236, the Court sanctioned 
a scheme of arrangement with the credi- 
tors and shareholders which involved re- 
duction, reorganisation and increase of the 
company’s capital and stay of the winding 
up. The facts are not fully stated, and evi- 
dently, the facts were such as to satisfy the 
Court that the winding up order should be 
stayed. ‘ * 

23, 'The principles laid down in England 
were reiterated in In the matter of E. I. 
Cotton Mills. AIR 1949 Cal 69. • 

24, , No case bas'been brought to .our 

notice, awA we have net been able to find 
any, where in a case analogous. to the pre- 
sent, the Court stayed the winding up order. 
On the contrary, the principles laid down 
in die decided cases lorbid us from. stay- 
ing the winding up order either permanent- 
ly or for a, limited period, on the . terms 
actually put forward before , us so far. We 
need not add that even if we dismiss the 
appeal now, it will not preclude the share- 
bolders from making an application under 
Section 466 later with a proper 'proposaL 
The only difference will be that the appli- 
cation will have to be made to the com- 
pany Judge, and not to this appellate Court, 
after the disposal of the appeal. - • i 

25, We accordingly dismiss O.S.A.' No. 
63 of 1959 with liberty to the shareholders 
to pul forward a proper scheme of recon- 
stniction and apply for the staying of •' the 
winding up order under Section 466 before 
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the . Company Judge. C.M.P. Nos. 14419 
and 14420 of 1967 are dismissed. The 
petitioners in C.M.P. Nos, 14419 and 14420 
of 19.67. will bear their own costs. The 
costs of the appellant in O.S.A. No. 68 of 
1959 wiU come out of the company’s funds. 

26. A cheque for the costs of the ap- 

E dlant (Rs. 500), (five hundred rupees) may 
e paid by,^ j the ’ Ofiicial Liquidator in' ' the 
name' of the counsel for the appellant Sri 
V. Balasubramanyam. 

■ , Order accordingly. 
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SPECIAL BENCH 
M. ANANTANARAYANAN, C. J., 

RAMAKRISHNAN AND NATESAN, ]]. 

J, _ Chandrasekharan, Petitioner v. G. 
Rosaline Pushpamoni and- another. Respon- 
dents. 

M. C. No. 12 of 1966, D/- 10-2-1969. 

Divorce Act (1869), S. 10 — Pregnancy 
per alium prior to marriage — Not ground 
for dissolution of marriage. 

The conception or pregnancy of the wife 
through another person prior to the actual 
date of marriage is not a ground for dis- 
solution of marriage under Section 10 of 
the Act. (Para 2) 

.C, Natarajan and C. N. Sivakumar, for 
Petitioner; R. Vedantam and R. Janardhana 
Rao (Amicus curiae), for Respondents. ■ 

M. ANANTANARAYANAN, C.J.: This is 
a reference under Sections 10 and 17 of 
the Indian Divorce - Act by the learned 
District Judge South Arcot, for confirma- 
tion of the decree declaring the marriage 
between the parties (the petitioner and the 
first respondent) to be null and void. In 
the petition itself, the two grounds upon 
which dissolution’ of the marriage vyas 
sought under the ' provisions of the Indian 
Divorce Act IV of 1869 are set forth in 
paras 5, 6 'and 7. The first ground is the 
somewhat extraordinary one .that the marriage 
was performed bn 26-4-1965 according to 
Christian rites, that oh 4-12-1965 the first 
respondent gave birth to a female child in 
the Government Hospital at Ulundurpet, 
that this child, a fully matured infant was 
bom after about 212 days of the marriage, 
that the normal period of gestation is 270 
days, and that, hence,' this child must have 
been conceived by ■ the wife prior to the 
marriage. The husband affirmed that he 
had no se.xual relation with the wife prior 
to the date of the marriage, that he taxed 
his ivife with having conceived through 
another prior to . the marriage, and that _ the 
wife confessed that she was previously in 
illicit relationship with’ tlie second ’ respon- 
dent, husband of her paternal aunt. Since 
the wife ■ fraudulently suppressed the fact 
of pregnancy through another (pregnancy 


per alium) prior to the marriage, this is 
one ground of the dissolution sought . for. 
The other ground is that, even subsequent 
to the marriage, there was illicit relation- 
ship and adultery between the first respon- 
dent and the second respondent. 

2. Apart from the fact that conception! 
or premancy through another prior to the 
actual date of marriage, is not a ground for! 
dissolution of marriage under Section 10 of 
Act IV of 1869, when the evidence is 
scrutinised, it is at once seen that proof of 
this ground has miserably failed. It is un- 
doubtedly true that the evidence of Dr. 
Saroja (P. W. 1) proves that on 4-12-1965 
at 6-50 A. M, the first respondent was 
delivered of a female child, in the maternity 
ward of the hospital. But, first of all, 
though the normal period of gestation is 
270 days, there are lesser periods even for 
full-term births, which have actually oc- 
curred, as is clear from the passage in 
Modi’s Text Book on Jurisprudence, to 
which our attention has been drawn by 
learned counsel acting as amicus curiae. 
In otlier words, this is a case in which it 
is impossible to draw any definite inference 
that the wife conceived the baby, neces- 
sarily prior to the actual date of marriage. 
Again, and even granting this, the concep- 
tion could have been due to the husband 
himself, and we have only his bare denial 
of that fact or possibility. Most significantly, 
there, is a very important circumstance ap- 
pearing in the evidence, from which tiiis 
ground of the fraudulent suppression of a 
pre-marital conception by the wife, through 
a person other than her husband, will have 
to be totally excluded as a ground for 
dissolution of the marriage or divorce. 
This is the very specific evidence of Dr. 
Saroja (P. W, 1) to the effect that “I know 
the petitioner as her husband. He was 
present in the hospital at the time of deli- 
very.” This, in our view, renders it 
altogether unacceptable that we should act 
on this alleged ground for divorce or dis- 
solution of the marriage; in any event, the 
husband was fully aware of the pregnancy, 
and had apparently condoned the concep- 
tion, or, even more probably, the concep- 
tion could have been after the marriage 
itself. 

3. With regard to the other alleged 
ground, namely, adultery \rith a relative, 
the evidence is thoroughly inconclusive and 
unsatisfactory. In the addresses given in 
the petition, the address of the first respon- 
dent relates to a different village altogether 
from ; the village , of the second respondent. 
Considering the close relationship oetiveen 
the parties, it is not at all unnatural that 
tlie first respondent should have paid a 
visit to the second respondent, whether 
during tlie subsistence or tlie marriage, or 
after the petitioner and the respondent had 
ceased to live together. The evidence of 
the petitioner is to the effect that respon- 
dent 1, when taxed by him \vith the pre- 
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marital pregnancy admitted an illicit rda- 
tionship between herself and respondent 2. 
He adds "Sbe is now living \vit!\ respon- 
dent 2 as his ndfe”. This is not corrobo- 
rated, in any real sense. P. \V. 3 merely 
states Umt respondent 1 l»ad illicit intimacy 
with respondent 2, the husband of her 
paternal aunt, prior to the marriage, and 
that she is Imving illicit indmacy therealter 
also. Since the t\N-o would appear to be 
living in different villages at tne time of 
the institution of this proceeding this 
appears to be sheer conjecture on 
the part of this witness. It does not ap- 
pear to be based upon any personal know- 
ledge and he does not say so. This evi- 
dence Js totally unacceptable and loo vague 
for basing any inlerence or conclusion. 

4. Under these drcumstances. and even 
though the resMndents have failed to con- 
test the proceeding, we must decline to ac- 
cept the evidence on the available record. 
The petition has necessarily to be dismissed 
There is no doubt the hardship that the 
marriage has broken down and (hat the 
pedUoner and the first respondent are not 
now living together, and that U may be 
possible that the first respondent is living 
with the second respondent on terms of 
ilb'dt Intimacy even now. If that is the 
fact, we reserve a right to the husband to 
Institute a fresh Mtition for divorce on that 
ground, after adducing relevant and tangi- 
Ble evidence, in corroboration of such aver- 
ments as be may choose to make in a peti- 
tion of that character. Subject to this 
reservation, the reference itself has to be 
dismissed, as totally excluding a basis for 
a relief of either dissolution of marriage or 
divorce, under the circumstances. No costs. 

Petition dismissed. 
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K. VEERASWAMI. C. J.. RAMA- 
PRASADA RAO AND 
GOKUtAKRlSHNAN. JJ. 

The Joint Registrar of Co-operative 
Societies, Madras and others, Appellants 
V. P. S Rajagopal Naidu and others. 
Respondents. 

Writ Appeals Nos. 296 and 297 of 1969. 
D/- 8-10-19G9. from judgment of Alagiri- 
swaioi, J., in V/. P. No. 1744 of 1909. 

(A) Civil P. C. (1908), Pre. — Inter- 
pietation of statutes _ — Title of an Art — 
Use of, in interpreting other provisions 
of the Art. 

Though not conclusive, the title of an 
Act is one of the numerous sources from 
which assistance maV be obtained in the 
ascertainment of the legislative Intent of 
an enactment. If, there is some ambi- 
gulty in the application of a particul ar 
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section of the Act which is penal in cha- 
racter, to a particular set of material and 
facts, the title provides ample and singu- 
lar asaistance to interpret the particular 
section in harmony with and In confor- 
mity to the other allied provisions there- 
in. (Para 4i 

(B) Co-operative Societies — Madras 
Co-operative Societies Act fS3 of 1961), 
S. 72 — Supersession of Committee — 
Subjective satisfaction of Registrar neces- 
sary — Inguicy and inspection of Eocietv 
essential. 

The condition precedent to the exercise 
of jurisdiction by the Registrar under 
S. 72 Is to secure an audit memorandum 
or a report of inspection or Inauiry. so 
that he may be provided with the neces- 
sary material to act thereon. In Its ab- 
sence the order of supersession will im- 
doubte^y be tainted with the ab.sence of 
a jurisdictional basis. (Para 8) 

No Tribunal subject to the jurisdiction 
of the High Court can on its own volition 
finally decide on the question of the exist- 
ence or extent of its jurisdiction, to pass 
orders which are punitive in nature and 
above all to set at naught s committee of 
management of a co-operative society, 
elects by its general body of members, 
it therefore, the purport of Ss. 64, 65. M 
and 67 is fully .appredated and correctly 
understood, it appears that before , the 
Registrar can take action which would 
resmt in the imposition of a penalty, he 
should not only give an opportunity to the 
delinquent member, ofllcer, committee or 
society, but he should also be armed with 
the related reports under Secs. 64, 65 or , 
66. Ibis appears to be a mandatory pro-i 
vision from which there is no escape. 

(Pari^ei 

Sec. 72 ought not to be read and inter- 
preted in the abstract de hors the intent 
and purport envisaged in . the . prior 
sections, which form part and , parcel 
of the same chapter. When tiv’o or more 
sections appearing together and in the 
same context are susceptible of analogous 
meaning, they are to be understood in 
their cognate sense. Each section and 
the action contemplated therein ■ lend 
colour to the other section and it is on 
such cumulative understanding of the 
sections and their application, that the 
tribunal empowered to brand a commit- 
tee as inefficacious, should act and act 
judiciously as well after giving an effec- 
tiTC opportunity to the committee to 
rectify the defects. • (Para'll) 

(C) Co-operative Societies — Madras 
Co-opecatlve Societies Act ' {S3 of 1961). 
S. 72 — Supersession of commillee — 
Committee fuactloning could ,be super- 
seded though the irregularities ivcre com- 
mitted by members of earlier conunittee. 
%V. A. No. 113 of 1969 (Mad). Overruled.- 
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, The Registrar of Co-operative Societies 
has jurisdiction to take action under Sec- 
tion 72 against the committee which at or 
about the time of the action was func- 
tioning notwithstanding the fact that the 
charges imputed or defects noticed or 
irregularities complained of were those 
attributable to or referable to the admi- 
nistration, management and conduct of 
an earlier committee, and notwithstand- 
ing also the fact that the committee 
against whom the show cause notice is 
issued consists of persons wholly or parti- 
ally different from those constituted the 
earlier committee or committees. W. A. 
No. 113 of 1969 fMad), Overruled. 

■ ■ (Para 15) 

Cases Referred; Chronological Paras 
(1969) W. A. No. 113 of 1969 
: . (Mad) 1. 2, 3. 13 

The Advocate General assisted by the 
Govt. Pleader, for Appellants; D. Muni- 
kanniah' for R. . D. Indrasenan and N. 
Rajehdran, for Respondents. 

RAhlAPEASADA RAO. J.;— Thc.se 
writ appeals are directed against the com- 
mon, judgment in W. P. Nos. 1744 and 
1951 of 1969 rendered by Alagiriswami J. 
In the first instance it came up before a 
Division Bench consisting of my Lord, the 
Chief Justice and Gokulakrishnan J. The 
Division Bench felt it desirable to place 
the matter in question arising in these 
appeals before a Full Bench and observed; 

"S. 7.2 of the Madras Co-operative So- 
cieties Act 1961 calls for interpretation. 
A, Division Bench of this Court, in W. A. 
No.: 113 of 1969 (Mad), has taken a parti- 
cular view of the scope and effect of it, 
with which, prima facie, with due respect, 
we do not find ourselves in agreement. 
The question is one of importance and 
will, affect all the Co-operative Societies 
in the State. . ,\Ve consider, therefore, 
that the matter ^ould be placed before a 
Full Bench for decision.” 

The ' subject having been set once again 
for hearing before us. we are called upon 
in the main to consider the scope and con- 
tent of S. 72 of the Madras Co-operative 
Societies Act. 1961. hereinafter referred 
to as the Act. 

' 2. A few relevant facts touching upon 
the matter in, issue may be noticed before 
the, scheme of the Act. , its purpose and 
intendment are considered. On 4-1-1969, 
the Joint Registrar of Co-operative So- 
cieties issued a notice , , of supersession, 
purporting . to supersede, .under S. 72 of 
the Act, the. committee in charge of a co- 
operative society by iiame Hie North 
Arcot District Co-operative Supply and 
Marketing .Society Ltd.. Vellore. In the 
said, notice certain charges were framed 
and it was sought to be made out that the 
Society was not functioning properly for 
some time past , and the Committee .^ in 
management, of the affairs of the Society 
was called upon to explain why, it should 
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not be superseded. The Committee show- 
^ cause by submitting its due explana- 
tion to as many as ten cliarges framed 
against it. The Joint Registrar was of 
the view that the committee of the So- 
ciety w'as not functioning properly and 
f^led to discharge its duties and respon- 
sibilities. The Committee explained that 
many of the charges which relate to defi- 
cits in the main society or its associates, 
reflect on the day-to-day administration 
of the society, which is mainly in the 
hands of a paid whole-time secretary of 
the rank of a Deputy Registrar of Co- 
operative Societies in the service of the 
Co-operative Department of the Govern- 
ment of Tamil Nadu and the other mem- 
bers of the staff, that no irregularity was 
brought to its notice by the Secretary or 
any member of the staff, that if tliere 
was any commission or omission at all, it 
was attributable to the chief executive 
officer of the Society and that in the ab- 
sence of proof of lack of good faith or 
the presence of an oblique purpose in 
the minds of the committee as a whole, 
the order of supersession without a fuller 
enquiry is illegal. Notwithstanding the 
explanation of the Committee and the 
note of dissent of the Vellore Co-opera- 
tive Central Bank Ltd., which was the 
financing bank of the Society, the Joint 
Registrar, with a view to set right the 
affairs of the Society and to safeguard 
the interests of the shareholders and the 
creditors of the Society and to place the 
Society on a satisfactory basis, dissolved 
the committee. Appeals by tlie President 
and the members of the committee to the 
Registrar of Co-operative Societies under 
S. 96(2) of the Act were unsuccessful. 
Two writ petitions were filed, one bv the 
President and the other by a director of 
the Society, to quash the impugned order 
of the Joint Registrar which ultimately 
found favour with the Appellate authority 
as well. When the Regi-strar of Co-ope- 
rative Societies considered and heard the 
appeals, the ratio in W. A. No.. 113 of 
1969 (Mad) was ruling. In applying the 
principle therein, however, he; according 
to Alagiriswami J.. misapplied the same. 

The learned Judge gave certain findings 
which we reproduce more for completion 
of the relevant facts attendant upon the':*’ 
appeals; — 

"Even so, it appears to me. that in the 
case of this committee , whatever else 
might have been said, ■ the _ charges, if 
analysed from the point of %oew set forth 
by the Bench, would show that at worst 
the Committee has not been as active as 
it might have been. But after all the 
Committee consists of non-official mem- 
bers: they are not whole time servancr. of 
the Societv; they have their own private 
affairs to attend to; they have necessarily 
to depend upon a paid whole-time rccre- 
larv and other members of the staff. Hie 
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paid secretary during most of the times 
seems to have been a Deputy Reaisttar. 
It was their duty to have kept the regis- 
ters in proper order. It W'as their duty 
to have inspected and found deficiencv In 
sto^ and brought it to the notice of the 
Committee. With regard to a number of 
matters with which the Committee Is 
charged, it could be seen that all of them 
relate to matters for which the paid per- 
manent staff are primarily responsible. 
The Committee can only supervise and 
cannot be engaged in day-to-day manage- 
ment of the affairs of the Sodety or even 
in matters like maintenance of registers 
or-maintenance of accounts. It was the 
duty of the paid staff to have brought 
them to the notice of the committee The 
Joint Registrar as well as the Registrar 
have failed to appreciate the scope of 
the duties of the Board of Kreclors and 
the permanent staff. There is no allega- 
tion or proof tlat the Board of Directors 
have either acted mala fide or have bene- 
fited themselves Considering all 

the charges and the explanations. It ap- 
pears to me that both the Registrar and 
the Joint Registrar have failed to keep 
clear in their minds the distinction be- 
tween the duties and responsihlUtiss of 
the committee and the paid permanent 
staff Undoubtedly there is no mate- 

rial whatsoever to hold that the commit- 
tee in this case has wUfultv discbev'ed 
or wilfully failed to comply with the law- 
ful order or directions of the RecUlrar 
under the Act or the rules. The com- 
mittee cannot by any stand be <a!d 
to have been rec^citrant or lethargic. So 
the only Question that arises is y/helher 
the committee was not functioning pro- 
perly. The committee pointed out that 
the defects pointed out relat^ onlv to 
day^to-day working and business of ihe 
Sodety and that was purely administra- 
tive in character, that the paid staffs are 
in charge of the day-to-day administra- 
tion of the Sodeties and that it is the 
secretary’, who is the chief executive 
authority of the sodety I do not 

see that opportunity was riven to the 
committee to set tight the irregularities 

• I am not satisfied that even ta^g 

into account a few nunor charges, which 
may be held to, be proved, they are of 
such a character that they could fustlfy 

the drastic penalty of supersession. 

On the whole I am satisfied that there 
was no iustificaUon lor the action taken 
by the Joint Registrar in tWs case to 
supersede the committee 

3. One thing however wWch is con- 
spicuous is that Alagiiiswami. J. was. as 
he expres s ed himself, bound by the ded- 
sion of the Division Bench of this Court 
in W. A. No. 113 of 1963 (Mad), the scope 
of which we shall presently consider 
fore we notice the ratio of the Bench, 
certain general observations regaromg 


the essence of co-operation and its process, 
as also the scheme of the Act. are neces- 
sary. 

4. In a socialistic pattern of soaety. 
democratic process is the vehicle of action 
and if such a means is to be outwitted by 
the individualistic opinion of the Regis- 
trar of Co-operative Sodeties on a priori 
conriderations and insuffident material, 
then it would be the very negation of co- 
operation. which is the essence of orga- 
nised liberty. The title of the Act. tirough 
not conclusive, is one of the numerous 
sources from which assistance may be ob- 
tained in the ascertainment of the legisla- 
tive intent of an enactment. Even so Is 
the ''Co-operative Sodeties Act”. . . Ifi 
therefore, as we will presently point out. 
there is some ambiguity in the appti'’ation 
of a particular section of the Act, wnich 
is penal in character to a par^cuhr set 
of material and facts, the title provides 
ample and singular assistance to inter- 
pret the particular section in harmonv 
with and in conlormitv. to the other allied 
provisions therein. It is in this light 
that the democratic process envisaged and 
adumbrated fully in the Act should not 
lightly be displaced bv an arbitrary dis- 
pensation if the jurisdictional farts ' to 
placate the former are not made ayailabie 
to the hierarchy of tribunals constituted 
under the Act to act iudidally. 

5. At this stage -it is convenient to 
notice the provisions of the statute, to 
appredate the nature, colour and scope 
of the jurisdiction of such statutory tribu- 
nals like the Joint Registrar of Co-opera- 
tive Sodeties and the Registrar of Co- 
operative Sodeties. particularly * wtiile 
dedding to supersede an elect^ body like 
the committee of a co-operaUve sodety 
functioning under the Act. 

6. Sec. 2(2) defines a 'committee' as to 
mean *'the governing body of a jegitiered 
sodety to whom the management its 

is eniruAed.". Sec.- TiSV 
a '’member” as "a person joining 'in the 
application for the registration of a vid- 
ety and a person admitted to merab^hip 

after Jegistration By 2(8) , an 

'officer' includes a president, vice-presi- 
dent. chairman,, vice-chairman, secretary, 
assistant secretary, treasurer, member of 
committee, and anv other , person em- 
powered under the rides or the by-Iawa 
to rive directions in regard to the busi- 
ness of the sodety”. Sec 2(10) .defines 
'RegistTar' as 'a person appoint^ to per- 
form the duties of a Registrar of Ce-opc- 
rative Sodeties under this Act. , and In- 
cludes a person on whom all or ary of 
the powers of a Registrar'under this Act 
have been conferred under Sec 3”. Sec- 
tion 4 provides for. registration of .a sod- 
ety under the Act .“which has as it? ob- 
ject the promotion of the economic inte- 
rests of «its members in accordance with 
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co-operative principles A 'financ- 

ing Bank’ means "a registered society 
which has as its principal object the lend- 
ing of money to other registered societies”. 
Sec. 27 provides for the constitution of a 
committee. "The general body of a regis- 
tered society shall constitute a committee 
in . accordance with the by-laws and en- 
trust the management of the affairs of 
the registered society to such committee.” 
The proviso thereto provides for the con- 
stitution of; such committee in case the 
society is registered after the commence- 
ment. of the Act. Sec. 27(3)(a) says that 
"the terms of office of an elected member 
of a- committee constituted imder the Act 
shall be three years” and it also provides 
for the fetirenient of one-third of the 
members elected to the committee at the 
end of each year.. The committee may 
also ' consist _ of a non-official member 
nominated either by the Registrar or the 
financing bank; ■ Any casual vacancy in 
the office of a ’member of the committee 
shall' be filled in such rriahner as may be 
specified in the rules or by-laws. Sec. 28 
prescribes the disqualifications for mem- 
bership of committee. Inter alia it pro- 
vides. that, any member who has been 
removed from the office of the member of 
the .committee of the registered society is 
not eligible for. being elected or appointed 
as a member of a Committee. , Sec., 28(4) 
prescribes another kind of disqualifica- 
tion for being elected or appointed as' a 
member of the committee. It is: — 

"No member of a committee against 
whom an order under sub-sec. (1) of S. 71 

has been passed shall be eligible 

for .electipn or appointment as a member 
of the. committee for a period of three 
years from the date of such order.” 

Sec. ,28(5) (a) reads: — 

"No member of a committee which has 
been superseded shall be eligible for elec- 
tion or appointment to the committee for 
a period of three years from the date of 
expiry . of the period of supersession”. . 
.Even so S. 28 (5) (b) provides — 

"No member of a committee in respect 
of: which proceedings for supersession 
under S. -72 are pending shall be eligible 
for election or appointment- to the com- 
mittee till . the termination of those pro- 
ceedings." 

Sec.'28-A which has been inserted by the 
Madras Amending Act VIII of 1966 is an 
important provision and has to be repro- 
duced. It reads as under: — 

'"1. Where in the course of an audit 
under Sec. 64 or an enquirv’ under S. 65 
or' an inspection under Sec. 66 or Sec. 67, 
it appears that a person who is. or was. a 
member of a committee has misappropri- 
ated or fraudulently retained any money 
or other property or been guilty of breach 
of trust , in relation to the society or of 
gross or persistent negligence in conhec- 
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tion with the conduct and management 
of. pr of gross nusmanagement of, the 
affairs of the society, or of misfeasance 
or default in carrying out his obligations 
and functions under the law, the Regis- 
trar may, without prejudice to any other 
action that may be taken against such 
member, by order in writing, remove 
such person from the office of member of 
committee if he holds such office, or dis- 
qualify him from holding in future the 
office of a member of the committee, if 
he has ceased to hold such office. 

2. No person shall be removed or dis- 
qualified under sub-sec. (1) without being 
given an opportunity of making his re- 
presentations. A copy of the order remov- 
ing or disqualifying him shall be com- 
municated to him.” 

7. Section 31 provides a mandate and 
reads that the registration of a society 
shall render it a body corporate by the 
name under which it is registered, with 
perpetual succession and a common seal 
with various powers enumerated therein, 
attached to it. Chapter VIII of the Act 
deals with audit, inquiry, inspection, sur- 
charge and supersession. The accounts 
of a society shall be audited once at least 
in every year at the instance of the Regis- 
trar (Sec. 64(1) ). Sec. 64(2) indicates the 
nature of the audit to be done under 
Sec. 64(1) and such audit shall include an 
examination of overdue, debts, if any. the 
verification of the cash balance and secu- 
rities and a valuation of the assets and 
liabilities of the society. For the success- 
ful examination of the, accounts and for 
a proper audit as above, the Registrar 
may. under Sec. 64(5), by order in writ- 
ing direct any officer of the sodety to 
take , such action as may be specified in 
the order to remedy within such time as 
may be specified therein the defects, . if 
any, , disclosed as a result of the audit. 
The procedure for conducting the audit 
is prescribed in Rule 54 and it provides 
for the submission of an audit memoran- 
dum by the person examining the ac- 
counts. The audit memorandum, accord- 
ing to the above rule, is self-instructive 
and shall contain full particulars of all 
transactions which appear to be contrary 
to the provisions of the Act, all sums 
which ought to have been but have not 
been brought into the accounts by_ the 
society, any material impropriety or irre- 
gularity in the expenditure, or in the 
realisation of moneys due, to the society, 
and other instructive particulars mention- 
ed therein. 

S. 65 gives the discretion to the Regis- 
trar to hold an enquirs' into the constitu- 
tion, working and 'financial condition of 
a registered society. Such an enquir>’ 
can be undertaken under the said section, 
on an application for the purpose , by a 
majority of the committee or of not less 
than one-third of the members or on the 
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request of the Collector. The person 
authorised bv the Registrar to so enouire 
has several powers set out in Se^ 65f2). 
Such powers include the seizure of books, 
summoning of persons to give evidence, 
call for a general meeting or a meeting of 
the committee at such places to be deed- 
ed by liim either bv himself or through 
any of the officers of the society and in 
the end. the enquiry officer is obliged 
to communicate the result of the Inquirv 
in certain cases to the Government and 
in all cases to the financing bank to which 
the society is affiliated and lastly to the 
sodetv concerned. Sec. 65(41 is ycl ano- 
ther power of the Registrar who may. 
by order in writing, direct any officer of 
the Society or its dancing bank to take 
such action as may be specified in the 
order to remedy, within such time as may 
be specified therein, the defects, if any, 
disclosed as a result of the Inquiry. One 
other special power vested in the Regis- 
trar under S. 66 is that the Registrar 
may, of his own motion, or on the appli- 
cation of a creditor of a registered society 
inspect or cause the inspection of the 
books of the society under certain dreum- 
stances. The financing Bank also has 
the right to inspect the books of any re- 
gistered society which is Indebted to It 
Sec. 66(3) provides that the Registrar, 
after such Inspection, may, by order In 
writing, direct any officer of the sodetv 
to take such action as may be specific in 
the order to remedy within such time as 
may be specified therein the defects, if 
any. disclosed as a result of the inspec- 
tion. Sec. 70 provides for suspendon of 
a paid officer or servant of a register^ 
sodetv who in the course of an audit 
under Sec. 64 or an enquiry under Sec- 
tion 65 or an inspection under Sec. 66 or 
Sec. 67 has been found to have committed 
or has been otherwise responsible for 
misappropriaUon, breach of trust or other 
offence, in relation to the sodetv. Such an 
order of suspension shall be obeyed by 
the committee of the society. 

Section 71 provides for the surchanrinc 
of any person who is or was entrusted 
with the organisation or management of 
the sodetv or any past or present officer 
or servant of the sodetv who has misap- 
propriated or fraudulently retained any 
money or any other property or been 
guilty of breach of trust in relation to 
the sodetv or has caused any deficiency 
in the assets of the society by breach of 
trust or wilful negligence or has made 
unauthorised payments contrary to the 
Act, by-laws and directions. Tlie Regis- 
trar can act under this section on Ws own 
motion or on the application of the com- 
mittee, liquidator or any creditor or con- 
tributory and inquire info the conduct of 
the person concerned and direct him to 
restitute the moneys or properties feund 
to have been misanproDriated by lum 
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Any such inquiry shall not be held oiler 
the expiry of six years from the date of 
any act or omission referred to in this 
s»*-section. An opportunity to the 
alleged delinquent officer should be given 
to enable him to make Ws tepresentaUons. 

Lastly comes Section 72 which prowdes 
for the supersession of the committee. 
Section 72(1) (a) reads as follows: 

"If, in the opinion of the Registrar, the 
committee of any registered sodetv is not 
functioning properly or wilfully disobeys 
or wilfully fails to comply with any law- 
ful order or direction issued by the Regis- 
trar under this Act or the rules, he may, 
after giving the committee an opportunity 
of making its representations, by order 
in writing, dissolve the committee and 
appoint either a person (hereinafter re- 
ferred to as the special officer) or a com- 
mittee of two or more persons (herein- 
after referred to as the managing com- 
mittee) to manage the affairs of the 
sodetv for a spedfied period not exceed- 
ing two years ” 

The Registrar on appointing a spedal 
officer may also appoint an advisory beard 
to assist him. The remuneration of the 
spedal officer shall also be fixed by him. 
^foce taking any action under aub- 
sec. (1) of S. 72 in respect of any register- 
ed society, the Registrar shall consult the 
financing bank to which the society is 
indebted. It is thus seen that a com- 
mittee can be superseded in case It is not 
functioning properly or wilfully disobeys 
or wilfully fails to comply with 'any law- 
ful order or direction issued by the Regis- 
trar under this Act or the rules. One 
other section can also be usefully referred 
to. Sec. 85 appearing In Ch. XI dealing 
mth winding up and cancellation of regis- 
tration of registered societies, provides 
for the winding up of registered societies 
as Under 

"(1) If the Registrar, after an enquiry 
has been held under S. 65 or an inspec- 
tion bas been made under S. 06 or S. 67, 
or on receipt of an application made by 
not less than three-fourths of the mem- 
bers of a registered sodetv, is of opinion 
that the society ought to .be wound up. 
he may. after giving the society an oppor- 
tunity of making its representations, by 
order in writing direct it to be wound up. 
A copy of the order shall forthwith be 
communicated to the society by rt‘gi.ster- 
cd post.” , 

Thus, even the winding up of a regis- 
tered society by the Registrar could be 
Undertaken only after an enquirv has 
been held under S. 65 or an inspection has 
been made under S. 66 or S. 67 or at the 
request of not less three-fourths, of the 
members of the registered society. Here 
also, the sodety has to be given an op- 
portunity to make its representations to 
the contrary. S. 85(2) provides for the 
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olhei' circumstances in which a' society 
could be wound up. Sec. 101 is a penal 
section which provides for punishment of 
the committee of a society, an officer of a 
society, an officer employed, paid servant 
or any member of a society who furnishes 
false information or disobeys summons or 
other lawful order, requisition or direc- 
tion issued, under the prowsions of the 
Act. . . 

8. ■ From the scheme of the Act and the 
primordial purpose and intendment of the 
Act it appears that the Registrar of Co- 
operative' Societies is constituted as a 
vigilant sentinel to look to the proper 
worldng and functioning of Co-operative 
Societies created and registered under the 
Act, and though certain powers are vested 
in him in relation to such supervisory 
iurisdictioh • vested in him, yet such 
powers though prima facie exercisable on 
his subfective satisfaction, ' they have to 
pass muster objectively as "well and should 
conform reasonably vuth the reality of 
the situation. ' A ' Comnlittee of manage- 
ment, in so far as a co-operative society 
is concerned, is the sole body to which is 
entrusted the affairs of the said society. 

A "member of the committee” is deemed 
to be an officer of the society the primary 
object of which is to advance the etoho- 
mic interests on co-operative principles: 

A 'committee’ is an elected body of 
which one-third of the members consti- 
tuting the said committee shall retire 
once in three years. In fact, there is an 
interdict on persons against whom' action 
is taken under Sec. 71 or 72 from being 
and continuing to be a member of the com- 
mittee. It is. however, important to note 
that when the Registrar of Co-operative 
Societies or any officer authorised in .that 
behalf by the statute intends taking any 
action .against a member of the society or 
a member of the committee or against the 
society as a whole, it appears from the 
scheme of the statutory provisions that 
an audit under S. 61 or an enquiry under 
S. 65 or an inspection under S. CG is a 
necessary concomitance and the report or 
material obtained on such audit, enquiry 
or inspection form as it were the, founda- 
tion of bedrock for the supervening action, 
whatever the nature of such action maS’ 
be, which is to be .undertaken by the 
Registrar of Co-operative Societies. It 
is imlikely that the Registrar could , be 
said to be armed with the. necessary 
material, hypothesis and equibrnehl to 
penalise a member, a member of tbc_ com- 
mittee or the society, on inchoate infor- 
mation obtained by him from some source 
other than the slalulorv prescribed chan- 
nels such as audit, .enquiry or inspection. 

In fact, a registered .society is a bodv 
corporate with perpetual succession and 
a common seal. 

Analogically therefore, it follows that 
a body constituted for the purpose of ad- 
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ministering such a society should also be 
deemed and held to bo a continuous 
body though by various events specified 
in tile statute there may be a change in 
the personnel of such management. 
Secs. 64, 65 and 66, which are the st.a- 
tutory procedural stems which interdict 
the_ apparently arbitrary course of action 
which a Registrar could undertake to 
interfere wifh the affairs of a society, 
its members or officers, provide a suffi- 
cient halo to tighten up such indiscri- 
minate and unguided exercise of 
the powers by the Registrar, when it 
becomes necessary. In each of those sec- 
tions. it is incumbent on the Registrar to 
give an opportunity to the member con- 
cerned, officer concerned or the society 
concerned to rectify the defects. If this 
rnuch is clear and unambiguous, the inten- 
tion of the Legislature whose purpose is 
to advance co-operation and suppress 
bureaucracy, then it cannot be lightly pre- 
dicated that if the Registrar forms an 
opinion aliunde and otherwise than on an 
audit report, inquiry report or inspection 
report, the jurisdictional fact which has 
to be found by the Registrar before ho 
attempts to exercise his statutory powcr,s 
under the Act is available to him. 

' In our view, and under the scheme of 
the Act, the condition precedent to the 
exercise of - jurisdiction by the Registrar 
under .one or the other of the sections 
considered . above and in particular Sec- 
tion 72 is to secure an audit memorandum 
or a report of inspection or inquiry, fo 
that he may be provided \vith the, neces- 
sary material to act thereon. Unless such 
a fact finding authority has provided the 
Registrar vath the hypothesis to act and 
ultimately supersede an elected body, the 
impugned order of supersession "will un- 
doubtedly be tainted with the absence of 
a .jurisdictional basis. Wliether sucli a 
basis exists, is subject to review by this 
Court in exercise of its jurisdiction under 
Art. 226 of the Constitution of India. 

9. No Tribunal subject to the .iuri.sdic- 
tion of the High Court can on its ovti 
volition finally decide on the question of 
the existence or extent of it.^ jurisdiction 
to Pass orders which are punitive in 
nature and above all to set at naught a 
committee of management of a co-opera- 
tive society, elected by its general body 
of members.' If. therefore, the purport of 
Sections- 64, 65, 66 and 67 is fully ap- 
preciated and correcllv vnderstood. it ap- 
pears to us tiiat before tlic Registrar can 
take action which would rcsul! in the im-l 
position of a pcnaltv. he sinuild not only! 
give an opportunity to tlic dcHnaucntf 
member, officer., committee or society, butf 
he should also be armed with the related; 
reports under Sections 64, 65 or 66. This* 
appears to be a mandatory provision from 
which there is no escape. 
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10. From the nature o( the charges 
framed in these proceedings before us it 
appears to us that the Registrar has 
avoided the prescribed legislative channel 
of procedure which he is obliged to adopt 
before he takes action under Section 75 ol 
the Act. By way of illustration we could 
consider some of the charges mentioned 
and dealt with by the Registrar. The 
Registrar is of the view that several 
deficits were noticed in the stocks of the 
society or its associates as pointed out in 
the auiht report. But it is not clear whe- 
ther any action was taken under S. 64 (5) 
to remedy that defect. Even as surmis- 
ed by the Registrar, if the working of 
the society was irregular it is not under- 
standable as to why an enquiry was not 
held under Section 65. Section 65 pro- 
vides ample plenary authority to the Re- 
gistrar to set right matters and indeed 
under Section 65 (41 an opportunity has 
to he given to the Society as a whole or 
its financing bank to remedy such delects, 
if any, disclosed as a result of the enquiry. 
It does not appear that anv such enquiry 
as contemplated under Section 65 was un- 
dertaken. The right of inspection con- 
templated in Section 66 is vet again a 
prerequisite before the Registrar could 
finally supersede a committee. No su<^ 
statutory Inspection has been done, nor 
was it stated before us that any such 
inspection was undertaken. The charges, 
no doubt, relate to certain discrepanries 
during the years 1964 and 1965. It is not 
disputed that there has been a change in 
the personnel of the committee vear after 
year due to the operation of Section 27 
(3) of the Act. Though this reconstitution 
of the committee may not bv itself matter 
as would be indicated by us later, vet In 
such circumstances where there is an 
annual change by necessity, in the body 
constituting the committee, it becomes all 
the more necessary for the Registrar to 
equip himself with the audit, inquiry, or 
inspection report before a final decision 
can be arrived at under Section 72 of the 
Act. As already stated, even in the case 
wherein the Registrar is of the opinion 
that the society ought to be wound up. 
an enquiry under Section 65 and an Ins- 
pection under Section 66 or 67 are pre- 
eminently needed. Thus, if the Registrar 
cannot take action against a member for 
unsatisfactory working and the financial 
condition .of la registered society without 
an enquiry imder Section 65 and if the 
Registrar cannot take suo motu action 
without giving' an opportunity to the 
erring member, officer or society to reinedv 
the defects found and noticed in the course 
of the audit, enquiry and inspection and 
when a member or officer cannot even be 
surcharged on the ground of misappropria- 
tion or fraudulent retention of moneys or 
deliberate causance of any deficiency In 
the assets of the society without such ac- 


tion being preceded by the procedure con- 
templated in Sections 64. 65. 66 or 67. then 
it appears to us that even under Sec.' 72 
of the Act. which enables the Registrar 
to supersede a committee In management 
of the affairs of the society he cannot un- 
ilaterally act and base his penal action 
solely on his subjective satisfaction. . 

11. This leads on to the question as to 
what is opinion or subjective satisfaction 
and its relative impact on supersession, of 
a committee or management of a co- 
operative Society. "Supersession” means 
to make the existing things inefficadous 
by exercise of superior power. Such a 
power if vested in a statutory tribunal, it 
should exercise it in a judicious spirit and 
primarily to render substantia] justice. 
The decision should be arrived at by such 
a tribunal which is ordinarily characteris- 
ed as one vested with quasi-judidal func- 
tions in a spirit and with a high sense of 
responsibility in order to mete out justice 
ultimately We have in the analysis un- 
dertaken by us as above, sought to ex- 
plain the fasdcule of the sections which 
lend support to the irresistible conclusion 
that Section 72 ought not to be read and 
interpreted In the abstract de hors the 
intent and purport envisaged in the Prior 
sections, which form part and parcel, of 
the same chapter. When two or more sec- 
tions appearing together and in the same 
context are susceptible of analogous mean- 
ing, they are to bo understood In their 
cognate sense. Each section and the ac- 
tion contemplated therein lend colour to 
the other section and It is on such cumula- 
tive understanding of the sections and 
their application, that the tribunal em- 
powered .to brand a committee as, Inef- 
ficacious. should act and act judidously as 
well alter. giving an effective opportunity 
to the committee to redify the defects 
Alagiriswami. J. rightly found that no 
such opportunity was given to the com- 
mittee to set right the irregularities and 
that there was no justification for the ac- 
tion taken by the Joint Registrar to 
supersede the committee. Apart from the 
view, of the learned Judge that the defects 
in the main are attributable to the execu- 
tive staff of the sodety which includes a 
Government official of the rank of a 
Deputy Registrar , of Co-operative Sode- 
ties. we are unable’ to uphold the impugned 
order on the ground that the Registrar 
failed to secure the necessai^ facts and 
material which could vest him with the 
necessary jurisdiction to act under Sec- 
tion 72 of the Act. 

12. The section, however, speaks of the 
opinion of the Registrar which is essential- 
ly subjective in nature. It is to be re- 
membered, however, that the result of the 
action taken under Section .72 would make 
a statutory functionary dormant In such 
circumstances it is to be considered whe- 
ther mere and bare subjective Information 
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of , the Registrar cap prevail and no 
standard of objectivity is any more re- 
quired for the exercise of such power. 
Section -72 contemplates that the initial 
hypothesis necessary to enable the 
Registrar to act under it is that the society 
is not functioning properly. We agree with 
Alagiriswami, J., that there is absolutely 
no material whatsoever to hold that the 
comnuttee in this case wilfully disobeyed 
or wilfully failed to comply with the 
lawful order or directions of the Registrar 
•under the Act or the rules. This is yet 
another limb of Section 72 which vests in 
the Registrar the jurisdiction to act and 
supersede. Under Section 65, an enquiry 
can be directed by the Registrar into the 
working and financial, condition of a re- 
gistered society. Ordinarily it could be 
expected that if the working or the func- 
tioning of the society is not proper, then 
only an inquiry would be directed. If, 
therefore, the language in Section 65 (1) 
and Sec. 72 (1) (a) have to be reconciled 
and harmoniously interpreted, it appears 
to us that no order as to supersession can 
be made without an enquiry or inspection 
as contemplated earlier. It is in this res- 
pect that the subjective opinion which is 
the guide line provided in Section 72 is 
intermixed with certain objective stan- 
dards as well which have to be placed in 
the forefront before a decision is arrived 
at. It can only be then said that the 
superior power vested in the Registrar 
under Section 72 to render dormant an 
elected body has been , rightly exercised 
by him without violating the principles of 
natural justice and having foremost in his 
mind his duty to render substantial jus- 
tice. No doubt, it is an accepted principle 
of law that . where a statute provides a 
particular course of action and makes it 
dependent upon the subjective satisfaction 
of a tribunal created by the Act, then the 
decision arrived at, by the said tribunal, 
if it does not violate the principles of 
natural justice and is bona fide prima 
facie, then the Court cannot substitute its 
judgment as if it were a Court of appeal 
over the said tribunal. In the instant 
case, however, not only the principles of 
natural justice have been violated^ but the 
Registrar assumed jurisdiction without the 
hypothesis essential for him to deal with 
the circumstances of this case and such 
exercise of power by a quasi-judicial, tri- 
bunal has to be set at naught as its ac- 
ceptance would be to encourage arbitrari- 
ness and throw, overboard principles of 
natural justice. Under these circums- 
tances, we agree, though for a different 
reason, with Alagiriswami, J.: 

13, Now it has to be considered whe- 
ther the acceptance of the ratio in W. A. 
No. 113 of 1969 (Mad) by Alagiriswami. J., 
which also formed another course of his 
reasoning for allowing of the writ peti- 
tions is correct. In fact, the reference to 
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this Full Bench has been- necessitated be- 
cause the learned Judges who constituted 
the Division Bench in the first instance 
took prima facie a view contrary to that 
expressed in W. A. No. 113 of 1969 (Mad) 
which will hereafter be referred to as 
writ appeal. 

14. In the writ appeal. Anantana- 
rayanan C. J. and Natesan J.,who con- 
stituted the Bench, agreed with the con- 
tention of the Registrar of Co-operative 
Societies that the committee under the 
Act being the governing body of the 
society statutorily formed, is a permanent 
body, a legal entity with continuous exis- 
tence notwithstanding the changes in its 
personnel. Speaking for the Bench, 
Natesan, J., in the writ appeal, observ- 
ed — 

"True the Committee as such is not 
made under the Act a body corporate 
with perpetual succession and a common 
seal. But that does not affect the deter- 
mination of the question we are now 

called upon to decide But the 

crux of the matter is that no period is 
fixed for the life of the Committee, and 
its continued existence is secured in the 
provisions as to its constitution. We are 
clearly of the view that for initiation of 
proceedings under Section 72, there can 
be no ; question of previous committee and 
present committee. Action can be taken 
under the section against the governing 
body of the Bank as a legal entity having 
continuous existence, notwithstanding the 
annual retirement of one-third of the 
members of the Committee and re-election 
in their place”. 

To the above dicta, there can be no ex- 
ception. As a matter of fact, we have 
noticed in this judgment the various pro- 
visions of the Act and the causes which 
might effect a change in the personnel of 
the committee: but nevertheless it is seen 
that the continuity of the committee is 
maintained for all purposes and it is not 
possible to uphold the view that the com- 
mittee had to be truncated according to 
the physical personnel constituting it from 
time to time, and thus truncated, there is 
a snap in the chain of continuity of such 
a committee and, therefore, it should be 
deemed to be non-permanent. 

15. In the writ appeal, however, an 
opinion has been , expressed that as the 
committee acts only through its members 
who enter into and exit therefrom from 
time to time, any act of omission or com- 
mission on which the charges of superses- 
sion are to be based must be related to 
the committee as constituted when super- 
session is proposed. According to the 
learned .Judges, there must be some nexus 
between the act complained of and the 
personnel constituting the committee and 
finally the learned Judges obsen.-ed that 
the virus infecting the society should be 
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found in Ihe committee wl\en it is proposed 
to dissolve it. They were also of the \ie»' 
that the section in reality provides for 
action aCainst the committee composed of 
recalcitrant members and lethargic com- 
mittees that could not be activated Said 
the Division Bench: — 

"Before any opportunity is given to the 
members of the governing body so con- 
stituted to set right matters, and before 
they have had time to take steps in that 
regard, is tliis body to be superseded imder 
Section 72 of the Act solely for the acts 
of their predecessors? It may be that the 
Registrar would not be so. In our view. 
Section 72 does not contemplate action in 
such a case, to supersede the committee 
in the circumstances would be abuse of 

powers Equallv, though the 

committee is an entity by itself, the Re- 
gistrar can look to the realities behind the 
legal facade to ascertain the causes lor the 
deterioration in the affairs of the socieiv" 
It would thus appear from the lattci 
portion of the ratio in the writ appeal that 
unless there is a link between the act and 
the person or persons constituting the 
committee then only the necessary 
hypothesis is available to the Registrar to 
act under S. 72 and ultimately supersede 
the committee. With respect to the 
learned Judges who decided the writ ap- 
peal, we are unable to agree that such 
is the foundation for the exercise of iuris- 
diction bv the Registrar under Section 72 
of the Act. Once it Is not disputed, as it 
is Indisputable, that the committee as a 
statutory body Is a permanent and a con- 
tinuous one, then it cannot be said that 
any change In the personnel of the com- 
mittee would effect a consequential 
change, in any manner whatsoever, in the 
statutory body as such. If such a limited 
scope and interpretation is to be given to 
such a statutory functionary', then it 
would cease to be a permanent body. Once 
it is conceded that the body is a legal 
tmUty with contTmious existence, to say 
that the acts of commission and omission 
of the previous committee cannot be 
mechanically attributed to the succeeding 
committee unless there is a link between 
the act and the person or persons con- 
stituting the committee would be to 
y.’hittle down the pronouncement made 
that the body is a permanent and a con- 
tinuous one. Indeed such a wedging into 
its legal character for any purpose is 
irreconcilable. "Once permanent, always 
permanent” can have no exception. We 
are unable, w'ith respect, to accept the re- 
asoning that as the committee acts through 
Imman beings, it is essential that the im- 
pugned acts or the substance of the charges 
must be brought home to one or the other 
of the members of the committee physical- 
ly constituting It 

Subject to the other limitations orowded 
for ill the .Act itielf, it is open to the 
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Registrar to-take such action as indicated 
in the first part of our judgment to call 
upon the committee functioning for the 
time being and on behalf of the society to 
explain and show cause why it should not 
be superseded The latter portion of the 
decision in the writ appeal creates, in our 
opinion, a limitation which cannot be sup- 
ported by the very language and intend- 
ment of the various provisions of the Co- 
operative Societies Act. We are. there- 
fore, unable, with respect, to agree with 
the observations made by the learned 
Judges in the writ appeal and excerpted 
above. We hold that all other circum- 
stances. data and material being available 
or made available to the Registrar of Co- 
operative Societies in the manner indicat- 
ed by us. he would be within his jurisdic- 
tion to fake action under Section 72 
against the committee which at or about 
the lime of the action was functioning as 
committee of management of the society 
notwithstanding the fact that the charges 
imputed or defects noticed or irregulari- 
ties complained of were those attributable 
to or referable to the administration, 
management and conduct of an earlier 
committee and notwithstanding also the 
fact that the committee against wliom the 
show cause notice is issued consists of per- 
sons wholly or partially difTeront from 
those constituted the earlier commitlee or 
committees. r 

IS. In the result, hou'ever. the writ 
appeals are dismissed, but in the circum- 
stances. there will be no order, as to costs. 
Petitions dlsmis'cVl. 
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A. S. S. Ahmed Sahib, Petitioner v. 
Commissioner of Police. Madras and 
another. Respondents. 

CriroiTal Rpvti. Case Ro. JiriR ol 
(Crl. Revn. Petn No. 502 of IOCS). D/- 
20-12-1068. 

Criminal P. C. fI898), S. 523 fl) — Per- 
son entitled to possession — Determination 
of — Test is not mere possscssiop of pro- 
perty at time of seizure but os to who is 
entitled to lawful possession. 

What Is required is not the proof of the 
offence in respect of which the property is 
seized but whether the property was seized 
in respect of an alleged offence or under 
suspicious circumstances. Once the pro- 
perty is seized under the circumstances, 
mentioned in the said provision, irrespec- 
tive of the fact whether the investigation 
by the police disclosed an offence or not, 
the Court has to dispose the proDerty. 
While doing so, it has got absolute dis- 
cretion to pass an or der as if thinks fit 
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respecting the disposal of such property; 
But, if it orders delivery- of the property, 
then it has to deliver it to:the person en- 
titled to the possession thereof. 

{Para 10) 

; Normally, in cases where the offence is 
not made out, the properly should be deli- 
vered to the person from whom it is seized 
or taken. But it will depend upon the 
circumstances of each case. In such cases, 
the actual possession of the property at 
the time it was seized may be a relevant 
factor but not conclusive to determine the 
entitlement of such possession. The words 
used in Section 523 (1). Criminal P. C. 
are 'the person entitled to the possession 
of the property’. These words cannot be 
equated with actual possession. Nor can 
they be equated with the expression '"the 
person from whom the property is seized 
or taken”. A person may be in unlawful 
possession at the time it was seized though 
he has not committed the offence, and in 
that circiunstance, it cannot be said that 
he is entitled to possession. It must be 
a lawful possession. The expression 'en- 
titled to possession’ is the sine qua non for 
the delivery of property under Sec. 523. 
Criminal P. C. 1966 Cri LJ 233 (Raj). 
Rel. on; AIR 1933 Mad 434 ( 2 ) & AIR 
1936 Bom 171 & AIR 1952 All 470 & AIR 
1939 , Mad 905 & AIR 1941 Mad 416 & AIR 
1968 Manipur 29, Disling. 

(Para 10) 

Cases Referred: ' Chronological Paras 

(1968) AIR 1968 Manipur 29 (V 55) 

. == 1968 Cri LJ 191, K. J. Singh 
v. C. Tomu Devi > 16 

(1966) 1966 Cri LJ 233 = ILR (1964) 

. 14 Raj 728, Mohan Singh v. 

State 1^ 

(1952) AIR 1952 All 470 (V 39) = 

. 1952 Cri LJ 856, Purshottamdas v. 

State 

(1941) AIR 1941 Mad 416 (V 23) = 

1941 Mad WN Cri 20 = 42 Cri LJ 
635,' Thimma Reddi v. Rami 
• Reddi 

(1939) AIR. 1939 Mad 905 (V 26) = 

.1939 Mad WN 739 (2), Paidi Sub- 
bayya v. Emperor 14 

(1936)' AIR 1936 Bom 171 (V 23) = 

: 37 Cri LJ 573, Lakshmi Chand v. ^ 
. .Gopikishan. . ' • 1- 

(1933) AIR 1933 Mad 434 (2) (V 20) 

ILR 56 Mad 654 = 34 Cri LJ 586. 
'Karuppanan v. Gui'uswami If 

Mohab Ali, for Petitioner; C. K. Venkal- 
narasimham and N. S. Sivan. for Respon-^ 
dent No. 2; Calvin Jacob, for Public Pro- 
secutor, for the State. 

ORDER: — Tliis petition has been filed 
by the petitioner to set aside the order 
of the Commissioner of Police and Presi- 
dency Magistrate, Madras City directing 
the. relum of a conch to" the second resiwn- 
dent herein under Section 523, Criminal 
P. C. The facts of llie ca.se are these:’ The 


second respondent Amir Mohideen gave a 
complaint to the Sub-Inspector of Police, 
North Beach Police station that the peti- 
tioner committed theft of a conch belong- 
ing to him. On that complaint Die Sub 
Inspector of Police investigated the matter 
and examined both the petitioner and the 
second respondent and ultimately refer- 
red the complaint to the first respondent 
as a mistake of fact. Later the revision 
petitioner filed a petition under Sec. 523, 
Criminal P. C. before the Commissioner 
of Police and Presidency Magistrate for 
the return of the conch. The Commis- 
sioner of Police ordered the I'eturn 
of the conch to the second respon- 
dent after having considered the facts as 
disclosed in the course of investigation, 
though the conch had been seized from 
Sultan Ibrahim to w^hom the petitioner 
was alleged to have entrusted the same. 

2. Enquiry by the Commissioner of 
Police disclosed the following facts. Ac- 
cording to the revision petitioner the 
conch was pledged by the second respon- 
dent Amir Mohideen wdth him as security 
for the amount borrowed from him and 
the same was kept by him with Sultan 
Ibrahim for safe custody. But in his state- 
ment before the Commissioner of Police 
•the petitioner stated that towards the 
middle of 1966, the second respondent sold 
the conch to him for Rs. 4000 for cash 
and, as he found later that the price paid 
by him was exorbitant, he asked the 
second respondent to dispose of the conch 
and gave the conch to him for the said 
purpose. Thereafter the second respon- 
dent did not return the conch, nor sold il 
and paid the value to him. The petitioner 
wrote several letters to the second res- 
pondent and for a long time he did not 
hear from him. After some time having 
come to know that, the second respondent 
had come to Madras, he questioned him 
and asked hun about the conch. Accord- 
ing to the petitioner, the second respon- 
dent told him that the petitioner could 
keep the conch with him and that he 
would collect Rs. 4000 and pay and take 
back the conch from him. After tliis the 
petitioner sent for Sultan Ibrahim and 
handed over the conch and throe days 
later the second respondent met him and 
discussed about tlie conch and, as there w'as 
certain misunderstanding between them 
the second respondent gave a complaint 
against him. Sultan Ibrahim was examin- 
ed. According to him on or about 20th 
or 25th November 1967, he was .sent for 
by the petitioner and at that time the se- 
cond respondent was also with the peti- 
tioner and that the petitioner told him 
that there was a dispute between him. and 
the second respondent and that he would 
give the conch for safe custody to him 
and that if later it was settled between 
them he could return the conch to the 
second respondent. He .staled that he had 
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the conch with him and it was seized by 
the police from him. 

3. The case of the second respondent 
is that he bought the conch from An- 
namalai Chettiar in 1967 and that he want- 
ed to sell the conch. He contacted the peti- 
tioner who was dealing in conches and 
known to Wm for some years and offered 
the conch for sale at the petitioner's place 
of business at No. 31 Adam Sahib Street 
and the petitioner took it from him and 
handed it over to Sultan Ibrahim who 
walked away with it and when he ques- 
tioned about the same the petitioner did 
not Rive any proper reply. He further 
stated that thereupon his uncle and 
Kattuva Mohideen interfered in the matter 
and questioned the petitioner and the peti- 
tioner promised to return the conch that 
night itself, and when his uncle and 
Kattuva Mohideen went to him in the 
night, the petitioner was not there and 
since then he could not be got at and 
therefore, he gave a complaint to the Sub- 
Inspector of Police. 

4. The Sub Inspector of Police stated 
in the course of investigation that it was 
disclosed that the conch was purchased 
from one Annamalai Chettiar and the se- 
cond respondent offered it for sale to the 
revision petitioner and the revision peti- 
tioner, took the conch from the second 
respondent and handed it over to Sultan 
Ibrahim. He further stated that he 
thought in the circumstances, though the 
conch was taken away from the second 
respondent, the criminal Intention on the 
part of the petitioner to commit theft ^vas 
not made out and therefore, referred the 
case as mistake of fact. 

5. The Commissioner of Police found 
that the conch belonged to the second res- 
pondent as it has been proved by the 
receipt produced by him' that he purchased 
the conch from one Annamalai Chettiar. 
He also found that the records of Investi- 
gation showed attempts made bv the se- 
cond respondent in disposing, ot the cooch. 
in 1967. . One Abbas who was examined 
by the investigating officer corroborated 
the version of the second respondent that 
the second respondent offered the conch 
for sale to the petitioner and the petitioner 
look it and handed over to Sultan Ibrahim. 

6. The Commissioner of Police also 
found that the case of the petitioner that 
the conch belonged to him cannot be true 
in view of the prevaricating versions given 
by him. At one time the petitioner staded 
that the second respondent pledged the 
conch with him. At another time he 
stated that he purchased the conch from 
the second respondent and that he handed 
over the conch to the second respondent 
lor selling the same in the open market 
and hand over the price of the conch to 
him, 

'• 7. ' The Commissioner of Police reject- 
ed the case of the petitioner. The Com- 
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missioner of Police further found that, 
though normally the conch should be re- 
turn^ to the person from whom it was 
seized, namely, Sultan Ibrahim > In this 
case, in the particular circumstances of 
this case it has been fully established that 
the conch belonged to the second respon- 
dent and was in his possession, that it was 
taken away by the petitioner and handed 
over to Sultan Ibrahim, and that the 
second respondent was entitled to posses- 
sion of the conch; and he therefore order- 
ed the conch to be returned to him. 

8. The learned counsel for the peti- 
tioner contended that the Commissioner 
of Police erred in returning the conch to 
the second respondent when the police 
had referred the case as mistake of fact 
and that he should have returned the 
same to the petitioner though it was 
seized from Sultan Ibrahim to whom he 
entrusted it. He further contended that 
the Commissioner of Police ought not to 
have enquired into this matter, but he 
should have followed the general rule In 
cases where the offences are not made 
out. to return the property to the person 
from whom it is seized. To appreciate 
the contention of the learned counsel for 
the petitioner, it may ,be necessary to 
consider the requirements to be compli- 
ed with as provided under Section S23 
il). Criminal P. C.. which is as follows; 

“(1) The seizure by any police officer 
of property taken under Section 51. or 
alleged or suspected to have been stolen, 
or found under circumstances which 
create suspicion of the commission of 
any offence shall be forthwith reported 
to a Magistrate who shall make such 
order as he thinks fit respecting the dis- 
posal of such property or the delivery of 
such property to the person entitled to 
the possession thereof, or. if such person 
cannot be ascertained, respecting ‘ the 
custody and production of sudi property." 

9. It is. clftafi Icow. tWs. 

(a) that the seizure of property may be 
in respect of the circumstances mention- 
ed under Section 51 or (b) in respect of 
the alleged or suspected offence of theft 
or (c) found under circumstances which 
create suspicion of the commission of 
any offence; (2) that the Magistrate has 
got wide discretion in respect of the dis- 
posal of such property or the delivery of 
such property, and (3) that in .case of 
delivery, such property shoidd be deliver- 
ed to the person entitled to the possession. 

10. To act under this provision, what 
is required is not the proof of the offence, 
in respect of which property is seized 
but whether the property was seized ln| 
r«pect of an alleged offence or under sus-j 
picious circumstances. Once the property 
is seized under the circumstances, men-j 
ffoned in the said provision, irrespective; 
of the fact whether the investigation bji 
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.the police disclosed an offence or not, the 
Court has to dispose of the property. Wiile 
{doing so, it has got absolute discretion to 
pass an order as it thinks fit respecting 
the disposal of such property. But, if it 
orders delivery of the property, then it 
has to deliver it to the person entitled to 
the, possession, thereof. , In such. a case, it 
has to satisfy itself from the records and 
materials available before, it that the per- 
son to whom the delivery is ordered is 
entitled to possession. If- materials . are 
not sufficient, it can m_ake an enquiry into 
the matter by giving opportunity to the 
claimants before passing, an order. In 
doing so, the Court should confine itself 
only to find put as to who is entitled to 
pdssessib.n‘ of 'the 'jirdperty but' hot, the 
.title of ownership thereof. Normally, in 
leases where the offence is hot made' oiit, 
jth'e . property should be.''delivered 'to the 
.person from whorn it is seized or 'taken. 
jBut it will depend uhon the 'circumstances 
iof each case. , In such' cases, 'the actual 
i possession' of the. property at the tiihe it 
|wds seized may' be''a relevant factor but 
not conclusive to dete'nriine thp entitle- 
ment of such possession. The words used 
in Section 523 (1), Criminal P. C;, are 
'the person entitled to the possession of 
the property’. These words cannot be 
equated with actual possession. Nor- can 
they be equated with the expression "the 
person from whom the ;property, is seized 
or taken”. A person may be in unlawful 
possession at the time it was seized, though 
he has not committed, the offence, and in 
that circumstance, it cannot be said that 
he is' entitled to possession. It must be a 
lawful possession. The , test, therefore, is 
hot the, mere possession of property at the 
time of seizure, but, as to '■<vho is entitled 
to lawful possession. ' The . expression 
'entitled to possession’ is the sine qua 
non for the delivery of property under 
Section 523, Criminal P. C. 

11. In Karuppanan v. GurusWami, ILR 
56 Mad 654 = (AIR 1933 Mad 434) it was 
held that where the person accused of theft 
is acquitted and' claims as his own the 
property seized from ' him, it should be 
restored to him in the, absence of special 
reasons to the contrary. This decision has 
reiterated the normal rule of restoring the 
property to ''the person from whom it is 
seized where the offence is not made out. 
The facts of that case clearly, disdose that 
the accused who was acquitted was a bona 
fide purchaser of bulls alleged to have 
been the subject-matter of theft. 

■ ! <• ' . 

.12.'. In.' Lakshmichand,, V. Gopikishan. 
AIR 1936 Bom 171... it was held; by a Divi- 
sion Bench that where .it is not shown 
that the person from , whom the property 
was seized, had committed the offence. In 
relation to that property, the Magistrate 
should hold that the person from whom 
the property is seized is entitled to pos- 
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session of that property. The facts of 
that- case are that the ■police seized the 
property and charged the applicant with 
stealing it. After investigation they re- 
ferred to the Magistrate that there was 
no sufficient evidence against the ap- 
plicant to file a charge-sheet. The Magis- 
trate returned the property to its owner. 
'While doing so, he relied upon the pre- 
sumption arising under Section 114 of the 
Evidence Act that the applicant must have 
known that the property was stolen. The 
Division Bench held that the Magistrate 
was in error to have invoked the pre- 
sumption under Section 114 in respect of 
the disposal of the property which would 
have been sufficient for a conviction and 
if that were so, the Magistrate should have 
tried and convicted him. I do not think 
that this decision has any bearing on the 
facts of this case. 

13. In Purushottamdas v. State, AIR 
1952 AH 470, it was held that a person 
entitled to possession is one from whose 
possession the property was seized and 
who is not found to have committed any 
offence such as would render his posses- 
sion unlawful and it was further held that 
the criminal Court under Section 523, Cri- 
minal P. C. is not concerned with the 
ownership of the property. Even in this 
decision, what is emphasised is that the 
possession at the time of seizure must be 
lawful., The principle enunciated in this 
decision clearly indicates that the restora- 
tion of the property to the person from 
whom it was seized will not apply if such 
a possession is found to be unlawful. 

14. In Paidi Subbayya v. Emperor, 
1939 Mad WN .739 (2) = (AIR 1939 Mad 
905) Lakshmana Rao, J. held in a two 
sentence order that 'the property seized 
from the fifth accused has to be returned 
to him”. The facts of that case are that 
the property was seized from the fifth ac- 
cused on a complaint given, by one B to 
the police of theft of some articles belong- 
ing to him. The police, investigated the 
case and found that the property belong- 
ed to the joint family of the complainant 
and the fifth accused. The complaint was 
ultimately dismissed as one of civil nature 
and the property, at the suggestion of the 
police, was ordered to be returned to the 
complainant. Taking into consideration 
the facts of the case, the possession of the 
property by the fifth accused at the time 
of seizure cannot be. said to be unlawful 
as he also had interest in the property; 

15. In Thimma Reddi v. Rami Reddi, 
1941 Mad WN Cri 20. = (AIR 1941 Mad 
416) distinguishing the former case, it was 
held that the Magistrate in disposing of 
the property, has a discretion to pass 
orders with regard to the disposal of pro- 
perty on a, referred charge-sheet sub- 
mitted by the police that an offence under 
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Section 411. I. P .C. is not made out in 
restorina the property to the complainant 
though the property was recovered from 
the accused. 

IG. In K. J. Singh v. C. Tomu Devi. AIH 
19G8 Manipur 29. it was held by Judi- 
cial Commissioner that when once the 
Magistrate ascertains the person, from 
whose possession the property was seized 
and whose possession was not unlawful, 
then the Magistrate must hold him 
to be entitled to the possession of the 
same. This decision again emphasises the 
fact that the property can be restored to 
the person from whom it was seized pro- 
vided that the possession at tlie time of 
seizure was lawful. 

17. The above decisions do not help the 
petitioner on the facts of this case. 

18. It is significant to note the decision 
reported in Mohan Singh v. State. 1906 Cri 
LJ 233 (Rail. I respectfully agree with the 
observations made therein, which are a% 
follows — 

"No doubt he can pass an order for tht 
disposal of the property without an en- 
quiry if the person entitled to the t»os- 
session of it can be ascertained on a con- 
sideration of the materials appearing from 
the police record. The fact that the pro- 
perty was recovered from the possession 
of a particular person during Investiga- 
tion may be very relevant and a weighty 
consideration in determining the question 
as to who should be considered entitled 
to possession, but it cannot always and 
necessarily be conclusive. The 'person en- 
titled to possession’ in the section should 
not be equated with the expression 'the 
person from whose possession the property 
was taken’. Therefore even -when It is 
ascertainable that the property was re- 
covered from the possession of a certain 
person, the jurisdiction of the Magistrate 
to direct an enquiry to ascertain the per- 
son enlilled to possession thereof cannot 
be barred." 

19. It is clear from the' findings of the 
Commissioner of .Police that the posses- 
sion of Sultan Ibrahim on belialf of the 
revision petitioner at the lime of seizure 
was not lawful though the ofTence under 
which the property was seized .was not 
made out. The petitioner has made pre- 
varicating versions in respect of his pos- 
session. At one stage, he stated that the 
second respondent pledged the conch with 
him and at another stage, he stated that 
he sold it to him. The Commissioner of 
Police also rightly found that the conch 
was taken away by the petitioner un- 
lawfully from the second respondent and 
handed it over' to Sultan Ibrahim.. In 
those circumstances, it cannot be said that 
.the possession of conch by Sultan Ibrahim 
on behalf of the petitioner was lawful. On 
the other hand, it appears to be unlawful. 

20. In the result I find that the order 
of the Commissioner of Police and Presi- 


dency Magistrate. Madras City is right 
and it is confirmed. 

21. The revision petition is dismissed. 

Petition dismissed. 
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Ramanujam Press represented by its 
Partner K. Ramanujam. Petitioners v. The 
Regional Provident Fund Commissioner 
Madras, Respondent. 

Writ Petn. No. 33 of 1067. D/- 10-fi- 

1069. 

<A) Employees' Provident Funds Act 
(1952), S. 1 (3) (a)— Employees’ Provident 
Funds Scheme (1052), Cl. 2C— S. 1 (3) (a) 
— Expression "in which 20 oi more per- 
sons arc employed” — Meaning of — Em- 
ployment oi 20 or more persons even lor 
a period of one day in a year is sufficient 
to attract the provisions of the Act — 
Meaning of the section is not controlled 
by Cl. 2G of the Scheme. 

The expression "in which 20 or more 
persons ore employed" occurring in S. 1 
(3)(a) does not denote continuity of em- 
ployment of all 20 persons and so even 
if for a period of one day in a year 20 ot 
more persons are employed . in an esta- 
blishment that will be sufficient to attract 
the provisions of the Act. - AIR 1964 Mad 
371, Rel. on. (Para 4) 

It cannot be said that Cl. 2C of the 
Scheme controls the interpretation of the 
meaning of S. 1(3) (a) and hence the Act 
will have no application to the establish- 
ment where 20 or more persons are not 
employed in that establishment who had 
put in at least one year’s service or had 
worked for not less than 240 days in n 
year. Clause 26 of the Scheme does not 
deal with the applicability of the Act to 
a particular factory but deals with the 
eludbility and the requirement of an em- 
ployee to become a member of the fund. 
The stage at which clause 26 of the 
Scheme comes into operation or play is 
obviously subsequent to the stage at 
which the Act becomes applicable to the 
factory. Consequently either from the 
language of clause 20 of the Scheme or 
from the setting in which that clause 
occurs in the scheme, there Is no scope 
for that clause controlling the obvious 
and clear meaning of S. I(3)(.-i) of the 
Act. {Para 5) 

(B) Employees’ Provident Funds Act 
(1952), S. 5— -Employees* Provident Fund-i 
Scheme, Cl. 39 — Administrative charges 
Communication sent to employer stat- 
ing that provisions of the Act and scliemc 
.are applicable to bis establishment from 
the date the estab lishment was fon nd em- 

AN/DN(Al97/70/MLW/P 
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Ramanujam Press v. R, P. F 

ploying 22 persons >rduring inspection — 

■ Administrative ■ charges can be collected 
ifrom (the emploiyer even (-‘for the period 
earlier to /the. date ;iof . communication, 
froiri the date when -the ischeme ohecame 
applicable to the establishment. AIR 1967 
Mad.l29,£Rel. on. (Paras 3.'& 6) 

(C) ‘ Employees” Provident 'Punds 'Act 
(1952), JS. 7-A —’Provisions oP'the 'Act 
andrscheme '.applied to nn ' eStablisdiment 
— ;Commissioner' by communiegtion ask- 
ing "the Collector io collect certain .amount 
from employer “by way 'of contribution 
•arid adiriinistrative 'charges — 'Employer 
•not given opportunity '.to represent ‘bis 
case “before determining the amount men- 
-tioned in the commomication — 'The com- 
■Tnunication .cannot stand being in viola- 
"tion rif 'sub-setitiDn (3).'of 7-A. 

TPara‘7) 

Cases .'Referred: 'Chronological Paras 
(1967) ’AIR 1967 'Mad 129 (V '5'4i^=- 
lER (1967) 2'.Mad"606. 'R. P.’F. 

' Commr., 'Madras' v. 1C. ■'R. .Silbbaier 
'Tape ‘ Factory ‘ 6 

(1964) AIR .1964-.Mad ' 371 (V 51) = 

1964-! Lab. L:j'706,“East.India:in- 
dustries . (P.) Ltd. v. Pegional Pro- 
"iddent 'Fnnd .'Coromr. >4 

■V.. Krishnan, -’for Petitioner: -’S.Pa'ma- 
tsUbramania 3f or Central (Govt. ^Standing 
Counsel, 'Sor Respondent. 

.‘ORDER: — ^'Ramanujam Press .is - owned 
; ..by a .p 2 Lrtnership. Phe establishment-of 
.the ..press -was -found .emplovdng -22 per- 
sons during inspection by the officers of 
'.the respondent 'on 31-^7-1964. On the 
'basis . of 'this inspection report, the res- 
•pondent herein .'sent -a communication 
dated '29-11-1965 to the petitioner herein 
stating that the mrovisions.'Of "the Emplo- 
■yees’ Provident 'Funds Act 1952 rand^the 
• Scheme' framed" thereunder applied ' to the 
petitioners’ 'establishment 'from. 1-8-1964 
'and asked the petitioner to comply wit'n 
'the requirements of -the 'previsions of the 
Act as ' well 'as the ' Scheme. The 'peti- 
tioner put forward the contention ' that 
the ‘Act was 'not applicable to the peti- 
tioner’s establishment since in the peti- 
tioner’s establishment there were no 20 
employees .'who Jbave. put-in at least -one 
year’s service and “have '%vorked for 'not 
less than 240 days. 'Bince the contention 
of the petitioner '.not .accepted .'by' the 

■res'pondent, '.the .petitioner.' made represen- 
tations to the Centrab-Govemment pnder 
.S..19-A of-the.Act. 'The' Central Govern- 
,ment 'by .its icommunijca'tion -dated >21-4- 
1966 came to the conclusion = that -the -Act 
applied to the. ■petitmner-’s -establishment. 

.2, Thereafter by a j communication 
dated 15-12-1966 (the responderit^iaddress- 
•ed the .Collector . of .Madras -to collect a 
.sum of. Rs.- 2224-75 -hy -way -of contribu- 
.tions..and a.aum-o£ Rs.' 85-75 by -way. of 
administrative charges- from the petition- 
er herein under ' tlie provisions of the 
1970 Mad. /1 5 VI G— 32 
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■Revenue 'Recovery .'Act. It is -at :this 
‘ stage. thetpetitioner -.has -come to -this -Court 

• and filed the -present writ petition under 
;Ar.t..226 of! the .Constitution Of. Indiapray- 
ing.for .theiissue of'a writ of .certiorari ito 
quesh-the communication of -the -respon- 
dent dated 129-11-1965 ‘Stating sthatithe Act 
•applied ito the petitioner’s < .'establishment 
•'With 'effect from- L8-1964 .‘and the commu- 
nication dated 15-12^1966 addressed -to 
.the Collector requesting him .to -recover 
the .arrears of -contribution and adminis- 
trative charges -under Revenue Recovery 
Act Jand- copy marked -to the . petitioner. 

3. The contentions bf the learned 
counsel for the 'petitioner 'in support of 
•this -writ -petition are .three-fold. The first 
contention as that .the provisions .of the 
Act ‘have no- application to -the petitioner s 
establishment since . 20 .or ; .more persons 
were. not .employed in that .establishment 
who -had put Jn -at- least one yearis.- service 
or had worked for mot less -than. 240cdays 
in. a year; (2) the. Administrative charges 
for .a .period earlier -.to -the date of ‘-com- 
munication, .namely, ‘29-11-1965 t should 
not ibe- collected: .(3) the communication 
dated 15-12-1966 /.addressed -to ‘the (Collec- 
tor of -Madras was lin contravention >io[ 
sub-sec. (3) of.S. -l-A (of .the -Act -in- that 
no .opportunity was .given ..to the peti- 
■tioner before* determining ;the .quantumi of 
•the .amount .payable .by 4he ‘petitioner. 

■ i4. I shall Jnow ideal with these ‘-three 
contentions iseriatim. ' As far .'as TheifirSt 
contention (is -concerned, it is 'really con- 
cluded -by > a -Bench decision of this Court 
against 'the petitioner. In East India 
Industries (P.) -Ltd. ■ v. >Regional Provident 
Fund Commr., 1964-1 -Lab -LJ 706= (AIR 
1964 Mad -371), ‘a (Bench lof 'this Court 
came to the -conclusion :that'if'for ‘a’ period 
ipf-one -day In (a ’year (20 >or; more (persons 
were Jemployed Jin -the -'establishment rtha-. 
will : be-'sufficient rio-'attract the 'provisions 
of the: Act. IThe learned -Judges -'declined 
to accept -the contention that :the 'Use P'f 
•the- expression '-'in Which- 20 cr 'moreper- 
sons>are'emplo5'ed’’ 'DCCurring in 'S. l'(3)(a) 
of othe 'Act -denotes -a continuity ‘of^jem- 
iployment -'Of -all the 20 persons ‘an’d there- 
fore ■the'iact'thaf -20 'or more 'persons were 
employed ‘(only (form '.part 'of 'the; -period 
-or some ' of ■'the 'days ‘!in the (year will ■hot 
‘be sufficient to '-attra'ct'the ’applicability >of 
the Act. This ''Bench decision 'of this 
•Court is'Jbinding on -'me 'and therefore pn 
•‘the 'Strength ‘of this decision I mustTeject 

• the. 'first -contention ’Of the learned counsel 
rior -the '-petitioner. 

5. 'However, Mr. Krishnan. the learned 
counsel sought to distinguish this. decision 
'by "pointing -out -that in that decision tlie 
learned Judges 'did not consider the ricope 
o'f 'Clause '26 of '.the Employees’ Pro-vident 
Funds Scheme, 'Clause 26 of the .Scheme 
is -as jfollov.'s: — 

'"1(a) Every 'employee employed in nr ‘in 
connection with the work of a 'factory or 
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other establishment to which this Scheme 
applies, other than an excluded employee 
shall be entitled and reauired to become 
a member of the Fund from the beginnmg 
of the month following that in whtcn thu 
paragraph comes into force in such fac- 
tory or other establishment, if on the date 
of such coming into force he has com- 
pleted one year's continuous service or 
has actu^y worked for not less than 241) 
^ys during a period of twelve months or 
less in that factory or other establish- 
ment or in any other factory or other 
establishment to which the Act applies 
under the same employer, or partly in 
one and partly in the other.” 

However the crucial statutory provision 
to consider is not clause 26 of the Scheme 
but it is S. 1(3) (a) of the Act. That pro- 
vision is: "Subject to the provisions con- 
tained in Sec 16, it applies — (a) to even* 
establishment which is a factory engaged 
in any industry specified in Sch. I and in 
which twenty or more persons are em- 
ployed. This section has nothing what- 
ever to do with the duration of employ- 
ment of the 20 or more persons and all 
that it refers to is a factual employment 
of 20 or more persons In a factory. The 
only aspect that has to be considered is 
whether clause 26 ol the Scheme throws 
any light on S. l(3)(a) of the Act so ^at 
S. l(3}(a) of the Act may be considered 
or interpreted as contended for the 
learned counsel for the petitioner. In 
the first place, the language of S. l(3)(a) 
of the Act is clear and unambiguous and 
is not capable of the interpretation con- 
tended for by the learned counseL In 
the second place there is no inconsistency 
between the interpretation found favour 
with the Bench of this Court of S. I(3)(a) 
and Clause 26 of the Scheme. Clause 26 

I of the Scheme does not deal with the ap- 
plicability of the Act to a particular fac- 
tory but deals with the eligibilitv ano 
the requirement of an employee to te- 
osrsA a. wnmfew tha Tba 

at wluch clause 26 of the Sdheme comes 
into operation or play is obviously Eub- 
sequent to the stage at which the Act 
becomes applicable to the factory. Conse- 
quently either _ from the language of 
Clause 26 of the Scheme or from the 
setting in which that clause occurs in the 
Scheme, there is no scope for that clause 
controlling the obvious and clear mean- 
ing of S. 1(3] (a) of the Act. Therefore 
I do not have the slightest ‘ hesitation in 
rejecting the contention ol the learned 
counsel that clause 26 of the Scheme in 
any way controls the meaning of Sec- 
tion l(3)(a) of the Act, as interpreted by 
the Bench dedsion of this Court already 
referred to. Therefore I reject the first 
contention of the learned counseL 

8. As far as the second contention is 
concerned- that also' has been ciedded 
against the petitioner by a Bench ded- 
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Bton of this Court in R. P. F. Commr.., 
Madras v. K. R. Subbaier Tape Factory I 
AIR 1667 Mad 129. In view of this! 
Bench decision which is binding on me' 
this contention also fails. 

7- On the other hand the third conten- 
tion of the learned counsel for the peti- 
tioner is well founded. Sec. 7-A(l) of 
the Act states that the Central Provident 
Fund Commissioner, any Deputy Provi- 
dent Fund Commissioner or any Regional 
Provident Fund Commissioner may, by 
order, determine the amount due from 
apv employer under any provision of this 
Act or of the Scheme and for this pur- 
pose may conduct such inquiry as he may 
deem necessary. Sub-sec. (3) of this 
section provides that no order determin- 
ing the amount due from any employer 
shall be made under sub-sec (I) unles.*' 
the employer is given a reasonable oppor- 
tunitv of representing his case. It is 
admitted by the learned counsel for the 
respondent that no opportunity to repre- 
sent the case of the petitioner before 
determining the amount mentioned in 
the communication dated 15-12-1966 was 
given to the petitioner. Consequently 
there has been a clear violation of sub- 
sec (3) of Sec 7-A of the Act There- 
fore the communication dated 15-12>1966 
of the respondent addressed to the Codec 
tor of Madras requesting him to collect 
the arrears of contribution and adminis- 
trative' charges under the proiisions of 
the Revenue Recovery Act cannot stand 

8. Under these circumstances, this 
writ petition Is allowed to this extent, 
that the communication of the respondent 
dated 15-12-1966 addressed to die Col- 
lector of Madras requesting him to col- 
lect arrears of contribution of Rs. 2224-75 
and administrative charges of Rs. 85-75 
from the petitioner under the provisions 
of the Revenue Recovery Act is quashed. 
In other respects this writ petition will 
st-apd dlscoLsse/i. viiH be on. ncde c 

as to costs. 

. Order accordingly- 
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RAMAMURTI, J. 

S. Anmachalam Asari (died) and others. 
Appellants v. Sivan Perumal Asari and 
another. Respondents. 

Second App. No. 1196 of 1964, D/- 7-8- 
1968. against decree of Sub Court Tutl- 
corin in A. S. No. 5 of 1963. 

(A) Civil P. C. (1908), S. 100 — Find- 
ing of fact based on evidence — Binding 
oD second appellate court. 

The findings of fact reached by lower 
appellate Court have to be eccepteo a* 
final in idew of the provisions of S. 100 
KM/BN/F771/69/MNT/B 
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Where the lower appellate Court had 
adequate material and evidence to reach 
the conclusion it did, the fact that the 
second appellate Court may take a diffe- 
rent view on the evidence is no ground 
for interference by the second appellate 
Court. (Para 2) 

(B) Transfer of Property Act (1882), 
S. 55(3) and S. 3 — Demand of title deeds 
— Rights of purchaser — Title deeds with 
prior unregistered mortgagee — Purchaser 
not making demand — Purchaser is guilty 
of gross negligence — Cannot be said to 
be without notice of prior mortgage. 

A person, who purchases the property, 
ought to insist upon the handing over of 
the title deeds by the vendor and should 
not lightly accept any explanation given 
by the vendor for his not immediately 
handing over the title deeds or his oral 
promise that the title deeds would be 
handed over, later on. (Para 3) 

A first mortgaged the property and 
handed over the title deeds to; the mort- 
gagee. He sold the same property to the 
vendee before the mortgage deed was 
registered. The vendee did not insist on 
the title deeds being handed over to him 
at the time of sale: 

Held the vendee was guilty of gross 
negligence in not having insisted upon 
the handing over of the title deeds to him 
at the time of the sale deed. The fact 
that the encumbrance . certificate which 
he obtained did not disclose the mortgage 
(as it was unregistered at that date) was 
not sufiicient to hold that he was a bona 
fide transferee in good faith without 
knowledge of the prior mortgage. If he 
had demanded the title deeds at the time 
of sale he would have come to know that 
the deeds were handed over to the mort- 
gagee. The vendee therefore could not 
be said to be: a bona fide transferee in 
good faith without the knowledge of the 
mortgage. , ' (Para 3) 

(C) Transfer of Property Act (1882), 
S. 48 — Unregistered mortgage foliowetl 
by, registered sale — Subsequent registra- 
tion of prior mortgage deed within time 
allowed by registration law — Mortgage 
operates from date of execution under 
S. 47 of Registration Act — Mortgagee 
gets priority over the subsequent sale 
under S. 48, T. P. Act — S. 49, Registra- 
tion Act. docs not apply — (Registration 
Act (1908), Ss. 47 and 49). 

'A’ executed a mortgage on 5-12-1953. 
The deed • was- registered on 3-7-1954 
(within time allowed by registration law). 
On 28-12-1953 'A’ sold the same projjerty 
to B by a registered sale deed. 

Held (i) that the mortgage registered 
on 3-7-1954 took effect from the date of 
its execution, i.e. 5-12-1953: 

(ii) On the rule of priority founded in 
law and justice and embodied in S. 4C 
of the Transfer of Property Act the later 


Mad. 227 

executed transfer by sale in favour . of 
the -vendee would be subject to the rights 
of the previously created mortgage. 

(iii) Tliat the rights of priority have to 
be determined by the combined operation 
of S. 48 of the Transfer of Property Act 
and Ss. 47 and 49 of the Registration Act 
and not on consideration of S. 49, Regis- 
tration Act, in isolation. S. 49 of the 
Registration Act would cease to apply the 
moment the document is registered and 
the rights of parties would be determined 
only on S. 47 of the Registration Act and 
S. 48 of the Transfer of Property ^Act. 
The fact that a subsequent transferee is 
a bona fide transferee is not a ground by 
itself for postponing the rights of a prioi 
transferee. AIR 1961 SC 1747, Dist., 
AIR 1960 Mad 396 & AIR 1946 Mad 140 
& (1963) 2 Andh WR 267 & AIR 1965 SC 
430, Rel. on. (Paras 6, 10) 

(iy) S. 48 of the Transfer of Property 
Act is founded on an important principle 
that no man can convey a better ■ title 
than he has. If a person has already 
effected a transfer he cannot derogate 
from his grant and deal with the property 
free from the rights created under the 
earlier transaction. The section does iibt 
contain any protection or reservation in 
favour of a subsequent transferee who 
has no knowledge of the prior transfer. 

(Para 6) 

(D) Transfer of Property Act (1882), 
Ss. 48, 78 — Principle underlying S. 78. — 
Applies to sales also — Prior mortgagee 
guilty of fraud, etc. — Will be postponed 
after subsequent vendee. 

The principle embodied in S. 78 T, P. 
Act, will apply to transactions of sales 
also and if a prior mortgagee is guilty of 
fraud or misrepresentation or gross negli- 
gence as a result of which a subsequent 
purchaser is induced to enter into a trans- 
action with the owner of the property, as 
though there was no prior transfer, the 
prior mortgagee will be postponed after 
the subsequent purchaser. 

(Paras 7. 10) 

(E) Registration Act (1908), S. 23 — 
Registration of dociuncnt — Delay till 
the last date of limitation — Docs not 
amount to negligence of transferee. 

Where a man does what the law of the 
Court permits him to do, it cannot amount 
to gross negligence. AIR 1933 Cal 398. 
Rel. on, (Para ;7) 

A mortgagee allowed the registration 
of his mortgage deed to be delayed but 
got it registered wthin the time allowed 
by the law: 

Held that the mortgagee was not guilty 
of gross negligence merely because ho 
took his own time to get the document 
registered within the time allowed by the 
Statute. By that conduct of wailing he 
could not be said to be facilitating the 
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owner -of the property to commit fraud. 

(Para 10) 

Cases .Referred: • Chronologicnl -Paras 
(1065) AIR 1965 SC 430 (V 52)=» 

1064-2 -Mad U (SC) 162. K. H. 
Nathan v. Maruti 9 

(1963) 1963-2 Andh \VR 267=ILR 
(1905) .Andh Pra 16. Jagannalha 
-Eao 'V. RaRhavarao 8 

(1961) AIR 1961 SC 1147 (V 48)« • 
1963-1 SCJ 646. Ram Saranlal v- 
'-Mt Domini Kuer 6. 8 

>(1960) AIR 1960 Mad 396 (V 47) = 

ILR (1960) Mad 508. Ramaswami 
'^Pillai V. Ramaswami Naicker 8 

((1946) AIR 1946 Mad 140 fV 33)= 

1945-1 Mad LJ 425. Duraiswami 
'Reddi v. Angappa Reddi 8 

(1933) AIR 1933 Cal 398 (V 20) = 

IlJl 60 Cal 225. Surendranatb 
Ghosh V. Haridas Biswas 7 

(1911) 16 Cal WN 612 = 15 Cal U 61. 
Jadunandan Prosad Singh v. Koer 
Kallayan ^gh 7 


D. Hamaswami Iyengar and R. Krishna- 
raachari. for Appellants: V. Shanmugham. 
■lor 'Respondents. 


JUDGMENT:— The pUintlS is the 
.appellant in this second appeal which 
.arises .out of a suit died by him to enforce 
the mortgage. Ex. A-4. executed by the 
first defendant in favour of the plaintiff 
;Jor a sum of Rs. 700 on 5-12-1953. The 
.second defendant claimed rights under a 
sale deed. Ex. B-4, executed by the lirst 
'defendant on 28-12-1953. for a sum of 
Tls. 1000. The plaintiff’s mortgage ‘was 
registered on 3-7-1954. The ‘first 'defen- 
dant renudned ex parte and the second 
defendant alone resisted .the suit on the 
-ground that the mortgage in favour oi the 
‘Plaintifi is a sham. and nominal document 
;Iraudidently brought into existence ante- 
rdating it after the sale deed Ex. .B-4. in 
.•favour 'Of ithe second defendant. He 'fur- 
ther -contended • that when he purcliesed 
dhe property from the ’first defendant. -he 
purchased it in good faith -for valuable 
consideration and without Icnowledge that 
'the first defendant had already executed 
_a , mortgage -deed. Ex. A-4. whiii.was 
.registered on 3-7-1954. .The trial Court 
.disnissed the plaintill’s suit holding that 
the mortgage. Ex. A-4. in favour of the 
plaintiff was a sham and nominal docu- 
ment and that It was brought Into'cxist- 
;ence ante-dating the same with a view to 
.‘defeat the rights of the second defendant. 
•It also held that the second defendant 
'‘Purchased the property without ^anv 
tkncrwledge of the rights of the plaintiR 
-under the alleged mortgage.’Ex. •A-4. But 
on appeal, by the nlaintiff. the lower ap- 
pellate -Court came to a contrary conclu- 
'don and held that the mortgage. -Ex. A-4. 
-was not an ante-dated transaction, but>it 
'Was 'a perfectly -bona fide -and genuine 
transaction. -But, on the other .poiDt,>It 
concurred with the \-iew of the trial 


Court that the second defendant purchas- 
ed Ae property without .the knowledge 
of the mortgage in favour of the )pla\ntiff 
and therefore the mortgage iwould not >be 
enforceable lagainst 4he, property .purchas- 
ed by the second .defendant. -Hence this 
appeal by the defeated plaintiff. 

2. Mr. Shanmugham. learned counse] 
for the second defendant, -drew 
my .attention I to several -suspicious ‘fea- 
turesiin the caseiand the discrepancies <ir 
the evidence ladverted tto by Ahe trial 
Court in support of its conclusion (that 
the mortgage, .Ex. A-4,'isinotiaigenuine 
document transaction, but that it was 
ante-dated and brought into existence as 
a result of collusion between the .plaintlfl 
and the first defendant who are near rela- 
tions, having married sisters. Learned 
counsel also relied upon the notices -which 
passed between the parties and laid con- 
siderable stress that when the'first defen- 
dant in his reply notice, Ex. A-5, stated 
that sufficient money was reserved ‘with 
the second defendant to 'discharge - the 
mortgage -debt due to the •plaintiff, the 
plaintiff -did not pursue the ‘second 'defen- 
dant and waited for nearlvcight years to 
demand payment of ‘the amount 'While 
I see some force in the points raised 'by 
Mr. Shanmugham, vthe findings of ifact 
reached by the -lower -appellate cCourt 
have to be accepted las (final An ’view lof 
the provisjons of S. lOO. C.P.C.-TbeJower 
•appellate Court did'have'adequate mate- 
rials'Snd evidence to reach the'ConClusion 
it did.-and even assuming i that this Court 
may take-a different ‘View on'the-evidence 
it is not a.ground for interference An 
second -appeal- The -result' Is Ahal'the 
mortgage in favour of the (plalnlifffis-a 
perfectly true -and ‘bona (fide transaction 
and the mortgage-deed. "Ex. »A-4. was -exe- 
cuted on 5-12-1953, 23 -days ‘prior to the 
sale deed in favouriof the -second ‘defen- 
dant 

3. Even so. it is urged on behalf , of the 
second 'defendant 'that -on 'the toncurrent 
■ findings -of -the -courts ;below that the 
second defendant is a bona "fide 'purthiser 
without 'knowledge of -the mortgage. fEx. 
'A*4. (at that'time'it was -not Teg^ercd). 
the mortgage 'though -registered .subse- 
cruently, would-not‘be enforceable against 
the -property purchased by -the ‘second 
defendant. I am unable to ' agree 

the view of the courts ‘below -'.that Ahe 
second defendant had no 'knowledge of 
the mortgage, -Ex. 'A-4. The title deeds 
are now produced -by the 'plaintiff, 'his 
case 'being that as eoon>as the mortgage 
deed. Ex. 'A-4. -was executed, (the -title 
deeds were handed over by the first 
defendant to the , plaintiff. -> On the 'find- 
ing. that the .mortgage deed. Ex, A-4. Js a 
perfectly genuine. and bona fide transac- 
tion, it has to -be accepted that-.Uie title 
deeds too were handed over to the plain-t 
Uff on the date of Ex. A-4. The second I 
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defendant is -guilty of -gross negligence in 
not haidng. insisted upon the handing 
over-'of-'the title-deeds to her at the lime 
of^the: sale- deed. Ex. B-4. The fact that 
she; applied? for; an-' encumbrance certifi- 
cate -and 'obtained. one which did not dis- 
close tthei mortgage; Ex! A-4!(as it had not- 
been .registered . at that time), is not suffi- 
cient to hold that the second, defendant: is 
a bona fide transferee in good faith and 
without knowledge- of the prior, mortgage. 
Ex.' A-4. A person who purchases the 
property ought -to insist -upon -the handing 
over of the -title deeds by -the vendor and 
should, not lightly accept -any explanation 
given by the vendor for his not immedi- 
ately handing; over the- title deeds, or his 
oral' promise- that the- title deeds would 
fbe-handed: over later on. The fact that 
the- title deeds were not handed over to 
the- second- defendant is- a powerful cir- 
cumstance which should have- excited the 
suspicion of- the- second defendant and' if 
she. had pursued the matter, she would- 
have, certainly- come to know that the- 
title- deedS'were handed over to the plain- 
tiff, when Ex. A-4 mortgage was executed 
by . the first defendant. I am clearly of 
the .view that on- the facts of the- instant 
case,- the • second defendant cannot ' claim 
to .be'a.>bona fide -transferee -and in good 
faith’ as he - isi guilty of .gross negligence 
in not -having insisted upon- the- ■ handing 
over of .the -title deeds to her at the lime 
of her sale- deed. Ex. B-4.' 

4; Even- assuming ■ that the second de- 
fendant was not aware' of the plaintiff's 
mortgage; it would- 'make no difference 
because,' though the mortgage deed was 
registered on 3-7-1954; it will take effect 
from the date of 'execution (5-12-1953) in 
view of the specific provision to that 
effect ih' Sec;. 47' of the Registration Act. 

5; Sri D. Ramaswami Iyengar, learned 
counsel for the- appellant, invited my at- 
tention to some' of 'the decisions arising’ 
under S.' 47 of the- Registration \ct. Iri' 
aU; those -cases,- it was held that the prior 
transferee \vill be entitled ’ to enforce . his, 
right of ■ priority ' even if the subsequent 
transferee 'had 'no knowledge of 'the prior 
transaction in- view of ' S'. 47 of the Regis- 
tration’ Act' read" wdth Si 48’ of the Trans- 
fer of 'Property. Act, S; 48 of the Trans- 
fer ’ of Property- Act embodies the well- 
established -rule- of priority founded on. 
law and' .iustice thafif a person purports 
to create- by transfer' at' different times, 
rights over the same 'immoveable properly 
and' such' rights cannot all'-co-exist or 'be 
exercised' to- their full' extent’ together, 
each later ' created transfer shall be sub- 
1ect' to rights previously ' created.' By 
reason of Sec; 47 "of the Registration Act. 
the plaintiff’s mortgage. Ex; A-4.. took 
effect and''became' operative on a - date.' 
earlier'than the second defendant's sale,: 
Ex. B-4.' and- under S. 48 of ‘the Transfer 
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of Property Act, Ex. B-4 must ' necessarily 
yield to Ex. A-4.- 

6, The argument of Mr. Shanmughami 
on behalf of the respondent, (second de- 
fendant) is that under the pro’vdsions of 
the Transfer of Property Act and Regis-, 
tration Act. a mortgage for a,- sum off 
Rs. 700 will become valid and, create- 
rights over the property in question only, 
if the deed of mortgage is registered andr" 
not otherwise and that so long, as thd; 
mortgage deed had not been registered/ 
the mortgage cannot be said to have taken 
effect in any manner so as to affect the. 
title of the mortgagor with the result that, 
before the deed of mortgage was register- 
ed, the oumer of the property wo'uld be; 
absolutely free to create rights over the 
property and that the rule of priority em- 
bodied in S. 48 of the Transfer of Pro- 
perty Act, will have no application, where- 
the subsequent or second transaction- ii-. 
completed fay the execution of a deed and 
also duly registered before the registra^- 
tion of the first deed of transfer. In then 
words, his contention is that the rule., of/ 
priority in Sec. 48 of the Transfer ol Pro- 
perty Act would not apply in cases where; 
the first transaction is not registered, as 
required by law and in the meanwhile- 
the second transaction comes into exist- 
ence. In support of his contention he. 
placed reliance upon some of the obser- 
vations of the decision of the Supreme*.- 
Court in Ramsaranlal v. Mt. Dominikuex. 
1963-1 SCJ 646= (AIR. 1961 SC' 1747) in.- 
which it was held that with regard. lo. the. 
right of pre-emption, the crucial date is 
not the date when the sale deed is exe- 
cuted. but when the sale became effec- 
tive after registration. That decision is. 
easily distinguishable and the principle 
underlying that decision has no applica;- 
tion to the situation in the- instant -case. 

It is true that under S. 49 of the R'egis- 
tration Act,’ unless the document is regis- 
tered it shall not affect the immoveable' 
property concerned nor could ' the docu- 
ment be received in e-yidence. Tlie cues-; 
tion is not what, will be the consequence, 
if the document is. not registered'- at all; 
but the crucial ■ point is when once the' 
document ' is registered, from what date 
it takes effect and becomes operati-ve? 
The right of priority will have to bb „ 
deteimined by the combined operation of ; 
S. 48' of the Transfer, of Property Act and , 
Ss. 47 and' 49' of the Registration Act., 
Any undue- emphasis upon S; 49 of -the 
Registration Act in isolation would render 
nugatory and useless the eauall’V' irnnor- 
tant' prowsions in S. 47 of , the Registra- 
tion Act and S'. 48 of the Transfer of Pro- 
perly Act; Once the document is reals- 
tered. Sec. 49 of 'the Regi.stration Act '-ha.s , 
no relevance and the document lakes 
effect from the dale of its .execution bv . 
reason of S. 47 of the Registration Act 
with’ the result that the rights of priorit'v 


A. I.R. 


220 Mad. tPrs. G-7l Arunachalam v. 
of the euccessive transferees will neces- 
sarily have to be determined in accord- 
ance with the rule embodied in S. 48 of 
the Transfer of Property Act. 

The acceptance of the argument that 
till'Uie reeistration, the first transaction 
does not exist in the eye of law lor any 
purpose whatsoever so as to kave the 
property as absolutely free property in 
the hands of the owner would result in 
serious injustice besides absurd and ano- 
malous consequences. Suppose a prior 
transferee had advanced the entire con- 
aderation and waits merely, far consi- 
derations of convenience to register the 
document tvithin the time fixed under 
the statute, it will he open to the vendor 
to deal with the property in derogation 
of the prior transaction and the secono 
purchaser will get priority even though 
he is informed by the first purchaser that 
the first sale had been executed, the lull 
price thereunder had been paid and that 
all that remained was merely the iCgis- 
trariott of the sale deed within the time 
provided by the statute. This will be 
the result if the argument of the respon- 
dent Is accepted. It will be noticed that 
this extreme argument foundud upon 
Sec. 49 of the Registration Act has no- 
thing to do with the question whether a 
second transferee is a bona fide trans- 
feree or a purchaser with knowledge. 
The' contention is purely a legal on^ based 
upon the provision In S. 49 of tha Regis- 
tration Act that unless the document is 
registered, the transaction shall not affect 
any Immoveable property or will be 
received as evidence of any transaction 
affecting such property. I am not pre- 
pared to accept this argument whlcn com- 
pletely renders nugatory and usclcas the 
other equally important provisions of the 
Registration Act and the Transfer of 
Property Act. S. 49 of the Regist4aUon 
Act would cease to apply the moment the 
'document Is registered and as regards the 
rights of parties, we are thrown bad: only 
upon Sec. 47 of the Registration Aa and 

I S. 48 of the Transfer of Property AcL 
Sec. 48 of the Transfer of Property Act 
Is folded upon the equally important 
principle that no man can convey a 
better title than what he has. If a per- 
son had already effected a transfer, he 
cannot derogate from Ws grant und deal 
with the property free from the eights 
created under the earlier transaction. JLs 
prior title as absolute and free owner is 
curtailed or diminished by rights already 
created under the earlier transaction. 
Sec. 48 of the Transfer of Property Act 
is absolute In its terms and does not con- 

I Udn any protection or reservation in 
favour of a subsequent transferee Aho has 
no knowledge of the prior ‘.ransler. 
Knowledge or no knowledge, a subse- 
quent transferee cannot claim any prlor- 
Uv as against an earlier transferee. 
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Whenever the Legislature desires to pro- 
tect the rights of a transferee in good 
faith for consideration specific provision 
to that effect is made — vide for instance. 
S. 27 of the Specific Relief Act. 1877 and 
Ss. 38 to 41 of the Transfer of Pn/peity, 
Act In all other cases, the well-settled 
rule that a man cannot derogate from his 
grant will have to be applied. 

7 . Instances mav arise when the right 
of priority embodied in Sec. 48 of the 
Transfer of Property Act mav not avail 
in cases where the prior transf.?rce i« 
guiltv of fraud and misrepresentation or 
gross negligence as a result of which the 
subsequent transferee is induced to enter 
into a transaction with the owner of the 
property as though there is no other prior 
transfer. S. 78 of the Transfer o£ Pro- 
perty Act contains a provision where the 
rights of a prior mortgagee are postponed 
in favour of the second mortgagee when 
the prior mortgagee is guiltv of fraud, 
misrepresentation or gross negligence. 
Though this Sec. 78 in terms applies only 
to mortgages, the principle underMng 
it would apply to transactions like sales 
also. The condition for the posto ne- 
ment of priority is that a prior transferee 
must be guiltv of fraud, misrepresenta- 
tion or gross negligence. The question 
immediately arises where the pnor trans- 
feree could be said to be guiltv of gross 
negligence because he waits, during the 
period allowed by law. for the regLtra- 
tion of the document, thereby giving 
oDoortunlties to the owmer to deal with 
the property and create rights 5n favour 
of third parties. The argument on be- ‘ 
hall of the respondent fsecond defendinl) 
is that as between two Innocent parlies 
the prior transferee and the subsequent 
transferee, the former should bear he 
consequences of hfe having delayed the 
registration of the document and thereby 
farilitated or enabled the owner to enter 
into a subsequent transaction. H other 
words, the first transferee should buffer 
for the fraud or the over-reaching cn the 
part of the owner which was only due to 
the fact that the document was not regis- 
tered and the subsequent transferee could 
not discover the encumbrance even If he 
had obtained an encumbrance certificate. 
It is this aspect which came up for direct 
dedsion in Surendranath Ghosh v. Kari- 
das Biswas. ILR 60 Cal 225“fAIR 1933 
Cal 398). In that case, the subsequent 
transferee was found to be a oona fide 
transferee without Imowledge of the 
prior transaction. This Identical argu- 
ment that on account of the delav in the 
registration of the first transaction the 
first mortgagee had held out to tha world 
that the property would be free from anv 
encumbrance and so induced the subse- 
quent mortgagee to advance moneys and 
this enabled the mortgagor to commit 
fraud and that In such circumstances, the 
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lights of priority of the first mortgagee 
will be postponed, because, by the delay 
in the registration, he has facilitated this 
fraud was not accepted. It was held -hat 
when the statute gives four or eight 
months time, as the case may be. for 
registration, the mortgagee cannot be held 
to be guilty of negligence in taking his 
own time for registration provided it is 
within the time limit. It is sufficient to 
refer to the follovdng observations at 
pages 231 and 232 — 

"In my view, when a mortgage is regis- 
tered \vithin the period of four months 
allowed_ by S. 23 of the Registration A.ct 
it is prima facie registered within a rea- 
sonable time. Where a prior mortgagee 
has done nothing towards inducing a sub- 
sequent mortgagee to advance money, but 
has simply availed himself of the time 
given to him by the law for registering 
his mortgage, he cannot be said to be 
guilty of 'gross negligence’ vrithin the 
meaning of S. 78 of the Transfer of Pro- 
perty Act. Sec. 47 of the Registration 
Act 'lays down that a registered locument 
shall operate from the time from which 
it would have commenced to operate If 
no registration thereof had been required 
or made, and not from the time of Its 
registration and. in my view, where a 
mortgage is prior in date and has been 
validly registered vdthin the time allow-, 
ed by the law, it cannot be postponed to 
a subsequent mortgage merely because 
the prior mortgagee had omitted to get 
his mortgage registered until after the 
execution of a subsequent mortgage. 
There is no special hardship on the sub- 
sequent 'encumbrancer, because, as in 
this country documents do not take effect 
from the date of registration evew per- 
son who acquires property takes it sub- 
.iect to the risk that there may be a prio.- . 
title created within the preceding four 
months or in some instances even eight 
months (Ss. 23 and 24 of the Registration 
Act). See Jadunandan Prosad Singh v. 
Deo Narain Singh, 1911-16 Cal WN 612. 
617”. 

8. Reference may next he made to a 
decision of this Court in Duraisv'^an i 
Reddi v. Angappa Reddi, 1945-1 Mad LJ 
425= (AIR 1946 Mad 140) in which too it 
was held that the prior transferee would 
be entitled to enforce his rights Though 
his. document is registered later and even 
if the subsequent transferee^ entered into 
the transaction bona fide without know- 
ledge of the first transaction. It was held 
that this result v/as implicit and was a 
direct consequence ' of the combined ope- 
ration of S. 47 of the Registration Act 
and S. 48 of the Transfer of Property Act. 

It is also observed that the right of prior- 
ity of the first transferee would be post- 
poned only if the later transferee esta- 
blishes anv infirmitive circumstance like 
fraud, estoppel or gross negligence. Refer- 


ence may be made to the following , ob- 
servations at page 426 — 

"Such a plea, if allov^ed, would lead to 
much fraud. _ If a later document regis- 
tered earlier is to prevail over an earlier 
document registered later it would always 
be easy for the vendor and the later pur- 
chaser to enter into a transaction within 
the time given for registration of the 
earlier document and get the new deed 
registered immediately and thus defeat 
the purchaser under the earlier deed.” 
This decision was followed in a later 
decision of this Court in Ramaswami 
Pillai V. Ramasvrami Naicker, AIR 1960 
Mad 396. as well as in the Bench decision 
of the Andhra Pradesh High Court in 
Jagannatha Rao v. Raghavarao, 1963-2 
Andh WR 267. In the latter case, the 
decision of the Supreme Court referred 
to earlier, 1963-1 SCJ 646= (AIR 1961 SC 
1747), was referred to and distinguished. 

9. My attention WTas also drawn to a 
recent , decision , of the Supreme Court in 
K. H. Nathan v. Maruthi Rao. 1964-2 Mad 
LJ (SC) 162= (AIR 1965 SC 430) in which 
also it was held that the mortgage deed 
became effective and operative from the 
5th_ July 1947, when the mortgage was 
regirtered and would prevail over a 
transfer which took place between the 
date of execution and registration of the 
earlier transaction. It is true that in that 
decision nothing was stated as to what 
would be the position if the subsequent 
transferee happens to be a bona fide 
transferee wthout knowledge of the ear- 
lier transaction. 

10. From the foregoing it will be seen 
that the prior transferee will get priority, 
the moment hts deed of transfer is regis- 
tered. This right of priority is the direct 
consequence of S. 47 of the Registration 
Act. and S. 48 of the Transfer of Property 
Act. The fact that a subsequent trans- 
feree is a bona fide transferee is not a 
ground by itself for postponing the rights 
of a prior transferee. The normal rule 
is that no man can derogate from his own 
grant, and whenever the Legislature 
wanted to protect the rights of a subse- 
quent transferee in good faith and ■ for 
consideration ' specific provision has been 
enacted. In all other ca.ses. the right of 
nrioritv embodied in S. 48 of the Trans- • 
fer of Property Act ■would applv. The 
right of priority of the prior tran.sferee 
will be postponed onlv if he is guilty of 
anv fraud, misrepresentation or gross- 
negligence. The prior transferee cannot 
be said to be guilty of anv negligence 
merely because he takes his own time 
to get the document registered, within 
the time allowed by the statute. By that 
conduct of waiting which the statute per- 
mits him. he could not be said to be fad-, 
litating the owner of the nronertv to 
commit fraud. What a man docs, what' 
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thedawi oiithe land ipemuta him to do, 
cannot amount to-gross'-negligencci- • A* 
suhseaucnt transferee, must, necessarilv 
take,tba risk ofuthe. owner, having, enter- 
ed.into.a.prior. transaction.conceming »the 
propert.y and. that transaction, remaining, 
■unregistered- but being, compieted. bv 
registration. , subsequent to. th& second, 
transaction. That is an inevitable risk, 
which the subsequent transfereei roust 
take«hy reason. of the, specific provision 
in Si 47 of the Registration. Act. In the 
instant case, there, is no question of the 
plaintiff' being guilty of an.Y gross negli- 
gence and. his rights of priority will have, 
to. b&. recognised under Sec. 48 of tha 
Transfer of Property Act- 
lli For alL these ’ reasons., thei second 
appeal is allowed and the plaintiffs suit' 
decreed.-' There' shall’ be a» preliminary 
decree"as prayed- for in favour of' the 
plaintiff. Threeimonthsrtirae'for redemp- 
tion. The plaintiff will be enUtled to his 
costs in the trial Court. Tbe parties .will 
beat their own costs both in the lower 
appellate Court and.ln this, Court. Leave 
refused. 

Appeal allowed 
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M. Varuvel Nadar. Plaintiff-Appellant 
V. A; Varuvel Nadar. Defendant-Respon- 
dent; 

Second Appeal No. 1938 of 1964. D/- 
24-10-1968. 

Civil-P.'O. (1908), Sj lli — Portnkm 
suib— Co-defendants ’—Plaint -deafly- re- 
cognizing- co-defendant‘Mb risbt-to’- suit- 
properties' and; therefore,’ co-defendant- 
remaining^ex parte-— •.Another’-suit/.GJed, 
at-sameiimebyother co-defendanfeUim-- 
ing'sbare^ inr properly* recognized' as of^ 
M- in* plaint witbontiirapleadina: Mr also-- 
tried-? together" — Held, 'M’J'who 'was-ooi - 
aware of 'coateatieus caised.bytco-defeo- 
dant'snd who- therefore -hadrnoiopportu- 
mtv’to'contest-that claim, could^ not he- 
sa5d"lo he prevented’ by -principle of.reo. 
judicata -in contesting- that’claiTO’in- fresh- 
suit' — Defendant'in partition-'enit- could, 
not be-’deemcd'as a-t«le to-be awjrre-ot 
possibility that other- co-defendants would-- 
claim partition oi'theinshare- whenever 
partitton suit'is-institnted. AIR -1922 Modf 
432 «f AIR 1928 Madi620.‘Foll,; AIR 1916. 
Pat'Ue. BeL-onv AIR, 1947 'Mad H70.’ Dis- 
tings AIR 4943 Cal>76/IUf.; AIR 1941-P»l 
83, Dissent-from— - (Hindu-Law — - Parti- 
tion’ suit).' (Paras ’2,- 4) • 

Cases Referred; Chronological Paras 
(1947) AIR 1947 Mad. 170 fV 341=* 

1946-2 .Mad LJ 321, Raroamam. v. 
Basavayya 5i 


(1943) AIR 2943 Cal 76 (V 30)=- 
ILR‘a942)-2 Cal 299.’Chandu Lai' 

V, Bibl-Khatemonnessa. 5 

(1941) AIR 194rPat-83'(V 28>=IL'R 
19 'Pat 669.' Harihar Prasad = v.- 
Narsingh FYasad' 3.‘ 4, 5 

(1928) AIR 1928 Mad:630 (V 15) = 

1928 Mad \VN 321. Gopala. v. 
Gopalakrishha 2,' 3. 4. 

(1922) AIR.1922.Mad..452:(V 91=16 
Mad LW 981. K. Ramaswami Iyer 
V. Thumbayasami , 2 

(1916) AIR19l6.Pat 126 (V 31=39 
Ind Cas 259. Latif Hussain v. Bas- 
deo Singh 4. 

(1843) 3,Hare,-627»=15 LJ Ch 441. 
Cotlingham v. Earl of Shrews- 
bury 2. 

P: S. Sarangpani- Ivangar. for Appel- 
lant; T." R? Ramchandran. for Respondent: 

JUDGMENT;— The. plaintiff is the 
appellant. He is a,purcha£er>Df the suit, 
properties from P.W. 2,.who had purchas-- 
ed them from one Mariamroa,. the* 
daughter of one. Devasahayam. This- 
Devasahavamrhad..fouE brothers.^ Maria- 
pathalL. Chazxthanakudsu,) Mariandran 
and Anthonimuthu.. The. defendant- is, 
the son. of Anthonimuthu. Chanthanaku- 
risu.aIso had a, son called.Anlhonimuthu,- 
who had. two sons. SUuvastian and Chan-, 
thanakurisu. Devasahayam,. Chanthana» 
kurisu and. AnthonimutbUs.were-adfDltted- 
ly entitledito. l/3rd(5hare<each< inribeiir 
family, properties, as MariaputhalLand, 
Maii^draa seem, to have died without 
anv-issues. Devasahayam sold, to 
brother Anthonimuthu. a, l/4th. share in. 
suitritems.S to 6. Therefore.’he,6tiU.had.' 
with.him.a- l/3ni.s)uire in Itenss l.and.2.' 
and. a l/12th.share in items.3,to,6.. It Is- 
this-which. Mariarama«solditQ P-Wv 2,.ana, 
P.W. 2 sold- to the plaintiff.: Chanthana- 
kurisu’s grandsons.. Slluvastian. and Chan- 
tanakurisu.fiIed:O.S. No. 98sof 1955- for. 
partition ■ and .possession . ot. their.' l(3cdi 
share. To:thiS[Suit.-all.thermembers of- 
the family were parUes including Mari-!- 
amma. Mariamma was ex parte in the 
suit; Though- therp was? some’ dispute 
as to whether she had been'served-with- 
summons in that suit,- botlr the c ourts - 
below have held’that'she'had-been serrca; 
with summonS'and we-can proceed-orTthe’ 
footing’ that ■ she had^been served-^ with- 
summons and had -chosen- to renraUr- ex 
parte. At the 'same- time- thc'present* 
defendant filed* O.S.' No.- 68 ■01-1956.' In" 
which only Siluvastian- and-Cbanthana* 
kurisu. the ‘grandsons of *Chanthanakurisu 
werp’the* defendants. Mariamma iwas mot" 
a party 'to that -suit. Both the suits were 
tried- together'andithc’ defendant got a 
decreerior a- 2/3rd 'share -in-all 'the’items- 
and"ra3t*merelv' a*l/3hd'5hare’in*itenj3 1 
and’2 and •7/l2th’ share irt-ifems.- 3 to -6 
as he should have, because- Anthonimuthu ‘ 
had purchased only a l/4th share-^in- items 
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3 to 6. Taking, these into^consideration-- 
the ‘trial Court decreed- -the plaintiff's suit; 
But the- lower- appellate- Court-has taken-- 
the -view- that -the- -decree in' the -suit was 
res -judicata in respect of the present suit, 
and ' has- allowed - the appeal and 'dismissed- ■ 
the- plaintiff’s 'suit.-. 'The ‘question-, • there- 
fore,- is whether- the decision' in- the* pre-vi^ 
ous suit O.S. No; 98 of 1956' is -res 'judicata 
in this suit- as- held- by. the lower -appellatp 
Court. 

2. I am clearly of opinion that the 
conclusion of the. lower appellate Court on 
this point is -wrong. The question as to . the 
scope of the principle of res judicata as 
between the co-defendants has been 
decided, by this Court in K.' R'amasami 
Iyer v. Thumbayasami, AIR' 1922 Mad 
452 _(FB). In that case the, learned Chief 
Justice delivering the judgment of the 
Full Bench: refers -with approval to the 
rule laid down by Vice-Chancellor Wiff" 
rarmin the leading case, of . Cottingharn v. 
Earl of Shrewsbury (1843)' 3 Hare 627.‘ 

15 LJ Ch 441' which is as follows; — 

"If, a, plaintiff cannot, get at his right 
without, trying, and . deciding . a . case . be- 
tween . co-defendants,. the Court will, try 
and; decide: that, case and the, cordefen-r 
dants -will, be bound. But if the. relief-: 
given to the plaintiff, does, not reauire-or 
invol-ve a decision of.any, case- between .co^ 
defendants, the co-defendants will.not.be 
bound ' as between each other by any 
proceeding which may be necessary only 
to the decree the plaintiff ‘obtains.’’ 

The -effect of this decision wasiconsider- 
ed;by adater decision of a Brach of' this- 
Court in-Gopala v; Gopalakrishnar. AIR- 
1928!Mad 630. In-.that cascA- filed: a isuit' 
against , P, at tenant, for. possession- and" 
rent and joined' :B.-and C as co-defendants.- 
In the plaint A- admitted . that the pro- 
perty .belonged to A; Brand;C. B -contest- 
ed .that ,C . had ;no interest in: the .property. 

C remained, ex- parte. The- suit- was de- 
creed : and possession also decreed-, in 
favour of A! and.. B in- two equal, shares. 
Later on C sued .A and. B for.- partition; 
ascertainment, and: delivery of :one-third' 
share , in . the ; property. The defence was 
that the decisiontin the- previous -suit was. 
res : judicata,-. It- was -held, that the suit- 
was.- not so barred.: In - discussing this- 
question . Srinivasa- , A'vwangar. J . referred 
to the-FulL Bench decision of this - Court' 
and then- proceeded to observ'O’-as follows: 

(at page 632) 

"It follows’ from the - rule accurately 
stated as above, that- before- there can be- 
any adjudication between ■ co-defendants 
operating as res judicata a conflict ■ must’ 
have arisen between- them. Such a con- 
flict might no doubt -arise in one of two 
ways. It might arise as the direct ' result 
of the manner in which the plaintiff' has 
set out liis case in the plaint. It might 
also arise as between the defendants 
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themselves, in -the- course of-' pleadings, in 
answer- to the- plaintiff’s -case. 

Again im the latter' class of' cases the 
determination’ of the conflict as between 
co-defendants might or might not be 
necessary for’ the determination of’ the 
plaintiff's claim. The rule ob-viously 
seems to be that it is only when the deter- 
mination of_ the- question as between co- 
defendants is necessary for the determi- 
nation- of the plaintiff’s claim that the 
decision as between - co-defendants would 
operate as res-. judicata. Other-wise, that 
Is to say, if such- determination as between- 
co-defendants -were- not necessary for the 
decision- of the plaintiff’s case, it is clear 
that such decision would- not operate as 
res judicata for the simple reason that It 
is on a question- which, to adopt the lan- 
guage employed in Section 11, Civil Pro- 
cedure Code,' is though' substantially, not 
directly in- issue. It would thus- be clear 
th'at whenever the contest - between- co- 
defendants- is* not indicated and- included 
in*- the plaintiff’s action itself, then it fpl- 
lows that for the purpose- of a decision 
operating as res judicata as between - co- 
defendants there. must have- been actually 
a conflict' or 'issue raised as between- -them- 
and. that such conflict or issue -must have- 
been- necessary for the' determination- of 
the* plaintiff’s -case'orfclaim! 

From these considerations it ■ is clear 
that -as 'the -plaintifftin 'this case -was under' 
no • obligation to - appear- in^thfe- prerious 
suit ‘having’ regard to the- suit -as laid 'and' 
as no issue was raised as between co'- 
defendants, the- rule- of res judicata 'can- 
not appl.y’'. 

Jackson; J. observed as 'follows: — 

"No mystei-y attaches' to the principle 
of res judicata. If a matter has-been- 
directly and' substantially in issue- in- a 
former suit between the same - parties, 
and has beenr. finally decided, that decision' 
will be treated as final in a subsequent 
trial, with due regard to the- competence 
of the Courts. If a -plaintiff "raises - an 
issue in his plaint,, and a- defendant runs* 
away from it by remaining ex parte, that, 
defendant gives up his case, and the Court 
will finally decide it against him. But 
if; apart from the plaint .which. has. been 
served ' upon , such defendant, new matter, 
is brought in, either by way of amending,, 
the plaint or by way of written- statements - 
from other 'defendants, the defendant,- who 
has- remained -ex- parte; cannot- be-.-saidrto 
be running away -from issues- of 'which’ 
he has never • heard.’ It • would be- odd to 
say that* such matter had been directly 
and substantially in - issue ' bet-ween- the - 
parties; when- it is perfectly obvious -as a- 
matter of fact that’ between these -parties 
it has never -been in- issue at all. 'The con- 
ti'ar\'' -position’ can onlv be established by 
assuming that a partv once he is given 
notice of a suit must keep himself inform- 
ed of every subsequent development even 
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thoujzh the plaint apprised him of nothing 
that he need contest. No case, and cer- 
tainly no rule of procedure, has ever laid 
such a duty upon parties, and were this 
the law, it would follow as a natural corol- 
lary that every party must be served wnth 
every written statement and every amend- 
ment of the plaint.” 

Now applying this principle let us see how 
the matter stands in this case. In O. S. 
No. 98 of 1956 the plaintiff was clauming 
his l/3rd share. In paragraph 8 of the 
plaint he had stated that excluding any of 
&ie properties out of Devasahayam's l/3rd 
share conveyed by him to Anthonimuthu 
the rest had devolved on his daughter 
jlariamma. He then went on to say. ex- 
cluding the plaintiff's share the balance of 
2/3rd belongs to the defendants. It is 
therefore, clear that Mariamma's claim to 
the present suit properties was specifical- 
ly recognised in the plaint itself Ap- 
parently, in that case the present defen- 
dant claimed that he was entitled to the 
whole of 2/3ids. The judgment in O S. 
No. 98 of 1956 proceeds to state as 
follows: — 

"This suit and O. S. No. 63 of 1956 
are tried together and heard together. 
Plaint items 1 to 6 in this suit are also 
items 1 to 6 in that suit. It is found in 
that suit that the 2nd defendant in this 
case is entitled to 2/3rd of the plaint 
items 1 to 6 and that the plaintiffs in this 
suit are entitled to l/3rd of those Items 
and not l/4th as contended by these defen- 
dants.” 

Paragraph 6 is as follows 

"It is found in the connected case that 
the plaintiffs in this suit are entitled to 
l/3rd of the plaint items 1 to 6 and that 
the plaintiff therein who is 2nd defendant 
in the case is entitled to 2/3rd share in 
these items.” 

Paragraph lO ultimately concludes as 
follows : — 

'Tn view of my finding on issues 1 to 6, 
I find that plaintiffs are entitled to a 
decree for partition of l/3rd share In 

the plaint A Items 1 to 9 only 

I therefore, pass a ore- 

limlnary decree fa) for partition of the 
plaintiff’s l/3rd share in Items 1 to 9 of 

A schedule " 

The other clauses are not relevant Not- 
withstanding this the final decree that was 
passed in this case allotted a l/3rd share 
to the plaintiffs in O. S. No. 98 of 1956 
and 2/3rds share to the 2nd defendant in 
that suit that is the present defendant. 
It would be seen that this case exactly fits 
in with the principle laid down in AIR 
1928 Mad 630. The plaint clearly recognis- 
ed Mariamma’s right to the suit proper- 
ties. There was, therefore, no reason for 
her to appear and contest. She was not 
running away from any question that 
arose out of the pleadings in the nl^nt 


Merely because the present 2nd defendant 
chose to claim 2/3rds share in all pro- 
perties. of which Mariamma could not have 
been aware and that question was pur- 
ported to be decided in an indirect way, 
it cannot be said that Mariamma’s claim 
to the suit properties would be barred bv 
res judicata and consequently the plain- 
tiff's claim also would not be barred bv 
res judicata. The plaintiff In the word? 
of Jackson, J. did not apprise Mariamma 
of anything that she need contest. 

3- On behalf of the respondents re- 
liance is placed upon the decision in 
Harihar Prasad v. Narsingh Prasad. AIR 
1941 Pat 83 It is urged that a suit for 
partition is different from other suits, that 
m a suit for partition each defendant Is 
also a plaintiff if he claims his own share 
and that therefore, the claim by the Pre- 
sent defendant as 2nd defendant in O. S. 
No. 98 of 1956 when it was decided In Ws 
favour would be res judicata as against 
his co-defendant, that is Mariamma. The 
relevant passage in the report is found at 
page 87 of the report. It is as follows: — 
"It must be remembered that a partition 
suit may be one of two kinds, namely a 
suit for imperfect partition or a suit for 
perfect partition. Order 20. Rule 18. Civil 
P C. expressly empowers a Court In a 
proper case to pass a decree for perfect 

partition of the property 

The rule undoubtedly gives the Court 
in a proper case power to separate not 
only the plaintiff’s share but also the 
shares of other defendants interested In 
the property. In practice defendants in 
a partition suit frequently ask that their 
share should be partitioned, and the pre- 
sent defendants first party In the partition 
suit made such a prayer. If the Court Is 
asked bv defendants as well as the plain- 
tiff in a partition suit to separate their 
shares, the Court will do so; and in order 
to do so. it must ascertain the respective 
shares of the parties. In such a case each 
of the defendants stands in verv much the 
same position as the plaintiff. He Is a 
defendant ids-a-vis the plaintiff in the suit, 
but he is also a plaintiff vis-a-vis the 
plaintiff and his co-defendants In so far 
as he asks for the ascertainment of his 
share and the granting of a oatti propor- 
tionate to it. In this respect a partition 
suit differs very materiallv from an ordi- 
nary title or money suit. This distinction 
has been noticed bv Cojrts in India in a 

number of cases 

Where defendants in a partition suit 
pray for a partition of their share, then 
before such relief can be given to them 
their share must be ascertained. In such 
a case there is obviously a conflict of In- 
terest between the defendants and be- 
tween that particular defendant and th«- 
plaintiff. A defendant who asks for parti- 
tion ol his share is entitied to such relief, 
and when a decree is drawn up he can 
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take steps to enforce such a decree - in 
much the same manner as if he was a 
plaintiff." 

It is this passage that is relied upon on 
behalf of the respondent. The Bench re- 
ferred to the Madras decision in AIR 1928 
Mad 630 and particularly to the observa- 
tion of Jackson, J. extracted above, and 
then observed as follows: (at page 89) 

"It is to be observed that a decision 
on the claim of the co-defendant in this 
case was unnecessary to grant the plaintiff 
relief. The original suit was not one for 
partition, and it therefore, differs very 
materially from the case now before the 
Court. As I have stated earlier, in a parti- 
tion suit each defendant interested in the 
property can himself claim partition, and 
if he does so the Court must first ascer- 
tain his share and then grant partition of 
that share. In ascertaining the share of 
the defendant who claims partition, the 
Court must adjudicate on the rights of 
the various defendants. A defendant in a 
partition suit must be deemed to be 
aware of such a possibility whenever a 
partition suit is instituted. In such a case, 
if the defendant does not appear, he can- 
not afterwards challenge the decision as 
to the shares of the various parties arrived 
at in that partition suit.” 

4. There was an earlier Bench deci- 
sion of the same Court in Latif Hussain v. 
Basdeo Singh, 39 Ind Cas 259 = (AIR 1916 
Pat 126). That was a case where in a 
partition suit one of the defendants, T. 
filed written statement , stating that the 
extent of her proprietary share was cor- 
rectly stated in the plaint and that she 
too desired partition: three months later 
the other defendants put in a written 
statement contesting the suit on various 
grounds, and incidentally claiming that in 
addition to their proprielary share as 
stated in the plaint they held a one-anna 
mokurari right under T. There was noth- 
ing to show that this claim to a mokurari 
was brought to the notice of T., who was 
not contesting the partition suit. An issue 
was framed on the subject of the mokurari 
but was subsequently expugned. The ef- 
fect of the final decree for partition, how- 
ever, was to give the contesting defendants 
possession of the one anna they claimed 
under the mokurari. In a subsequent suit 
it was held that the question of mokurari . 
was not res judicata between the repre- 
sentatives of T. and the other defendants 
to the partition suit, inasmuch as (1) the 
question was not raised in that suit except . 
as between the plaintiff in that suit and 
the contesting defendants, there being, 
nothing to show that T. was cognisant of 
the claim: (2) the preliminary judgment 
in the parUtion suit stated that the Issue 
as to the . mokurari claim was expunged: 
(3) the question was not cxprcsslv decided: 
and it could not be held that a decision 


might and ought to have been obtained 
in the partition suit by T. 

It will be noticed that this decision also 
fits in with the facts of this case. In dis- 
cussing the question the Bench stated as 
follows: (at page 262 (of Ind Cas) = (at 
P. 128 of AIR Pat). 


;•••• the question was not raised 

in that suit at all except between Yakub 
Hussain who was seeking partition in that 
suit and the present defendants, for the 
present defendants did net put in their 
claim to the ' mokurari in that partition 
suit until three months after Musammat 
Tamizan (T) and her daughters had put 
in their written statement saying that 
they did not contest (the defendants have 
failed to make out the Musammat Tamizan 
was aware of the claim of mokurari made 
in their subsequent written statement).” 
This earlier decision of the same Court 
was not _ noticed by the learned Judges, 
who decided _ the later case in AIR 1941 
Pat 83 por did they seek to distinguish it. 
The principle laid dowm by the earlier 
Patna decision and the decision in AIR 
1928 Mad 630 accord with common sense 
and requirements of justice. A defen-, 
dant, who was not aware of the conten-' 
tions raised by his co-defendant and who, 
therefore, had no opportunity to contest' 
that claim cannot be said to be barred byj 
res judicata by reason of the decision! 
rendered behind his back. I think it is tool 
much to say, as the learned Judges in AIR 
1941 Pat 83 did that a defendant in a 
partition suit must be deemed to be aware 
of such a possibility whenever a partition 
suit is instituted. It is in contemplation j 
of such a contingency that Jackson, J.* 
stated that no case, and certainly no rule 
of procedure, has ever laid a duty on par- 
ties to keep themselves informed of every 
subsequent development, f'^en though the 
plaint apprised them of nothing that they 
need contest. As a matter of fact, in AIR 
1941 Pat 83 actually the decision itself 
proceeds on the footing that there was a 
conflict of interests between co-defendants 
in the earlier suit and there was an ex- 
press decision against the contesting de- 
fendants, I am therefore, .':atisfied that in 
this case there is no question of the earlier 
judgment operating as res judicata. 


5. I niay also refer to the decision in 
Chandu Lai v. Bibi Khatemonnessa. AIR 
1943 Cal 76 where it v.'as hold as follows: 

"Where the plaint itself in a prior suit 
did not raise any conflict between the co- 
defendants and a defendant did not ap- 
pear. but a co-defendant appeared and 
claimed an interest conflicting with the 
interest of tlie absentee defendant, the 

decision, if any. on the point 

cannot operate as res judicata unless the 
absentee defendant gets notice of tlie con- 
flict. In such circumstances tlio matter 
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cannot be said to have been heard and 
finally decided so- as- to bind' the -p^Ies. 
If however, the pleadin^is on recoro. to 
matter whether the co-defendants pleaded 
anything, inter se or not. should raise the 
conflict of interest as between the dif- 
ferent sets of the defendants, the requisite 
condition that there must be a conflict ol 
interest between the defendants con- 
cerned shall be satisfied." 

In this case the pleadings on record did 
not raise any conflict of interest between 
the different sets of defen^nts. _ This 
decision was also in a. paitition suit and 
supports the contention ol the appellants. 

I should mention at this stage that the 
respondents also relied upon a dedsion of 
Somayya; J. in. Ramamani, v. Basava%-ya. 
(1946) 2 Mad U. 321 = (AIR 1947 Mad 
170). In. that case it was observed as 
follows: — 

‘Tn a parlition action the sharers are 
both the plaintiffs and the defendants, and 
each defendant sharer is also in the post* 
tion.of. a plaintiff. Where one of the 
defendants-in fact applies for a-dwee-ln 
respect of his share, and the alienees are 
arrayed as. co-defendants, the decision 
operates as- res judicata trrd cannot again 
be re-opened.ln a.subsequtmt suit between- 
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fresh decree to be passad by the lower 
appellate^ Court. 

C. No leave. 

Appeal allowed. 
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The Vensuard Insurance Co. Ltd.; 
Madras, Appellant v, Chinnammal and 
others. Respondents. 

A: A. O. Na 182 of 1966. D/- 6-lZ-1968.‘ 
against order of Dist. J. Tiruchirapalli. In 
M A. C. T. O. P. No. 28 of 1964. 

Motor ■Vehicles Act (1939),’ S; 95’ — 
WofdS'''contract of employment” — Mean- 
ing. 

Though on a superficial view of Sec. 95 
it might appear that the words "contract 
of employment" found therein would 
cover only a contract of employment with 
the owner of the insured vehicle, it would 
cover not only such persons but also per- 
sons who are on the veniclc in pursuance 
of 8 contract of employment with the 
owner of the goods carried in it, V^at is 
necessary is that for sufflcient practical 
or business reasons, the Person must be 
on the vehicle in pursuancetof a- contract 
of employment. If he is ?uch a person, any 
injury caused to him would also be 
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the subject of decision and the alienee- 
defendants/’ 

To this- observation no objection could be 
taken. In that case there was a conflict 
between contesting defendant and the 
contesting alienee-defendants, and. a deci- 
sion had been given. Naturally in a sub- 
sequent-litigation the earlier, decision, is 
res .judicata,. That was not a case where 
one of. the defendants was-absent. and -the 
decision in' respect of. a.contentlon raised. 
by. a- co-defendant as. a • consequence of 
wWch a dedsion was given against- the ab- 
sentee defendant was- claimed rto -be res- 
judicata. Hovfcver. the leamed.Iudau tc- 
ferred tathe decision in AIR 1941 Pal'83 
which really was. not. necessary, for the 
decision of- the case before, him. The 
earlier 'decision of the Patna-High Court 
was -apparently not brought, toi his notice.- 
In any case the dedsion -of SomaW3..J. in 
(1946) 2 Mad U 321 = (AIR 1947 Mad 
170) does not support- the contention of 
the- respondents. The result, la that; the- 
lower-appellate Court haring decided the- 
case only on the questi-5n of res judicata 
and not having- considered'the other ques- 
tions that’arise in this case.' the second ap- 
, peal will have to be allowed and'^e 
lower appellate Court directed 'to' restore- 
A. S. No. 311 ofl963 to its ‘file’ and-dls- 
pose of 'it on the other questions that'arise’ 
in the appeal. The appellant^ will get a- 
refund'of -the- court- f6e‘ paid-in' this case*^ 
Costs of the appellant in the second armeal 
\vill abide and be prodded for in the 
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Cases Referreds Cbrenologicali Paras- 
(1967) 1067 ACJ 65 (Madh-Pra). 

South India-'Insurance Co. Ltd-v. 
Heerabai 2* 

(1967) AIR 1967 Piinj 136 (V 54) - 
1967 ACJ 158 -(FB), Oriental, Fire 
and General Insurance Co. Ltd. 

V. Gurdev-Kaur 2 

(1967) 1967 ACJ. 82-(Puni). Parkash 
Vati^v. Delhi Dayal Bagh Dairy 
Ltd.' 2 

(1966) 1966 ACJ 284 (Bom). K. N. P. 

Patel V. K. L. Kasar 2- 

(1937) 1937 AC 773 :« 1Q6-LI KB’ 
460..1z2ard'v. Universal -Insurance 
Co. 2r 

N.’ Venkatarama-Iyer,' for Appellant; P."' 
Ananthakrishna Nair, for'RespondenlS.' 

JUDGMENT:' — This appeal ' is against' 
the ' judgment’ of the' Motor Accidents 
Claims Tribunal, Tirucnirapalli. awarding'’ 
compensation to the dependants of'the- 
deceased’Murugan. ■ He was tra-yelUng in'* 
a lorry belonging to the insured'and insur- 
ed’ by the appellant" insurer: The' 
Tribunal has found' that' Milrugan 
died as a result of ‘the;rash and'negligent* 
driving of the insured Vehicle by the em- 
ployee of the insured.*' On behalf 'of the' 
insurer which was added'as a party to the' 
proceedings before the- Tribunal, two ob- 
iections were taken. One was' thafthe'^ 
insurance policy d id 'not cove r a case' of 
AN/BN/A 1 9 l/70;y PB/M 



,1970 


M. Koilpillai v. E. V. Kannammal (FB) fPrs. 1-3] Mad. 237 


this. kind, that it was intended to cover 
.any -accident or injury caused. to. an em- 
..ployee. of .the insured .and- not to the em- 
.ployee .ofiany other .person, that as in this 
case .the deceased .Murugan • was . the ■ em- 
ployee not of the insured,- but of.<the ^per- 
son whose 1 goods were carried in .the in- 
sured vehicle, the policy does not cover 
the -liability for -an -accident caused * to 
Murugan. The second contention was that 
the insured vehicle was being driven 
contrary. to the conditions of the permit 
relating to that vehicle and therefore the 
insurer was not liable . As regards the 
second .objection, the Tribunal has pointed 
out that there is nothing on evidence to 
show that the insured vehicle was being 
used .contrary to the conditions of the 
perihit relating to the insured vehicle. 
The mere fact that the insured had issu- 
ed a notice to the owner of the vehicle 
to, produce the. permit. and that it was not 
so ' produced cannot be hSld ' to establish 
that the permit, if produced, would .show 
that the vehicle was not to be used in 
places ’like f the one where 'the -accident 
occurred. In (addition 'the Trnbunal .has 
-also -pointed out 'that the form jprescrib- 
■ed 'for >a public ; carrier permit found -at 
■ page 172 of the' Madras 'Road Traffic Code, 
1940, 'Volume II, mentions that ■ a -public 
carrier permit can -be- given either ■■'for 
ispecified 'routes ■■or 'specified' areas '.and -the 
fdriver 'of 'the 'vehicle ' says 'that- the-'entire 
'"State -of -Madras is 'the 'area (for which 
public carrier 'Permit has ffieen granted 
ito >the 'vehicle. Therefore, 'the Tribunal 
was undoubtedly right in 'holding that 
■there "is --no -substance 'in - the -second con- 
tention -of 'the insurance -'company. 

2. As regards the 'first contention, I 
must refer -to 'a -.decision 'of a .^Full 
(Bench of -the -Punjab 'High ’Court -in 
.1967 --ACJ -468 = (AIR 1967 Punj r486 
-FB), Oriental 'Fire 'and -.General iln- 
-surance -Go., 'Ltd. -v. -Gurdev iKaur. The 
rBench referring 'to 'the decision in-Tzzard 
V.' Universal -Insurance Co. -(Ltd.. 1937 'AC 
•773 -has pointed- out that the -contention 
■that the -contract - of ’ employment ^should 
be construed'in ;the 'Att ’as subject tto the 
rimplied ilimitation tthat! it. (should be -with 
the .person insured 'by 'the policy -cannot 
be accepted and that such a departure 
■from dhe clear - language used cannot be 
•justified; that the -Act.is-.dealing-.^vvith, .per- 
sons -.who • are on .the insured vehicle .-for 
.-sufficient -practical -or .business -reasons 
,and "has -taken -a contract -of -employment 
.in ' pursuance of • -which .they vare .on the 
-vehicle as the adequate criterion -of such 
-reasons; and there is -no sufficient i ground 
-for --holding -that this criterion ^should ,be 
■limited -to employees of the -insured ,per- 
.son. The -Bench -also 'referred to ^similar 
-decisions -of 'a .Bench of -the. same Court 
-.in Parkash Vati v. ' Delhi Dayal Bagh 
Dairy Ltd.. 1967J^CJ-82..as well. as of -.the 
-Madhya -Pradesh High Court in page ■ 65 


of the same volume (1967 ACJ) and in 
K. -N. P. . Patel v. K. L. 'Kasar, ,1966 ACJ 
284 (Bom). 

'Thus, though on -a -superficial view 
■of the section, it might .appear -that 
toe words "contract of employment” 
found in Section 95 of the Motor Vehicles 
Act would .cover -only a contract of -em- 
Plo^ent -with the owner of the insured 
vemde, there is .a preponderance of 
.authority in favour of the other ■dew that 
It Would cover not only such persons .but 
olso persons who are on the vehicle in 
pimsuance of a contract of employment 
'^h the owner of the .goods carried in- it 
What is -necessary is that for sufficient 
practical or business reasons, the person 
must be on the vehicle in .pursuance of a 
contract of employment. If "he- is such a 
person, any injury caused to him would 
also be^covered by the section. 

3. The appeal is, therefore, dismissed as 
without substance. The appellant will pay 
■ the costs of the respondents. 

Appeal dismissed. 


■AIR 1970 'MADRAS ”237 {V'57 C”62) 
-TULL BENCH 

-K.-VEERASWAMI, C..J.. NATESANAND 
SOMASUNDARAM, , JJ. 

/Muthuraj -Koilpillai, Petitioner v.- Esther 
Victoria Kannammal, Respondent. 

-Matrimonial "Case No. -8 > of 1968, ;D/- 
3-H-1969. 

Divorce ' Act (1869), "Ss. 48 and 19 - — 
’]^Impotency’, meaning of — ‘Disability aris- 
-i^'-from -mental -or moral causes-is stiffi- 
■cient — Due -to '■wife’s mental disease ‘the 
‘husband coiild'not at 'the 'time of marriage 
and -on 'the 'date -he instituted suit, 'have 
sexual intercourse -with the wife — Decree 
-declaring marriage as null -and-void, held, 
could be ‘granted. 

Irapotency is not 'necessarily to'bepon- 
ifined -to the physical inability of -one -or 
4he . other of ■ the .-spouse -'to -have -sexual 
-intercourse. -It -may, cover -also -such a 
-condition, *either of 4he mind or- of r'the 
.phyrical condition -of the 'Person, \vhich 
renders -normal -sexual .-intercourse ?im- 
-.practicable -so -ns -to -reach .its 'completion. 
The basis of-ithe-. Court’s interference is mot 
the .structural -defect, -but -the -impractica- 
bility .of .consummation. Disability -arising 
-from mental -or moral causes-is sufficient. 
(Such, as, hysteria. AIR 4954 Mad.316'(FB) 
AIR -1943 -Nag 185 (FB)...Rel..on. 

(Paras -8, 10) 

Therefore, where the 'wife was not-in a 
position to discharge her marital obliga- 
■tions'to-her husband and the evidence -on 
-record indicated that “the husband could 
•not at the-lime-of 'themarriage and'on-the 
Bdte he’tnsti tutcd "the ■ suit have sexual 'in- 

BN/BN/A71 1 /70/LGC/M 
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tercourse with the wife the reason beinf* 
the latter’s hysteria or mental depression: 

Held, that the disability could justifi- 
ably be brought under the head of Im- 
potency in law and a decree declaring the 
marriage as null and void could be grant- 
ed. (Paras 9 to 11) 

Cases Reierred: Chronological Paras 
(1967) AIR 1967 Mad 242 (V 54) = 

(1967) 1 Mad LJ 152 (FB). Jayarai 
V. Seeniammal 3 

(1954) AIR 1954 Mad 316 (V 41) = 

ILR (1954) Mad 15 (FB), K. 
Balavendram v. S. Harry 8 

(1943) AIR 1943 Nag 185 (V 30) « 

ILR (1943) Nag 474 (FB). Kishore 
Sahu V. Snehnrabha Sahu 10 

(1865) 1 P and D 31 *=> 35 LJ P & M 
10. T. V. M. 10 

(1845) 163 ER 1039 “ 1 Rob Ecc 
279. D-E V. A-G 8 

R. Hangaswami, K. R. Subramanian 
Iyer, A. Sarojmi Bai, for Petitioner; L. 
Balamukund Das, Amicus Curiae, for 
Respondent. 

K, VEERASWAMI, C J. This matter 
comes before us on a reference imder Sec- 
tion 20 ol the Indian Divorce Act The 
District Judge of TicunelveU has declared 
the marriage between the plalntlf! and the 
defendant as null and void and granted a 
decree of divorce subject to confirmation 
by this Court. 

2. The plaintiff and the defendant were 
married on 5-6-1958 in St. Michael’s 
Church. Polnaickenpatti Tutlcorin. accord- 
ing to Christian rites. There can be no 
(Uspute about this. According to the plabn- 
tifi, on the very night of the marriage.-it 
was found that the defendant could not 
have sexual intercourse with him as she 
was pushing him aside and finally jumped 
out of bed. He would say that this was 
due to insaiuty and at the time of. the 
marriage he did not know about it. The 
next day the defendant was removed by 
her mother to her place tor treatment and 
bringing her back. But the defendant 
never came bade. It appears the defen- 
dant was working as a midwife for some- 
time in the Primary Health Centre. 
Thiruvengampet. But we find that she was 
discharged from service with effect from 
28-6-1958, as she was suffering from 
manic depressive psychosis. The proceed- 
ings of discharge from service were issued 
by the District Medical Officer. Rama- 
nathapuram. The record does rivow that 
after the marriage the defendant left her 
husband and never returned to him there- 
after The plaint was preceded by a notice 
issued by or on behalf of the defendant In 
which it was alleged that the plaintiff had 
deserted her and that he was liable to pay 
her maintenance at a certain rate. In the 
plaint, while eetting out the facta v^ch 
we have mentioned, the plaintiff asserted 
that in view of her continued suffering 
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from manic depressive psychosis, she was 
not in a position to perform the duties of 
marriage and that she was unfit for 
married life, though she is an educated 
girl having studied upto School final. He 
also stated that since the marriage had not 
been con ummated because of the defect, 
the marriage was null and void. That 
there ea no collusion or connivance was 
averred. 

3. The District Judge in view of 
Jayarai v. Seeniammal, AIR 1967 Mad 
242. took coercive steps to secure the pre- 
sence ot the delendant to give evidence 
in Court. When she was "arrested and 
brought before Court, she gave evidence. 
In the light of her evidence and on the 
other materials available the District Judge 
found that the defendant was suffering 
from the disease abovementioned and that 
she was unfit to discharge her marital 
obligauons to her husband. He, therefore, 
declared the marriage to be null and 
void- 

4 . We have carefully considered the 
matter and are of opinion that the Dis- 
trict Judge was right in granting a 
decree, though we think it should be 
sustained on a different reasoning. Since 
the marriage was on 5-^1958, and., the 
discharge of the defendant from service 
was with effect Irom 28-6-1956, there is 
every probability that the defendant at 
the time of her marriage did suffer from 
manic depressive psychosis. In her e\d- 
dence. which appears to be cogent as fat 
as we can see she was able to remember 
her marriage according to Christian rites 
at TuUcotin and the fact that she never 
had sexual intercourse with her husband. 
She admitted that till then she had no 

. desire to have sexual intercourse, though 
• she wanted to have marital life. She was 
able to recall what predselv ahe was 
suffering from and mentioned the disease 
to be manic depressive ' phychosis. She 
claimed that she was all right at the time 
ot h«T givinR testimony and tnyited that 
she nught be sent to a doctor for exa- 
< rrdnation. This examination was done by 
Dr. P. R. Azeerullah on 27-1-1968. ■ The 
doctor was the District Medical Officer, 
Tinmelveli, at the time. The certificate 
says — 

*T am to state that Smt. Esther Victoria 
Kannammal was admitted as in-patient In 
the Government Headquarters Hospital. 
Palayamkottat. on 18-1-1968 for obserya- 
Uon and discharged on 27-1-1966. During 
the period of observation, she has been 
noticed to be morose mostly, answers 
questions some time correctly and some 
time irrelevantly. When oueJ^oned how, 
long she has been in the Hospital she Is 
not able to say. But she savs that the had 
, been here for two or three days. She Is not 
able to say whv ahe is In the Hospital 
and has no idea regarding the fact that 
she was rent by Court. She has a vacant 
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look. She seems to be unmindful of the 
environment and time. She is suffering 
from . mental depression.” 

This shows that the defendant’s mental 
powers were so impaired as to make her 
imaware of even the time and surround- 
ings and to have a vacant look. The 
mother of the plaintiff who gave evidence 
stated that on the day of the marriage 
her daughter-in-law was not amenable to 
sexual intercourse with her son and it 
was reported to her that the defendant 
was insane because her behaviour appear- 
ed to be that of a person with insanity. 
She also stated that on the very next day 
of the marriage the defendant’s parents 
came and took her away. 

5. The doctor, who had given the 
certificate we mentioned, in his evidence 
in court was clearly of opinion that the 
defendant was not in a position to dis- 
charge her marital obligations to her 
husband. 

6. S. 18 of the Indian Divorce Act 
enables a husband or wife to present a 
petition praying that his or her marriage 
may be declared null and void and the 
grounds on which such a declaration can 
be obtained are specified in S. 19. The 
first and the third grounds have relevance 
here, the former being that the respon- 
dent was impotent at the time of the 
marriage and at the time of the institu- 
tion of the suit and the latter is that 
either party was a lunatic or idiot at the 
time of the marriage. The question is, 
which ground is made out in this case. 
The learned District Judge has not speci- 
fied whether it was the one or the other 
ground that prompted him to grant the 
declaration. All that he stated was that 
the defendant was not in a position to 
discharge her - marital obligations to her 
husband. That reasoning is hardly suffi- 
cient to sustain the declaration which he 
granted. 

7. This is not a case of idiocy at the 
time of the marriage. That is clear from 
the evidence, particularly, of the defen- 
dant herself. She was undoubtedly in a 
position to appreciate some of the ques- 
tions at least put to her and answer them 
as far as she could. A reading of her 
evidence shows that there was nothing so 
serious with her mental faculties as_ to 
regard them as bordering on idiocy. 
Lunacy is a large term and includes seve- 
ral degrees of the mind. We are very 
doubtful whether, having regard to the 
defendant's mental capacity, as we have 
mentioned above, she can be rightly term- 
ed as a lunatic. No doubt, she had a 

" vacant look and was not in a position to 
appreciate her surroundings or time. _ It 
would appear from the certificate given 
by the doctor and his evidence put to- 
gether that she had lucid intervals. But 
one thing seems to be clear from the evi- 


dence on record, and that is that she was 
not in a position to discharge her marital 
obligations to her husband. ^^^lile no 
declaration, as we think, can be given -on 
the ground that the defendant was a 
lunatic or idiot at the time of the marri- 
age, the question is whether the declara- 
tion granted by the District Judge can 
be supported on the ground of impotency 
both at the time of the marriage and at 
the time of the institution of the suit. 
The evidence of the plaintiff’s mother, 
which we see no reason to reject, is posi- 
tive that on the very day of the marriage 
she knew that the defendant was unfit to 
discharge her marital obligations due to 
her behaviour of running away from the 
bed and also from the fact that the defen- 
dant's parents, who were apparently 
aware of her deficiency, came the very 
next day and took her away. 

There is also this fact that, according 
to the statement of the District Medical 
Officer, at the time of the defendant’s dis- 
charge from service, she was suffering 
from manic depressive psychosis. This 
disease as described by the Medical Dic- 
tionary and Health Guide bv Dr. F. A. 
Edwards and A. W. Durham is: 

"A mental disorder in which excite- 
ment and depression may alternate over 
a period of weeks, months, or even years 
can render a person unfit for employment, 
but given a little consideration, mild 
cases are employable. Severe cases mav 
have suicidal tendencies.” 

• 

Tiiis definition of the disease does not 
enable us by itself to conclude that the 
defendant was suffering from impotency. 
But the other facts seem to tend towards 
that effect. What happened on the first 
day of her marriage and her position 
since then, her own admission in the evi- 
dence that she was unable to fulfil her 
marital obligations to her husband and 
the medical examination immediately 
thereafter as a result of which the doctor 
gave the opinion that she was not in a 
position to discharge her marital obliga- 
tions all these taken together show that 
she was suffering from such a mental 
depression which, though not amounted 
to lunacy, bordered on impotency. 

8. Impotency is not necessarily to be 
confined to the physical inability of one 
or the other of the spouse to have sexual • 
intercourse. It may, in our opinion, 
cover also such a condition, either of the 
mind or of the physical condition of the 
person, which renders normal sexual 
intercourse impracticable so as to reach! 
its completion. 

In K. Balavendram v. S. Harry, AIR 
1954 Mad 316 (FB). Rajamannar C. J. who 
spoke for the Bench, observed:— 

"Impotency has been understood by 
Judges in England in matrimonial cares 
■as meaning incapacity to consummate the 
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marnace. that is to sav. incapacity to have 
sexual intercourse, which .undeniably is 
-one of the obiects of marriage. Tlte 
duestion is. what does Isexual intercourse’ 
mean? We cannot do better than rrfer 
to what has been considered to be the 
leading decision on this topic, namely, 
D-E V. A-G. 1845-163 ER 1039. In that 
case, the husband prayed for a declara- 
tion of nullity of his marriage with the 
respondent who was married to him on 
the ground that carnal consummation 
was impossible by reason of malformation 
of his wife’s sexual organ." 

Dr. Lushington dealt with the paint and 
stated, as extracted in the citation under 
conrideration: 

"Every one was agreed that in order to 
constitute the marriage 'hand between 
two persons, there must be power, pre- 
sent or to come, of' sexual intercourse 

sexual intercourse, in the proper mean- 
ing of the term, is ordinary and complete 
intercourse: it does not mean partial and 
imperfect Intercourse: vet, I cannot .go to 
the length of saying that every degree of 
imperfection would deprive it of its essen- 
tial character. There must be degrees 
difficult to deal with; -but if so imperfect 
as scarcely to be natural. I should not 
hesitate to aay that legally speaking, it is 

no intercourse at all If there be a 

reasonable probability that the dady can 
be made capable of a 'vera coupla' of the 
natural sort of coitus, though without 
power of conception 1 cannot pronounce 
this marriage void. If. on the contrary, 
'she Is not and cannot be made capable 
of more than an indplent, imperfect and 
unnatural coitus, I would pronounce the 
marriage void." 

The case Haiazr.annar C. J. was consider- 
•ing left the learned Judges -with no doubt 
that the marriage could not be consum- 
mated in the ordinary and normal wav 
on account of an abnormality on the'res- 
pondent. 

9. Now. in this .case, .there is no such 
outward physical .disability. On -.account 
of -her mental -disease dt .was ■ impossible 
forvthe plaintiff to have intercourse with 
the .defendant both -at the . time -of .^e 
marriage and -also -at the time he insti- 
tuted the suit. That, we think, may 
justifiably be brought under the 'head of 
, impotency in law. 

.10. .Rayden on Divorce. 9th -Edn. at 
page ]12,<savs: — 


■ "The presence of a ph-ysical structural 
defect is not essential. The'statement bv 
Lord Penzance to the contrary in’T v.'IkL 
1865— —LR 1 P and D 31, is no longer 
law .'The bads of the court's inter- 

ference Jis not the structural . defect. - bu^ 
the impracticability of consiunraation”. 
The*Ieam€d .author.goes on.to>point 'out 
that disability 'arising -from mental ,or 
moral causes is suflicient, such -as hyste- 


ria. We are inclined to accept this view 
.as valid in order to (bring the case under 
the ground of impotency. .This -view 
receives support as well from .Kishore 
Sahu V. Snehprabha^Sahu. AIR 1943 'Nag 
185 fFB). There it was held .that incapa- 
dW in the woman lor sexual intercourse 
need not be physical and ‘that it may be 
due as well to mental or' physical causes. 
It was 'further pointed out that all that 
was required was an invincible .repug- 
nance to the act of intercourse either 
generally or with the particular man. 
The evidence on record in this case shows 
that the plaintiff could not at the time of 
the marriage and on the date he Institut- 
ed the S'uit have sexual intercourse with 
the defendant, the reason being the 
latter's hysteria or mental depression. 

11. On that view, we confirm 'thei 
declaration that the marriage of the plain- 
tiff and the defendant was tiull and void. 

■Decree confirmed.' 


AIR’1970 MADRAS .240 1 (Vi57*C'>63), 
‘PALANISWAMY, J. 

A- George Cornelius, Petitioner v. 'Eli- 
zabeth Dopti Samadanam. IRespondent. 

O. M. S. No. 6 pf 1968.‘Xi/-' 4-8-1969 
■Divorce -Act (J86D),tSs. ■? and 10 — 
Petition - for (divorce -on ground 4hattru* 
pendent -was’ not iheard of dorrmore <than 
seven years — -Petition sot maintainable. 

The -words "subject .to tthe iprovisions 
contained -in this Act” occurihig .in -Sec- 
■ tion 7 • cannot -be (ignored c and - the • Court 
cannot ladopt.all -the .provisions ithat have 
been made in 'English 'Matrimonial .Causes 
•Act. from time -to f time. *while .npplving 
the provisions of the Act, thereby>cnabl- 
ing the husband <3riwife -to ask for ‘divorce 
-on a -ground not .provided .'for in-Sec lO. 
Hence ' a . petition ^or i divorce ‘On the 
ground that the respondent (wife) •■svas 
not heard of for more than seven years 
and should:be'piesumed‘to be dead is’not 


maintainable. ■ (Para 4) 

-Cases IBeferced: .Chronological 'Paras 
J1930) AIR lB30M3d'154 (V 17) = 

58 Alad.U .29..Jswara5fya v. 
Ishwarayya 3 

'11923>'A1R 1923'Bom.S21 (V-10) = 

ILR 47.Bom 843, -Wilkinson v. 
Wilkinson -3 


J. S. Athanesim.' for -Petitioner. 

'JUDGMENT:— -niis suiffi’ed'by ‘the 
'husband imder-'Section 10 of'the Indian 
'TKvorce Act. 1869 (Act IV of 1869) herein- 
after referred -to as ihe Atrt'raises an’Im- 
•portant question about the 'scope of Sec- 
tion! of 'the Act. ‘The petitioner married 
'the respondent on. 16th -Se^ember, 1935. 
He has alleged 'that after the ■•marriage 
' they 'lived together -for aome time when 
BN/CN/A758/70A^RB/P 
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the respondent gave birth to three child- 
ren. that all the three children are marri- 
ed, that in or about May 1952 when the 
couple were living at Bhuvanagiri the 
respondent deserted the petitioner against 
his will and without reasonable cause 
and went away, that the enquiries 
made by the petitioner about the respon- 
dent proved futile and that inasmuch as 
the respondent’s whereabouts are not 
known from 1952, it should be presumed 
that she is dead. The petitioner prays 
that a decree for dissolution of the marri- 
age may, therefore be granted. The res- 
pondent could not be served in person 
and service was effected by substituted 
service. 

2. The question for consideration is 
whether upon the presumption which the 
petitioner wants to draw as regards the 
death of the respondent, dissolution of the 
marriage can be decreed imder Sec. 10 
of the Act. Section 10, which provides 
for dissolution of marriage, consists of 
two parts. The first part deals with a 
case where a husband can present a peti- 
tion for dissolution while the second part 
deals with the case where a wife can 
present a petition for dissolution. So 
far as this case is concerned, it is neces- 
sary to note only the first part which nms 
thus: — 

"Any husband may present a petition 
to the District Court or to the High Court, 
praying that his marriage may be dis- 
solved on the ground that his wife has, 
since the solemnization thereof, been’ 
guilty of adultery,” 

According to the above provision, the 
husband is entitled to present a petition 
for dissolution of the marriage only on one 
ground, namely, that the has, since 
the solemnization of the marriage, been 
guilty of adultery. Mr. Athanasius, ap- 
pearing for the petitioner, contended that 
by virtue of Section 7 of the Act tMs 
Court is to act on principles of English 
Divorce Court, that "under Section 16 (1) 
of the English 'Matrimonial Causes Act, 
1950, which provides for the dissolution of 
marriage, if the husband or wife can be 
presumed to be dead on the ground of 
not being heard of for more than seven 
years, this Court can grant decree for 
divorce. Section 7 of the Act reads thus: 

"Subject to the provisions contained in 
this Act, the High Cotrrt and Disfrict 
Coiurts shall, in all suits and proceedings 
hereunder, act and give relief on princi- 
ples and rules which, in the opinion of 
the said Courts; are as nearly as may be 
conformable to the principles and rules 
on which the Court for Divorce and 
Matrimonial Causes in England for the 
time being acts and gives relief: 

Provided that nothing in this_ section 
daall deprive the said Courts of jurisdic- 
tion in a case, where the parties to _ a 
marriage professed the Christian religion 
1970 Mad./16 VI G— 33 
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at the time of the occurrence of the facts 
on which the claim to relief is founded.” 
Though this Act was passed in the year 
1869 and_ has been amended several times, 
no additional ground for dissolution of 
marriage was provided in Section 10 in 
any of those amendments. Contrast 
with this position, some enactments made 
by the Indian Legislature for dissolution 
of marriage may he adverted to. Sec- 
tion 27 (hj of the Special Marriage Act, 
1954, provides for a decree for dissolution 
on the ground that the respondent has not 
been heard of as being alive for a period 
of seven years or more by those persons 
who would naturally have heard of the 
respondent if the respondent had been 
alive. To the same effect is Section 13(1) 
(vii) of the Hindu Marriage Act, 1955, 
providing for a decree for dissolution if 
the husband or the wife is not heard of 
for a decree for dissolution if the hus- 
band or the wife is not heard of for the 
above said period. 

3. The question, rmder these circum- 
stances, is whether in enacting Section 7 
of the Act, the Indian Legislature intend- 
ed that, though no express prorision on 
the ground that the husband or wife can 
be presumed to be dead, on the ground 
that he or she is not heard of for seven 
years and more, the principles of the 
English Matrimonial Causes Act, under 
which there is no doubt a provision for 
dissolution on the above ground, can be 
imported into Section 7 and a decree can 
be granted accordingly. Mr. Athanasius, 
appearing for the petitioner, conceded 
that he was unable to find any decided 
case in support of the position which he 
contends for. Section 7, as its wort^g 
in^cates, is merely a residuary section, 
intended to proride for any matter which, 
by inadvertence or other\rise, is not ex- 
pressly provided in the Act. But in inter- 
preting the section, the opening^ words 
"Subject to the provisions contained in 
this Act” should not be ignored. Where 
there is express provision for any parti- 
cular matter, the Courts must strictly 
comply with and give effect to each pro- 
vision. Section 7 cannot cut down_ or 
supply any form of relief not provided 
by the Act. In Iswarrayya v. Iswarrayj’a, 
AIR 1930 Mad 154 it was held that Courte 
in India cannot grant a decree for jacti- 
tation of marriage. 

In Wilkinson v. Wilkinson, ILR 47 Bom 
843= (AIR 1923 Bom 321) a note of warn- 
ing is given against the danger of reading 
into Section 7 an intention on the part of 
the Legislature to adopt whatever te^ 
the Court of Divorce in England might 
from time to time lay down. If such m 
intention were to be adopt^, then it 
would be necessary to omit the words 
"subject to the provisions of the Act” If 
it had been the intention, it was not diffi- 
ciilt for the Legislature to say in express 
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words that the prowaons ol the Act innst 
be read subject to the rules and princi- 
ples applied fr^ time to time by the 
Siatrimonial Courts in England. In AIB 
1930 Mad 154, already referred to, the 
expresaon “prindples and rules?’ oeoir- 
ring in Section 7 was construed and it 
was laid down that the principles and 
ndes to be applied must be subject to the 
provisions of the Act and must not be 
allowed to run counter to the Act. It is 
T»int^ out that those words mean prin- 
ciples and rtiles, 

(il ol evidence; 

(iil of law; 

(iii) of interpretation of practice; and 

dv) of procedure. 

4. Up to January 1, 1938, the ground 
for judicial dissolution of marriage in 
I^gland were adultery or certain un- 
natural practices. By the Matrimonial 
Causes Act, 1937, and the Matrimonial 
Causes Act, 1950 several new grounds 
for divorce were added so as to enable 
the husband as well as the wife to sue for 
divorce. But the Indian Legislature, 
though it has amended the Act in aues- 
tion several times, has not thought It 
necessary to make suitable amendments 
in the Act to give eSect to the modifica- 
tion made in ^glish X,aw. In these 
drcumstances. I am of the view that the 
words “subject to the provisions contain- 
ed in this Act” occurring in Section 7 
cannot be ignored and we cannot edo^ 
all the provisions that have been made 
in English lilatrimomal Causes Act from 
time to time. wbUe applying the pnrrt- 
sions of the Act thereby enabling the 
husband or wife to ask (or divort . on a 
ground not provided for In Section 10. 
For the foregoing reasons, I am of the 
opinion that this petition for divorce on 
the ground that the respondent Is not 
heard of for more than seven years and 
should be presumed to be dead, is not 
maintainable. 

5. The porition is no doubt anomdous. 
Whereas persons seeking relief under the 
Specif Marriage Act 1954 or the Hindu 
Marriage Act. 1955, have among other 
grounds the right to ask for divorce on 
the rnuund that the other party to the 
marriage is not heard of for seven years 
or more, and should be presumed to be 
dead, persons seeking divorce under the 
Act in question are not entitled to urge 
that ground for no obvious reason. It ts 
for the Legislature to conrider whether 
the Act should not be suitably amend^ 
so that the lavr may be uniform. 

C- The petitioner is given leave to 
amend the petition suitably for such relld 
as be may be advised to ask. 

Leave to amend petition (tiveo. 


Am 1970 MADRAS 242 {V 57 C 01) 
VENKATARAMAN J. 

Meenakshi Ammal, Petitioner v. Soma- 
sundara Nadar, Respondent. 

Criminal Revo. Case No. 1117 of 1957 
(Cri Revn. Petn. No. 1103 of 1967). D/- 
21-11-1969. from order of Dist Magistrate, 
Ramanathapuram at Devakottai, D/- 14-7- 
1967. 

(A) Criminal Procedore Code (189$), 
S. 488 (C) Application tmder — Ex 
parte order — Procedure for scnnce of 
summons under Ss. 68 to 71 not followed 

Good ground to set aside cx parte 
orders — Bat ex parte order not Invalid 
— Application to set aside the order 
Bar of limitation of three mouths applies. 
1963 Mad LJ (Cri) 597 & AIR 1963 MyS 
239, Dissented. 

While the fact that the procedure pre- 
scribed for service of summons under Sec- 
tions 58 to 71, Criminal P. C, has not been 
followed on prior occasion may be a good 
ground to set aside an ex parte order 
under S. 488, Criminal P, C. the mere non- 
observance of the proper procedure would 
not make the esc parte order invalid and 
entirely liable to be ignored so as to say 
that the bar of limitation of three monto 
for an application to set aside that order 
would not apply at all 1963 Mad IJ 
(Cri) 597 & AIR 1963 Mys 239, Dissented. 

(Para 41 

(B) Limitation Act (1963). S. 5 — Start- 
ing point of limitation — Date of 
—Means date of knowledge of that order. 

tSuaere— Whether the above rule aT>- 
plies to orders under enactments other 
than under Land Acquirition Ac^ 

(Para 5) 

(C) Limitation Act (1963). S. 5 — Appli- 
cation under S. 483, Criminal P. C. 
Snnunons sent by registered p^ — 
doiscment on notice that it was refused by 
the husband — Later service by affixture 
to the house of the husband attempted — 
Notice returned — Endorsentent that tber® 
was CO such residence and husband doing 
business at other places — No attempt to 
Bcrvc notice at those places — Order ^on 
application passed ex parte — Application 
by husband to set aside ex parte order 
Application beyond ttoee months^ frem 
the date of the order — Period of limita- 
tion could be extended under S. S. 

An application was made under je- 
tton 488. It was proved that the noti<^ 
cent by registered post bore an endors^ 
ment that It was refused by the husband 
and later service of notice by afiixture to 
the house was attempted but It was re- 
turned vrith an endorsement that 
was no such residence and the husband 
was doing business at Dindigul and 
Karailrudv but there was no attemptto 
serve notice on him at those places. 1^ 
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1970 

husbaind made an application to set aside 
She ex parte order beyond 3 months from 
the date of the order and prayed for ex- 
tension of the period of limitation: 

Held the husband had made a good case 
for the extension of the period of hmita- 
tion under Section 5' of the Limitation 
Act. (Paras 2, 5) 

Cases Referred: Chronological Paras 
fI963) 1963 Mad LJ fCri) 597=1962 
Ker LT 526, Raghavan Unnithan 
V. Vijayamma 3 

(1963) Am 1963 Mys 239 (V 50) =; 

1964 Mad LJ (Cri) 110, State v, 
Bhimrao 3 

a961) Am 1961 SC 1500 (V 48) = 

(1962) 1 SCR 676, Harishchandra 
V. Dy. Land Acquisition OiBcer 5 

(1950) Am 1950 Mad 153 (V 37) =' 

1950 Mad WN 221 (2). A. S. 

Govindan v. Jayamtnal 5 

Devaraian, for Petitioner. 

ORDER: — On 7th November 1960, 
Meenakshi AmmaL the petitioner herein, 
obtained an ex parte order of maintenance 
against her husband Somasundarama 
Nadar xmder the proviso to Section 488 
(6), Criminal P. C. directing the husband 
to pay her maintenance - at the rate of 
Rs. 50 per month. She filed a petition in 
1966 for enforcement of that order, and 
collected a siun of Rs. 600 on 14-1-1967. 
Thereupon on 16-1-1967 the husband filed 
a petition M. P. No. 37 of 1967 to set aside 
the ex parte order. He also filed M. P. 
38 of 1967 under Section 5 of the Limita- 
tion Act 1963 since the application for 
setting aside the ex parte order had 
normally to be filed •within three months 
from 7-11-1960, the date of the order. The 
wife filed M. P. 139 of 1067 by way of 
objection to M. P. 37 and 38 of 1967. 

2. The learned District Magistrate 
passed an order on 14-7-1 9G7 setting aside 
the ex parte order dated 7-11-1960 on the 
ground that the procedure relating to 
the service of summons had not been 
observed by the Magistrate before he 
passed the order dated 7-11-1960. 
Briefly spealdng, he pointed out that 
there was an endorsement that notice 
sent by registered post was refused by the 
husband. Later service by affixture to 
the residence of the husband was attempt- 
ed. The notice was returned %vith an en- 
dorsement that there was no such resid- 
ence and that the husband was doing 
business in Dindigul and KaraikudL But 
no attempt was made to serve summons 
on him at those places. The pro\’iso to 
Section 488 (6), Criminal P. C. says: — 
"Pro-vided that if the Magistrate is satis- 
fied that he is -wilfully avoiding service, 
or wdlfuUy neglects to attend the Court, 
the Magistrate may proceed to hear and 
determine the case ex parte. Any orders 
so made may be set aside for good cause 
sho-wn on application made ■vrithin three 
mouths from the date thereof”. 


3. The learned District Magistrate ex- 
pressed the view that the above facts 
furnished good ground for setting aside 
the ex parte order. The learned District 
Magistrate pointed out that, even though 
the husband filed the petition more than 
three months after 7-11-1960 the bar of 
limitation would not apply because the 
order dated 7-11-1960 had not been validly 
passed. The learned District Magistrate 
followed the decision of the Kerala High 
Court in Raghavan Unnithan v. Vijay- 
amma, 1963 Mad LJ Cri 597 and that of 
the Mysore High Court in the State v. 
Bhimrao, 1964 Mad LJ Cri 110 = (AIR 
1963 Mys 239). In this view he considered 
it unnecessary to consider the application 
under Section 5 of the Limitation Act. 
Against the said order the -wife has filed 
the present re'vision petition. The husband 
allowed this re'vision petition to proceed 
ex parte. 

4. As at present ad-vised and vrith great 
respect to the learned Judges of the Kerala 
High Court, and Mysore High Court, I 
am not inclined to accept their view. It 
seems to me that while the fact that the 
procedure prescribed for service of sum- 
mons in Sections 68 to 71, Criminal P. C. 
has not been followed on the prior occa- 
sion, may be a good ground for allo-wing 
the application to set aside the ex parte 
order, the mere non-observance of tlie 
proper procedure would not make the ex 
parte order invalid and entirely liable to 
be ignored so as to say tiiat the bar of 
limitation of three months would not apply 
at all. But the present case can be dis- 
posed of othervrise. 

5. In the first place, the question arises 
whether the period of three months for 
the application to set aside the ex parte 
order is absolute. There is no doubt a 
decision of Somasundaram, J. in A. S. 
Go-vindan v. JayammaL 1950 Mad V/N 
(Civil) 221 (2) = (AIR 1950 Mad 153) that 
the period is absolute even though the 
husband may not have Icnowledge of tl:e 
order -within tliree months. That sounds 
rather inequitable to the husband and on 
that question it has to be considered whe- 
ther the decision of Somasundaram. J. can 
be good law after the decision of their 
Lordships of the Supreme Court in 
Harischandra v. Dy. Land Acquisition Of- 
ficer, AIR 1961 SC 1500. That case is. no 
doubt, one under the Land Acquisition 
Act But the principle laid do-wn by their. 
Lordships in the case that where the period 
of limitation is prescribed from the date 
of order, it means that the period should 
be counted from the date ■ of Icnowledge 
of the order, actual or constructive, would 
seem to be applicable to all enactments. 

It is however, unnecessary for the purpose 
of this case to give my decided opinion be- 
cause on the facts of this case. I thinlr 
that the husband has made a good case for 
extension of the p.eriod of limitation imder 
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1 Section 5 of the limitation Act of 1563. I 
accept the finding of the learned District 
Magistote on that point and allow the 
application under Section 5 of the Limita- 
tion Act On the merits I oo not see any 
reason for interfering with the oianion of 
the learned Magistrate that the husband 
had shown good cause to set aside the ex 
parte order. One sigiuficant fact Is that» 
though the ex parte order was passed on 
7-11-1960, the first collection was made 
from the husband orily in January 1967. 
In this view, the revision petition is dis- 
missed. The learned Magistrate vnli dis- 
pose of M. P. 35 of 1960 expeditiously. 

Rewaon petition dismissed. 
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PALANISWAMY. J. 

Veeratomal, Appellant v. Kiishnan. 
Respondent. 

Second Appeal No. 794 of 1965. D/- 
24-3-1969, from decree of Sub- J., Chinjde- 
put, in A. S. No. 324 of 1963. 

Transfer of Property Act (1882), S. 91(a) 
~ Smt filed on prior mortcage withoni 
hnpleading puisne mortgagee — Excco- 
tlon of the decree obtained — Purchaser 
is entitled to redeem the puisne mort- 
gagee, 

A purchaser in execution of a decree 
obtained on a prior mortgage In a suit to 
which the puisne usufructuary mortgagee 
Is not a party is entitled to redeem the 
pidsne mortgage. (Para 10) 

It cannot be sud that all that the pur- 
chaser in such a suit acquires Is only the 
right of the mortgagee and he continues 
to be a mortgagee qua the puisne mort- 
gagee. and that as such, such a purchaser 
is not entitled to redeem the puisne mort- 
gagee imder the well-recognised principle 
•tedeem up and foreclose down.' The auc- 
tion purchaser in execution of the prior 
mortgage decree occupies a dual capaa^, 
that is. the capacity of the first mortgagee 
as well as the owner of the equity of 
redemption. In his first capacity he can 
use this first mortgage as a shield against 
the second mortgagee. In the second 
capacity he can r^eem the subsequent 
mortgages. To acquire that right of re- 
demption the consent of the subsequent 
mortgagee is not necessary. If a mcnt- 
gagor can assign hia equity of redemption, 
and for such an assignment the consent 
of the puisne mortgagee is not necessary, 
then there is no good reason why such an 
assignment cannot take place by process 
of Court In execution of a money decree 
or any other decree. All that the law 
safeguards in favour of the puisne mort- 
gagee is that his right as a pidsne mort- 
gagee shall not be aSected (11 to redeem 
the prior mortgage and to sell the pn>- 
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petty for the amount due on both the 
mortgages or (2) to sell the property sub- 
ject to the first mortgage. Case law dis- 
cussed (Para 51 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Mad 418 (V 54) *= 

1967-2 Mad U 233, Shanmugam 
V. Sivan Pillai 8, 9 

G962) AIR 1962 Puni 402 (V 49) “ 

ILR (1962) 2 Puni 227, Rattan 
Chand r. M/s. Prite Sh^ 6 

(1953) AIR 1953 Bom 405 (V 40) =• 

ILR (1954) Bora 10, Nagu v. 

Gopal S 

(1952) AIR 1952 Pat 321 (V 39) = 

ILR 27 Pat 526, Abdul Gafoor v. 

Sagxm Choudhary 3 

(1948) AIR 1948 Mad 412 (V 35} « 

1943-1 Mad U 284. Murugappa V, 
Marudachalam Z 

(1931) AIR 1931 All 466 (V 18) =• 

1931 AU LJ 729 (FB), Ram Sanehl 
Lai V. Janld Prasad 5 

(1925) AIR 1925 All 804 (V 12) 

ILR 47 All 751. Rambaran 
Chaube V. Bhagwati P 

(1922) AIR 1922 PC 11 (V 9) “• 

48 Ind App 465, Sukhi v. Ghulam 
Safdat Khan B 

0922) AIR 1922 All 135 (V 9) “ 

ILR 44 All 462. Parastmam Singh 
V. PandhoM P 

(1921) AIR 1921 Mad 648 (V 8) 

1921 Mad WN 603. Sarvothama 
Rao V. Raja Rao Sahib 5, 9 

(1911) 21 Mad LJ 213 » 9 Mad LT 
431 (FB). MuUa VeetU v. Achu- . ^ 
than Nair 3, 6 

(1903) ILR 30 Cal 599 «» 7 Cal W 
766 (FB), Debendra Narain v. 
Ramiaran 2 

(1903) ILR 26 Mad 537, Goverdhana 
Doss V. Veerasami Chetti " 

V. Somasundaram and P, Devadass, for 
Appellant: V. Vedantachari and T. Ranga- 
swami Iyengar, for Respondent. 

•ICDGMENT^— The pc^t that arises for 
consideration in thig appeal filed by the 
tMrd defendant is whether a^purdiaser 
in execution of a decree obtained on a 
prior mortgage in’a suit to which the suV 
sequent mortgagee is not a party Is entitl- 
ed to redeem the subsequent mortgage 
Defendants 1 and 2, the owners of the sui* 
pronerty, had execute a simple mortgage 
over the suit property In favour of one 
Pakkirisaml Pandithan and subsequently 
e^^cuted a usufructuary mortgage m 
favour of the third defendant, the appeN 
lant herein, under a document dated 7-^ 
1953. PakMrisami Pandithar sued on M 
mortgage In O. S. 257 of 1957 on the me 
of the District Munsif of Trivellore. 
ideading defendants 1 and 2 alone ana 
without impleading the 3rd defendant, the 
subsequent mortgagee, and obtained a 
decree and brought the hypotheca to salfc 
The plaintiff purchased the suit property 
la Court auction and took possesion W 
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execuKon of tHe sale certificate. The third 
defendant applied for and obtained re- 
ddivery on the strength of his \isufruc- 
mortgage, ^ Thereupon, the plaintiff 
instituted the suit for redemption of the 
usufructuary mortgage and recovery of 
possession. The third defendant con- 
tended that inasmuch as he was not im- 
pleaded as a party in the suit instituted by 
the prior mortgagee, his rights as a puisne 
mortgagee were not affected and that as 
such the plaintiff was not entitled to 
redeem him. The trial Court accepted this 
defence and dismissed the suit. But in the 
appeal filed by the plaintiff, the lower ap- 
pellate Court reversed the judgment of 
the trial Court and found that the plain- 
tiff was entitled to redeem the usufruc- 
tuary mortgage and accordingly granted 
the usual preliminary decree for redemp- 
tion, It is against Ihis decision that the 
3rd defendant has preferred this appeaL 

2. Section 91 of the Transfer of Pro- 
perty Act enumerates the persons who 
may sue for redemption. Clause (a) of 
that section, which alone is relevant in 
this case, says that any person (other than 
the mortgagee of the interest sought to be 
redeemed) who has any interest in, or 
charge upon, the property mortgaged or 
in or upon the right to redeem the same, 
is entitled to redeem. The simple question 
in this case is whether the purchaser of 
the hypotheca in a suit brought on the 
prior mortgage without impleading the 
puisne mortgagee is a person having an 
interest in the property mortgaged or in 
or upon the right to redeem the same. In 
considering this question, it is^ necessary 
to hnow what exactly is the right which 
such a Court auction purchaser purchases. 
That he gets all the rights of the prior 
mortgagee is imdisputed. Inasmuch as the 
mortgagor is also a party to such a suit 
and inasmuch as the sale takes place in 
his presence, it should be talren that the 
right, title and interest which he had in 
the property including his right in the 
equity of redemption should also be taken 
to pass to the auction purchaser. When a 
second mortgage is created fay the mort- 
gagor, what is really mortgaged by the 
mortgagor to the second mortgagee is the 
equity of. redemption. After such a se- 
cond mortgage is executed, the equity of 
redemption vests both in the mortgagor 
and in the puisne mortgagee. That is the 
reason why tmder 0._ 34, K._ 1, Civil P. C., 
a puisne mortgagee is considered to be a 
necessary party to the suit filed on the 
prior mortgage, whereas in_ a suit 
bv a pinsne mortgagee the prior mort- 
gagee is not a necessary party. If the 
mortgagor and the puisne mortgagee are 
impleaded in the suit filed on tlie prior 
mortgage, the whole of the equity of re- 
demption is properly represented and the 
decree in such a suit would be binding 
upon the puisne mortgagee: but If the 


puisne mortgagee is not impleaded as a 
party and if the decree ends in a sale his 
right as a puisne mortgagee to redeem the 
prior mortgage is not affected. Vide 
Miirugappa v. Marudachalam, AIR 1948 
Mad 412. Wot only the puisne mortgagee 
has tlie right to redeem the prior mort- 
gage but also has the right to sue for 
sale subject of course to the first mort- 
gage — ^vide Debendra Narain v. Ramtaran, 
(1903) ILR 30 Cal 599 (FB). The puisne 
mortgagee may redeem the prior mort- 
gage even though a suit to enforce the 
puisne mortgage is barred by limitation, 
because limitation for a suit for redemp- 
tion is 30 years under Art 61 (a) of the 
Limitation Act, 1963, corresponding to 60 
years under Art 148 of the Li^tation 
Act, 1908, while limitation for a suit to 
enforce a mortgage is 12 years vmder 
Art. 62 of the Limitation Act of 1963 cor- 
responding to Art. 132 of the Act of 1908, 

3. One of the questions that arose for 
consideration before the Full Bench In 
MuUa Veetil v. Achuthan Nair, (1911) 21 
Mad LJ 213, was what exactly does the 
auction purchaser at an execution sale in 
a suit filed on the prior mortgage without 
impleading the subsequent mortgagee 
acquire. After an exhaustive review of 
the case law, the Full Bench held that the 
purchaser in such a suit, whether he is the 
first mortgagee himself or a stranger, does 
not acqiure the rights of the mortgagor, 
as on the date of the first mortgage, but 
only those rights that subsist in him at 
the date of the suit (on the date of the 
suit instituted on the prior mortgage, the 
mortgagor had a part of tlie right to 
redeem the puisne mortgagee). The Privy 
Council has recognised tiie principle in 
Sukhi V, Ghulam Safdar Khan, AIR 1922 
PC 11 at p. 13, that the purchaser in ex- 
ecution of the decree obtained on the prior 
mortgage acquires the rights of the prioi 
mortgagee and the equity of redemption 
of the mortgagor. In Abdul Gafoor v. 
Sagun Choudhary, AIR 1952 Pat 321, the 
same principle is reiterated. 

4. Mr. Somasundaram appearing for 
the appellant, third defendant, contended 
that all that the purchaser in a suit of 
the kind referred to above acquires is only 
the right of the mortgagee and he con- 
tinues to be a mortgagee qua the puisne 
mortgagee, and that as such, such a pur- 
chaser is not entitled to redeem the puime 
mortgagee imder tiie well recognised prin- 
ciple 'redeem up and forclcse down’. In 
support of this argument he rited Wagu v. 
Gopal AIR 1953 Bom 405. The headnote 
in that case, winch is misleading, no doubt 
tends to support the above contention. 
But the facts of the case show that the 
pui.sne mortgagee sued on his mortgage 
&st and purchased the property in Court 
auction in execution of his decree and 
thereafter the prior mortgagee instituted 
a suit on his mortgage without impleading 
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the ptiisne mortgagee and bought the 
property in Court sale. The question 
arose who amoty; them was entitled to 
redeem the order. It would be seen from 
the above facts that on. the date of the 
eale in execution of the prior mortgagp 
decree, the mortgagor had no subsisting 
title inasmuch as his right, title and in- 
terest bad already been sold In execution 
of the decree obtained on the puisne mort- 
gage. It is on account of that reason that 
the Court held that despite the auction 
Bale in execution of the prior mortgage 
decree the prior mortgagee purchaser con- 
tinued only to be a mortgagee and that 
the right of the puisne mortgagee to 
redeem the prior mortgage subristed in 
spite of the sale held in execution of the 
prior mortgage decree. 

5. The auction purchaser ta cxecutfon 
of the prior mortgage decree oceufrfea a 
dual capacity, that the caparity of the 
first mortgagee as well as the owner of the 
equity of coemption. In his first capa- 
city he can use the first mortgage as a 
shield against the second mortgagee. In 
the second capacity he can redeem the 
subsequent mortgages. To acquire that 
right of redemption the consent of the 
subsequent mortgagee is not necessary. A 
mortgagor can assign his eauitv of re- 
demption, and for su^ an asrignment, the 
consent of the puisne mortgagee ts not 
necessary. It su^ an assignment can be 
made by private negotiation, there is no 
good reason why such an assignment can- 
not take place by process of Oaurt In ex- 
ecution of a money decree or any other 
decree. All that the law safeguards in 
favour of the pidsne mortgagee Is that his 
right as a puisne mortgagee shall not be 
afiected (11 to redeem the prior mortgage 
and to sell the property for the amount 
due on both the mortgages or (2) to sell 
the property subject to the firrt mortage. 
A Bench of this Court has Wd down in 
Sarvothama Rao v. Raja Rao Sahib. J921 
Mad WN 603 « (AIR 1S31 Mad 64B1 that 
a prior mortgagee who is also the purcha- 
ser of the eqtiity of redemption can redeem 
the puisne mortgagee even without his 
consent and that the purchaser, who is 
also the puisne mortgagee, is entitled to 
redeem the puisne mortgagee. See In this 
connection the decision of the Punjab 
High Court in Rattan Chand v. ll/s. Prite 
Shah. AIR 1962 PtinJ 402 at p. 407, and 
also the Full Bench dedrion of the Afiaha- 
bad High Court In Bamsanehl I.al v. Janki 
Prasad, AIR 1931 All 466. 

6. Mr. Somasundaram appearing for 
the appellant, referred to the Full Benidi 
decision in (1911) 21 Mad U 213, already 
referred to, in support of his contention 
that this being in substance a suit for 
possession, the plaintiff Is not entitled to 
that relief. In that Full Bench case, the 
first mortgagee was the purchaser of the 
hypotheca in execution of the decree ob- 


tained on his mortgage ydthout Implead- 
ing the puisne usufnictuary mort^gee. 
After obtaining the sale certificate the 
purchaser-mortgagee straightway sued for 
possession of the property or In the alter- 
native for recovery of the money due to 
him under the prior mortgage. It was held 
that the suit was not maintainable But 
the facts of the instant case are different. 
The plaintiff has not sued for possession 
otdy, but has prayed for redemption of 
the usufructuary mortgage and for re- 
covery of possession- It Is not correct to 
contend that the suit Is In essence for pos- 
se^on. The primary relief Is redemption 
of the usufructuary mortgage and once 
redemption is granted, possesrion automa- 
tically follows and therefore, the suit Is 
In essence one for redemption. 

7. It is next contended for the appel- 
Jant-third defendant that the plaintiff 
should sue for the amount due under the 
first mortgage and aim to pray that In 
default of payment of the amount due 
under the first mortgage It be declared 
that the third defendimt Is absolutdy 
debarred of bis right to redeem the prior 
mortgage and he be directed to currender 
possession of the property. It was con- 
tended that if such a U filed, the third 
defendant will have an opDortmdty to 
redeem the prior mortgage and that Inas- 
much as such an opportu^tv Is not given, 
the right of the Srd defendant shotdd not 
be prejudiced. I do not accept this argu- 
ment No authority is died in support of 
the argument that the only kind of suit 
which the purchaser In execution of the 
prior mortgage decree can file ts a suit of 
the kind referred to above and no other 
6uit In Goverdhana Doss 'v. VeerasamI 
Chetti. (1903) ILR 26 Mad 537. the Plain- 
tifk were the prior mortgagee auction 
purchasers In a suit filed on the prior mort- 
gage without Impleading the puisne usu- 
fructuary mortgagee, as la the Instant 
case. They sued for recovery of the money 
, by sale of the property and prayed that In 
default of such payment, the usufructuary 
mortgagee be declared to be barred of his 
right to redeem the prior mortgage. The 
trial Court directed the usufructuary 
mortgagee to redeem the mortage within 
the time specified and further decl ared 
that if he failed to do so. he was debarred 
of his right to redeem the prior mortgage 
In Appeal, Sir Arnold 'White C. 

Moore. J. held that the reliefs grant^ 
were proper. It Is not the prindple laid 
down In that decision that the only form 
of suit in a case of this felnd is the one In 
that suit 

S. Lastly. Mr. Somasundaram. appear- 
ing for the appellant cited Shanmugam v« 
Sivan Pillai. 1967-2 Mad U 233 at p. 236=» 
(AIR 1937 Mad 418 at P. 420) and strongly 
relied upon it as supporting his contCT- 
tirtTi that the suit Is not maiiitainable. In 
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that case, the facts are a bit complicated. 
The Question considered was whether the 
auction purchaser iij execution of the 
decree obtained by the first mortgagee 
without impleading the puisne mortgagee 
though the sale was held earlier is entitl- 
ed to redeem the auction purchaser tn a 
sale held in execution of the decree ob- 
tained on the puisne mortgage though 
held subsequently. The learned Judge, 
Kailasam. J.. examined the question as to 
what right was acquired by the auction 
purchaser in execution of the first mort- 
gage decree. At page 236 fof Mad LJ)=»i 
(At p. 420 of AIR) it is observed: — 

"When a prior mortgagee suing to en- 
force his mortgage does not mal<e the 
puisne mor^agee a party to the suit and 
brings the property to sale, the auction 
purchaser acquires the rights both of the 
mortgagee and mortgagor and as assignee 
of the mortgagor he may sue to redeem 
the puisne mortgagee. Under S. 91 the 
puisne mortgagee as an assignee of the 
equity of redemption has a statutory 
right to redeem an earlier mortgage.” 

At page 237 (of Mad LJ)=(At page 421 
of AIR) it is observed: — 

"By not making the puisne mortgagee 
a party, the right to which the puisne 
mortgagee was entitled, cannot be taken 
away or the right of the purchaser with- 
out notice be enhanced. Taking all the 
circxunstances into consideration I am of 
the view that the right of the puisne 
mortgagee to redeem a prior mortgagee 
cannot be prejudiced by a court sale at 
the instance of the prior mortgagee with- 
out impleading the puisne mortgagee. 
Though in law the purchaser in the prior 
mortgagee’s sale as an assignee of the 
mortgagor is entitled to redeem^ his right 
to redemption in law or in equity caimot 
prevail over the puisne mortgagee’s right 
to redeem.” 

In the result, the learned Judge held that 
the purchaser in the sale held in execu- 
tion of the first mortgage decree was not 
entitled to redeem the auction-purchaser 
in the sale held in execution of the puisne 
mortgage. ' 

9. Mr. Eangaswami Aiyangar, appear- 
ing for the plaintiff-respondent, contend- 
ed that the above viev/ is_ not correct 
having regard to the decision of the 
Bench in 1921 Mad VTTT 603= (AIR 1921 
Mad 648), in which the principle is laid 
down that the auction purchaser in exe- 
cution of the prior mortgage decree is 
entitled to redeem the puisne mortgagee 
even though the latter had not been un- 
pleaded as a party in the suit filed on the 
first mortgage. He also referred to the 
observations of the learned author Mul- 
lah on the Transfer of Property Act, 5th 
Edn. at pages 606 and 607, where the 
learned author has pointed out that in a 
case where the right of the puisne mort- 
gagee to redeem the prior mortgagee and 


the right of the prior mortgagee as the 
^signee of the equity of redemption, as 
in the instant case, to redeem the puisne 
mortgagee come in conflict, the right of 
the prior mortgagee purchaser to redeem 
the puisne mortgagee takes priority. 
This view is supported by the decisions 
in Hasanbai v. Umaji, (1904) ILR 28 Bom 
153; Parasram Singh v. Pandhohi, ILR 
44 AU 462= (AIR 1922 All 135) and Ram- 
baran Chaube v. Bhagwati, ILR 47 All 
751= (AIR 1925 All 804), In my view. It 
is uimecessary to express any opinion on 
this question in this case as there is no 
question of conflict of interest between 
two auction purchasers, one having taken 
a sale in execution of the first mortgage 
decree and the other in execution of the 
subsequent mortgage decree as in the 
case reported in 1967-2 Mad LJ 233= 
(AIR 1967 Mad 418), I have already 
pointed out that in the instant case the 
appellant is only a usufructuary mort- 
gagee and without any more right. 

10. I am of the view that the lower 
appellate Court was right in holding that 
the plaintiff is entitled to redeem the 
usufructuary mortgage and recover pos- 
session. In the result, the appeal fails 
and is dismissed. There will be no order 
as to costs in this appeal Leave granted. 

Appeal dismissed. 
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VEERASWAMI, J. 

M. Allauddin, Petitioner v. P. S. Lak- 
shminarayanan. Respondent, 

Civil Revn, Peta. Ho. 618 of 1968, D/- 
17-2-1969; from order of List. Mirnsif, 
Madurai, in I. A. No. 2483 of 1966 in 
O. S. No. 189 of 1965. 

Civa P. C. (1908), O. 6, E, 17; O. 7, 
R. 10 — Amendment of plaint — Amend- 
ment if allowed likely to result in depri- 
vation of jurisdiction of court — Amend- 
ment should be allowed and plaint to be 
retained or returned after examining 
pecuniary jurisdiction of Court, 

Where the plaintiff applied for an 
amendment of the plaint and it was found 
by the Court that in case the amendment 
was allowed the value for the purpose of 
jurisdiction would probably exceed the 
Court’s powers; 

Held, the right course to adopt was to 
allow the amendment, grant an oppor- 
tunity to the plaintiff to pay the deficit 
court-fee, and if there was any question 
about pecuniary jurisdiction arising, exa- 
mine the matter on a definite finding on 
that question, to decide whetlier the 
plaint should be retained or would have 
to be returned to the plaintiff as one in 
excess of the pecuniary jurisdiction of 

JM/LM/E789/69/MBR/W, 
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that Court. AIR 1928 Mad 400 ^s 1959- 
1 Mad LT 307, Distiiy:. fPara ^ 

Cases Refcriei Chtoaological Pata5 
(1959) J959-1 Mad U 307. Naffutha 
Mi Nainar v. Vedavalliammal 3 

a928) AIR 1928 Mad 400 CV a5)«»J 
54 Mad LJ 145, Sk^ara Mudaliat 
V. Govindas^^my Chatty 3 

0914) AIR 1914 PC 41 fV 1)«ILR 
38 Mad 807, Annie Besant v. 

Naxayaniah ' 3 

T. S. Subramanlam for T. R. Siinivasan, 
for Petitioner; K. Hariharan and P. Vlswa- 
nathan, for Respondent. 

ORDER: — This petition is directed 
asainst an order of the First Additional 
District Munsif. Madurai Town, refusing 
to allow an amendment of the plaint. The 
suit as laid was for a peimanent Injunc- 
tion on the footing that the plaintiff was 
In possesaon and that the defendant 
should be restrained from interfering 
with it There was an application for an 
Interim injunction pending disposal of 
the suit and in the coimter affidavit U 
seecos to have been sReged by the d^en- 
dant that he was in possesion. There- 
after the plaintiff filed the application to 
add a prayer for recovery of possesdon. 
The dismissal of the application was 
grounded on the supposition of the Mun- 
df that the suit site appeared to have 
potential value as house site and If tiie 
amendment were allowed, the value foe 
the purpose of jurisdiction would probal^ 
ly exceed the Court’s powers. On that 
view the Munsif direct^ the plaint to be 
returned for presentation before the 
Court of the Subordinate Judge of Madu- 
rai. which alone, according to him. had 
jurisdiction to try this suit There was a 
further direction that the plaint should 
be made ready by 16-1-1968 and when 
the Mvmaf found that it was not so ready, 
be dismissed the application. 

2. In my view, the order of the Court 
below cannot be sustained. A fio mmfs . 
rioner appointed for the purpose reported 
the value of the proper^ to be only 
Rs. 1988. This value was not objected 
to by the plaintiff. The Court below 
examined a certain document and with 
reference to it, and the situation of the 
suit property, speculated that It had 
potential value as house rite and Its value 
might possibly exceed its jurisdiction. It 
gave no defiiite finding as to the vJue 
of the property. That being the case. I 
fail to see how the Court below could 
return the plaint For ought we Imow 
the plaintiff may choose to continue the 
suit without presring for the amendment 
Apart from that, it Is oidy as and when 
the plaint is amended and tiie Cen^ bdow 
finds that the plaint as amended is in 
excess of its pecuniary jurisdlctiott that 
the question of returning the plain t could 
arise. In that case, the plaint covdd be 


treated, as I think as one presented to a 
Court having no lurisdiction, with the 
concomitant result that the Court will 
have to return It for representation to 
the proper Court But the Court below 
in t^ case has acted too soon before t£ 
considered the amendment and ordered 
it The point is that so long as the 
amendment Is not allowed. It would be 
nobody’s case that the unamended plaint 
would be without the lurisdiction of the 
Court and it would follow from It that 
It has no lurisdiction at all to return the 
plaint unless the plaintiff himself wanted 
a return of it for presentation to a diffe* 
rent Court That being the case, the fur- 
ther consequential order dismissing the 
application is also bad. 

3. Sri Hariharan for the respondent 
contends that where allovring an amend- 
ment of a plaint sought for will result in 
deprivation of the iurisdietton of the 
Court allowing it the amendment should 
not be allowed. I do not think that this 
proposition is supported by Singara Muda- 
liar V. Govindaswaml Chetty. 54 Mad U 
a45“(AIR 1928 Mad 400) and Hagutha 
Md. Nainar V. Vedavalliammal, 1959-1 Mad 
LJ 307. whidi he relies on. Tbe 
them related to the Original Side cf this 
Court acting as a transieree Court from 
the City Civil Court in respect of a plaint 
Venkatasubba Rao. J. referred ta Annie 
Besant v. Narayanlah. ILB 88 Mad 807*" 
(AIR 1914 PC 41), which held that the 
powers of the High Court, In dealirtg tritb 
suits transferred xmder CL 13 Letters 
Patent would be the powers which, but 
for the transfer, might have been exerds- 
ed by the Court from which the transfer 
was made, and posed the test In view of 
that decision, if the amendment sought 
for was allowed by the Original Side of 
the High Court' It would take it Ipso facto 
outride the jurisdiction of the City Civil 
Court The learned Judge conridered 
that if the answer was afBrmative, the 
amendment sought for should be disallow- 
ed, 'With due respect, that principle is 
wen understandable. The ■ transferee 
Court allowiirg an amendment which 
Would have that effect, would imply that 
the suit could neither be transferred to 
the original Court nor the transferee 
Court could proceed with the suit because 
its jurisdiction is controlled by the width 
of the jurisdiction of the Court from 
which the suit is transferred. That Is not 
the case here. The Court below is the 
Court properly in selrin of the plaint w 
It is and it is only as and when the 
amendment Is allowed the question wotnd 
arise whetiier that Court could try the 
suit having regard to the enhanced valu^ 
tion of the suit property for purposes of 
court-fee and jurisdiction. In my ^ew, 
the right course to adopt to sudi a case Is 
to allow the amendment, grant an 
tunity to the plrintiff to pay the 
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court-fee, and If there is any quesfion 
about pecuniary jiudsdiction ari^g, exa- 
mine the matter and if necessary in the 
light of a report to be called for from a 
Commissioner and on a definite finding 
on that question, to decide whether the 
plaint shoifid be retained or will have 
to be returned to the plaintiS as one In 
excess of the pecuniary jurisdiction of 
that Court. 

The other case cited is also not of 
assistance to the respondent, because, 
thereafter the suit had ended in the tiial 
Court and during the pendency of an 
appeal therefrom, amendment of the 
plaint was sought for which, if allowed, 
would at once make the suit outside the 
jurisdiction of tiie trial Court. The view 
was expressed by Ramaswami, J., that in 
such a case, amendment of the plaint 
should not be allowed. I entirely agree 
with that principle. Only it has no_ ap- 
plication to the instant case as the situa- 
tion, as I have endeavoured to point out, 
is diSerent. The amendment of the 
plaint, if allowed, would not here have 
the effect of imdoing the resiilt of a suit 
which has been tried and disposed of by 
the very fact of allor^g the amendment 
and rendering the suit in excess of the 
pecuiary jurisdiction of the trial Court. 

4. The petition is allowed. No costs. 

Petition allowed. 


Ant 1970 MADRAS 249 (V 57 C 67) 
iVEERASWAMI AND RAMAPRASADA 
RAO. JJ. 

Late. R. Sridharan by Legal heirs Mrs. 
Rosa Marie Stenbchler and Minor Nico- 
las Sundaram Co., T. V. S. & Sons, Madu- 
rai, Applicants v. The Commissioner of 
Wealth Tax, Madras and others, Respon- 
dents, 

Tax Case No. 314 of 1964, (Reference 
No. 82 of 1964), D/- 20-12-1968. 

(A) Hindu Law — Joint famUy — His- 
tory of the origin and growth of joint 
family status as refined by judicial prece- 
dents and statutory enactments traced. 

(Para 5) 

(B) Hindu Law— Joint family— Mem- 
bers — Marriage between member ^ of 
tvwce bom community and a Chrwhtm 
woman under Special Marriage Act is 
valid in law — Son bom out of such wed- 
lock being legitimate son can claim^ status 
of being a member of joint family of 
which his father is the head. (Paras 5, 7) 

■ (C) Hindu Succession Act (1956), S. 2, 
Expln. (b) — Tlindu’ — Confennent of 
status of Hindu on a child one of whose 
parents is a Hindu — (Hindu Marriage 
Act (1955), S. 2, Expln. (b) ) — (Hindu 
Adopt ions and Maintenance Act (19aC), 
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S. 2, Expln. 2(b) ) — Hindu Minority and 
.Guardianship Act (1956), S. 2 Expln. 2(b). 

Explanation (b) to Section 2 of the 
Hmdu Succession Act, 1956, the Hindu 
Marriage Act, 1955, the Hindu Adoptions 
and Maintenmce Act, 1956, and the 
Hindu Minority and Guarcfianship Act, 
1956, whose language is in pari materia, 
expressly provides for the conferment of 
the status of a Hindu on a person even 
though such status is doubtful when the 
personal law of the parties is invoked. 
All such Acts provide that the expression 
‘Hindu’ shall be construed as if it includ- 
ed _a_ person who, though not a Hindu by 
religion, is nevertheless a person to whom 
these Acts apply by virtue of the provi- 
sions contained respectively in such Acts. 
Therefore, if a son of a parent belonging 
to a twice-bom class inducts the child 
into the Hindu family and brings him up 
as_ such, then the statute invests him 
with the status of a Hindu and recognises 
him as a Hindu, (Para 8) 

(D) Income-Tax Act (1922), S. 3 — 
Hindu undivided family — Assessee, sepa- 
rated member of Hindu undivided family 
marrjsTng with Austrian lady imder 
Special Marriage Act — Son bom out of 
such wedlock — Assessee is entitled to 
claim status of Hindu undivided family 
for purposes of assessment. 

The assessee, a member of a Hindu tm- 
divided family got a share on partition at 
a time when he was unmarried. Subse- 
quently he got married with an Austr- 
ian lady B under the Special Marriage 
Act 1954 and a son N was bom to them 
on 29-11-1957. The assesses who was 
hitherto assessed as an individual on his 
ovm declaration claimed the status of 
Hindu undivided family consisting of him- 
self and his son during the assessment 
years 1959-60 to 1961-62 but the claim 
was rejected by the Revenue and the Ap- 
pellate Tribunal 

Held on the facts and circumstances of 
the case that the assessee and his son N 
constituted a Hindu undivided family for 
purposes of assessment under the Income 
Tax Act, Wealth Tax Act and the Ex- 
penditure Tax Act and the claim of the 
assessee to be reckoned as a Hindu xm- 
divided family was well merited and 
founded and had to be accepted. AIR 
1966 SC 1523, FoU.; AIR 1966 SC 984. Ex- 
plained and Dist, (Para 15) 

The son of the assessee xvas a- Hindu 
and having been unequivocally declared 
to be a member of the Hindu xmdivided 
family of which the assessee was the 
head, he ought to be deemed to be a 
member of the joint family consisting of 
the assessee and his son. (1859) 8 Moo 
Ind App 400 (PC) & (1904) ILR 27 Mad 
13, Disting. (Para 8) 

The character of the property in the 
hands of a sole surviving coparcener, on 
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the induction of a lineal descendant or la 
the presence of a person "who has to be 
treated as a member of the joint family, 
has to be impressed with the character ol 
joint familv propertv. AIR 19S4 Mvs 204 
& (1967) 13 ITR 505 (All) & (1968) 70 

YTR. 20 (Sit) (Aa) & AIR 1957 Rat 16. 
EeL on fPara II) 

The deorion In AIR 1963 Mad 280 & 
(1964) 53 ITR 613 (Raj) & AIR 1965 Andh 
Pra 447 if they are intended to sustain a 
Eeneral proposition of law that the pro* 
perty in the hands of a sole surviving 
coparcener, under no circumstance can 
be characterised as joint family property, 
are no longer good law in view ol AIR 
1966 SC 1523. (Para J2) 

(E) Special Marriage Act (19S4), S. 21 
— Section does not aSect or alter joint 
family structure between person married 
under Act and bis son. 

S. 21 of the Special Marriage Act, 1954 
which regulates the rights of succession 
after the lifetime of a person whose mar- 
riage Is solemnized under the Act cannot 
be deemed to affect or alter the jcdnl 
family structure between an assesses and 
his son. The discretion vested In the 
Hindu father to treat his properties as 
joint family properties by an overt or a 
covert act of his by taking Into his fold 
his Hindu sons so as to constitute proper- 
ties BS joint family properties is certainly 
supreme and unexceptionsble and Sec- 
tion 21 does not Interdict such a vested 
discretion in a Hindu father to do so. 
(1907) ILR 31 Bom 25. Rel. on. 

(Para 6) 

(F) Hindu Succe^ion Act (1956), S. S 
Section does not injonct Hiodu parent 

married under Act from treating hb legi- 
timate son as an undivided member ot 
Hindu joint family. 

What Section 5 ol the Hindu Succes- 
rion Act effectively means Is that as re- 
gards succession even though the son Is 
legitimate and can be deemed to be a 
Hindu, his rights to succeed to the estate 
of Ids father, on int^tacy, have to be 
governed by the Provirions of the Spedal 
Marriage Act. 1954. But. wmild not 
in any way injunct a Hindu parent from 
treating a legitimate son of his bom in 
lawful wedlock as per the provisons of 
the Special Marriage Act, 1954 as an Un- 
divided member of the Hindu joint lainUy. 

(Para 10) 

(G) Civil P. C, (1908). Pre. — Inter- 
pretation of Statutes — Taxing statutes 
•— Mode of interpxetalioD. 

Taxing statutes ought not to be so 
astutely considered so as to ignore 
physical facts and literally be strained 
against the assessee. FiscM statutes have 
to be interpreted for the benefit of the 
assessee. if Courts are confronted with 
any doubt regarding its strict application. 

(Para 14) 
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S. Swaminathan and K. Ramagopal, for 
Applicants; V. Balasubramanyam and L 
Jayaraman, for Respondents. 

RAMAPRASADA RAO, J.: — On appli- 
cations made by the assessee under Sec- 
tion 27(1) of the Wealth Tax Act, S. 66(1) 
of the Income-tax Act and S. 25(1) of the 
Expenditure Tax Act, the Income Tax 
Appellate Tribunal has referred the fol- 
lowing common question for our ded- 
don: — 

"Whether on the facts and in the dr- 
cmnstances of the case, the assessee and 
his son constituted a Hindu undidded 
family for purposes of assessment under 
the Income Tax, Wealth Tax and Expen- 
^ture Tax Acts.” 

2. The Tribunal passed a consolidated 
order in the appeals against the assess- 
ments respectively made imder the In- 
come-tax Act and Wealth Tax Act for the 
assessment years 1960-61 and 1961-62 and 
against the assessment under the Expen- 
diture Tax Act for 1961-62. In all the 
appeals the Tribimal sustained the assess- 
ment made on the assessee in the status 
of an individuaL Tire assessee_ late R. 
Sridharan, was a member of a Hindu \m- 
divided family, along with his father and 
brothers. On a partition between the 
assessee, his brothers and father, a block 
of shares in T. V. Sundaram Iyengar and 
Sons Private Limited and three other 
limited Companies were allotted to his 
share. At the time of the partition he 
was not married. On June 24, 1956, he 
married an Austrian Lady, Rosa M^a 
Steinbchler, under the Special Marriage 
Act, 1954. A son, Nicolas Sundaram, was 
bom to them on November 29, 1957. Ini- 
tially the assessee was assessed to income- 
tax and wealth tax in the status of an 
individual on his own declaration. In 
1959-60. the assessee claimed the statos 
of a Hindu imdivided family consisting 
of himself and Nicolas Sundaram. The 
assessee repeated Ws claim to be treated 
as a Hindu undivided family for the 
assessment years 1960-61 and 1961-62. 
The main contention of the assessee was 
that Mcolas Sundaram was a Hindu and 
the property held by him was ancestral 
property and that therefore he_ has to be 
assessed in the status of a Hindu undi- 
vided family. The Revenue negatived the 
contention. The appeal to the Appellate 
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Assistant Commr. was unsuccessfuL The 
Tribunal was of the view that although 
Section 21 of the Special Marriage Act 
preserved some of the rights in the family 
property to the children bom of such 
wedlock, yet it did not dothe such issue 
with the character of a Hindu. The 
analogy of the status of a Hindu widow, 
recognition to which was statutorily given 
by the Hindu Women’s Rights to Property 
Act. 1937, was, according to the Tribunal, 
inappropriate. Ultimately the Tribunal 
was of the view that there was no Hindu 
undivided family of Sridharan and his 
son which could daim to be taxed for 
the assessment years 1960-61 and 1961-62 
as demanded by the assessee Aggrieved 
against the said decision of the TribunaL 
the reference in the manner stated above 
is before us for consideration. 

3. The contentions urged by the asses- 
see before the Revenue and the Tribunal 
were repeated before us. Mr. Swami- 
nathan, appearing for the assessee, strenu- 
ously argued that in the light of the 
treatment of the various members of a 
Hindu joint family, either tmder the 
orthodox Hindu Law or by later statu- 
tory recognition thereof, it should be 
held in the instant case that Nicolas 
Sundaram is a member of a Hindu xm- 
divided family in which the assessee is 
the head. He would also urge that the 
father having openly recognised and 
treated his son as a member of the joint 
family, that by itself is a positive indicia 
that there existed a Hindu undivided 
family. Relying upon tlie definition of 
•Hindu’ in tlxe various enactments such 
as the Hindu Succession Act, 1956, the 
Hindu Adoptions and Maintenance Act, 
1956, and other such allied enactments, it 
was urged that Nicolas Sundaram is a 
Hindu and he has to be treated as such. 
Mr. Swaminathan proceeds that if their 
is a Hindu undivided family consisting of 
the assessee and Nicolas Sundaram, then 
it is easy to appreciate the character of 
the property held by the assessee at or 
about the material time, and in particidar 
during the assessment years, as it ought 
to be treated, recognised and upheld to 
be ancestral properly or joint family pro- 
perty. If therefore there is a joint family 
and the family owns ancestral or joint 
family property, then the question refer- 
red ansv.=ers itself in favour of the asses- 
sea The Revenue on the other hand re- 
presented by Mr. Balasubramaniam, con- 
tending contra would state that Section 21 
of the Special Marriage Act, 1954, would 
not envisage a joint family, as is ortho- 
doxically understood in traditional Hindu 
Law as between the assessee and his son, 
and even otherwise the property in the 
hands of the assessee which was secured 
by him at a partition, cannot be treated 
to be joint family property as is common- 
ly understood. His contention in the 
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mam Is that there Is no substanrial evi- 
dence to show that Nicolas Sundaram was 
brought up as a Hindu, and even other- 
wise the incursions made by the statute 
law on the personal law of the parties 
cannot be pressed into service so as to 
compulsorily recognise Nicolas Sundaram 
as a H^du and as a member of a Hindu 
undivided family and thereby and there- 
under recognise the status of the ass e ssce 
as a Hindu undivided family. 

4. The problem posed and the nuestlbn 
referred Km to be considered in the tight 
of the historic development of the system 
of joint family amongst Hindus to whom 
the Mitakshara Law is applicable and 
having regard to the march of Hindu 
Iaw from time to time with particular 
reference to the inroads made on the per^ 
sonal law of Hindus by legislation. It has 
to be stated at the outset that certain 
doctrines of Hindu Law though seemingly 
inccfnsistent vrith the smrit and scheme 
of the Income Tax Act. yet a possible re- 
conciliation can be made when a seeming 
or apparent conflict arises and find whe- 
ther the intention of the Legislature when 
It enacted the fiscal enactment was to 
overlook the universal application of the 
accepted doctrine vmder the personal taw 
of the parties. Of course, each case has 
to be decided on its own merits and the 
age-old rule that Coxirts lean towards the 
assessee in cases of doubt to prevail. 

5. The Institution of a joint Hindu 
family is peculiar to Hindu jurisprudence 
and has its origin in aodent orthodox 
texts and writings of Smritikars. Though 
it originated in the propagation of the 
theory of despotism and autocracy la the 
father, yet by efflux of time, such a con- 
cept considerably sloped down so os to 
confer equal rights on his sons ^ birth. 
The induction of parceners by birth Into 
the family considerably whittled down 
the absolute power of the father. Several 
other inroads into such vatitasy rights and 
privileges of the father, whidi Incurrions 
had to be made with the growth of soaety 
and the appre<^tion of the value of Indi- 
vidual rights, resulted in the enlaigement 
of the body constituting the joint Hindu 
family. This body which Is a creature of 
law enfolds within it the lineal male 
descendants of a common ancestor and 
includes their mothers, wives or widows 
and unmar ried daughters. Joint family 
status is ordinarily the rcstilt of Urth or 
affiliation by adoption or marriage and 
need not necessarily be linked with the 
possession of joint faniEy property. All 
members constituting the family have no 
equal rights, such as the daughter or a 
maintenance holder. The march of tiie 

• personal law amongst Hindus has been 
from time to time refined by passive and 
provocative judicial precedents. From 
ancient times, even an illegitimate eon 


was not In any sense conridered as quasf 
nuUius flUus altiiough he did not share 
and had no coparcenary right in the joint 
famil y estate. He had a recognised, 
though lower, status In the family of his 
father and he was bound to be maintained 
from and out of the f amil y estate. In 
fact, the principle appears to be that the 
disqualification is only as regards the 
sharing of the fan^ estate, but It did 
not Involve the disqualification to be 
maintained out of that estate. The above 
principle is unexceptional In so far as 
Sudras are concerned. But In the case of 
the twice-bom. judge made law recognis- 
ed such an illegitimate son of a person 
belonging to a twice-bom class as being 
entitied to maintenance which could also 
be made a charge on tiie joint fmnilv pro- 
perty. Such maintenance Is In lieu of 
inheritance— See Vellalyappa Chetty v. 
Natarajan. 61 Mad LJ 522 at p. 526«(AIB 
1931 PC 294 at pp. 295-2961 approved in 
Gur Narain Das v. Gur Tahal Das, AIR 
1952 SC 225. Thotigh an illegitimate eon 
may not strictly be a coparcener in the 
Hindu family, yet he has undoubtedly the 
status of a member of suda a family. 
There Is therefore abundant authority to 
hold that even an UlegiUmate son Is a 
member of the family consisting of the 
putative father and his status as such 
cannot be denied even by the twice-bom 
class. If this is so. what wbuld be the 
etatus of Nicolas Sundaram In the Instant 
case? He cannot be called an fllegitimate 
eon. because he Is the son bom of lawful 
wedlock. Marriage between a member of 
the twice-bom community and a Christi- 
an under the Special Marriage Act Is 
recognised as valid In law. Therefore he 
is a legitimate son even viewing it with 
the lynx's eye of orthodox Hindu l<aw. 
The assessee fson?) therefore is a lineal 
descendant who could to have the 

status of being a member of the joint 
family of whicdi the assessee Is the head 
At this stage the analogy ot a Hindu 
widow and her rights both under the 
ancient texts and by virtue of the later 
statutory law may also be considered so 
as to appreciate the status of the assessee’s 
son. The catena of derisions cited at the 
Bar, Seethamma v. Veeranna Chetty. 
(1950) 2 Mad LJ 21‘=(AIR 1950 Mad 735)J 
Parappa v. Nagamma, (1954) 1 Mad U 
250=>(AIR 1954 Mad 576) (FB); Subra- 
tnani.an v. Kalyanarama Iyer, (1957) 1 
Mad U 250 = (A1R 1957 Mad 456); Rama- 
lingam Filial v. Ramalakshnil AmmaL 
(1957) 2 Mad U 382 « (AIR 1958 Mad 
228); Lakshmi Ammal v. Ramachandra 
Beddiar. (1960) 2 Mad U 262 = (AIR 1960 
Mad 568) and Satrughan v. Sabujpari, 
Am 1967 SC 272. do aU aSord a poritive 
Indicia as to how and in what drciOT- 
stanccs the widow Is treated as a member 
of the joint family. Observed the Supreme 
Court in the last case: 
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"The !&ct seeks to make fundamental 
cha n ges in the concept of a coparcenery 
and the rights of members of the faroily in 
coparcenery property, the Act in investing 
the widow of a member of a coparcenary 
•with the interest •which the member had 
at the time of his death has introduced 
changes which are alien to the structure 
of coparcenary. The interest of the 
•widow arises not by inheritance, nor by 
survivorship, but by statutory substitu- 
tion; AIE 1965 SC 825 Lakshnti Perumallu 
V. Krishnavenamma relied on. By the 
Act certain antithetical concepts are 
sought to be reconciled, A •widow of a 
coparcener is invested by the Act •with 
the same interest which her husband had 
at ths time of his death in the proprety 
of the coparcenaiy. She is thereby intro- 
duced into the coparcenary, and between 
•the surviving coparceners of her husband 
and the widow so introduced, there arises 
community of interest and unity of pos-. 
session 

6. Even so the position of an idiot who 
cannot share but yet is considered as a 
coparcener on principle, is adumbrated in 
Amirthammal v. Vallimayil Ammal, (1942) 
2 Mad LJ 292= (AIR 1942 Mad 693) which 
is very instructive. If a person is a con- 
genital idiot, that by itself is a disquali- 
fication for him to be a heir. But stiU 
he has all the status of an aurasa son. He 
is a parcener; he has a right by birth; he 
can induct persons into the joint family 
who could have varied rights of inheri- 
tance or succession therein. 

7. If therefore, a ■widow who by virtue 
of matrimony could be inducted into the 
famil y and Can claim the status of a mem- 
ber thereto and indeed can call _ for a 
partition and if an idiot who is disquali- 
fied to be a sharer can yet be a coparcener 
and claim himself to be a member of the 
joint family, it would be h5T3ertechnical 
and indeed a refinement without _ any 
fineness if it is to be said 'that a legitimate 
son bom out of lawful wedlock and who 
is aclmowledged by the father to be a 
Hindu, and who has rights of succession 
though not ■under the orthodox Hindu 
law or under the Hindu Succession Act 
to the estate of his father, cannot be 
teiminologically called as a member of 
the farnily of his father. 

8. This discussion apart, explanation 
(b) to Section 2 of the Hindu Succession 
Act, 1956, the Hindu Marriage Act, 1955, 
the Hindu Adoptions and Maintenance 
Act, 1956 and the Hindu Minority and 
Guardianship Act, 1956, whose language 
is in pari materia in each of the Acts, 
provides as follo'ws: — 

"Explanation — The folio-wing persons 
are Efindus 

(a) 

(b) any cMld, legitimate or illegitimate, 

one of whose parents is a Hindu 

by religion and who is 'brought up as a 


member* of the tribe 'communitsr*, group 
or family to which such parent belongs 
or belonged.” 

The underlining (here in ' ’) is ours. The 
later statutorj’- law therefore expressly 
pro-vides for the conferment of the status 
of a Hmdu on a person even though such 
status is doubtful when the personal law 
of the parties is invoked. All such Acts 
pro-vide that the expression 'Hindu' shall 
be construed as if it included a person 
■who, though not a Hindu by religion, is 
nevertheless a person to whom this Act 
applies by -virtue of the pro-visions con- 
tained respectively in such Acts. Ordi- 
narily under the personal law, an illegiti- 
mate child would take after the religion 
of the mother. Particiilarly it is so in 
the case of regenerate classes. But as al- 
ready stated, if such a son of a parent be- 
longing to a twice-bom class inducts the 
cMld into the Hindu family and brings 
him up as such, then the statute invests 
him -with the status of a Hindu and re- 
cognises him as a Hindu. Mr. Balasubra- 
manyam placed reliance upon the deci- 
sion in Myna Boyee v. Ootaram, (1859) 8 
Moo Ind App 400 (PC). That was a case 
where the illegitimate children bom to a 
woman of the Brahmin caste through an 
Englishman were disentitled to claim 
inter se as between themselves rights of 
survivorship though they were considered 
as Hindus. This has no application to the 
facts of this case. Even so, the decMon 
in Lingappa Goundan v. Esudasan, (1904) 
ILR 27 Mad 13 cited by the Revenue 
where the plaintifi- therein was not re- 
garded as a Hindu by birth as his mother 
was a Christian, has no application for 
the reason that the later development of 
statute law recognises such a status in 
the child, by an overt act on the part of 
the father who is a Hindu, who takes him 
into the fold of the family and biings him 
up as his son and acknowledges him as 
his undi-vided son. Incident^y it may 
be metnioned that even imder the Mita- 
kshara Law, an illegitimate, son is entitled 
to maintenance as long as he lives, in 
recognition of his status as a member of 
his father's family and by reason of his 
exclusion from inheritance even among 
the regenerate classes — See A. E. Baja 
R-umar v. Narayana Rao, AIR 1953 SC 
433. If this were so, it is not open to the 
Revenue to say that Nicolas Sundaram 
who is a legitimate son who is admittedly 
entitled to rfatutory rights of succession 
under the Special Marriage Act, 1954, 
cannot under 'any circumstances' be con- 
sidered or deemed to have the status of a 
-Rin dii It is not in dispute that the 
assessee is a Hindu. He has during the 
assessment year in question claimed the 
status of Hindu undivided family along 
wi& his son Nicolas Sundaram. It is im- 
perative to imderstand the necessary 
implications in such a claim made by the 
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assessee. In our view, It obviously j 
what he says. According to the^ ass 
his son is in his family and ohwously _ It 
also reflects his mind that his son Is brinR 
brought up by him as a Hindu. Crypti- 
cally it was contended that there was no 
evidence that the child was being brought 
up as a Hindu within the meaning of the 
explanation cited ahove,_ If the assessee 
taken his son into his family and has 
opeidy acknowledged him as a member 
thereto by claiming the status of a joint 
family, it would be unreasonable to still 
hold that the subject required further 
elucidation by way of evidence that the 
son is being 'brought' up by the fether 
as a member of the family to whl^ the 
father belongs. It would be strange to 
insist upon evidence aliunde. The assess^ 
when he declared that he and his fon d® 
form members of a Hindu undivided 
family, done so obviously to preserw 
the solidarity of his family and Indeed his 
religion. His lapse even Ji it is to be cra- 
sidered as one, in marrying outelae the 
community, does not necessamy me^ 
that he is' not a Hindu and his lemmnate 
son bom of such a lawful w^ck even 
though in his fold, under hw care and 
protection and brought up ^ hiim Is al» 
not a Hindu. In fact, such a sta^ In 
the son as a Hindu Is preserv^ me 
above statutory provisions, Hicolas Sunda- 
xam. In this case, satisfies the usual norma 
prescribed to enable one to claim main- 
tenance from his father, (U existence of 
a particular relationship, and (2) oosses- 
rion of property. Even viewing the sta- 
tus of Nicolas Sundaram from the point 
of view of a maintenance holder. Sec. 20 
of the Hindu Adoptions and Maintenance 
Act. 1956, is certainly to his benefit and 
advantage. We have no hesitation In 
holding that the son of the assessee Is a 
Hindu and having been luiequivocally 
declared to be a member of the Hindu 
undivided family of which the assessee is 
the head, he ought to be deemed to be a 
manber of the joint family conristing of 
the assessee and his son. 


9. The Revenue however relies on Sec- 
tion 21 of the Special Marriage Act. 1954, 
and would say that such son bom to the 
assessee could only claim rights cf succes- 
sion therein, and he cannot any In- 
terest in the property of the assessee as a 
member of an undivided Hindu family. 
If. as already opln^ by us, Nicolas 
Simdaram has to be considered to be a 
Hindu witHn the meaning of the statu- 
tory enactments referred to above, then 
the mere fact that his rights of succesrion 
to his father’s property are concurrently 
provided for In a special enactment like 
toe Special Marriage Act, 1954, would not 
be a bar for him to get himself assoriated 
with his father as a member of a Hindu 
Joint family. In fact, a Division Bench of 
toe Bombay HlpH Court In Frwris Ghosal 


V. Gabri Ghosal, (1907) ILB 31 Bom 25 
considering the impact of the Indian Sue-- 
cesaon Aci 1865, in aimlar drcumstances 
was of the view: — 

**The Indian Succesaon Act, 1865, does 
not affect rights of coparcenership as be- 
tween those to whom it applies. The 
purpose of that Act was to amend and 
define the rules of law applicable to In- 
testate and testamentary succesrion. It is 
with the devolution of rights on intestacy 

that toe Act deals " 

While respectfully adopting this view of 
the learned Judges therein, we would add 
that Section 21 of the Special Marriage 
A<^ 1954. also does not affect the question 
at issue. The said section states that 
succession to the proper^ of a person 
whose marriage is solemnized under this 
Act and to the property of the issue of, 
such marriage shall be regulated by the 
provisions of toe Indian Succession Act 
Such provision which regulates the rights 
of succession after the lifetime of a per- 
son whose marriage Is solemnized under 
the Special Marriage Act 1954. cannot be 
deemed to affect or alter the joint family 
structure between an assessee and his gon. 
The discretion verted in the Hindu father 
to treat his properties as joint family pro- 
perUes by an overt or a covert act of bis 
by taking into his fold his Hindu sons Eo 
as to constitute properties as joint family 
properties is ccrtainlv* supreme and un- 
exceptionable and Section 21. in our view, 
does not interdict such a vested discretion 
in a Hindu father to do so. 

19. Reference was made to Section 5 
of the Hindu Succession Act wherein. It is 
said that the Act does not apply to any 
property, succession to which Is regulated 
by the Indian Succesrion Act, 1925, by 
reason of the proviaons contained In Sec- 
tion 21 of the Special Marriage Act. 195jL 
This, however, overlooks the fact that If 
a Hindu father possessed of property 
declares that a legitimate son bom to him 
Is also a member of his own family, that 
by itself does not xnilitate against the 
principle of exclusion provided for In Sec- 
tion 5 of the Act. What Section 5 of the 
Hindu Succession Act effectively means is 
that as regards succession In toe Instant 
case, even though the son Is le/fitimate 
and can be deemed to be a Hindu, bp 
rights to succeed to the estate of 1^ 
father, on intestacy, have to be governed 
by the provisions of the Special Marriage 
Act, 1954. But, as already stated tl^ 
■would not In any way Injunct a Hindu 
ppent from treating a legitimate son of 
his bom in lawfifi wedlock as per the pn^ 
■ririons of the Spedal Marriage Act. 1954. 
as an undivided member of the Hindu 
jmnt family. This Joint family Is created 
by the father by an option exerdsed for 
that purpose by himself and no sooner 
suto option is exercised by him, there 
Eprings from It a Hindu joint famuy 
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which has to be recogmsed and whose 
legal entity has to be ^ven effect to in 
accordance with the provisions of the 
Hindu Law both traditional and statutory 
and a fortiorari by the taxing statute as 
well 

11. Hawng thus come to the conclu- 
sion that Nicolas Sundaram belongs to the 
family of the assessee by reason of the 
treatment meted out by the assessee and 
his imequivocal intention and declaration 
to treat him as his son and as a member 
of the Hindu undivided family, it is for 
consideration whether the property in the 
hands of the assessee and at his disposal 
during the assessment years, was impres- 
sed with the character of ancestral pro- 
perty or should it be deemed to be the 
property of the assessee and liable to be 
assessed as was done by the Revenue. 
Considerable light was thrown at the Bar 
on this aspect and the discussion was 
almost full and complete. It is unneces- 
sary for us to delve into the historical 
development on the concept as we have a 
few decisions of the Supreme Court en- 
tirely covering the groimd. Strong re- 
liance was placed by Mr. Balasubramaniam 
on Kalyanji Vithaldas v. Comnu:. of In- 
come-tax, (1937) 5 ITR 90 = (AIR 1937 
PC 36) which disapproved the ratio of the 
Bombay High Court in Commr. of In- 
come-tax. Bombay v. Lakshminarayan, 
(1935) 3 ITR 367 = (AIR 1935 Bom 412). 
It is very significant that the Supreme 
Court in Gowli Buddanna v. Commr. of 
Income-tax, (1966) 60 ITR 293 = (AIR 
1966 SC 1523) expressly approved the deci- 
sion of the Bombay High Court in (1935) 
3 ITR 367 = (AIR 1935 Bom 412) and ob- 
served: — 

"Property of a joint family, therefore, 
does not cease to belong to the family 
merely because the family is represented 
by a single coparcener who possesses 
lights which an o^vner of property may 
possess. In the case in hand the property 
which yielded the income origin^ly be- 
longed to a Hindu tmdivided family. On 
the death of Buddappa, the family which 
included a widow and females born in the 
family was represented _ by Bpddanna 
alone, but the property stOl continued to 
belong to that undivided family and in- 
come received therefrom was taxable as 
income of the Hindu undivided family.” 
On the salient question whether there 
should be more than one male member to 
form a Hindu undivided family as a tax 
xmit imder the taxing Statutes, the Court 
said: 

"The plea that there must be_ at least 
two male members to form a Hindu im- 
divided family as a taxable entity also 
has no force. The expression "Hindu un- 
di%’ided family” in_ the Income-tax Act -is 
used in the sense in which a Hindu joint 
family is tmderstood imder the personal 
law of Hindus. Under a Hindu eystem of 


law a joint family may consist of a single 
male member and widows of deceased male 
members, and apparently the Income-tax 
Act does not indicate that a Hindu un- 
divided family as an assessable entity must 
consist of at least two male members.” 
In the case under review the assessee 
acqimed the property at a partition. 
During the accoimting years relevant to 
the ^sessment years, a lineal descendant 
of his, has come into existenca He is a 
Hindu. Notwithstanding the collateral 
statutory rights of succession guaranteed 
to the minor son imder Section 21 of the 
Special Marriage Act 1954, he does not 
cease to be a member of the joint family. 
We have held him to be such a member. 
If this has to be accepted, as it ought to 
be there is no difficulty in -rejecting the 
contention of the Revenue that the in- 
stant case is only reflective of facts 
where there is only a sole surviving co- 
parcener and none else. In fact, the 
Supreme Court in (1966) 60 ITR 293 =' 
(AIR 1966 SC 1523) left open the ques- 
tion whether the Hindu undivided family 
may for purposes of the Income-tax Act 
be treated as a taxable entity when it 
consists of a single member, male or 
female. Emphasis was apparently laid 
on the presence of a single member and 
no more. Rightly the Revenue drew our 
attention to an earlier decision of the 
Supreme Court in the same volume in 
T. S. Srinivasan v. Commr. of Income-tax, 
(1966) 60 ITR 36 = (AIR 1966 SC 984) 
where the Court held the view that in 
such a case: 

".. Till the child was bom, 

the income which accrued or arose to, or 
was received by, the appellant was Ms 
income, as_ no Hindu tmdivided family 
was then in existence, and tMs position 
could not be displaced by the birth of the 
son, wMch brought into existence a 
Hindu undivided family.” 

We are of the tdew that the opinion ex- 
pressed by the Supreme Court in the last 
case to the effect: 

"The doctrine that imder Hindu law a 
son conceived or in Ms mother’s womb 
is equal in many respects to a son actual- 
ly in existence, in the matter of inheri- 
tance, partition, survivorsMp and the 
right to impeach an alienation made by 
his father, is not one of universal appli- 
cation and it applies mainly for the pur- 
pose of determining rights to property 
and safeguarding such rights of the eon. 
This doctrine does not fit in with the 
scheme of the Income-tax Act, and it was 
not the intention of the legislature to in- 
corporate the special doctrine Into the 
Act,” 

does not militate against the ratio Ea 
(1966) 60 ITR 29.3 = (AIR 1966 SC 1523) 
as the facts in those two cases are dif- 
ferent Whilst in the former case the 
Supreme Court was confronted witli a 
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<^gq wiiore the sole siirriving coparcener 
bad no son at least for a part of the ac- 
counting year, in the latter case It was 
not so; particularly in the case under 
review the son was there during the en- 
tire year. In fact, the claim for being 
assessed as a Hindu tmdivided family was 
made long after the birth of the lineal 
descendant. Adopting the ratio of the 
Supreme Court In (1966) 60 ITR 293 = 
(AIR 1966 SC 1523) we hold that the 
claim of the assessee to be reckoned as a 
Hindu undivided famil y Is well merited 
and founded and has to he accepted. In 
fact, under simil ar drcumstances the 
Mysore High Court in Commr. o f We alth 
Tax V. D. C. Basappa, (1966) 51 ITR 790 
= (AIR 1964 Mys 204) the Allahabad 
High Court in Pratap Naraln v. Commr. 
of Income-tax. (1967) 63 ITR 505 (All). 
Commr. of Income-tax v. Beni Prasad 
Tandon, (1968) 70 ITR 20 (SN) (AU) and 
the Patna High Coimt in Panna Lai 
Rastoai V. Commr. of Income-tax, (1967) 
65 ITR 592= (AIR 1967 Pat 16) are all of 
the same view that the character of the 
property in the hands of a sole surviving 
coparcener, on the induction of a line^ 
descendant or In the presence of a per- 
son who has to be treated as a member 

I of the joint family, has to be impressed 
with the character of joint family pn> 
party. 

12, The dedrion in K. R. Ramachandra 
Bao V. Commr. of Wealth Tax, (1963) 48 
ITR 959 - (AIR 1963 Mad 280); Mukat 
Beharilal Bhargava v. Commr. of Income- 
tax, (1964) 53 ITR 613 (Raj) and Commr. 
of Weith-tax v. Narendranath, (1967) 65 
ITR 579 - (AIR 1965 Andh Pra 447) 
relied on by the Revenue if they are in- 
tended to sustain a general proportion of 
law that the propel in the hands of a 
sole surviving coparcener, xmder no cir- 
cumstance can be chararterised as joint 
family property, we are afraid that they 
are no longer good law after the Supreme 
Court has laid down a contrar y te net In 
unmistakable terms in (1966) 60 ITR 293»- 
(AIR 1966 SC 1523). 

13. No doubt (1963) 45 ITR 959 — 
(AIR 1963 Mad 280) is in a line with the 
reasoning of the Supreme Court In (1966) 
60 ITR 293 •= (AIR 1966 SC 1523). The 
case related to a single coparcener with 
up lineal descendant and no other person 
either female or others entitled to claim 
maintenance. In the Inst^t case, how- 
ever, the facts are entirely different The 
Rajasthan High Court in (1964) 53 ITR 
613 (Baj) relied upon (1937) 5 ITR 90 
(AIR 1937 PC 36) the ratio in which Is of 
doubtful value ^ler the pronouncement 
of the Privy Coundl In Attorney-General 
of Ceyl on v. Arunachalam Chettiar, (1958) 
34 ITR (ED) 42. No reference be» 
made in this case to Attorney-General of 
Ceylon V. Arunachalam Chettiar, (195^ 
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34 ITR (ED) 42. In any event after the 
elucidation of the facts In (1937) 5 ITR 
90 "= (AIR 1937 PC 36) by Shah, J.. In 
(1966) 60 ITR 293 = (AIR 1066 SC 1523) 
It is clear that that case concerned Ittelf 
Trith the: 

“income assessed to tax which belong- 
ed separately to four out of six partners; 
of the remaining two it was from an 
ancestral source, but the fact that each 
such partner had a wife or dau^ter did 
not niake that income from an anc^ral 
source income of the undivided family of 
the partner, his wife and daughter.” 

It is not safe, therefore, to rest our con- 
clusions on the decision reported In (1937) 
5 ITR 90 = (AIR 1937 PC 36). With 
great respect to the learned Judges who 
decided (1967) 65 ITR 579 = (AIR 3965 
Andh Pra 447) we are bound to say that 
the principle laid down herein is op- 
posed to that set in (1966) 60 ITR 293 =» 
(AIR 1966 SC 1523). 

14. Even the dicta In (1966) 60 ITR 
36 = (AIR 1966 SC 984) and that in 
(1966) 60 ITR 293 = (AIR 1966 SC 1523) 
are recondJable. Though one may gain 
the impression that the prindple excerpt- 
ed above and contained in (1066) 60 ITR 
38 - (AIR 1966 SC 954) elixoinates the 
application of the Hindu Law doctrine 
which concedes the right of a son in the 
womb of the mother being equal in many 
respects to a son actually in existence, it 
was stated so in the peculiar ^ets of that 
case where there was no lineal descen- 
dant upto a particular point of time 
during the accounting year, during which 
the Department rightly treated the as- 
gessee therein as an individual. In the 
later decision of the Supreme Court in 
(1966) 60 ITR 293 «=• (AIR 1966 SC 1523) 
the true content of the doctrine has been 
brought out and stated sucdnctly thus: 

Under the Hindu system of 

law a joint family may consist of a rin^ 
male member and widows of deceased 
male members, and the Income-tax A<tt 
does not indicate that a Hindu undirided 
family as an assessable entity must con- 
sist of at least two m^e members.” 

In the case under consideration, Nicol^ 
Sundaram has to be treated as a male 
lineal descendant of the assessee. E^eo 
otherwise, as a sen who should at le^ 
be maintained by the assessee, his claim 
to be engrafted into the joint family ^ 
its member cannot he lightly brushy 
aside. Taxing statutes ought not to be 
so astutely considered so as to Ignore 
phj^cal facts and literally be stramea 
against the assessee. fiscal statutes have 
to be interpreted for the benefit of 
assessee, if Courts art confronted mtb 
any doubt regarding its strict applica- 
tion. 

15, The Tribunal therefore, was In 
error in holding that there was no Hindu 
undivided family of Sridharan and his 
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filing the application for review of the 
judgment dated 17th October 1968 of this 
Court by which writ of Shri C. Indra 
Singh, a Government Servant, against the 
Union of India, the Chief Commissioner 
of Manipur, and the General Manager, 
Manipur State Transport, Manipur, for 
quashing the order dated 9-2-1966 made 
against him by the General Manager was 
allowed. 

2. The review application was filed 
on 14-1-1969. The time consumed in 
securing a copy of the judgment of which 
the review was sought admittedly took 
26 days, the application for the copy hav- 
ing been made on 19-10-1968 and the 
copy having been supplied on 13-11-1968. 
The period of limitation for review is 30 
days counted from the date of the decree 
or order sought to be reviewed — vide Arti- 
cle 124 of the Limitation Act. The review 
application should consequently have been 
filed within 56 days but it was actually 
filed 89 days after the impugned judg- 
ment. Therefore, the review application, 
it is not in dispute, was instituted late by 
33 days. 

3. Bhri Ibotombi Singh, representing 
the applicants, submitted that in the mat- 
ter of condonation of delay the Govern- 
ment should not be equated with private 
parties for the simple reason that before 
tile Government can make up its mind 
on whether to go to the Court, unlike 
what happens in the case of an indivi- 
dual the relevant papers have to be exa- 
mined by a number of officers and that 
inevitably involves longer time. In other 
words, his contention was that some in- 
dulgence must be shown by the Cotut to 
the Government while examining the 
facts relevant to the prayer made for con- 
donation. He cited the case of K. R. Beri 
V. Employees' State Insurance Corpora- 
tion, AIR 1962 Punj 308, to shore up 
his submission. It was _ held in that 
case that a private individual has only 
to make up his own mind and is normM- 
ly presumed to be aware of or familiar 
with all the relevant factors and aspects 
of the case, whereas the Government has 
to take into consideration the publip in- 
terest involved and so, comparatively 
speaking, longer time must, looking at 
things in a practical way, be required for 
enquiry and consideration before taking 
final decision and then acting on it. It 
may therefore be not wholly imreason- 
ahle to state, the High Cotirt observ^, 
that a period of time whidr may be 
sufficient for a private litigant may not 
necessarily be sufficient in the case of 
Government. 

These observations as also another 
observation made by the High Court, 
namely, tliat the statute makes no_ dis- 
tinction between Government and private 
individual in the matter of condonation 
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of delay, are clearly unexceptionable. 
However, _the_ real difficulty arises in 
their_ application to individual cases. It 
remains to be emphasised, at the same 
tiine, that the Government officers char^- 
ed withthedoubleduty of taking the deci- 
sion and instituting the proceedings in 
Courts must not carry the impresaonthat 
they can bank on the indulgence of 
Clourts even if they take their own time 
in processing the^ papers or making up 
their mind. Nothing else would be more 
farther from truth. Section 5 of Limi- 
tation Act envisages no distinction be- 
tween the Government and a private liti- 
gant. It is_ the established and w^ 
known practice or the manner in which 
the Government machinery works which 
the_ Court can take into consideration 
while adjudging adequacy or otherwise of 
the reason for delay in filing the pro- 
ceedings. The Court would certainly not 
put up with any laches or smug non- 
chalance on the part of Government offi- 
cials in the matter of Court proceedings, 
just as it would not do in the case of a 
private litigant. 

4. Now I proceed to examine the 
facts and circumstances urged in support 
of the prayer for condonation. In para 3 
of the application made on behalf of fte 
Government, it is mentioned that the 
office of the Government Advocate for- 
warded the copy of the judgment to the 
Law Department on 20th November 1968 
for examination, and that the Govern- 
ment, after looking through the judgment, 
made up its mind to apply for review 
on 3-1-1969 when it sent back the copy 
to the Government Advocate with the 
direction to file an application for review. 
The Government Advocate then prepar- 
ed draft of the review petition and for- 
warded the same on 4-1-1969 to Govern- 
ment for its approval. The Government 
approved of that draft and sent back the 
same to the Government Advocate on, 
9-1-1969. The Government Advocate then 
submitted the review application to the 
Court on 14-1-1969. Assuming for the 
sake of argument that the matter involv- 
ed was of complex nature and the Gov-, 
emment could not make up its mind to 
file an application for review earlier than 
3-1-1969, that the Government Advocate 
was justified in taking one day more in 
preparing the draft of the review appli- 
cation, and that the Government were 
justified in taking another 5 days, until 
‘9-1-1969. in looking through the draft and 
approving the same, there appears to be 
no justification, nor any has been men- 
tioned in the review application, why the 
Government Advocate took no less than 5 
days in presenting the application to the 
Court after he had received the approved 
draft from the Government on 9-1-1969. 
The affidavit filed by clerk employed in 
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the office ol the Government Advocate hi 
support of the allegations made in the 
review application is also silent on the 
point what stood in the wav of the Gov- 
ernment Advocate in filing the review aiv 
plication in a day or two after he had 
received the approved draft of the ap- 
plication from the Government. There- 
fore. I am not satisfied that there was 
any justification for not filing the review 
petition immediately after the approved 
draft had been received from the Govern- 
ment. It is al^ not explained in the 
afti^vit why the Government Advocate 
took as many as 7 days in sending the 
copy of the judgment to the Govern- 
ment after he had taken delivery of it 
^on 13th November 1968. 

5. Another fact of which I want fa 
take notice is that according to the affi- 
davit of the clerk the copy of the Judg- 
ment was ready for delivery on 28tia 
October 1969 but the charges for the 
copy in the shape of stamps were paid 
to the Copying Department on IMl- 
1968. It is not mentioned in the affidavit 
why the charges could not be deposited 
soon after the copy was ready for deli- 
very. The delay of 15 days in deposit- 
ing the charges apparently looks to be 
unjustified, and this Is spedatly so when 
no explanation Is forthcoming. 

6. As a result of the conclusions 
{recorded above. I dismiss the apoUca- 
|tion for condona^n of delay. However* 
I make no order as to costa. 

Petition dismissed. 
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Chanambam Aiodhu Singh and another. 
Petitioners v. Yumnam Nlngthemjao Singh 
and others,. Respondents. 

Civil Revn. Case No. 5 of 1D67, D/- 
23-8-1969. 

Civil P. a (19081, S. 115 (c) — Expres- 
sions "Illegally” and "Material irregulari- 
ty” — Meaning — Interference permissi- 
ble only if Subordinate Court bos com- 
mitted some breach of a provbioo of law 
or some error of procedure. 

The expressions "illegally” and "mate- 
rial irregiilarity” do not cover either errors 
of fact or of law, and they do not refer to 
the decision arrived at but to the manner 
in which it is reached. The errors con- 
templated by Cl. (c) relate to materia] 
defects of procedure and not to errors of 
either law or fact after the fonnalities 
wWch the hiw prescribes have been com- 
plied with. It would therefore, follow 
that the High Court can interfere under 
CL (c) of Section 115 only if the subor- 
dinate Court has acted in exercising its 
IM/JbUE41^69/GGM/P. ' 


V. y. N. Singh (Bindra J. C.) A. L E. 

Jurisdiction illegally, that Is; In breach of 
6ome provirion of law, or with materiri 
Irogulaiity, which in other words means, 
some error of procedure in the course oi 
the trial which is material in that it may 
aSec^ or may have aCected, the ultimate 
decision in the case. AIB 19^ SC 23. FoUj 
AIR Commentaries on Civil P. C. 7th Edi- 
tion P. 1569 cited with approvaL AIR 
1953 SC 28 & (1885) ILR 11 Cal 6 (PC) Ze 
AIR 1949 PC 156 & AIR 1917 PC 71, Relj 
AIR 1952 Ajmer 24 (1). Dist (Para 6J 
Plaintiff made an application to the trial 
Court for examining additional witnesses 
to prove a document namely a power of 
attorney lying on tlie file of a case pend- 
ing in the Court of the District Judge. 
Notice of this application was given to the 
defendants and after hearing the counsel 
for both the parties, the trial Court re- 
jected the prayer. 

Held, that the order could not be In- 
terfered with- The trial Court had the 
jurisdiction to dedde whether tee prayer 
made by the plaintiffs should be alloT^ 
or rejected. It was also Imperative that 
before making up its mint! the Court 
ahould allow an opportunity to boUi the 
parties to address arguments on the merits 
of the prayer made. All this was admit- 
tedly done and so if the dedrion reached 
was unsavoury to one party or the other, 
It could not be urged plausibly that the 
Court bad violated any pro'v^oa of Uw 
or procedural nUe. (Para 7) 

Cases Referred; Chronological Paras 
(1953) AIR 1953 SC 23 (V 40) - 
1953 SCR 136, Kshardeo v. Badha 
Kissen 6 

(1953) AIR 1953 SC 28 (V 40) “ 

1953 SCR 197, Neml Chand v. 

Edward Mills Co. Ltd. 5, 7 

(1952) AIR 1952 Ajmer 24 fl) (V 39). 

Kanmal Kedarmal v. Madan Lai 3 
(1949) Am 1949 PC 156 (V 36) “ 

76 Ind App 67, Venkatagiii v. 

Hindu Religioxu Endowments 
Boa-rf. ^7 

(1917) Am 1917 PC 71 (V 4) 44 

Ind App 261, Balakrisbna Udayar ^ 
V. Vasudeva Ayyar S 

(1885) JLR 11 Cal 6 =■ 11 Ind App 
237 (PC). Amir Hasan Khan V. - 
Sbeo Baksh Singh ® 

R. K. Manisana Singh, for Petitioneiri 
R. K. Dorendra Sin^ for Respondents 
Nos. 1 to 3. 


ORDER:— This revision petition tmder 
Section 115 of the Civil P. C. is direct^ 
against the order dated 21-12-1966 by 
which the trial Court rejected the appU^ 
tion of the plrintiffs to prove a document 
(power-of-attomey) lying at prcs®ut on 
the file of Civil Appeal No. 31 of 19^ 
pending in the Court of the District Judge 
after summoning three witnesses mcntio^ 
ed in tee applicati^ It was urged, IQ 
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support of the prayer made, that the proof 
of power-of-attomey ’"is of a formal 
nature and ■will not affect the substantial 
lights, if any, of the defendants and power- 
of-attomey, if allowed to be proved, -will 
not prejudice the rights, if any, of the 
defendants”. It ■was also stated in the ap- 
plication that though the defendants had 
not denied in their ■written statement that 
the power-of-attomey had been executed, 
as mentioned in the plaint, by the defen- 
dant No. 2 in favour of M. K. Binodiiff 
De^vi, and though no specific issue had been 
formulated by the trial Coimt in the con- 
nection, the necessity for proving the 
power-of-attomey had arisen because in 
one of the appeals pending in the Court 
of District Judge between the same parties 
an objection had been raised that the 
power-of-attomey had not been formally 
proved and so it could not be relied upon. 
It ■was to get over such an objection in the 
present suit that it "was thought neces- 
sary to prove the po^wer-of-attomey in a 
formal manner. 

2. The prayer for summoning the wit- 
nesses and the file containing ihe power- 
of-attomey was opposed by the defendants, 
it appears, on the score that it was highly 
belated. It may be mentioned here ■that 
the suit was instituted on 27-8-19 G2 and 
■that by 11-11-1965, when the application 
under discussion was made, almost the 
entire e-vidence of the plaintiffs had been 
concluded. Only a part of the statement 
of one of their vritnesses remained to be 
recorded. 

3. The. trial Court dismissed ■the 
application on the footing that a pre^vdous 
application for placing on the file a copy 
of the power-of-attomey had been reiect- 
ed on 10-1-1966 ■with ihe remark that it 
was mala fide and belated and unless 
that order was vacated by a superior 
Court the present application, which sub- 
stantially contained an identical prayer, 
could not he entertained. The trial Court 
observed further that if the plaintiffs had 
moved it for re^view of the first order 
dated 10-1-1966, the situation may have 
been different, 

4. On the authority of Kanmal Kedar- 
mal V. Madanlal, AIR 1952 Ajmer 24 (1), 
it was inrged by Shri Manisana Singh, ap- 
pearing for the petitioners, that this Court 
can interfere in revision ■under Section 115 
of the Code if the trial Court refuses ■to 
permit a party to_ produce additional evi- 
dence or to examine additional witnesses. 
I think Shri Manisana Singh stated the 
proposition much too widely. If such a 
contention were to prevail, we shall be 
arming unscrtrpulous litigants ^ ■with a 
•weapon, ■with which to obstruct rivil pro- 
ceecLings ei’er reaching the destined end. 
It is correct that in the Ajmer case the 
Judicial Commissioner set aside the order 
of tiie trial Court disalIowing_ the defen- 
dants to examine two additional trit- 


nesses, and directed the trial Court to 
permit the defendants to examine them. 
However, no discussion at all was made 
respecting the crucial point whether the 
refusal of the trial Court to a party to 
examine additional ■witnesses is an order 
which can be interfered ■with by the High 
Court under Section 115 of the Code. 
Therefore, that decision is not enlighten- 
ing, nor helpful, in deciding the point 
canvassed in tliis Court. As such, the 
reply to the question debated in this Court 
will have to be foxmd either by the 
analysis of the pro-visions of Section 115 
or by scmtinising the judidal pronoimce- 
ments bearing on its exact scope. 

5. Section 115 is in the folio-wing 
lerms: 

"115, the High Court may call for the 
record of any case which has been decid- 
ed by any Court subordinate to such 
High Court and in which no appeal lies 
thereto, and if such Subordiate Court 
appears — 

(a) to have exercised a jurisdiction not 
vested in it by law, or 

(hi to have failed to exercise a jurisdic- 
tion so vested, or 

(c) to have acted in the exercise of its 
jurisdiction illegally or -vrith material tr- 
regrilarity, 

the High Corirt may make such order 
in the case as it thinks fit”. 

Shri Manisana Singh did not contend 
■that the impugned order faffs -within the 
scope of Cls. (a) and (b) of the section. 
He, however, submitted that that order 
faffs -within the ambit of CL (c). The in- 
terpretation of that clause has resulted 
in a crop of judicial pronouncements 
which are not only mutually irreconcila- 
ble but occasionaliy confounding. How- 
e-ver, the pronouncements of the Pri-vy 
Council in regard to interpretation of that 
clause since -the year 1884 and a recent 
judgment of the Supreme Court, AIR 
1953 SC 28, Nemi Chand v. Edward Mills 
Co. Ltd., go a long way to solve the 
problem. In the case of Amir Hassan 
Khan v. Sheo Balish Singh, (1885) ILR 11 
Cal 6 (PC) the Privy Council observed as 
foUowH in regard to the exact scope of 
Section 622 of the former Code of Ci-vil 
P. C., which was replaced by Section 115 
of -the present Code: — 

"The question then is, did the Judges 
of the lower Comrts in case, in the 
exercise of their jurisdiction, act illegal- 
ly or with material irregularity. It ap- 
pears that -they had perfect jurisdiction to 
decide -tiie question which was before 
them and they did dedde it Whether 
they decided rightly or ■wrongly, they 
had jurisdiction -to dedde the case, and 
ev'en if they dedded wrongly, they did 
not exerdse their jurisdiction illegally or 
with material irregularity.” 

Subsequentl-y, in the case of Bala- 
krishna Udayar v, Yasudeva. AIR 1917 PC 
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71, their Lordships of the Privy Coundl 
held:— 

"It will be observed that the section 
applied to jurisdiction alone, the Irregular 
exercise or non-exerdse of it, or the 
illegal assumption of it The aection Is 
not directed against conduaoos of law or 
fact in which the question of jurisdiction 
is not involved”. 

Thereafter, the Privy Ccrundl happened 
to examine CL (c) of Section 115 in the 
case of Venkatagiri v. Hindu Religious 
Endowments Board, AIR 1949 PC 156^ It 
was held therein that "Section 115 applies 
only to cases in which no appeal lies; and 
where the Lerislatvire l^s provided no 
right of appeal, the manifest Intention Is 
that the order of trial Comt, right or 
wrong, shall be final”. The Privy Coun- 
cil toen expounded the true meaning and 
scope of Cfi. (c) of Section 115 in the 
following terms: — 

"The section empowera the High Court 
to satisfy itself upon three matters: (a) 
that the order of the subordinate Court 
is within its jurisdiction: (b) that the case 
is one in which the Court ought to ex- 
ercise juiisdiction; and (c) that In ex- 
erdsiog jurisdiction the Court has not 
acted illegally, that is, in breach of some 
provision of law, or with material irre- 
gularity, that is, by committing some error 
of procediue In the course of the trial 
which Is material in that It may have af- 
fected the ultimate dedslon. If the High 
Court is satisfied upon those three 
matters, it has no power to Interfere 
cause it tfifiers, however profoundly, Irom 
the conclusions of the subordinate Court 
upon questions of fact or law. There can 
be no justification whatsoever for the 
view that Section 115 (c) was Intended 
to authorise the High Court to Interfere 
and correct gross and palpable errors of 
subordinate Courts. It would indeed be 
dUficult to formulate any standard by 
which the degree of error of subordinate 
Courts could be measured”. 

In this particular case, the Privy Qnmdl 
set aside the judgment of the Etigh Comrt 
on the ground that the High Court had 
interfered with the order of the subor- 
dinate Court on the basis that "it (sub- 
ordinate Court) had made a serious mis- 
take in the construction of a will”. In 
the opinion of the Privy CoundL the 
ffigh Court had acted without jurisdic- 
tion In interfering with the order of the 
subordinate Court and so the order of 
the High Court could not be eust^ed. 

6. The Supreme Court cited the 
aforementioned three authorities of the 
Privy Council with approve in the case 
of Keshardeo v. Radha Kissen, AIR 1953 
SC 23. The Supreme Court observed that 
the expressions "illegally” and "material 
Irregularity” do not cover either errors of 
fact or of law, and that they do not refer 
to the dedslos arrived at but to the 


manner in whidi It Is reached. The 
errors contemplated by CL (c), the 
Supreme Court observed further, relate 
to material deiecte of procedure and pot 
to errors of either law or fact after the 
formalities which the law prescribes have 
been complied with. It would therefore, 
follow that the High Court can interfere 
under CL (c) of Section 115 only If the 
subordinate Court has acted in exercis- 
ing its jurisdiction illegally, that is, In 
breach of some provision of law, or tvith 
material irregularity, which In other 
words, means some error of procedure in 
the course of the triri whirii is material In 
that it may affect, or may have affected, 
the ultimate decision In the case. 

At page 1569 of A, I. R. Commentaries 
on the (iode of Civil Procedure. 7th Edi- 
tion. it is stated that where the law has 
prescribed the manner in which a Court 
ehall exercise its jurisdiction and the 
Court acts in disregard of thjse provi- 
aons, it acts illegally or Irregularly in 
the exerdse of jurisdiction, and that 
where the Court exercises its jurisdic- 
tion in the manner prescribed but arrives 
at a conclusion or decision which Is er- 
roneous in law or fact, it does not act 
Illegally or with material irregularity but 
only deddes erroneouriy In the proper 
exercise of jurisdiction. These observa- 
tions of the learned commentators are 
iotmded on a large number of authorities 
mentioned in the foot-note, and, if I 
say so with respect, ore quite helpful ifl 
understanding the true scope of CL (c) o> 
Section 115. 

7. In the light of principles set put 
above, I feel satisfied that this Court has 
no jurisdiction to interfere with the Im- 
pugned order. What happened In this 
case was that an application was made to 
the Court for examining additional wit- 
nesses to prove a dociunent lying on the 
file of a case pending In toe Court of the 
Tftrtrict 3uclge. Doflce ol ftiis aptihea- 
tion was given to the defendants and 
after hearing the counsd for both the par- 
ties; toe trial Court rejected the prayer. 
None can find fault with the procedure 
followed by that Court in disposing of 
the matter before it. The only criticism 
made is that since the power-of-attomw 
constituted an importmt piece of evi- 
dence in support of the plaintiffs* case 
and since its non-production may 
in the dranL«Kal of the suit, toe Court 
went wrong in rejecting the application 
In view of the principles enunciate by 
the Privy Council in the case of Venkata- 
^ AIR 1949 PC 156 (Supra). It cannot 
be said that the trial Court has comimt- 
ted breach of any provision of law or ha.-, 
been guilty of some error of proewum I 
The Court had the jurisdiction to dedae 
whether the prayer made by the Pl^'l 
tiffs should be allowed or rejected. IP 
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.was also imperative that before making 
up its nmd the Court should allow an 
opportunity to both the parties to address 
arguments on the merits of the prayer 
made. All tMs was admittedly done and 
so if the decision reached was unsavoury 
to one party or the other, it cannot be 
urged plausibly that the Court had violat- 
ed any provision of law or procedural 
rule. To quote the words of the Supreme 
Court in the case of Nemi Chand AIR 
1953 SC 28 (Supra), the objection raised 
by the petitioners is against the "decision 
arrived at” and not against "the manner 
in which it is reached”. Unless the Court 
violates a rule of law or a procedural pro- 
vision prescribing the mode in which 
jurisdiction is to be exercised, the case 
would not fall imder CL (c). The im- 
pugned order is. therefore, not hit by 
CL (c) and as such the present petition 
for revision is not maintainable, 

8. As a result, I dismiss the revision 
petition but since it has been rejected on 
a point of law, I make no order as to 
costs. 

. Petition dismissed. 
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Eadha Krishna and another. Petitioners 
V. Purnanand Sharma, Respondent. 

kiise. Civil Appeal No. 2 of 1966, D/- 
26-8-1969, against order of Ilnd Sub. J., 
Manipim, D/- 14-3-1966. 

(A) Civil P, C. (1908), O. 39, R. 1, S. 107 
— Injunction — Relief is discretionary •— 
Discretion used in a judicial and not in a 
capricious manner — High Court will not 
interfere — Wrongful use of discretion by 
Lower Court — Burden of proof is on the 
appellant. 

In any appeal arising out of prayer for 
temporary injimction the appellate Court 
will interfere only if it is satisfied that 
the Trial Court had acted in the exercise 
of its discretion not judicially but in a 
capricious manner. The mere fact that 
the appellate Comrt might have come to a 
different conclusion is not enough. 

(Para 7) 

'An order for injunction is discretionary 
order and it is essential for the party ap- 
pealing against a discretionary order to 
prove tliat the Court against whose judg- 
ment the appeal is preferred acted in the 
exercise of its discretion wrongly in not 
granting the prayer for injunction. AIR 
1949 PC 207 & AIR 1914 Cal 531. EeL on. 

(Para 7) 

(B) CivH P. C. (1908), O, 39, R, 1 — In- 
junction — Grant of — Considerations 
which weigh with the Coturt stated. 


The consideraffons which should weigh 
with the Court in deciding the prayer for 
temporary injunction are (I) whether the 
plaintiff has made out a prima facie case, 
UI) whether the balance of convenience Is 
in favour of the plaintiff, that is to say, 
whether it would cause greater Inconveni- 
ence to the plaintiff if the temporary in- 
junction is not granted than the incon- 
venience to which the defendant would 
be put if it is granted, and (III) whether 
the plaintiH would suffer an irreparable 
injxuy if his prayer for temporary injunc- 
tion is disallowed. (Para 8) 

, (C) Civil P. C.. (1908), O. 39, R. 1 — In- 
junction — Grant of — Court must be 
satisfied that prima facie case has been 
made out. 

While deciding an application for tem- 
porary injunction the Court must form the 
oninion whether or not a prima facie case 
has been made out. (Para 8) 

Cases Referred: Chronological Paras 

(1953) AIR 1953 Raj 136 (V 40) = 

1952 Raj LW 404, Mst. Govindi 
Bai V. Lakshmi Chand 8 

(1949) AIR 1949 PC 207 (V 36) = 

76 Ind App 17, Chandra Kishore 
V. Dy. Commr, of Lucknow 7 

(1914) AIR 1914 Cal 531 (V 1) = 

19 Cal LJ 305, Umesh Chandra V. 
Nibaran Chandra 7 

B. K. Manisana Singh, for Appellants? 
A Nilamani Singh, for Respondent. 

JUDGMENT:— The deity Eadha 
Krishna, Paona Bazar, Imphal, and the 
Secretary of Eadha Krishna Mandir 
Prabandhak Karya Karini Committee of 
the same place filed a suit against Puma- 
nanda Sharma claiming the reliel inter 
alia, that he (Pumananda Sharma) be res- 
trained from performing puja and otlier 
religious rites in respect, of the deity, and 
from entering into the temple for those 
purposes. Along with the plaint, an ap- 
plication under Rules 1 and 2 of Order 39 
and Section 151 of the Chdl Procedure 
Code was filed wherein the prayer for 
temporary injunction on Ime with the re- 
lief asked for in the plaint was made. 
•Pumananda Sharma opposed that prayer, 
and Shri M. C. Ray, the second Subor- 
dinate-Judge in whose Court the suit was 
^ed, rejected that prayer by his order 
dated 14-3-1966. Having felt aggrieved, the 
plaintiffs have come up in appeaL 

2. The allegations on which the smt 
was founded are that there has been a 
Committee for a long period managing the 
affairs and properties of the deity in Its 
capacity as the Shebait of the deity. 
Though originally the Committee was an 
tmregistered body, but in the year 19G0- 
61 it got itself registered under the Socie- 
ties Registration Act in the name and 
sti’le of Eadha Krishna Mandir Praban- 
dhak Karya Karini Committee. The 
defendant is a pujari appointed by the 
Committee for the purposes of performing 
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puda of. and other religioitt ceremonies in 
connection vrith. the deity. The 
mittee had provided one building, belonB- 
ing to the deity and described In Schedule 
B of the plaint, to the defendant for his 
residence as the pujari of the deity. On 
the defendant instituted a suit 
in the Court of the MunsiS at Imphai 
against the members of the Committee, 
claiming, inter alia, the declaration that he 
is the Shebait of the deity and Its pro- 
perties. That suit, however, was dismis- 
sed by the Munsiff on 20th February 1969. 
After the institution of that smt. In April 
1961 the defendant filed another suit in 
the Court of the Subordinate Judge, 
Manipur, claiming, in his capadty as the 
Shebait. an accotmt relating to the Income 
of the deity and its propertie. This suit 
was filed in forma pauperis. That suit 
was ^smissed by the trial Court on 26-12- 
1961 and that dismissal was confirmed by 
this Court in due course. The Committee, 
it was alleged further, did not approve 
of the attitude and behaviour of the 
defendant in fihng two suits asserting Ha 
right as Shebait and so the Committee 
terminated the services of the defendant 
as pujari on 21-2-1965. the date following 
the one on which the suit for declaration 
•was dismissed by the Munsiff. The prayer 
made in the suit was for a decree for pos- 
fieasion of the Schedule B property made 
over to the defendant for the pxuposes of 
bis residence as pujari and lor permanent 
Injunction restraining the defendant from 
performing the puja and religious cere* 
moities in the llandir. 

3. In his written statement the defen- 
dant traversed all the allcgaUoos made in 
the plaint. He denied that the so-call^ 
Committee has any e^dstence in law or 
any right respecting the deity or the pro- 
perty owned by the deity. In regard to 
the briilding said to have been given to 
him by the Committee for the purposes 
of his residence as pujari, the stand of the 
tiefendarA was that it was his private 
ownerahip. The defendant also detailed 
the history of how the deity was installed 
and how the land on which hlandir 
and the other binldings stand was acoxdr- 
ed. According to his version, it was his 
father, Gopal Ram Sbarma, who had ac- 
ouired the patta of the land underneath 
the temple and the other properties from 
the Maharajah of Manipur, and then con- 
etructed the residential house mentioned 
in Schedule *'B” of the plaint, as also the 
temple, a Mandop, and three ehops detail- 
ed in Schedule "A" of the plaint. It was 
Gopal Ram Sharma, again, who installed 
the deity of Shri Radha in the 

temple end dedicated the three shons, the 
temple and the Mandop to the deity, he 
himself having taken over as the founder- 
Shebrdt. On 20th January. 1934, that 
Gopal Ram appointed the defendant, his 
eon. as the Shebait of the deity after te- 


himself from that oflSce. Since 
then, the defendant pleaded further, he 
had been acting as Shebait of the 
deity and performing the duties and 
functions connected with that office. In 
the year 1955 the defendant constituted 
a Cwnmit^, for his own asastance, for 
management of the temple, with himself 
as its only permanent member In his 
capacity as Shebait and one Kathmal as 
the Secretary-cum-Treastirer. The Com- 
mittee, hov/ever, did not hmetion pro- 
perly and so it was dissolved by the de- 
fendant within two months of Its consti- 
tution. However, Nathmal continued to 
act as a Treasurer-cum-Accountant with 
the defendant’s consent On 6-7-1958, 
the said Nathmal and a few others, avail- 
ing themselves of the opportunitv provid- 
ed by the absence of the defendant from 
the etatioo. constituted themselves into a 
self-styled Committee in the name of 
Radha Krishna Mandir Prabandhak 
Karya Karini Committee. When the de- 
fend^t leamt about the constitution of 
that Committee; he sent a registered 
notice to them on 8-2-1960 challenging 
their authority to realise the rents from 
the tenants of the shops dedicated to the 
deity. It is to assert his right as Shebait 
that he instituted the two suits mention- 
ed in the plaint. The defendant allegw 
further that the first suit had undoubted- 
ly been dismissed on 20th February 1969 
but his appeal had been accepted and we 
suit remanded. Respecting the otiier 
suit for account, the stand of the defen- 
dant was that It bad been dismissed not 
on merits but on the footing that a s^t 
In the name of the deity could ■ not be 
filed in forma pauperis, 

4. Shri M. C. Ray dismissed the plahj- 
tiffs’ application for temporary injunction 
observing that the plaintills had failed to 
establlsh.a prima facie case. 

5. Shri Manisana Singh, representing 
the appellants, urged in this Court that 
the trial Court had grievously erred in 
rejecting the prayer .for temporary In- 
junction. He submitted that It is the 
Committee which is now managing the 
deity and its properties, that the defen- 
dant had been working as pujari appoint- 
ed by the Committee, that the defend^t 
bad never worked as Shebait, and t^t 

. since the Committee had terminated his 
eppointment as pujari he had no right or 
authority to continue to act In any capa- 
city In the Mandir . 

6. Shri Nilamanl Singh, appearing fof 
the respondent, urged, on the other hapQ. 
that the defendant had been managing 
the temple and its properties in his c^- 
dty as Shebait appoints by his faffier, 
who had founded the institution, since 
20th January 1934, and that there was po 
material on the record to establish that 
ha had relinquished that office la &vour 
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of the Committee or that - he had ever 
been appointed as a pujari by that Com- 
mittee. 

7. After going through the arguments 
addressed at the bar and analysing the 
pleadings of the parties and the affidavits 
put in by them, I have reached the con- 
clusion that the appellants have failed to 
establish that any interference vnth the 
discretion exercised by the trial Court La 
the matter of temporary injunction is 
called for. It is well settled that in every 
appeal it is incumbent on the appellant 
to show some justification why the order 
appealed from should be disturbed. In 
other words, it is for the appellant to 
satisfy the Court that there is some 
balance in ffis favour to justify the altera- 
tion of the impugned judgment or order. 
In support of this view I invite attention 
to the case of Chandra Kishore v. Deputy 
Commissioner of Lucknow. AIR 1949 PC 
207. Another principle equally well esta- 
blished is that in any appeal arising out 
of prayer for temporary injunction, it is 
for the appellant to show that the lower 
Court had acted wrongly in the exercise 
of its discretion. The mere fact that 
the appeUate Court might have come to 
a different conclusion is not enough _ to 
justify interference vnth the discretion 
exercised by the trial Court The apnel- 
late Comt will interfere only if it is 
satisfied that the trial Coiirt had acted In 
the exercise, of its discretion not judicially 
but in a capricious manner. The Calcutta 
High Court held in the case of Umesh 
Chandra v. Nibaran Chandra. AIR 1914 
Cal 531, that an order of mjunction is a 
discretionary order, and it is essential^ for 
the party appealing against a discretion- 
ary order to prove that the Court against 
whose judgment the appeal is preferred 
acted in the exercise of its discretion 
wrongly in not granting the prayer for 
injunction. It would therefore^ follow 
that it is for the appellants to satisfy this 
Court, before their appeal can be accepted 
and temporary injunction issued, ffiat the 
trial Court had exercised its jurisdiction 
wrongly in mal^g the order rmder 
appeal 

8. The considerations which _ should 
.weigh with the Court in decidmg the 
sprayer for temporary injunction, it is not 
(in dispute, are, (i) whether the plaintiff 
has made out a prima facie c^e, (ii)_wh^ 
ther the balance of convem^ce is in 
favour of the plaintiff, that is to say, 
whether it would cause greater inconve- 
nience to the plaintiff if the temporary 
injunction is not granted than the incon- 
venience to wliich the defendant would 
be put if it is granted, and (iii) whether 
the plaintiff would suffer an irreparable 
injury if his prayer for temporary injunc- 
tion is disallowed. All these three condi- 
tions must co-exist before the relief 
sought can be granted to the plaintiff. In 


the instant case, the trial Court has ex- 
pressed the opinion that the plaintiffs 
have failed to establish a prima fade case. 
It was held in Mst Govindi Bai v. 
Lakshmi Chand, AIR 1953 Raj 136, that 
where the fir^ Court has given the find- 
ing that a prima fade case has not been 
made out by the plaintiff, the appellate 
Court can grant the relief of temporary 
injunction only on setting aside that find- 
ing _ of the trial Court on the basis of 
jiistifiable grounds. Therefore, before I 
can grant the temporary injunction pray- 
ed for by the plaintiffs, it was obligatory 
for Manisana Singh to satisfy this Court 
that the feding of the trial Court that a 
prima fade case is not made out is faulty. 
Frankly speaking, he was imable to 
satisfy me that it is so. Tlie pleadings 
adopted by the defendant in his written 
statement undoubtedly indicate that tliere 
had been some Committee managing the 
prepares attached to the temple. How- 
ever, it is not clear whether that Commit- 
tee had been constituted in a manner and 
by a p^son different from those men- 
tioned in the written statement The, 
plaintiffs have not furnished the details 
of how the Comrnittee came into being 
in the first instance. Nor have they men- 
tioned in the plaint how the land on 
which the temple and other buildings 
stand had been acquired, who constructed 
the temple ^d the other buildings, who 
was responsible for installation of the 
deity in the temple, in what manner the 
various properties were dedicated to the 
deity, and when the Committee appointed 
the defendant as pujaii Unless all these 
parfculars are brought before the Court, 
it is not possible to reach any conclusion, 
even tentatively, that the Committee has 
a better right to manage the temple and 
its properties as compared to the defen- 
dant who admittedly has been working 
as pujari of the deity for a long time. The 
situation, to say the least, is very nebu- 
lous, and so I am not inclined to interfere 
with the order under appeal However, 

1 must mention that nothing said in this' 
judgment or in the order under appeal 
would influence the mind of the trial 
Court while deciding the suit on merits, 
Shii Manisana Singh expressed the appre- 
hension. during the course of argumente, 
that the trial Court may be influenced in 
its final decision in the suit by its fintog 
in the order under appeal that a prima 
fade case had not been made out by the 
plaintiffs. I cannot share that apprehen- 
sion, nor can find any fault with the 
reasoning adopted by the trial Court 
while disposing of the injunction applira- 
tion. It is the demand of law that v.-hile 
deciding an application for temporary in- 
junction the Court must form the opinion 
whether or not a prima fade case has 
been made out I trust that the trial 
Court expressed itseK in that spirit only. 
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while stating that a prima fade case had 
not been made out , , , 

9. As a resTilt the appeal fails ami la 
dismissed with costs. Advocate b fee 

^ * Appeal dismissed. 
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R. S. BINDRA. J. C. 

Manjunatta George Varaghes, Appd* 
lant V. Government of Manipur, Respon- 
dent 

Criminal Appeal No. 9 of 1969, D/- 26- 
9-1969. against order of Spt J. (II)i Mani- 
pur. D/- 31-7-1969. 

(A) Prevention oi Corrnption Act 
(1947), S. 5(3) — Accnsed has to satisfac- 
torily account ~ Plausible espUnation U 
not suiScicnt 

The legislature has advisedly used the 
expression ’’satisfactorily account" in 
Section 5(3) of the Act and the emphasis 
must be placed on the word ’’satisfac- 
torily". The Legislature, has, thus, deli- 
berately cast a burden on the accused not 
only to offer a plaunble explanation as to 
how ha came hy his large wealth, but 
also to satisfy the Court that explanation 
was worthy of acceptance. Further, sub- 
section (3) also prescribes that once it is 
proved by the prosecution that the accus- 
ed is in possesdon of pecuniary resources 
or property disproportionate to his Imown 
sources of Income, the Court shall pre- 
sume that the accused person Is guilty 
of criminal misconduct in the discharge of 
his official duty unless the contrary is 
proved by the accused. The verb "prov- 
ed” has to be specially tdcen note of. 
It negatives a plausible explanation. 
Hence, it is obligatory on the accused to 
prove by dependable evidence that the 
sum seized from him and which sum has 
been held to be disproportionate to his 
known sources of income, had been ac- 
quired by him by honest means. In case 
he fails to establish that fact, the diarge 
of criminal misconduct cleaily atands 
proved against him. AIR 1960 SC 7. Foil. 

(Para 14) 

(B) Prevention of Corruption Act 
(1917), S. 5 (3) — ^Trial under — Provisions 
of S. 517 (3). Criminal P. C apply — 
S. 9(3) of Criminal Law Amendment Act 
(1952) does not render them Inapplicable. 

(Para 16) 

(O Lvidence Act (1872), S. 32 (3>— 
Applicability -- Clause applies to state- 
ments against pecuniary or proprietary 
interest of person mairinfy it or when, if 
true, would expose him to prosecution — 
Statement by another person that be bad 
lent money to the accused is not relevant 
under S. 32 (3). (Para 8) 
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Cases Referred: Chronological Faras 
(1960) AIR 1960 SC 7 fV 47)=>ig60 

Cri U ISl, C, S. D. Swam! v. 

State <14 

R. K. Manisana Singh, for Appellantj 
N. IbotomW Singh, Public Prosecutor, for 
Respondeni. 

JUDGMENT;— By his judgment dated 
Sl-7-1059, Shri P. N. R^, Special Judge 
(ID. Manipur, convicted the appellant, 
Manjunatta George Varaghes under Sec- 
tion 6(2) of the Prevention of Corruption 
Act, 1947, hereafter called the Act, and 
eentenced bun to two years' rigorous Im- 
prisonment. The sum of Rs. 11,300/- 
erized from the convict by the Police was 
directed to be congested to the State, 
Having felt aggrieved, the convict has 
come up in appeaL 

2. The facts of the prosecution case, 
shortly put, are that on getting some firm 
Intelligence, Shri A. Nilamani Singh, 
Sub-Inspector of Police, rushed to the 
Tulihal airport and contacted Manjunatta 
George Varaghes who was one of the 
I>asse^ers to txiard the plane that was 
expected to fly shortly afterwards. The 
Sub-Inspector searched the baggage of 
Manjunatta George Varaghes and fotmd 
oarency notes of rupees one hund;^ 
each of the total value of Rs. 11,300/- ia- 
dde a pillow fonning part ol that bag- 
gage. The money was seized and the 
accused taken into custody. After neces- 
sary investigations, the accus^ was ham- 
ed up under Section 5(2) of the Act 

3. The accused entered the pica o! 
not g^ty. He adntitted hi the statement 
made under Section 3i2 Cr. P. C that the 
sum of Ra, 11,300/- had been recovered 

his posse^on by the Sub-Inspector 
of Police, Nilamani Singh on 10-4-1963 
from the airport just before he was to 
board the plane. His defence was that 
he had made a saving of Rs. 6.300/- from 
out of his salary during the period whCT 
he was employed in Manipur, that be 
was proceeding to his native State Kerma 
when he was arrested on 10-4-1963. that 
he required Rs. 10.000/- in connect^ 
with his own marriage and that of h» 
stster, that he had borrowed Rs. 1,500/- 
from R. M. Thomas. Extension Officer, 
Jiribam. that three persons by the nai^ 
of Issac Mathew, Section Officer in P.'W.D.. 
Manipur, K. C. Mathew. Surveyor in to| 
P.W.D., Manipur and C. K, Jacob Md 
respectively given him Rs. 2,0001', 
Rs. 1,000/- and Rs. 500/- to be deliver^ 
to their parents in the State of 
and that In this manner he had a touu 
sum ol Es. 11,300/- with him on the date 
of his arrest. He examined five wit- 
nesses to support Ms defence verrion. 

4. The learned Special Judge disbeli^ 
ed the accused on the points that he baa 
borrowed ^ 1,500/- from P. M. Thomaa 
or that Issac Mathew. H. C. Mathew, and 
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C. K, Jacob had ^ven him any money for 
beinfi delivered to their parents in Kerala, 
or that he had saved Es, 6,300/- out of 
his earnings during the period of ^ em- 
ployment in Manipur from 20th Novem- 
ber 1958 to 31st March 1963. The Special 
Judge found that the accused was possess- 
ed on 10-4-1963 of money which was dis- 
proportionate to his known sources of 
income and that as such he was guilty of 
criminal misconduct as defined in clause 
(d) of Section 5(1) of the Act. He, there- 
fore, convicted and sentenced the accused 
in the manner stated above. 

5. Shri Manisana Singh, appearing for 
the appellant, mged two points during 
the course of arguments. Firstly, he can- 
vassed that the Special Judge had gone 
wrong in rejecting the defence version. 
According to Manisana Singh, the state- 
ment of the accused reinforced by the 
defence evidence completely smashes the 
charge formulated against him. The 
second point raised by Shri Marusana 
Singh, which he pressed as alternative to 
the first submission. Was that the sen- 
tence imposed upon the appellant is ex- 
cessive and that the confiscation of 
Es. 11,300/- is lUegaL 

6. Before proceeding to ex_amine the 
merits of the first submission made by 
Shri Manisana Singh, I would like to re- 
produce the definition of the expression 
''criminal misconduct” as given in Sec- 
tion 5(1) of the Act. According to clause 
(d) of that provision a public servmt_ is 
said to commit the offence of^ criminal 
misconduct in the discharge of his duty if 
he, by corrupt or illegal means or by 
otherwise abusing his position as a public 
servant, obtains for himself or for any 
other person any valuable thing or pecu- 
niary advantage. 

Sub-section (3) of Section 5 is _ highly 
relevant to the point raised by Shri Mani- 
sana Singh, It provides that in any trial 
of an offence pimishable rmder sub-sec- 
tion (2) "the fact that the accused person 
or any other person on his behalf is in 
possession, for which the accused person 
cannot satisfactorily account, of pecuniary 
resources or property disproportionate to 
his known somces of income may be 
proved, and on such proof the Coxut shall 
presume, unless the contrary is proved, 
tiiat the accused person is_ guilty of crimi- 
nal misconduct in the discharge of his 
official duty and ’his conviction therefore 
shall not be invalid by reason only that 
it is based solely on such presumption”. 
It is on the basis of this provision of law 
that the Special Judge has foimded the 
verdict of guilty against the appellant, 
^erefore, the primary question that falls 
for determination is whether the prosecu- 
tion has successfully established that the 
sum of Rs. 11,300/- is disproportionate 
to the known sources of income of the 


appellant. If the prosecution has succeed- 
ed in establishing that fact, the burden 
6h^ shift to the accused to account in a 
satisfactory manner the money found in 
1^ possession to displace the conclusion 
mat it is not disproportionate to bis 
^ovm sources of income, or to prove that 
he is not guilty of criminal misconduct in 
the discharge of his official duly. If he 
fa^ to satisfy the Court on those two 
pomts, or either of them, it shaU be open 
to the (^mt to presume that he is guilty 
of criminal misconduct and to base con- 
viction on that finding alone. I now pro- 
ceed to examine the parties’ evidence to 
ascertain if the findings of fact reached 
by the Special Judge are sustainable. 

7. There is no dispute on the points 
that the accused joined as a Surveyor in 
the Central Water and Power Commis- 
sion in Manipur on 20th November 1958 
and served in that Department upto 13- 
2-1960, and that his pay during that 
period was Es. 115/- per month. With 
effect from 15-2-1960 he joined in the 
Census Office and remained attached to 
that office up to 20th June 1961. ffis pay 
during that period was Rs. 185/- per men- 
sem for 12 months and Rs. 192,05 for the 
rest of the period. On 21-6-1961 the accus- 
ed was transferred as Sectional Officer in 
the Tribal Welfare Department and he 
worked in that Department up to Slst 
March 1963. His total pay during the 
period he worked as Sectional Officer was 
Es. 4,706.18. It is the contention of the 
accused that as Sectional Officer he had 
drawn Es. 813.82 P. by way of travelling 
allowance and that that amount should be 
taken into account. He has also stated 
that as a Sirrveyor in the Central Water 
and Power Commission he had drawn a 
total pay of Es. 1,705.26 and while work- 
ing in the Census Office he had earned 
Rs. 3,025.62. All this income, including 
the travelling allowance of Es. 813.82, 
aggregates to Rs. 10,704.69. 

The contention of the prosecution that 
the accused did not have any other source 
of income was not disputed by the latter. 
The accused affirmed in his statement 
under Section 342 that he had remitted 
to his home (in Kerala) a sum of Rs. 1000/- 
during his stay in Manipur, that he had 
purchased a lady watch for his sister for 
Es. 130/-, that he had purchased the plane 
ticket for Rs. 116/-, and that he had a 
balance of Rs. 268.69 in his pocket, at the 
time of his arrest, to meet the_ journey 
expenses. Another fact mentioned fay 
him in that statement was that he bad 
been spending only a sum of Rs. 50/- per 
month during his stay of 54 months ' in 
Manipur besides Rs. 200/- involved in 
misc^aneous expenditure. He stated 
further, on the basis of this data, that he 
had Rs. 7,800/- of his own inclusive of 
Rs. 1,500/- borrowed from P. M. Thomas, 
when he went to airport to board the 
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plane on his xray to Kerala and another 
Es. 3,500/- entrusted to him by the three 
persons mentioned above. 

8. C. K. Jacob and Issac Mathew, who 
were defied to have respectively given 
Es. 500/- and Es. 2,000/- to the accused 
for payment to their parents, were neither 
summoned by the accused nor escamined. 
It was submitted by Shri Manisana Singh 
that the whereabouts of Isaac Mathew 
are urinown and C, K. Jacob is now liv- 
ing in Ethiopia, and on that baMs he urg- 
ed that their statements made during the 
departmental proceedings against the ac- 
cused, and of which Exts. D/3 and D/4 are 
the copies, should be admitted into eri- 
dence under Section 32/3) of the Indian 
Evidence Act. I think this argument is 
without merit Firstly, we have no de- 
pendable evidence that the whereabouts 
of Issac Mathew are not known, or that 
C. K. Jacob is actually now in Ethiopia. 
The fact that the accused ^d not men- 
tion their names in the list of witnesses 
in a way belies his contention in regard 
to their whereabouts. Taking the accus- 
ed, however, at his word that C. K, Jacob 
is in Ethiopia, it was open to him to move 
the Court under Section 503 Cr. P. C. to 
Issue a commission for Ms examlRatioo. 
Ko sudi step having been taken, H does 
not lie in the mouth oi the accused to 
urge that the statement made by C K. 
Jacob during departmental enouiiy 
against him (accused) should be read as 
evidence in the present case imder clause 
(3) of Section 32 of the Evidence Act 
I also feel clear that that clause !n 
terms is unavailing to the appellant 
That clause makes the previous statement 
relevant only if that statement is against 
the pecumary or proprietary interest of 
the person making it or when, if true. It 
would expose him or would have expo^ 
him to a criminal prosecution or to a suit 
for damages. In the statement Ex. D/4 
all that C. K. Jacob, happened to state 
was that he had given Es. 750/- to the 
accused for delivery to his parents in 
Kerala. That statement obrioudy is 
neither against pecuniary or Proprietary 
interest of C. IL Jacob, nor, if true, it 
would expose him to a criminal prosecu- 
tion or to a suit for damages. Dierefore, 
this statement is not relevant under 
clause (3) of Section 32 of the Evidence 
Act. It may be appropriately mentioned 
that though the case of the accused is 
that he had been given Es. 500/- by C. K, 
Jacob, but the latter’s version is that he 
had given Es. 750/- to the accxzsed. The 
discrepancy is too wtal to tni<w notice, 

8. The statement Ext. D/3 of Issac 
Mathew is on line with that of C. K. 
■Jacob and so is not relevant for identical 
reasons. Further. Issac Mathew was not 
cited as witness by the accused, nor ft'Is 
«tablished that his whereabouts are not 
known. He is admittedly in TnHig nrwt 


go if the accused had any serious inten- 
tion of examining him as a defence wit- 
ness. he could have moved the Court fog 
assistance in findii^ him out. 

10. This brings us to the consideration 
of the statement made by D.W, 1 K. C. 
Mathew. Ee deposed that he ^d given 
Bs. 1,000/- to the accused in the year 1963 
for making the same over to his parents 
in Kerala. His pay in 1963 was Hi 150/- 
oc Rs. 160/- per mensem. He admitted 
in cross-examination that be used to 
remit money to his house some times 
regularly and at others casually, and that 
he had never opened any bank account. 
If he had been remitting money to his 
l^ents regularly.' it passes coraprehen- 
rion how could he have saved Es. 1,000/- 
out of his small pay of Es. 150/- a month, 
It is also difficult to believe that the wit- 
ness Q3Uld have kept Rs, 1,000/- in his 
house. If he had sucdi a substanUal spore 
money, be was expected to deposit it In 
the bank rather nm the risk of its being 
stolen from his hotise. Moreover, this 
witness did not specify either the date or 
the month in which he had entrusted 
Bs. 1,000/- to the accused. His statement 
on the subject is that in the year 1963 he 
bad sent Es. 1,000/- to his parents in 
Kerala through the accused. It Is too 
vague a statement to commend itself to 
the Court Therefore, I bold, in agrtf* 
ment with the Special Judge, that 
witness had perjured in stating that he 
had given Rs. 1.000/- to the accused, and 
that the reasons for it were that he and 
the accused both hail from Kerala and 
they appear to be friendly to each other. 
In Ext D/3 It is mentioned that they are 
cousins. 

11. P. M. Thomas, D.W. 5. deposed 
that in March 1963 he had lent Rs. 1,50^ 
to the accused as the latter requirrf 
funds in connection with his own mam- 
age and that of his sister. The Spedm 
Judge has disbelieved the witness, and 
after dose scrutiny of his statement I 
have reached the condusion that the Spe- 
cial Judge had enough of justification foc 
acting that way, 

The witness admitted in cross-eianfina- 
rion that neither the accused nor his sister 
had been engaged by the time he ^d 
advanced money to the accused. 
accused affirmed In his statement unatt 
Section 342 Cr. P. C. that he reaulred oru7 
Rs. 10,000/- for the two marriages end 
that he had Rs. 6.300/- in cash with him* 
Acrording to P. 1.L ‘Thomas, the father of 
the accused belongs to a middle class 
family and is possessed of 10 to_ 15 
of land. In view of easy financial posi- 
tion of his father, the accused was not ex- 
pected to finance completely his own mar; 
riage and also that of his sirier. He comd 
expect a substMtial contribution from ^ 
father. The witness, I may point out, did 
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riot take any wntinff from the accused to 
safeguard his own rights respecting 
iBs. 1.500/-, He was frank to affirm that 
the accused is his intimate friend, and 
that he turned up in the Court to depose 
for the accused without having been sum- 
moned, though admittedly he was out of 
pocket by Rs. 50/- in the process. All 
these facts cumulatively prove in a de- 
monstrable manner .that P. M. Thomas 
entered the witness box not to depose to 
a factual occurrence but to help his ’'inti- 
mate friend” out of a difficult sdluation. 
if possible. I agree with the Special Judge 
that the witness could not have saved a 
stim of Rs. 1.500/- out of his salary of 
Hs. 250/- per mensem for making a loan 
of that amount to the accused. Ihe wit- 
ness did not indicate in his statement whe- 
ther he had kept Rs. 1.500/- in some bank 
or post office account or the sum was 
lying at his owm residence. It remains to 
be said that the witness has his native 
place in Kerala, hardly 10 miles distant 
from that of the accused in the same 
State- 

12. The outcome of the conduaons 
recorded above is that out of a total sum 
of Rs. 11,300/- recovered from his posses- 
sion the accused has failed to account 
satisfactorily respecting Rs. 5.000/-, That 
finding leads to the inewtable conclusions 
that the accused had obtained Rs. 5.000/- 
by corrupt or illegal means or by abusing 
his position as a public servant and that 
he is conseauently guilty of criminal mis- 
conduct within the meaning of Sec. 5(1} 
■pf the Act. 

. 13, I feel equally convinced that the 
balance sum of Rs. 6.300/- seized from 
his possession also does not represent his 
honest earnings. Quite a substantial por- 
tion of it. if not the whole, falls, in _my 
opinion. In the category of ill gotten gains. 
The bare w'ord of the accused from the 
dock ffiat he had saved Rs. 6,300/- from 
out of his pay during 5 years’ posting in 
Manipur would not discharge the burden 
that lav on him in view of the facts esta- 
blished by the evidence. According to 
the statement of the accused, this large 
sum of Rs. 6,300/- had been lying at his 
house. He never opened a bank account. 
He admits he had remitted Rs. 1,000/- to 
his father in Kerala. If he had no appre- 
hensions or guilty conscnence respecting 
his possession of Rs. 6.300/-, he could have 
ialien a draft from Manipur for some con- 
venient station in Kerala. To carry this 
huge amount, besides another sum of 
Rs. 5.000/-. as part of one’s baggage from 
Manipur, in tire remote east of India, to 
the far distant State of Kerala in the 
south-w.’est of India, w.’as not wnthout 
hazard: and if the accused decided to 
underlalre such a risk there must be ade- 
quate reasons for IL However, the accus- 
ed did not Indicate any. Therefore, I 
feel safe in assuming that he did not take 


a bank dr^ fearing that if he took one 
his possession of a big amount in cash 
may leak out and that might land him in 
difficulties, 

14- At any raie, the accused has failed 
to account for Rs. 5,000/-. In terms of 
Section 5(31 of the Act, the Spedal Judge 
was therefore. I think, right in concluding 
that the accused was guilty of criming 
misconduct because the cash found in his 
possession was disproportionate to his 
Icnowm sources of income. It was point- 
ed out by Supreme Court in the case of 
S. C. D. Swrami v. State, AIR 1960 SC 7, 
that the Legislature has advisedly used 
the repression "satisfactorily account” in 
Section 5(3) of the Act. and that the em- 
phasis must be placed on the word "Satis- 
factorily”. The Legislature, the Supreme 
Court observed further, has, thus, deli- 
berately cast a burden on the accused not 
only to offer a plausible explanation as 
to how he came by his large weffith. but 
also to satisfy the Court that his expla- 
nation was worthy of acceptance. I may 
add that sub-section (3) also prescribes 
that once it is proved by the prosecution 
that the accused is in possession of pecu- 
niary resources or property dispropor- 
tionate to his kno\vn sources of income, the 
Coxirt shall presume that the accused per- 
son is gxiilty of criminal misconduct in 
the discharge of his official duty unless 
the contrary is proved by the accused. 
The verb "proved” has to be specially 
talcen note of. Its import is obvious. It 
clearly negatives the contention, canvass- 
ed by Shri Manisana Singh, that the ac- 
cused is bound only to offer, as in all 
criminal trials, a plausible explanation in 
support of bis defence to earn an acquit- 
tal on a charge of criminal misconduct as 
defined in clause (d) of Section 5(1) of 
the Act- Hence, it wras obligatory on the 
accused to prove by dependable evidence 
that the sum of Rs. 1L300/- seized from 
him and which sum has been held above 
to be disproportionate to his laio%vn 
sources of income, had been acquired by 
him by honest means. He having failed 
to establish tliat fact, the charge of crimi- 
nal misconduct clearly stands proved 
against him- Hence, I confirm his con- 
viction tmder Section 5(2) of the Act, 

15. I am now left to determine whe- 
ther the sentence of tw^o years’ rigoroi^ 
imprisonment imposed on the accused is 
excessive and whether or not there Is 
legal justification for confiscating .the sum 
of Rs. 11,300/-. It wras brought to my 
notice during the course of arguments 
that a departmental enquiry arising out 
of tlie posse-ssion by the accused of the 
sum of Rs. 11.300/- has already culminat- 
ed in his dismissal from service. Taldng 
that fact into consideration. I have reach- 
ed the conclusion that a sentence of one 
year’s rigorous imprisonment would 
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amol? meet the ends o2 justice. I order 
accordi^ly. 

16. Section 517fll oi the Code of Cr!- 
tninal Procedure states that when an 
Inquiry or a trial In any Criminal Court 
Is concluded, the Court may make such 
order as it thinks fit for the ^snosil by 
destruction, confiscation, or delivery to 
any person claiming to be entitled to pos- 
session thereof or otherwise ol any Pro- 
perty or document produced before it or 
In its custody or recardinc which any 
oHence appears to have been committed, 
or which has been used for the commle- 
son of any offence. All the Initredimts 
of this statutory provision, 1 feel convinc- 
ed, are satisii^ respectinj: the sum seized 
from the possession of the accused except 
to the extent I vnll presenUy mention. 

The accused was tried In a Criminal 
Court eiwl that trial has concluded; a cash 
of Rs. 11.3Q0/- seized from the accused 
had been produced before the Criminal 
Court; ti^at amount la now in cus- 

tody of that Court: and It has also been 
held that the offence of criminal miscon- 
tiuct respectirut that money had been 
committed. In face of these facts, the 
Special Judge was well within his rlshts 
to order confiscation of the amount. Shit 
Maolsaoa Singh, however, contended that 
the procedural provisions bearing on tiie 
trial of 3 case contamed in the Criminal 
Procedure Code alone have been made ap- 
plicable by Section 6(3) of the Criminal 
-aw (Amendmentl Act to a trial under 
Section S(2) of the Act. and not the pn>> 
visions of the nature enacted In Sec. S17(31 
of the Code. I regret my Inabili^ to 
accept that contention as sound In law. 
It Is plainly mentioned In Section 8(3) of 
the Criminal Law (Amendment) Act that 
the provisions of the Code shall, eo far 
as they are not Inconastent with that 
Act apply to the proceedings before a 
Spedal Judge and lor the purposes of. 
those provisions the Court of Spedal 
Judge shall be deemed to be a Court of 
Session trying cases without a Jury or 
without the aid of assessors. It looks ob- 
vious that all the provisions enacted In 
the (^e. imless they are Incontistent 
with any provisions of the Criiainat Law 
(Amendment) Act are made applicable 
to a trial held by a Special Judge. Hence, 
repelling the contention raised by Shit 
Krianisana Singh. 1 hold that the provirions 
of Section 517(1) of the Code ^ apply to 
a trial held by Soedal Juc^e. since they 
are not inconristent In any manner vrith 
the Crintinal Law (Amendment) Act 

17. It waa not the contention of the 
accused that Rs. 5.000/- out of a total of 
Rs. 11.300/- belonged to him. Since It Is' 
the finding of this Court that this sum 
had been collected by the accused not In 
the manner stated by him, but by dis- 
honest mean^ it has to be confiscated. 


However, there Is some doubt fa my mind 
on the point whether the whole of the 
balance amount of Rs. 6.300/- had been 
collected by the accused fa the same 
manner or a part of it might represent his 
savings out of his pay. It cannot be said 
with complete certainty that no part of 
this amount may beloruj to the Jattec 
category. The benefit of doubt on this 
point, as In the matter of conviction, must 
go to the accused. Hence. I have decided 
to confiscate Rs. 5.000/- out of the sum of 
Rs. 6.300/-. The net result Is that a total 
of Bs. 10.000/- shall stand confiscated to 
the State and Rs. 3,300/- shall be refunds 
ed to the accused. 

18. As a result, the appeal falls excert 
fa the matter of reduction of sentence and 
the amoimt confiscated fa the manner 
Indicated above. 

Appeal partly allowed, 
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Imphal, allowed the application of Abdul 
SManaf under O. 6, R. 17 of the Code for 
amendment of the plaint by incorporating 
therein para 8 (A), the substance of which 
shall presently be indicated, 

2. Abdul Manaf instituted the suit in 
forma pauperis claiming compensation of 
Es. 5 lakhs besides another sum of Rupees 
60,000 representing interest on that sum 
of Rs, 5 lakhs and also future Interest. 
The allegations on which the suit was 
founded were that immediately after the 
town of Imphal was bombarded on 10th 
and 16th of May 1942 all the officials of 
the State of Mampur deserted their posts 
and fled to places of safety thereby 
paralysing the Civil Administration and 
creating a law and order problem. Faced 
with that situation, Mr. T. A. Sharpe, I. C. 
S., the then President of the Manipur 
State Darbar, recruited the plaintiff with 
the concurrence of H. H. the Maharaiah of 
Manipur with effect from 9-6-1942 for 
service in Administrative Conmandant’s 
office as Station Interpreter. His employ- 
ment in that post, the plaintiff alleged, was 
based on agreement of even date entered 
into belw^een him and the State of Mani- 
pur, and that the salient term of the agree- 
ment was that after the termination of 
war the State shall offer him a senior post 
not inferior to that of a Darbar Member, 
or any first class permanent post he pre-^ 
ferred, within 14 years of his discharge 
by the Military. 

It was also pleaded that the Mahara’iaK 
of Manipur passed an order on 15-3-1943 
that the plaintiff shall be awarded a com- 
pensation of Rs. 5 lakhs in case he was not 
offered the promised post within that 
period of 14 years. The plaintiff worked 
with the Military Authorities from 9-6-. 
1942 upto 31-5-1946 when he was dis- 
charged. Sometime thereafter, _he was a^ 
pointed as a Clerk in the Manipur Adim- 
nistration. He is at present working there 
as Upper Division Clerk. In para 10 of 
the plaint it was alleged that there had 
been quite a few changes in the Govern- 
mental set-up in the State of Manipur 
until it was declared the Union Territory, 
and that under the provisions of the Con- 
stitution of India the two defendants, in 
their capacity as the legal successors of 
the former State of Manipur, are bound 
to honour the lawful obligations, liabuiU^, 
and commitments entered into by the 
Darbar of the Manipur State with the ap- 
proval of the Maharaiah of Marapur. In 
para 12 it was pleaded that the order of 
the Maharajah dated 15-3-1943 has the 
force of a statutory legislation and so it 
is binding on the two defendants m terms, 
inter alia, of the Constitution of India. In 
the next para 13 of the plaint the plain- 
tiff complained that ever since his dis- 
charge on 1-6-1946 frorn the Milita^ 
Service he had not been .given the promis- 
ed senior appointment in the Manipur Ad- 


mi^tration and so he was entitled to 
,daim the amount of compensation men- 
.tioned in the Maharajah’s order dated 
115-3-1943. 

^ 3. The suit was reristed by the defen- 
dants who denied that any agreement had 
been made by the President of the Darbar 
or the Maharajah of Manipur \rith the 
plaintiff, and pleaded in addition that such 
agreement was not binding on either of 
them (the defendants). It was alleged 
further that the Government of India Is 
not a legal successor to the former State 
of Manipur, nor are the agreements con- 
cluded between the State and private indi- 
viduals binding on either of the two defen- 
dants unless, of course, such agreements 
were recognised by them in express terms 
or impliedly or by appropriate legislation. 
It was stated further that neither the 
Government of India nor any of its agents 
had recognised the agreement pleaded by 
ithe plaintiff. 

4. Before the suit could reach the stage 
of recording evidence, the plaintiff moved 
an application for amendment of the plaint 
by adding para 8 (A) thereto. The sub- 
stance of the proposed amendment xvas 
that the Chief Commissioner of Manipur 
had made an order in February 1951 to 
the effect that the contractual obligation 
undertaken by the President of the Mani- 
pm: State Darbar towards the plaintiff 
would be honoured and that the plaintiff 
shall be posted in the Manipur Secretariat 
temporarily pending his appointment to a 
suitable post in terms of the contract. This 
order of the Chief Commissioner, it was 
stated further, had been communicated to 
the Deputy Commissioner (Civil Supplies) 
by the Development and Revenue Commis- 
sioner of the State. This proposed amend- 
ment was opposed by the rivo defendants. 
However, the learned Subordinate Judge 
allowed the amendment by his order dated 
8-12-1966 on the basis that it would not 
introduce any new cause of action but 
would only clarify certain matters which 
had already been set out in the plaint. It 
is against this order of amendment that 
the Union of India and Union Territory 
of Manipur have come up in revision. 

5. Shri Ibotombi Singh, the learned 
Government Advocate, urged for the peti- 
tioners that since the amendment allowed, 
introduced a fundamental change in the 
cause of action on which the suit was ori- 
ginally fotmded, there had come about an 
equally fundamental discordance between 
the notice served on the defendants under 
Section 80 of the Code and the plaint as 
it stands at present. He submitted further 
that on account of that discordance be- 
tween the plaint and the notice, the plaint 
will have to be rejected under O. 7. R. 11, 
of the Code, and that constitutes suffident 
justification for the contention that the 
prayer for amendment should have been 
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disallowed. The Government Advocate 
Eabmitted further that the accession of the 
State of Manipur to the Union of India on 
15-10-1949 was an "act of State” and for 
t^t reason all acreements made between 
the erstwhile Manipur State and its citi- 
2 ens lapsed pnd £o they could not be en- 
forced against the new sovereign, namely, 
the President of India. 

It -was also urged by him that the Chief 
Commissioner had no authority to reoo- 
gnise such agreements xrtthout theespresa 
sanction of the new sovereign. These are 
all wei^ity submissions. It was held la 
the esse of Q priPr-n Necredo v. Union of 
India ^ AIR 1S69 Goa 76, that when <me 
State is absorbed in another, whether by 
its cession, conquest, merger, or Integra- 
tion. oH contracts of service between the 
prior Government ami its fiervants are 
autamaticallv terminated. It was observ- 
ed turther that if after such termination ol 
service, those who elect to ^rve In the 
new State and are taken on by It. serve 
on such terms and conditions as the new 
State may choose to impose. This Is noth- 
ing more than an application of prindple 
that underlies the law of Master and Ser- 
vant when there is a change of the mas- 
ters. The justification for these principles 
lies in the fact that the "act of State” 
Is an act which does not purport to have 
been done under colour of a legal title but 
in exercise of the sovereign authority of 
the State in external politics. Hence^ 
when the State of Manipiir merged with 
the Union of India, all agreements between 
the former State and its servants came to 
an abrupt and automatic end. Therefore. 
Abdiil Manaf could not have based the 
present suit on the original agreement be- 
tween him and the Maharaiah of blanlpur 
uiilftss that agreement had been recognised, 
expresdy or impliedly, by the new 
sovereign. 

Since this recognition was not mention- 
ed in the plaint criginally filed and vths 
introduced for the first time by the amend- 
ment allov^ by the Court, there has 
been, without doubt a fundamental change 
in the cause of action. The notice served 
on the defendants under Section £0 of the 
Code does not correspond to the pieadir^s 
set out in the amended plaint The Inevit- 
able consequence of the amendment now 
made would be that the plaint shall iiave 
to be rejected for the reason that it does 
not correspond' with the notice served on 
the Government under Section CO of the 
Code. In such, tircumstances, the trial 
Court would have been better advis^ not 
to allow the amendment. 

£. The Supreme Court h^d In the case 
cl State cf-I.tadras v. C. P. Ageades, AIR 
1950 SC 12C9, that Section £0 of the Code 
Is express, erplidt and mandatory and 
admits of no implications or exceptions. 
The object of the section Is manifestly to 


^ve the Government or the public officer 
sufficient notice of the case which Is pro- 
posed to be brought against It or him bo 
that it or he may consider the postion and 
decide for itself or himself whether the 
cl^m of the p laintiff should be accepted 
or resisted. In order to enable the Gov- 
ernment or the public officer, the Supreme 
Court observed further, to arrive at a 
decision it is necessary that 5t or he should 
be informed of the nature of the suit pro- 
pose to be filed against it or him 'and the 
^cts on which the claim is founded’ and 
the precise reliefs asked for. The underlin- 
ed (herein' ') words clearly negative the 
view of the trial Court that if the amend- 
ment does not alter the relief claimed In 
notice and the suit, no further notice prior 
to the amendment is necessary. Since the 
relief claimed in the notice h^ to be ad- 
judged by the Government or the public 
officer concerned, before accepting or re- 
jecting the same, in the light of the facts 
mentioned in the notice, it is only logical 
that if after mentioning one set of facts 
In the notice the suit is instituted and 
then facts of fundamentally different 
nature are introduced by wray of amend- 
ment of the plaint, that notice should not 
be considered legally sufficient The case 
in hand falls In such category. The plea 
of ratification of the agreement on behalf 
ol the new sovereign having not been naen- 
tioned in the notice under Section 80. that 
notice cannot serve the purpose of the 
amended plaint 

7. The Government Advocate died the 
case of U. P. Government v. Ifanhoo Mai 
GuPta. AIR 1060 All 420. in support of the 
contention that a suit cannot be instituted 
bytbe plaintiffonacauseof actionwhich 
is substantially different from the one 
mentioned in the notice. The facts of that 
case have a close parallel to those of the 
casein band. The agreement made in that 
case between certain olCcers of the Gov- 
ernment and lianhoo Irlal plaintiff did not 
comply with the provisions of Section 175 
(3) of the Gcjvenanent of India Act 1935, 
whidi providons correspond with Arti- 
cle 299 of the CoastitutiorL TVhen this 
legal lacuna was brought to the notice of 
the plaintiS by the High Court wMle 
hearing the appeal filed by the Govern- 
ment against the decision of the trial 
Cotut. the plaintiff sought the perm^on 
of the High Court to amend the plaint to 
introduce the allegation that the agre^ent 
had been ratified by the Government 
However, dnee this -legation of ratifica- 
tion had not been mentioned In the notice 
tmder Section £0 of the Code, the High 
Court rejected the prayer with the ob- 
£en*Btion that after a suit has been Insti- 
tuted agdnst the Government It Is not 
open to the plaintiff to make & funda- 
mental departure In his plaint from the 
cause of action already mentioned In the 
Botice given imder Section £d. 
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The Court held further that where 
the position is that ratification of the 
agreements which are ex facie unenforce- 
able ag a inst the Government is not stated 
in the notice under Section 80, and it is 
also not pleaded in .the plaint and the 
record of the case does not contain any 
fact or facts which would show that the 
Government had in fact ratified the said 
agreements, it would not be open to the 
plaintiff to introduce by way of amend- 
ment the plea of ratification in the plaint, 
since that would mean substantial variance 
from the allegations set out in the notice. 
Shii NUamani Singh, the learned counsel 
for the plaintifi, conceded at the bar that 
he had not been able to find any authority 
differing from the view talren by the 
Allahabad High Court in this case. I think 
that view is vmexceptionafale on principle. 
Ho Court can. or should, allow an amend- 
ment of the pleading which will not serve 
any practicable purpose. If the amend- 
ment permitted by the trial Court in our 
case were allowed to stand, there would 
be. as stated above, complete discordance 
between the amended plaint and the facts 
mentioned in the notice given under Sec- 
tion 80, with the inevitable consequence 
that the plaint shall have to be rejected 
imder O. 7, R. 11, of the Code. 

8. For the reasons stated above, it Is 
legally not possible to uphold the order 
dated 8-12-1966 hv which the trial Court 
permitted the plaintiff to amend the plaint. 
Hence, I allow the revision petition and 
quash that order. Since the point involv- 
ed was not altogether free from difficulty, 
I leave the parties to bear their own costs. 
Advocate’s fee Rs. 32. 

Petition dismissed. 
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R S. BINDRA, J. C., 

Laisangthem Chaoba Singh, Appellant 
V. Thongam Ningol Yumnam Ongbi Ketu- 
Iri Devi and others. Respondents. 

Second Appeal No. 15 of 1967. D/- 27- 
1-1970, against order of AddL Dist. J,, 
Manipur, D/- 21-9-1967. 

Registration Act (1908), S. 72 _ — Non- 
appearance of executant to admit execu- 
tion before Sub-Registrar — Denial of 
exeention cannot be primmed — Sub- 
Registrar refesiag to register document 
on that ground — Appeal under S. 72 to 
Registrar to get document registered is 
maintainable. 

Where on failure of the executant to 
appear, the Sub-Registrar refuses regis- 
tration on the ground that there is denial 
of execution, the refusal cannot be said 
to have been made on ground of denial 
of execution and the only course open 
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to get the document registered is to file 
appeal to the Registrar under S. 72. No 
presumption can be raised from mere 
non-appearance of the executant before 
the Sub-Registrar to admit execution that 
It is a case of denial of execution. Whe- 
ther non-appearance is due to denial of 
execution or for some other cause wM 
have to be adjudged in the context of the 
facts proved before tlie Sub-Registrar, 
and those facts can. best be gathered from 
the reasons recorded by the Sub-Regis- 
trar in Book No. 2 as statutorily required 
by S. 71(1) of the Act. AIR 1924 Lah 28 
& AIR 1925 Oudb 445. EeL on. 

(Paras 4, 5. 6J 
Cases Referred: Chronological Paras 
(1925) AIR 1925 Oudh 445 (V 12) = 

2 Oudh WN 348, Jwala Sahay v, 

Balbhaddar Singh 5 

(1924) AIR 1924 Lah 28 fV 11) =5 

Lah LJ 217, Uttam Singh v. Ratan 

Devi 5 

_ M. Chamgopal Singh, for Appellant; 
A, Ibopishalc Singh, for Respondents. 

JUDGMENT: — On the baas of mort- 
gage deed dated 11-10-1956 L. Chaoba 
Singh filed a suit for the recovery of 
Rs. 4,300/- against Y. Ibomcha Singh. 
The mortgage deed, it was alleged, had 
been executed for a sum of Rs. 3,000/- 
and that that sum was to carry interest 
at the rate of 3 per cent per month. 

2. The suit was resisted by Ibomcha 
Singh who denied that he had talcen 
Rs. 3,000/- from the plaintiff or had exe- 
cuted mortgage deed in his favour. The 
mortgage deed was described as a forged 
document. It was alleged further that 
the Sub-Registrar had refused to register 
the mortgage deed, that the plaintiff had 
preferred an appeal against that order 
of the Sub-Registrar to the Registrar Shri 
W. C. Sikka. and that despite the denial 
of execution of the mortgage deed by 
Ibomcha Singh. Shii Sikka illegally and 
uathout jtirisdiction directed the docu- 
ment to be registered. The defendant 
pleaded further that since the mortgage 
deed had been illegally regiriered at the 
direction of an officer who had no juris- 
diction in the matter, no suit could be 
founded on the basis thereof 

3. The trial Court settled the follow- 
ing issues between the parties: 

(1) Had the registering Officer granting 
registration in appeal no jurisdiction to 
grant registration? If so, its effect on 
the admissibility of the document? 

(l-A) Is the order of the Registrar 
granting registration of the deed void 
because of its being passed without en- 
quiry imder the law? 

(2) Did tlie defendant borrow Rs. 3.000/- 
irom the plaintiff by executing tlio alleg- 
ed mortgage deed? Is the deed genuine? 

(3) To what relief, if any, is the plaln- 
tiff entitled? 
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Issues Nos, 1, 1-A and 2 were decided ^ 
the trial Court In favour of the plaintiff 
with the consequence that the suit was 
decreed with costs. The decretal amount* 
it was direct^ shall carry future Inte- 
rest at the rate of 6 per cent per annum. 
The defendant Ibomcha Singh having 
died during the pendency of the suit, his 
representatives were brought on the 
record. Those representatives having 
felt aggrieved with the decree made by 
the Court filed an appeal in the 

Court of the District Judge. The anneal 
came up for hearing before Shri It H. 
Khan, Additional District Judge. Mani- 
pur. Shri Khan accepted the contention 
of the defendants that the order dated 
9-9-1957 by which the Registrar Shri 
Sikka had directed the registration of the 
deed was illegal. He therefore held 
that the deed could not be said to have 
been registered in the eye of law. To- 
wards the close of the arguments beioio 
Shri Khan, an application was made on 
behalf of the palintiff for permission to 
amend the plaint to enable the pl^tifl 
to claim decree for the amoimt advan<^ 
to Ibomcha Singh independent of the 
mortgage transactioo. That application 
was accepted by Shri Khan. 

He, therefore, set aside the decree of 
the trial Court and remanded the case to 
him with the direction that alter the 
amended plaint and the written statement 
were filed, the trial Court shall formulate 
the additional issues and then dispose of 
the suit in the light of the evidence led. 
The pl^Uff Chaoba Singh felt aggrieved 
with the order of Shri Khan and so fil^ 
the instant second appeaL 

4. The only point that was debated In 
this Court was whether the order dated 
9-9-1957 of the Registrar Shri Sikka was 
bad in law and vdthout jurisdiction. Shri 
Ibopishak Singh, represent^ the defen- 
dants, submitted that the Sub-Reristrar 
had refused to register the mortgage 
deed for the reason that Ibomcha Singh 
had denied the execution hereof and 
that in sudi circumstances Chaoba Singh, 
the plaintiff, could have moved an appli- 
cation before the Registrar imder Ac- 
tion 73 of the Registration Act rather 
than to file an appeal under Section 72 of 
the Act as done by him. The counsel 
urged further that assuming t^t the 
Registrar could have treated the memo- 
randum of appeal filed imder Section 72 
as an application under Section 73. still 
the order made by him was invalid be- 
cause it was obligatory for the Registrar 
to hold an enquiry in terms of Section 74 
of the Act and such an enquiry was never 
held by him (the Registrar). These sub- 
>• m is si ons correspond with the stand tal^ 
by the defendant before the flmt app^« 
late Court. 


That Court held ha para 14 of Its judg- 
ment that the order of Shri Sikka was not 
valid because, firstly, instead of an appU- 
catlon under Section 73 Shri Sikka bad 
been moved by Chaoba Singh by an ap- 
pe^ under Seraon 72. and, eecondly, Shri 
Sikka had held no enquiry as enjoined 
by Section 74 of the Act. These condu- 
fiions would be valid only If it were esta- 
blished that Ibomcha Singh had denied 
the execution of the mortgage deed be- 
fore the Sub-Registrar, and that the Sub- 
Registrar had refused to register the deed 
on that baris. Section 72(11 of the Act 
enacts that except where the refusal is 
made on the ground of denial of execu- 
tion. an appeal s hall lie against an order 
of a Sub-Registrar refusing to admit a 
document to registration to the Registrar 
to whom such Sub-Registrar is subordi- 
nate. Section 73(1) of the Act, on the 
other hand, provides that when a Sub- 
Registrar has refused to register a docu- 
ment on the ground that any person by 
whom It purports to be executed, denies 
Its execution, any person claiming under 
such document may, within thirty days 
after the making of the order of refusal, 
apply to the Registrar to whom such Sub- 
Registrar is subordinate In order to esta- 
blish his right to have the document 
registered. 

Therefore, very dearly the Registratfoa 
Act provides different procedure to meet 
the situation created by an order of the 
Sub-Registrar refusing the registratfon 
depending on the fact whether the refu- 
sal is on the ground of denial of execu- 
tion or on some other basis. Section 71(1) 
states, inter alia, that every Sub-Regis- 
trar refusing to register a document shaB 
make an older of refusal and record bis 
reasons for such order in his Book No. 2, 
and endorse the woi^ "registration re- 
fused” on the document. Sub-section (2) 
of that section contains the Injunction 
that no registering officer shall accept for 
registration a document so endorsed un- 
less and until the dociunent fs directed 
to be registered in the manner provide 
by the Act. The defendants of this smt 
did not place either the statement, if any, 
made by Tbomriia Singh before the Sub- 
Registrar or the order made by the Sub- 
Registrar refusing registration. There- 
fore. there is no evidence on the present 
record on behalf of the defendants to 
establish that either Ibomcha Singh had 
denied the execution of the mortgage 
de^ before the Sub-Registrar or _ that 
the Sub-Registrar had refused registra- 
tton on the basis of such denial. 

burden of issues 1 and 1-A lay 
squarely on the defendants, and if no 
eridence was Irf by them to establish 
that Ibomcha Singh had denied the e:^ 
cutioQ of the document or that the Sub- 
Registrar had refused registration theiwf 
on that basis. It cannot be contended 
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under Rule 1 (s) of Order 43, C,P.C, In 
the view I am disposed to t^e on the 
question of maintainability of the appeal, 
any further discussion on this aspect of 
the controversy is rendered unnecessary. 

8. Among the decided cases relied on, 
on behalf of the petitioner those of the 
High Courts at Bombay, Allahabad and 
Calcutta, have been analysed in tlie deci- 
sion in AIR 1958 Assam 171. It is there- 
fore, unnecessary to attempt a further 
analysis of the cases. Suffice it to ob- 
serve that, broadly speaking, all those 
decisions turn prinmrily on the interpre- 
tation placed on the language of the rule 
in question and on general considerations 
such as avoidance of multiplicity of ap- 
peals or proceedings. The decision by a 
majority in the Full Bench case in AIR 
1918 Mad 1147 (FB) was considered and 
was either distingui^ed or not followed. 
It may also be observed at this stage that 
certain anomalies pointed out in the 
majority opinion in that case have not 
been explained away in any reasonable 
manner, if I may say so with respect, in 
so far as I have been able to gather from 
the said decisions while coming to the 
conduaon that*in the absence of an ap- 
pointment of a receiver by name any order 
regarding the appointment of a receiver 
would amount to merely a statement re- 
garding the entertainment pt an intention 
to appoint a receiver within the meaning 
of R. 1 of O. 40, Civil P. C, In this view 
of the matter, it was concluded that such 
an order woffid not be an order falling 
imder R. 1 of O. 40, Civti. P. C., making 
it appealable under R, 1 (s) of O. 43, 
Civil P. C. 

9, In AIR 1938 Nag 540, Stone, C. J., 
while referring to the Madras, Patna and 
Lahore cases, did not think it necessary 
to analyse or distinguish them as, in his 
opinion, the point raised in those cases 
did not faU to be considered in the case 
on hand. His Lordship has also indicated 
the practice to be followed in cases falling 
under O. 40, R. 1, Civil P. C. Howev^, 
it v/as observed by the learned Chief 
Justice that on an examination of the 
above cases it would be seen that they 
turned upon whether the order that was 
appealed against was final or something 
less than final order. Therefore, the order 
which had the characteristic of finality 
would become appealable although a re- 
ceiver had not been actually named by 
way of appointment. In such a situation 
more than one order ■would become neces- 
sary in the exercise of jurisdiction under 
R 1 of O. 40, Civil P. C. In the passage 
extracted below, a dilemma that may 
arise from the application of the test of 
finality, as adumbrated in the Madras, 
Lahore and Patna •views, has been re- 
ferred to and the manner in which it cm 
be avoided does not appear to_ be sped- 
fically disagreeing •with the prindple re- 
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lating to the right of appeal as laid down 
an these decisions. The passage runs thus: 

yTo make ■two separate orders, in my 
opinion, might ca^use great inconvenience 
and some injustice. It may weH be that 
such an order as the first named, that is 
to_ say. an order stating that a receiver 
•will be appointed but lea^ving at large 
who he shall be, or an order such as it was 
stated was made in this case that the ap- 
plication is granted, when ■the application 
is merely an application for appointment 
of a receiver unnamed, is not such an 
order as O. 40, R. 1 (a) contemplates. It 
may be that such an order cannot be ap- 
pealed agahist as not being a final order. 
But it is that order that deddes the matter 
of substance between the parties. On the 
other hand, it may be that that order is 
appealable in which case, if the person 
aggrieved by it waits until tile next order 
appointing the receiver by name is passed, 
he ■will find himself on appeal b^v the 
argummt that his appeal is out of time. 
No litigant should, in my opinion, be 
placed on horns of this kind of dilemma 
md it can be very easily avoided by tak- 
ing care that there is only one order and 
that that order appoints the receiver by 
name. Many cases may arise where such 
an order ■will be preceded by an announce- 
ment by the Court that it has come to the 
condusion that in the circumstances of 
the case a receiver should be appointed. 
But that announcement should not be 
made so as to amount to an order.” 

10. In the same dedsion, Niyogi, J., 
the other learned Judge preferred to 
follow the language employed in R. 1 of 
O. 40 in conjunction with Form 9, Ap- 
pendix F, of Ci^vil P. C. In this connec- 
tion it is observed thus: 

" From these considerations, it 

must follow that the only order which is 
appealable is the order appointing a re- 
ceiver by name and that alone would give 
the party aggrieved a right of appeal 
There is a principle ■underl^^g this be- 
cause, if an appeal is permitted from a 
finding which contains merely an expres- 
sion of the opinion of the Judge as to the 
expediency of the appointment of a re- 
ceiver, ho receiver may ultimately be ap- 
pointed and the appeal would be of a 
purely academic character and the order 
would be infrucfuous.” 

11. In a brief reference to the Full 
Bench case of the Madras High Court, the 
learned Judge has observed^ that he ■w^ 
not in agreement with the interpretation 
put upon the word ’order’ in the said 
decision. It may, however, be mentioned 
that it ■was not indicated in v/hat conceiv- 
able cases that an order for appointment 
of a receiver would become infrucluous. 

12. In the case in AIR 1958 Assam 171 
the High Court of Assam, after referring 
to cases of the several High Courts in- 
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duding the Full Bench dedsion of the 
Madras High Court, was Inclined to accept 
the view of the Bombay, Calcutta and 
Allahabad High Courts in coming to the 
conclusion that an appeal against an order 
for appointment of a receiver, not actual- 
ly Mailing a receiver as such, was pre- 
mature. It may also be seen from certain 
observations therein that the case pri- 
marilY turned on an interpretation of the 
provisions of O. 40. R. 1, Civil P. C., and 
keeping in view the prindple of inter- 
pretation that in interpreting a statute an 
interpretation which might lead to multt- 
plidty of proceedings diould be avoided. 
It may however, be mentioned that the 
learned Judges, if I may say so with res- 
pect have not considered or explained cer- 
tain anomalous situations, pointed out In 
the decisions of the Madras and Patna 
High Courts, which would arise from an 
acceptance of the view that an order ap- 
pointing a receiver should necessarily 
name tiie recdver in the context of a right 
of appeal as envisaged under R 1 (s) of 
O. 43. GvU P. C. 

13. I shall now proceed to consider the 
cases in favour of the view that an order 
for the appointment of a receiver, with- 
out actually appointing any one by name, 
wo\>ld be appealable under R 1 (s) of 
O. 43, Civil P.C The first of these cases 
is the Full Bench of the Madras High 
Court In Ant 1918 Mad 1146. The majo- 
rity opinion was in favour of the conclu- 
sion that an order tor the aopointment of 
a receiver was as much an order 'appoint- 
ing a receiveri under R 1. O. 40. GvU 
F. C. The observations are as follows: 

" .It is not. therefore, improper 

to speak of an order 'for the appointment 
of a receiver* as an order 'appointing a re- 
ceiver* within the meaning of O. 40, R 1,” 
After referring to the English practice 
their Lordships referred to certida 
anomalies or difficulties that may arise In 
this connection. They are expressed thus; 

" Jn a majorltv of cases, the ap- 

peal will be directed against the deter- 
mination that it is necessary to appoint a 
recaver rather than against the particular 
pemon appointed as the person to be ap- 
pointed is very often a matter of agree- 
ment between the parties. This construc- 
tion may, no doubt, lead to a multiplicity 
of appeals as was pointed out in 191^29 
Ind Cas 504>=(Am 1915 Bom 411 but I 
do not see how that can be avoided in any 
view; for instance one man may be ap- 
pointed receiver, and after appeal fi]^. 
he may resign and another appointed. In 
fact.the learned pleader who argued that 
the order was not appealable said that 
If after an appeal the person appointed as 
receiver resigned or ceased to be receiver, 
the appeal abated, though the grounds of 
'• appeal may have been solely directed to 
ch^Icnging the necessity for the appoint- 
ment of any receiver". 
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Again at page 1149 it is observed: 

"There may again be a difficulty In 
ascertaining the date of appolntm^t of 
a receiver and the date may become Im- 
portant for calculating the period of limi- 
tation for appeaL The order appointing 
a named person as receiver may appoint 
him receiver and direct him to give se- 
curity within a limits time, or may make 
the appointment conditional on giving se- 
curity SetOD. Form No. 5 p. 727, No. 1, 
p. 757. In the former case If the person 
appointed does not give the security he 
may cease to be receiver and an appeal 
presented In the meantime would become 
useless 

14. In this connection It will be re- 
levant to refer to a further difficulty 
adverted to by Bucknill, J. in AIR 1922 
Pat 577. In the view expressed therein, 
it would be clear that the questions that 
fall for consideration in an order for ap- 
pointment of a receiver would not be the 
name as for the appointment of a parti- 
cular person as a receiver. That being the 
nositioiu it is not quite clear as to how 
it would be necessary to avoid an order 
for the appointment of any person as a 
receiver in order to question an order for 
appointment of a receiver. Indeed there 
may be cases where the objections would 
be wholly confined to the qxialifications 
or only to the decision to appoint a re- 
ceiver. 

15. Budmill. J. in the above died ded- 
don at page 579 has observed thus: 

"I must confess that so far as I myself 
am concerned 1 am indined to think that 
the logic of the matter rests better upon 
the Madras dedsion that upon the other 
dedrions. To my mind the objection which 
has been suggerted that there might be a 
series of app^s is not really very mate- 
riaL One • cannot but contemplate the 
marked distinction which esdsts between 
the fact of a necessity for the appointment 
of a receiver and the circumstances relat- 
ing to the qualifications and the condition 
upon which 'the' receiver is appoint^ 
Why it Is necessary that there should M 
present before an appeal can be preferred, 
a combination of those two fectors whl^ 
in themselves are disconnect^? lo do not 
see why there should not be an appeal 
from the decision timt the appointment 
of a receiver Is necessary nor why there 
should not be another appeal against the 
status or personality of any individual who 
is actually appointed the receiver In a 
case." Jxmderliidng (italics) (here in ' ” 
is mine). 

16. In the case In AIR 1956 TraV-Co 
264 it is laid down that the test to be ap- 
plied regarding the question whether sn 
order for the appointment of a recd^ 
is appealable or not, is whether the ord» 
in appeal has an element of finality atow 
it At page 265 of the above decision iheiX 
Lordships have observed as follows: 
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*' There is a degree of finality in 

the order appealed again^ in the present 
case which we hold is enough to bring it 
under' the category of appealable orders 
contemplated under O. 43, K. 1 (s). Hence 
the prelirmnary objection is overruled.” 

17. In view of the aforesaid enimcia- 
tions, it is unnecessary to refer to the 
other cases relied on by Sri Jagannath 
Shetty on this question. 

18. On an examination of the several 
cases cited in support of the view that an 
order appointing a receiver should also 
nominate a particular person as a receiver 
for such an order to become appealable 
under R. 1 (s) of O. 43. Civil P. C., it wifi, 
be seen that the decisions turn on the 
conclusion that there cannot be more than 
one order under R. 1 of O. 40, Civil P. C., 
or at any rate, in so far as CL (a) of that 
Rule is concerned. In my view, on a fair 
Ireading of the entire Ride, particularly 
fsub-cls. (a) & (d) together it would follow 
that the orders or directions that might 
be issued tmder sub-clause (d) of that 
rule could be issued sometime subsequent 
to fte actual appointment of a receiver by 
name. At any rate, there is nothing in 
O. 40, R. 1 itself prohibiting the making 
,of such separate and Independent orders, 
lit is no doubt true that ordinarily direc- 
tions envisaged imder sub-clause fd) of 
that Rule are issued along with the 
warrant of appointment But, it is also 
possible' for such directions to be issued 
as and when they become necessary and 
after a lapse of some time subsequent to 
the issuance of warrant of appointment. 
In such a situation, it may not be rea- 
sonable to conclude that any such sub- 
sequent directions are part of the earlier 
order of appointment of a receiver. Nor 
would it be reasonable to hold that they 
are not orders which are appealable under 
R. 1 (s) of O. 43, Civil P. C. Once this 
position is reached, it follows that any 
order made imder R. 1 of O, 40 would 
become appealable. 

19. Still the question remains whether 
an order made without actually appointing 
a receiver by name is an order failing 
within the ambit of R. 1 (a) of O. 40. The 
argument which has found favour in some 
of the decisions, on this question, is that 
it amounts to an interlocutory determina- 
tion which is in the nature of a decima- 
tion of an intention to appoint a receiver 
and is not an appointment of a receiver as 
envisaged under R. 1 (a) of O. 40. As 
earlier mentioned, the view of the Madra^ 
Patna and Lahore High Courts on tiite 
question is to the contrary. Thms High 
Comrts in arriving at this condurion have 
proceeded on the basis of the degree^ of 
finality attached to such orders. Haying 
to make a choice between the two views 
discussed above, I should say that the 
view (srpressed in the decirions of the 
Madras, Patna and Lahore High Courts 


appeals to me, I am, therefore, in res- 
pectful agreement with that view. 

20._ I holcL therefore, that an order for 
appointment of a receiver without actual- 
ly appointing any one by name would be 
appealable _ under O, 43, R. 1 (s). Civil 
P. C., provided there is a degree of ^ality 
about it. 

2L In my view, there is another ap- 
proach* to this question. Even assuming 
that an order for the appointment of a 
receiver, whether such an order expressly 
contemplates a further order regarding 
the appointment of a receiver by name or 
not, it would be an order binding on the 
parties to the litigation. In this context 
it is relevant to refer to a decision of the 
Federal Court in AIR 1950 FC 140 
Rayarappan v. Madhavi Amma. In that 
case, the question for determination was 
whether an appeal lay against an orcier 
removing a reedver, in the context of 
Section 104 and O. 43, R. 1 (s). Civil P. C. 
Although it was plain from the language 
of R._ 1 of O. 40, that there was no express 
provision relating to the making of any 
such order, their Lordships after a re- 
ference to the provisions of the General 
Clauses Act, observed that if O, 40, R. 1, 
Civil P. C., was read along with the pro- 
visions of the General Clauses Aci it 
would follow by necessary implication that 
the order of removal would fall within 
the ambit of that R. 1. It was further 
observed that once such a decision was 
readhed it would become appealable under 
the provisions of R. 1 (s) of O. 43, Civil 
P. C. Their Lordships fiudher referring 
fo a decision of the Calcutta High Court 
in Sripati Datta v. Babhuti Bushan Batta, 
AIR 1926 Cal 593 have observed as 
follows: fpara 7 at p. 141): 

"............That decision, in our opinIon,r 

is sound and states the law on the point 
correctly. It may furtiier be pointed out 
that the scheme of O. 43 in making cer- 
tain orders appealable is of a two-fold 
character. In a number of cases an ap- 
peal has been allowed from all kinds of 
orders passed under a certain rule, while 
in other cases the right of appeal has been 
limited only to certain specific orders 
passed imder a certain rule. Reference 
in tills connection may be made to O. 43, 
R. 1 (v) and R, 1 (t). In these rules ap- 
peal has been allowed against the certain 
specific orders but not against all the 
orders that could be made under these 
rules. O. 40, R. 1 falls in the category of 
cases where all orders made imder it have 
been made appealable and it has not been 
said that the only order apriealable is the 
one appointing a receiver. l\Tiencver an 
order can be brought within the pundew 
of O, 40, R, 1 it at once becomes appeal- 
able under the provisions of Order 43, 

R. 1 (s).” 

Though the above decision Is one relat- 
ing to the removal of a receiver, the 



143 Mys. IPts 21-251 Srinivasa Rao v. 
principle enunciated In the passage above 
extracted vrfll, in my opinion, equally 
apply to an order for the appointment of 
a recover. 

22. In the light of the above discos* 
don, I am of the opinion that the con- 
tention advanced on behalf of the peti- 
tioner that the appeal of the respondents 
in the lower Court was not maintainable 
and consequently the order or deosloa 
made thereon was without jurisdiction, 
should •fail 

23. The next contention urged on 
behalf of the petitioner was that the ap- 
peHate Court exceeded Its jurisdiction la 
interfering with the order of the trial 
Court for the appointment of a recaver. 
Reliance in this behalf is placed on a ded- 
sion in Binan Lai v. L T. Commr.. AIR 
1957 Ptmi 312, The argument is that the 
appointment of a receiver is a matter, 
which faPq within the discretionary 
powers of a Court and as such is not 
ordinarily reviewahle on appeal except to 
correct a dear and manifest abuse of jus- 
tice. Sri K. Jagaimatha Shetty, the learn- 
ed counsel appearing on behalf of the res- 
pondents, did not dispute this proporition. 
But, what he submitted was that a trial 
Court in the exerdse of its discretionary 
power relating to the appointment of a 
receiver, had clearly overlooked the 
severe relevant dreumstances or at sitT 
rate, assumed certain facts in favour of 
such an appointment of receiver. His con- 
tention was that the two elements to be 
considered In all cases where an appdnt- 
ment of a receiver was sought were that 
the existence of reasonable probabUity 
that the plaintifi ariting for the appoint- 
ment of a receiver would ultimately uc- 
ceed in obtaining the general relief sought 
for in his smt and that the property in 
controversy would be wasted or destroy- 
ed unless a receiver was appoint^ 
He also submitted that it "would not be 
enough to make mere general averments 
relating to the acts of waste or damage to 
the property. It must be establi^ed by 
afflda'vits setting out the grounds upon 
which such petition was ba«d. In addi- 
tion to the above circumstances, the 
conduct of the parties would 
become relevant. In support of this 
propoation, which, was not disputed by 
Sri Muralidhar Bao, reliance has been 
placed on the decisions in Iswara Shastry 
■y. Eamakrishna Shastry. 1955-1 Mys Ij 
342. • Bore Gowda v. K. Channegowda, 
1965-2 Mvs W 548, Saraswathl Bai v. 
Kamala Bai, 1964-1 Mys LJ 551 and 
Krishnaswamy v. Thangavelu. AIR 1935 
Mad 430. In the last of the above ded- 
sions. after a detailed examination of the 
several cases bearing on the subject, 
Ramaswamy. J. has enunciated five prin- 
dples, whidi have been described by him 
as the “panch sadaadiari. which rtiould bs 
borne in mind toy the Courts -w bUe exer- 


, Baburao (Venkata swamy J.) A. LB. 
Hrfng equity jurisdiction in appointing 
xeemvers. The principles are; that the 
question of appointing a receiver is a 
matter resting in the discretion of the 
Court; that a receiver should not be ap- 
point^ unless the party has an excellent 
chance of succeeding in the sttit; that 
plain tiff himself shall show that there \vas 
some emergency or danger or loss that 
may be caused to the right involved in the 
euit; that an order appointing a lecdve: 
shall not be made if it has the effect of 
depriving a defendant of de facto posse> 
Sion; that, however, the position would 
be different if the property is shown to 
be ‘in medio' that is to say. in the enjoy- 
ment of no one, and that the Court shoitid 
always look into the conduct of the parties 
who seek for the appointment of a re- 
ceiver. 

24. Judging In the light of the prin- 
ciples above mentioned I am of the opin^n 
that it is not established by the petitioner 
that the appellate Court had exercised Its 
discretion in a capridotu or arbitrary 
fashion. It is clear from the facts in the 
case that the first respondent had already 
secured an injunction in respect of t^ 
very properties in his own suit. 0. S. 
No. B9/1 of 1965. The said temponry In- 
junction after contest was sustained and 
made absolute by the District Court coo- 
ceroed. Although the present petitioner 
had secured a temporary injunction in his 
favour in his own suit, presumably being 
under the impression that he would xurt 
succeed In securing an order of coafirma- 
tion of the twn'poTary inj-unction obtained 
by him. being faced with an order of the 
Dist Court, he has lodged the present ap- 
plication for the appointment of a receiver. 
As regards acts of waste and-damage 
attributed to the defendants It Is observed 
by the learned Civil judge that they 
main merely as averzoeztis and no basis 
has been afforded lor the entertainment of 
such belief by the petitioner. Consequent- 
ly there is an order of temporary injxmc- 
tion in favour of the first respondent, 
whldi is confirmed by the District Court 
which, at any rate, is prima lade, prtwi 
that the defendant is in possesrion of the 
properties. In these circumstances, the 
learned Munsiff. who dealt •with the matter 
of the appointment of a receiver came to 
the conclusion that the properties were 
*in medio', that is in the occupation of 
none of the parties. If In these circums- 
tances the learned QvU Judge interfered 
with the order of aiJpointment of a re- 
ceiver. it cannot be said to be an Im- 
proper ezerdse of jurisdiction by the ap- 
pellate Court. 

2a. It may, however, be mentioned timf 
the situation of having to resolve the di> 
ficulty arising from such conflicting 
of Injunction could well have been avoid- 
ed by tile learned MunriS, if only he 
dealt with the interlocutory injunction 
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made by him earlier in the two suits, to- 
gether. 

26. Sri Muralidhar Rao submitted that 
the learned appdlate Judge had not un- 
derstood the facts corrediy and as such 
the order passed by him was not entitled 
to be sustained. In this regard, he drew 
attention to a statement in the narration 
of facts by the learned Civil Judge to the 
efiect that the learned MunsifE had not 
at all referred to the order of temporary 
injunction made by the learned District 
Judge Gulbarge It is no doubt true that 
this statement of the learned Civil Judge 
is not accurate Be that as it may, this 
circumstance by itself is not sufficient to 
come to the conclusion that the order of 
the learned Civil Judge is vitiated. 

27. In the result, this revision peti- 
tion fails and is dismissed. In the cir- 
cumstances of the case there will be no 
order as to costs. 

RevMon dismissed. 


AIR 1970 MYSORE 149 (V 57 C 34) 

T, K. TUKOL AKD M. SANTHOSH, JJ. 

N. G. E. F. Ltd., Eyappanahalll Peti- 
tioner V. Industrial Tribunal and another, 
Respondents. 

Writ Petn. No. 2990 of 1967, D/- 3-4- 
1969. 

Industrial Employment (Standing 
Orders) Act (1946), Ss. 11 (2), G (2) and 
Item 5 of Sch. I — Appellate authority 
certifying the very standing order wMch 
it had rejected — Authority also failing 
to prescribe the procedure in the matter 
of several classes of leave and as to who 
should grant it — Order held s^ered 
from material omissions — Application 
under S. 11 (2) competent and had to he 
decided by the authority — Section 6 (2) 
and Item 5 of the First Schedule impose 
a duty on the authority. 

In a case, the Appellate Authority 
under the Ihdustiial Employment (Stand- 
ing Orders) Act modified a Standing Order 
certified by the certifying officer. But, 
while certifying the Standing _Order as 
modified, the Appellate Authority certi- 
fied the very version which it had re- 
jected. Further, with respect to another 
Standing Order, though it had fixed 
various categories pf leave facilities. It 
overlooked to prescribe the procedure for 
applying for the leave and the authority 
who should grant it The employer -ap- 
plied under Section 11 (2) _of the Act 
seeldng rectification of the accidental slips 
or omissions. The authority disused the 
application on the ground that it sought 
to modify the Standing Orders and that 
the same could be done only after the 
expiry of 6 months from the date of certi- 
fication. 


Held, (1) that the authority had wrong- 
ly overlooked the scope of the application 
and had rejected it on the groimds which 
ffid not legitimatd.y fall to be considered 
in an application which was expressly 
stated to have been made under S. 11 (2) 
of the Act. He erred in proceeding to 
consider it as one for modification of 
Standing Orders which were certified ac- 
cording to law, (Paras 7, 8 & 12} 

(2) that the appellate authority had the 
obligation to draw up the standing orders 
in conformity with orders passed in ap- 
peal placed before it. Item 5 of Sch, I 
to the Act required the authority to pre- 
scribe the procedure in the matter of ap- 
plying for the various categories of leave 
and the authority who shotdd grant It. 
Hence, the order suffered from materi^ 
omissions in the matters certified. 

(Paras 10 and 11) 

and (3) that the application made by 
the employer tmder Section 11 (2) of the 
Act was wholly competent and tlie .ap- 
pellate authority was bound to decide it. 

(Para 12) 

P. P. Bopanna and C. M, Monnappa, for 
Petitioner. 

TTJICOL, J. : — This is a petition under 
Arts. 226 and 227 of the Constitution of 
India for the issue of a writ of certiorari 
quashing the order passed by the Indus- 
trial Tribunal in Mysore, Bangalore (Res. 
No. 1) on November 20, 1967. and for a 
writ of mandamus or other appropriate 
direction to the first respondent to issue 
modified Standing Orders in conformity 
with the order passed by that authority in 
appeal No. 3 of 1966. 

2. The petitioner company is an indus- 
trial establishment with more than 100 
workmen as its employees coming within 
the purview of the Industrial Employment 
(Standing Orders) Act 1946 (hereinafter 
referred to as the Act). The petitioner 
submitted its draft Standing Orders to the 
Certifying Officer on December 16, 1964, 
for certification as required by Section 3 
of the Act. The Certifsdng Officer heard 
the petitioner and the workmen (respon- 
dent No. 2) and certified the Standing 
Orders on February 23. 1966, Against the 
certification, the petitioner as well as res- 
pondent No, 2 preferred two separata ap- 
peals to respondent No, 1. We are not 
concerned in this case with the appeal 
filed by respondent No. 2. 

In appeal No. 3 of 1966 filed by the 
petitioner, it ch^enged the correctness of 
Standing Orders Nos. 12.2 and 13 as certi- 
fied by the Citifying Officer. The first 
respondent, who heard the appeal passed 
an order (Exhibit A-3) on January 19, 
1967, holding that Standing Order No. 12.2 
was required to be modified as pleaded 
for by the petitioner, and in regard to 
Standing Order No. 13 which pertains to 
leave rules, he stated that the leave rules 
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of the Hindustan Aeronautics, Bangalore 
Diviaon, Bangalore, should be adopted. 

3. After the disposal of this appeal, 
respondent No. 1 sent copies of the Stand- 
ing Orders to the petitioner as approved 
by him under the appellate order as per 
Annexure A-3. 

4. Thereafter, the petitioner Bled an 
application (Elshibit A-4) on February 21, 
1967. under Section 11 (2) of the Act 
praying that Standing Orders Nos. 12.2 
and 13 as certified by the first respondent 
on February 9, 1967, be amended as shouni 
in the annexure to the affidavit accom- 
panying the petition. It was contended 
that the Standing Orders as certified by 
the first respondent suffered from acci- 
dental mistakes and omisgons and that 
they were required to be corrected. The 
first respondent refected ^s application 
on November 20. 1967 stating that there 
were no accidental slips or clerical errors 
and that the proper course for the peti- 
tioner was to apply for tnodification of 
those Standing orders to the Certifying 
Officer after the expiry of £dx months from 
the date on which the Standing Orders 
were certified by that authority. 

5. Mr. Bopanna, appearing for the 
petitioner, subntitted that the application 
made to the Tribunal was under Sea 11 
(2) of the Act, that the two Standing 
Orders certified by the first respondent 
suffered from acddental slip In one case 
and acddental omission in the other, and 
that the first respondent should have cor- 
rected the Standing Orders as approved 
by it. There is nq appearance for the se- 
cond respondent 

6. We have therefore to see wbether 
the application filed by the petitloaer 
before the first respondent on February 
21, 1967, was one under Section 11 (2) vl 
the Act and whether the first respondent 
had failed to exercise the jurisdiction vest- 
ed in it by law. 

7. In considering th*^ question we do 
not think that it Is necessary to refer to 
the order passed by the firrt respondent 
because Instead of considering whether 
the petition fell under Section 11 (2) of 
the Act the first respondent has proceed- 
ed to consider it on the bads that the 
application was one for modification of 
the standing orders which bad been al- 
ready certified according to law. The 
Presiding Officer has overlooked the scope 
of the petition and has relected It on 
grounds which did not legitimately fall 
to be conridered In an application which 
was expressly stated to have been made 
under Section 11 (2J of the Act 

Section 11 f2) of the Act reads? 
"Clerical or arithmetical mistakes In 
any order passed by a Certifying C^cer 
or appellate authority, or errors ariring 
therein from any accidental slip or ennis- 
dcai may, at any time, be corrected bX 


that Officer or authority or the successor 
In office of sudt officer or authority* 
the case may be.” 

TUs sub-section therefore, protddes for 
two clauses of rectification: fl) it provides 
ior rectification or correction of derical 
or arithmetical mistakes in the order pass- 
ed by a Certifying Officer or the appel- 
late authority. f2) It also provides for 
correction of errors arising in such order 
from any accidental slip or oznissioo. 
Such correction may be made not only by 
that officer or authority, but It may be 
made by the successor In office of sudi 
officer or authoriW* the case may ba 

8. In order to ascertain whether the 
application made by the Petitioner before 
the first respondent was an application 
under the aforesaid provision, we have to 
refer to Section 6 of the Act and to the 
contents of the order passed in the appeal 
by the first respondent Section 6 of the 
Act provides for appeals and for Issiting 
of modified standing orders if required by 
the orders passed in app^ That section 
provides: 

"Appeals” 

fl) Any person aggrieved by the order 
of the Certifying Officer under Sttb-seo* 
tIoD (2) of Section 5 may, within thirty 
days fmnx the date on which copies are 
sent under sub-se^on (3) of that sectloOf 
appeal to the appellate authority, and the 
appellate authority whose dedtion shall 
be final, shall by order in writing confirm 
the standing orders either In the fonn 
certified by the Certifying Officer or aftrt 
amending the aald standing orders by 
making such modifications thereof or 
additions thereto as It thinks necessary to 
render the standing orders certifiable 
Under this Act. 

(2) The appellate authority shall, with- 
in seven davs of Its order under sub-sec- 
tion (U send copies thereof to the certify* 
Ing officer to the employer and to tbs 
tiade tmion. oc othar pTesenhed cepresen- 
tatlves of the workmen, accompanied, un- 
less It has confirm^ yrithout amendment 
the standing orders as certified by 
Certifying Officer by copies of the stag- 
ing orders as certified by it and authenti- 
cated in the prescribed manner.” 

In the appeal preferred under sub-sec- 
tion (1), the appellate authority can either 
confirm the standing orders, in respect pf 
which the appeal is filed in the form In 
which that has been certified by the Certi- 
fying Officer or direct such amendment 
as It thinks fit to be made therein. Sub- 
section (2) is akirt to a provisioa requiring 
the drawing up of a decree In pursuance 
of the order passed by a Civil Court. What 
it requires the appellate authority Is to 
send copies to the authorities mentioned 
therein after effecting amendments or 
modifications la terms of Its order witto 
seven days from the date of the order. In 
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other words, the obligation to draw up the 
standing orders in conformity with the 
orders passed in appeal is placed before 
the appellate authority and that obliga- 
tion has to be discharged within the 
period of seven days from the date of the 
order passed rmder sub-section (1). 

9. The petitioner has filed a copy of 
the order passed by the appellate autho- 
rity ifirst respondent) on January 19. 1961- 
The first point for decision as stated in 
the order was as regards liberty to the 
worlonen to come late. The appellate 
authority recorded its conclusion as 
follows on that point: — 

"I would, therefore, accept the draft 
proposed and made by the management 
and set aside the order passed by the 
Certifying OfBcer in this connection. 
Similar is the situation in Hindustan 
Machine Tools Ltd., Bangalore where late 
attendance in a week for ten minutes is 
excused and is treated as a grace. I, 
therefore, accept the draft standing order 
proposed by the management in regard to 
late coming in toto.” 

It appears from the material placed before 
us that the first respondent concluded that 
ten minutes should be considered as the 
total period for coming late during the 
entire week. ‘While the workmen requir- 
ed that has to be raised to thirty minutes, 
the first respondent came to the conclu- 
sion that ten minutes a week was reason- 
able and it therefore, accepted the draft 
standing orders proposed by the manage- 
ment '^n toto”, 

10. Having come to this conclusion, the 
appellate authority sent the _ following 
standing order as modified fay it. 

"Employee will fae allowed ten minutes 
grace time for every working day subject 
to a maximum of 30 minutes grace time 
per week. If an employee is habitually 
late, he will be treated^ habitual late 
comer, and will be dealt with as per S. O, 
No. 21.” 

It would be evident from the records of 
the appellate authority that while certi- 
fying the standing order as modified by 
it. the appellate authority certified that 
very standing order which it had reiected. 
We have no doubt that such certification 
bv the appellate authority .was an ac- 
cidental slip inasmuch as we have to pre- 
sume that what is certified is consistent 
with .the order recorded by that authority 
in appeal. 

11., As regards Standing Order No. 13 
which related to leave of all matters con- 
nected thereto, the appellate authority 
came to the conclusion that the leave 
rules of the Hindustan Aeronautics Ltd., 
Bangalore Division. Bangalore, should be 
adopted and that there would be four 
categories of leave. It woidd be found 
from paragraph 9 of the order that there 
was dispute as regards the contents of 


the st andin g order relating to leave rules. 
The leave rules of the Kirloskar Electric 
.Company, and of the Hindustan Aeronau- 
tics Ltd., Bangalore seem to have been 
produced before the appellate authority, 

_ During the course of the order the Pre* 
siding Officer stated: — 

"In the absence of any specific and 
definite proposals in regard to rules and 
the kind of leave facilities and the number 
of days of various kinds of leave which 
the Certifying Officer has failed to lay 
down, it would be very necessary to define 
the various kinds of leave facdlities which 
the worlonen are entitled to in tbis behalf, 
I set aside the order of the Certifying Of- 
ficer which is very vague and besides in- 
definite in the matter of leave provi- 
sions." 

Thereafter the Presiding Officer proceed- 
ed to consider the question of long leave 
as adumbrated by parties before it. That 
plea was rejected with the observation; 

"It is needless to say that by resorting 
to this kind of long leave, the workmen 
can successively paralyse the industry and 
also the_ production wbich would certainly 
be not in the national interest." 

Then there is a discussion of the proposals 
made by the parties as regards leave and 
the first respondent came to the condu- 
sion that the provisions made by the peti- 
tioner. were: 

"A little conservative when compared to 
neighbouring industries.” 

Then follows the condurion to this 
effect; 

"I, therefore, propose to adopt the leave 
ndes, of I&dustan Aeronautics Ltd,, 
Bangalore Division, Bangalore according 
to wliich, there will be four categories of 
leave” 

While certifying, the Presiding Officer 
mentioned only the four categories of 
leave, viz. casual leave, sick leave, earned 
leave and maternity leave without sped- 
fying the procedure the workmen shoidd 
follow in applying for leave and specify- 
ing the authority who should grant the 
same. 

It would be evident from item No. 5 In 
the First Schedule in the Act which men- 
tions the matters to be provided in the 
standing orders certified under the Act 
and that such standing orders should con- 
tain details regarding "conditions of, pro- 
cedure in applying for, and the authority 
which may grant leave and holidays.” 
While certifying under sub-section f2) of 
S. 6. the Presiding Olncer seems to ha'v'e 
overlooked the fact that it had proposed 
that the petitioner should "adopt the leave 
rules of the Hindustan Aeronautics Ltd,. 
Bangalore Division, Bangalore”. He 
should have therefore, acted in conformity 
with the decision taken by him and the 
order recorded by him, that is. he should 
have certified the leave rules of the 
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Eindustaa Aeronautics Ltd^ Bangalore 
Division, Bangalore. The order suffers 
from material omissions (n the matter as 
already stated. 

12. The aforesaid discusdon will make 
clear that in complying vdth the re- 
quirements of sub-section (2) of S, 6 whlc^ 
casts an obligation on the Presiding Of- 
ficer (the first respondent), the latter over- 
looked the contents of Its own order and 
cOTnmitted errors which are attributable 
either to accidental slip or omlsdon. In 
that view the petition filed by the present 
petitiotter before the Predding Officer 
under Section 11 (2) of the Act was 
wholly competent and the Presiding Of- 
ficer would have been perfectly within the 
scope of his powers under that sub-sec- 
tion if he had granted the petitioner. As 
already observed, he has nfisconceived the 
scope of the petition filed before him by 
the present petitioner and has rejected It 
xn grounds which are not germane to Sec- 
tion 11 (2) of the Act 

13. In the result, we allow this writ 
petition, quash the order of digmitLttal 
passed by the first respondent on Novem- 
ber 20, 1067 and dirert the first respon- 
dent to consider the petition filed by the 

E resent petitioner under Section 11 (Z) of 
te Act and dispose of the same in ac- 
cordance with law and In the light of 
what has been stated above. No costs. 

Petition allowed. 
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A. R. SOMNATH IYER, J. 

Byrappa (deed.) by L. Rs. Smt, Muni 
Sanieevamma and others. Appellants v. S. 
Man! and others. Respondents. 

Regular Second Appeal No. 483 of 
1964, D/- 29-7-1969, against judgment 
of Dist J.. Bangalore, DA-14-2-1964, 

(A) Civil Procedure Code (1908), O. 2t, 
R. 57 — The expression ''where any pro- 
perty has heen attached in execution of s 
decree” — - Interpretation of — Attachment 
before judgment — Decomea attachment 
in an execution — - Execution application 
~ Dismissal for decree-holder’s default 
— Attachment before judgment ceases to 
subsist — (Civil Procedure Code (1908). 
Order 38, Rule 11). 

The words "where property has 

been attached in execution of a decree" In 
the rule should not be Interpreted too 
literally. They have to he understood as 
referring to an attachment In enforcement 
of whhix the decree could be executed 
and in the case of an attachment before 
judgment it Is that attachment which as- 
sumes the character of an attachment in 
execution of a decree and so become 
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r. S. Mfluf (Somnath Iyer X) A.'LB« 
capable of enforcement Jii an gxecutibn 
procee^g. 

The rule thus governs not only an 
attachment made In execution proceedings 
but also an attachment before judgment. 
Blether, therefore. It is an attachment 
before judgment which becomes an attach- 
ment in execution or whether It Is an 
attadiment made In execution proceeding 
that attachment ceases to subtist imder 
the rule when an execution application 
Is dismissed for decree-holder’s default. 

(Paras 9. 10. 11) 

(B) Ci^ Procedure Code (1908),^ Sec- 
tion 64 An aliecafion of an attached 
property is void only against all claims 
enforceable under the attachment and not 
against other claims. (Para 13) 

A. T. Vijayaranganj. for Appellants: 
M. 1* V enkatq tiai Ti-^mhaia'h, for Respon- 
dents. 

JUDGMENT:— On March 39, 1959 
defendant 4 Anjanappa sold the suit pro- 
perties to a certain Byrappa for a sum of 
Rs. 5.000. It is on the basis of this sale 
deed that Byrappa who Is now dead 
brought a 6\fit for declaration that he was 
the owner of the property and for an 
Injunction restinlning the defendants 
from disturbing his possession. It was 
pot disputed in the pleadings that^ as 
stated by the plaintiff In his malnt de fen - 
dant 4. the vendor, cemtinued to be « 
possession of the suit property as (he 
tenant of the plaintiff and the piaistiS 
had presented an application for eviction 
under the provisions of the Mysore Rent 
Control Act on the ground that defendant 
4 had become a defaulter in the payment 
of rent So the undisuuted feet was that 
the plaintiff was in possession of the 
perty through his tenant defendant 4, 
when the euit was Instituted, and if he 
establishes title to the suit property ha 
could get the Injunction along with the 
declaration sought by him. If the Injun^ 
tlon sought is granted. It would have the 
effect of prohibiting disturbance of the 
plaintiff’s possession through a disturbance 
of the tenant’s possesdon. 

2. While there was thus no controvei^ 
with respect to the question whether the 
plaintiff was in possession of the proper^ 
as he Indeed was through his tenant, there 
was a serious dispute with respect to tb® 
title asserted by him. The repudiation of 
the plaintiff’s title was defendants 1 
to 3 on the strength of the execution pur- 
chase made in the execution proceedings 
to which I shall presently refer. Defen- 
dant 1 who had lent some money to do* 
fendant 4 brought a suit for Its recove^ 
in the Subordinate Judge’s Court. Ci^ 
Station. Bangalore, In O. S. 17 of 1957 and 
In that suit there was an attachment ^ 
fore Judgment of the properties whicn 
formed the subject-matter of the pres^ 
etfit and which were purchased by 
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Byrappa. That attadiment "was made on 
April 6, 1957. There was a decree in that 
suit, and in the execution proceedings the 
suit properties were brought to sale and 
were purchased by defendant 2, a stranger 
auction purchaser, on September 4, 1961. 
But this sale is not yet confirmed since 
before any such confirmation could be 
made, Byrappa instituted the present suit 
and obt^ed an iniunction restraining 
defendant 1 from continuing ^e execution 
of his decree and defendant 2 from pro- 
ceeding with the proceedings for confirma- 
tion of the sale and restraining further 
proceedings with respect to that matter. 

3. Defendants 1 and 2 contended that 
since there was an attachment before 
Judgment when Byrappa purchased the 
property from defendant 4, that sale is 
void against all claims enforceable tmder 
the attachment obtained before judgment 
by defendant 1. Defendant 3 was another 
person who had a decree against defen- 
dant 4 and that decree he obtained in 
P. S. 21 of 1958 in the Court of the 
Munsiff, Civil Station, Bangalore, and he 
also obtained an attachment before Judg- 
ment before defendant 4 executed the sale 
deed in favour of Byrappa. But it is not 
necessary to refer to the resistance to 
Byrappa’s suit on the basis of that attach- 
ment before judgment since defendant 3 
stated before the Court of first instance 
that his decree has been otherwise satis- 
fied. 

4. But the contention urged on behalf 
of Byrappa was that the attachment be- 
fore judgment which was obtained by 
defendmt 1 in his suit was no longer sub- 
sisting when defendant 4 executed the 
sale deed in his favour. So the question 
which had to be decided by the Courts 
below was whether that attachment was 
subsisting on that date or had perished. 

5. The ground on which it was main- 
tained that the attachment was no longer 
continuing on the date of Byrappa’s sale 
deed was that on two occasions when 
defendant 1 presented an execution ap- 
plication for the execution of the deCTee 
obtained by him, his execution applica- 
tion was dismissed for default when he 
was absent and he had taken no steps to 
■proceed with the execution. That the ex- 
ecution applications were so dismissed 
was not diluted by defendants 1 and 2. 
lixhibit P-1 shows that on October^ 9, 
1957 defendant 1 presented his execution 
application in which the prayer was for 
the sale of the attached properties. On 
June 18, 1958 that execution application 
was dismissed when the decree-holder 
and his counsel were both absenti It Is 
in evidence that the next - execution ap- 
plication was dismissed on December 10, 
1958. It was so dismissed for the reason 
that the sale fee and the verified state- 
ment were not produced by the decree- 
holder. 


6. The Subordinate Judge vras of the 
view that when the two execution ap- 
plications were dismissed in that way, the 
attachment obtained by defendant 1 no 
longer continued to subsist and that the 
sale in favour of Byrappa was not afiected 
by the attachment which disappeared in 
that way. But the District Judge was of 
a contrary view and thought that since 
the attachment obtained by defendant 1 
was an attachment before judgment, the 
dismissal of the execution applications 
did not result in the disappearance of the 
attachment. 

7. The question whether the Subor- 
dinate Judge is right or whether the view 
taken by the District Judge is correct, 
depends upon the interpretation to be 
placed on Rule 57 of Order 21 of the Code 
of Civil Procediu-e, Tyhich, when the ex- 
ecution applications presented by defen- 
dant 1 were dismissed, read; 

"Where any property has been attach- 
ed in execution of a decree but by reason 
of the decree-holder’s default the Court 
is unable to proceed further with the ai>- 
plication for execution, it shall either dis- 
miss the application or for any sufficient 
reason adjourn the proceedings to a 
future date. Upon the dismissal of such 
application the attachment shall cease.” 

The words "and unless specifically 
ordered” were added in the year 1959 to 
this rule and did not exist when there was 
a dismissal of the execution application. 

8. The words "where any property has 
been attached in execution of a decree” 
have been tmderstood difierentiy by dif- 
ferent Courts, some Comrts taMng the view 
that those words speak of an attachment 
made in execution proceedings, while the 
others take the contrary view that they also 
refer to an attachment before judgment 
which becomes an attachment in execu- 
tion when a decree is made in the suit in 
v/hich the attachment before judgment 
was made. The High Courts of Bombay, 
ISTagpin: and Andhm Pradesh take the 
fonner view, while the High Courts of 
Bombay, Calcutta, Kerala and of the 
former State of Mysore take the second 
although Bombay and Kerala High Courts 
had taken a different view on an earlier 
occasion but changed it subsequently. 

9. It appears to me that it is proper 
and reasonable to say that Rule 57 of 
Order 21 which causes the disappearance 
of an attachment when an execution ap- 
plication is dismissed for the default of 
tile decree-holder governs not only an 
attachment made in an execution proceed- 
ing but also an attachment before judg- 
ment which becomes an attachment in ex- 
ecution when a decree is made in the suit 
in which the attachment before judgment 
is made. That that is the proper way of 
understanding Rule 57 of Order 21 is 
clear from the Rule 11 of Order 38 of the 
Code of Civil Procedure which says that 
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when the ptattitiff obtains an attachment 
brfore judgment In his suit and there Is 
a decree to his favour. It shall not be 
necessary for him to apply for an attad»« 
ment of that property agwn In order to 
enable to execute the decree ag^nst 
it Ihe dear meaning of this provisian 
is that an attachment bdore judgment be- 
comes an attadunent In execution when 
a decree is made In the suit So the 
words ’‘where a property has been attach- 
ed in execution of a decree” occurring In 
Rule 57 of Order 21 have to be under- 
stood as referring to an attachment In en- 
forcement of wMch the decree could be 
executed, and in the case of an attach- 
ment before judgment It Is that attach- 
ment which assumes the character of an 
attachment in execution of a decree and 
so becomes capable of enforcement In an 
execution proceeding. 

10. There can be very small reason for 
thinVing that an attachment before judg- 
ment does not cease to subrist when an 
execution application Is dismissed for 
decree-holderis default although an attach- 
ment which is made in an execution pro- 
ceeding so ceases to subsist on sudi 
default There can be no rational distinc- 
tion between an attachment before judg- 
ment which becomes an attachment fn 
execution and an attachment made in an 
execution proceeding for the purpose of 
the application of Rule 57 of Oraer 21. 
and I should not be fustlfled In under- 
standing the words "where any pro pe r ty 
has been attached In execution of a 
decree" with which Rule 57 of Order 21 
opens too ‘Uterally. It covdd fiot have 
been the Intention of that rule that an 
attachment made in an execution proceed- 
ing alone should fall to the ground when 
the decree-holder commits a default, but 
that notwithstanding such d^ult an 
antecedent attachment before judgment 
should continue to subrist. 

11. I am therefore, of the opinion that 
whether it is an attachment before judg- 
ment which becomes an attachment In ex- 
ecution or whether it is an attachment 
made in the execution proceedings, that 
attachment ceases to suWst when an ex- 
ecution application is dismissed for the 
decree-holder’s default. That, 1 ftrinV , is 
how I should understand Buie 57, of 
Order 21 of the Code of Civil Proc^ute. 

12. The Subordinate Judge was. in my 
opinion, therefore, right in iving Byraopa 
the decree which he wanted, and the Dis- 
trict Judge could not have disturbed It on 
the erroneous view t^en by him that the 
attachment was still subristing when the 
sale deed was executed la favonr of 
Byrappa. 

13. Mr. Vijayarangam appearing for 
the legal representatives of Byrappa who 
have now been brought on record In this 

■ appeal, makes a complaint that the Dis- 


trict Judge made an observation prejudi-. 
dal to the interests of the appellants In 
para 5 of his judgment. That observa- 
tion Is to the efiect that the plaintiff 
Byrappa did not or could not get any 
right, title and interest to the suit pro- 
perties by virtue of the sale deed In Us 
favour. Mr. 'Vilavarangam is right In 
maVinff the criticism that this observation 
overlooks the clear provirions of Sec. 64 
of the Code of Civil Procedure which pro- 
vides DO more than that an alienation of 
an attached property Is not wholly void 
but is void only against all flafTTx enforce- 
able under the attadimenl So, the Dis- 
trict Judge had to focus his attention on 
the limited Question whether the sale to 
Byrappa was void against the attachment 
obtained by defend^t 1. and he could 
not have reached the condurion that it 
was void for all purposes as he appears to 
have done. That observation, in my 
opinion, is not correct, and ance In con- 
seauence of the view I take on the Inter- 
pretation to be placed on Rule 57 of 
Order 21 of the Code of Civil Procedure 
the District Judge’s judgment and decree 
have to be set aside, the observation 
made by him to which Mr. VIJayarangM 
takes exception also f alit to the ground. 

34. So I set aside the decree of ^ 
District Judge and re^re of the 
Subordinate Judge with costs In this 
Court and In. the lower app^te Court 
Appeal allowed. 


Am 1070 MYSORE 15* (V 57 C S6) 
A. NARAYANA PAI. J. 

M. Siddalingappa, Petitioner v. T. Kata- 
raj. Respondent. y' 

Civil Revision. ^Petition No. 1196 of 
1967, D/- 22-7-I969, against order of 
Judge, Small .Cause, Bangalore D/- 3-7- 
1967. X 

Contract Aet 0872), Ss. 23, 151 ■— 
Daoodcrcr's liability — Clause on reedpt 
stipulating that laundercr shall incur 
liability in respect of any damage — Vali- 
dity — - No question of pnbiic policy is 
volvcd but minimum duty of care imposed 
tipon nil bailees under S. 151 cannot bO 
avoided by inserting such a clause ^ 
Breach of that duty clothes party aifeefed 
with right to recover damages corame^ 
flfurate with consequences. (Para 2) 

Balarathnam, for V. S. Mohanrangam, 
for Petitioner; N. Keshava Murthy. 
Respondent. 

ORDER:— The petitioner who Is a Div 
Cleaner was sued by the respondent for 
damages in respect of damage caused to 
two rilk sarees entrusted for dry cleanly 
The sidt has been decreed try the Court 
of Small Causes. Ba ngalo re. 
JM/AN/E966/69/RSKA7; 
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^ 2. The only point of law raised Is that 

the lower Court was wrong in not giving 
efiect to the following dause of lie con- 
tract printed on the back of the receipt 
given by the petitioner on the ground that 
it is opposed to public policy; 

''AH artides for deaning and dyeing 
are accepted on conditions that the com- 
pany shall incur no liability in respect of 
any damage which may occur and for 
delay or in the event of loss for which 
the company may accept the liability 
which shall in no case exceed eight times 
the deaning charges.” 

The question whether any public policy 
is involved or not does not in my opinion, 
arise. The petitioner is, undoubt^y, a 
bailee in respect of the sarees given to 
him and there is a Tnimmum duty of care 
Imposed upon all bailees under Sea 151 
of the Contract Act which they cannot 
contract themsdves out oL It is not sub- 
ject to any contract to the contrary be- 
tween the parties. Under that section, in 
an cases of bailment, the bailee is bound 
to take as much care of the goods bailed 
to him as a man of ordinary prudence 
would in similar circumstances take of his 
own goods of the same bul^ quality and 
value as the goods bailed. Once that 
minimum duty is imposed upon the bailee 
by the law, a breach of that duty un- 
doubtedly dothes the party aflected with 
the right to recover damages commen- 
surate with the consequences. 

3. The revision petition, therefore, has 
to be and is hereby dismissed. 

Petition dismissed. 


AIR 1970 MYSORE 155 (V 57 C 37) 

A NARAYANA PAI, J. 

Amalgamated Electridty Co. Ltd. Peti- 
tioner v, Kutubuddin Rajesaheb Chancha 
and others. Respondents. 

avti Revn. Petn. No. 1082 of 1967. D/- 
26-9-1969, against order of Munsi^ 
Belgarun, D/- 17-6^1967. 

Civil P. C. (1903), O. 23, R. 1 — With- 
drawal of suit — Eight of withdrawal and 
right of withdrawal with liberty to 
fresh suit — Distinction — Application 
under suh-rulc (2) — Conversion of into 
an application imdcr snh-rale (1) — Not 
pcrmissihlc. 

The absolute right of TOthdrawal and 
withdrav/al with liberty to file a fresh suit 
on the same cause of action are treated as 
two distinct and different matters by R. 1 
of O. 23. The first one, while preserving 
liberty to a plaintiff to withdraw his suit, 
visits him with certain consequences set 
out in sub-rule (3). It is only if a plain- 
tiff wishes to escape those consequences 


Kutubuddin (Prs. 2-S)-[Pr. 1] Mys. 155 

that he is required to comply with the 
terms of sub-rule (2). The said nile 
vests a power in the Court to decide whe- 
- ther, in the circiunstances stated, the 
plaintiff should be relieved of adverse 
consequences following upon a formal 
defeat or upon circumstances arising out 
of proceedings, and permitted to file a 
fresh suit. 'VWiereas a choice made by the 
plaintiff under sub-rule (1) may be 
immune from any obstruction being placed 
in its exercise either by the opposing party 
or by the Coint itself, an attempt to 
withdraw the suit with liberty to approadi 
the Court again is expressly made sub- 
ject to the Court being satisfied as to the 
particulars set out in sub-rule (2). On 
principle therefore, an application by a 
plaintiff under sub-rule (2) cannot be 
treated on a par with an application by 
him to exercise the absolute liberty given 
to him under sub-nffe (1); it is actually 
a prayer for a concession from the Court 
after satisfying the Court regarding tte 
existence of circumstances justifying the 
grant of such concession. If so, it is, like 
any other application, a prayer which is 
capable of being withdrawn before it is 
granted or refused. (Para 12) 

If an application rmder sub-rule (2) is 
heard on merits and at the conclusion the 
Court is not satisfied that circumstances 
exist justifying the grant of permission to 
withdraw with liberty to file a fresh suit, 
the Court could proceed to dismiss the 
application, in which case the suit re- 
mains on file. If such is the consequence 
of an actual adverse order made by the 
Court on an application, the plaintiff can- 
not be placed in a worse situation by 
stating that the application must be re- 
garded as one under sub-rule (1) and 
therefore, incapable of being withdrawn, 
or as having the immediate result of 
withdrawing the suit. It will be seen that 
in such an event, the plaintiff not only 
loses the right of filing a fresh suit but 
also loses even the possibility of getting 
such relief as he may be in a po.sition to 
get in the existing suit. AIR 1968 SC 111, 
Dist (Para 13) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 111 {V 55) = 

Civil Appeal No. 897 of 1964, Hulas 

Rai Baijnath v. K. B. Das and 

Co. 10 

H. B. Datar. for Petitioner; W. K, Joshi, 
for Respondent No. 1. 

ORDER: — The 213 respondents in this 
Revision Petition filed a regular Original 
Suit No. 218 of 1964 before the Munsiff 
at Belgaum against the petitioner. Amal- 
gamated Electricity Company Limited, 
daiming certain reliefs regarding rates 
for electridty supplied by the Petitioner- 
Defendant. Sometime thereafter, more 
than 100 persons as plaintiffs filed another 
suit No. 263 of 1964 before the same Court 


L!,i/BN/G60/G9/CWhI/E 
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against the same defendant claiming elml- 
lar teieis. The second mentions stdt 
start^ as a representative suit under 
Order 1. Rule 8 of the Code of Civil Pit>* 
cedure, I am told that by some subsequent 
consent order, the suit has been confined 
to the named plain tiffs therein. 

2. On 17-4-1967, the plaintiffs In the 
earlier suit fRespoadents in this petition) 
filed an application praying that: 

"the plaintiffij may be given liberty to 
withdraw the suit with permission to file 
another suit with liberty to plaintiffs to 
Include themselves as plaintiffs In O.S. 
263 of 1964.” 

In the affidavit in support of It, It is stat- 
ed that after the suit of the respondent^ 
another suit has been filed as a represen- 
tative suit, that question In both the suits 
are same, that any decree In the repre- 
sentative Slut will also bind the whole 
body of the consumers of electricity and 
that in those drcumstances the p taintiffa 
propose to withdraw the suit "'ndth per- 
mission to file a fresh suit for tte eame 
relief on the same cause of actioa to get 
the benefit of the decree passed In R.O.S. 
No. 263 of 1964." 

3. The defendant filed a statement 
claiming that the plaintiffs should be 
directed to pay costs at the higher rate 
for the reasons set out In the statement 
and that certain deporits made pursuant 
to Interim orders may be given back to 
him to the extent they rdate to the suit 
sought to be withdrawn and that fiuther 
deposits may also be likewise paid. 

4. Thereupon the pldntiffs filed eno- 
ther statement to the effect that the appli- 
cation for withdrawal of the suit Is not 
pressed. 

5. Accordingly, the llunsifl has db« 
missed the application for withdrawal. 

6. In this Revision Petition by the 
defendant, the main contentions are: 

(1) that the order of distxdssal amount- 
ing, waof. 'if. ^nvTahxl/vz. *& 

the original application to withdraw the 
suit was passed without hearing the 
defendant’s counsel; 

( 2 ) that liberties sought to be reserved 
are not of the type pennisrible under 
sub-rule (2) of Rule (I) of Order XXUI 
of the Code of Civil Procedure which 
should therefore be treated as deleted or 
stand deleted as totally Ineffective and 
that therefore all that remained of the 
application was the permisdon to with- 
draw, and 

(3) that in such an event, the applica- 
tion must be regarded as an application 
made under sub-rule fl) of Rule 1 of 
Order XXm and that there is no question 
of the plaintiffs being permitted to with- 
draw such an applicatioiL 

7. As I have heard toe counsel on 
merita, the first grievance no longer 
erists. 


8. Briefly, the argument Is that a plaln- 
flS who h^ a right to file a suit has also 
a right to withdraw the suit and that 
such a ri^t is recognised by sub-rule (U 
of Ride 1 of Order XXm and subject to 
bis taking consequences as set out in sub- 
rule (3) toereot there is nothing to pre- 
vent the plaintiff from withdrawing the 
suit, and that therefore the moroent ha 
files an application to withdraw the suit, 
it must be regard^ as having become bn- 
mediatriy effective because no judidal 
order by the Court Is required to be pass- 
ed thereon. The neri step in toe ar^ 
ment Is that if an application purporting 
to be under sub-rule (2) of Rule 1 of 
Order XXin Is made reserving liberty or 
setting out conditions for withdrawal 
which are not within the scope of the 
said rule, toe offending portions of the 
application should be regarded as so In- 
effective as to convert the application In- 
to one under sub-rule (1) itself with the 
same result as stated above. 

9. It Is pointed out that the Ube^ 
sought to be reserved In the application 
under consideration viz.* that of getting 
themselves impleaded as plaintiffs In 
ther suit, is not a sort of liberty whim 
can be ordinarily asked for or grantw 
eub-rule (2) of Rule 1 of Order XXHL It 
is also pointed out that permisdon to me 
a fresh suit so as to get the benefit of the 
decree in the representative suit Is w un- 
necessary prayer and thoroughly Inan" 
dstent ^th the Imme^tely preceding 
statement that the decree in the represen- 
tative suit will be binding on all persons 
represented by the plaintiffs therein. ^ 
both these grounds are so obviously b^ 
yond toe scope of sub-rule (2) of Rule * 
of Order XXm, It Is urged that they are 
for the reasons stated to be regarded as 
ineffective. 

10. Rriiance Is also placed on the ol^ 
eervations of the Supreme Court in Gvu 
Appeal Ho. 897 of 1964 (reported In AH* 

^ VAV Sfdcft Raii tfeih- V. 
K. B. Dass and Co. That was an aefflun* 
Bult In which an application was filed ex- 
pressly u nder sub-rule (1) of Rule 1 £* 
Order XXul without reserving w 
Uberty for filing a fresh suit or taking 
any other steps. The defendant ther^ 
had objected to permtorion being granteo 
to toe plaintiff to withdraw toe suit ca 
the ground that the suit being one Sot 
account, there Is always the po^bility w 
the result of account turning So be ^ 
favour of the defendant Upon 
however, no preliminary decree bad been 
passed and there was no such aveiment 
in the written statement as to amount 
to a set off or a counter-<Jaim. In these 
circumstances, the Supreme Court obse^- 
ed that there is no provision In the C®®* 
of Civil Procedure which requires tlw 
Court to refuse permission to witodraw 
the siat and compel the plaintiff to ptt>- 
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-jceed yatii it They qualified their state- 
anent by observing that it Is of course 


;possibIe that different considerations may 
arise where by reason of a claim of set 
off or otherwise the defendant might have 
acquired some vested right in the conti- 
nuation of the suit 

11. On the question whether an appli- 
cation purporting to be one made under 
sub-rule (2) should be regarded for all 
legal purposes as one made under sub- 
rule (1) if the liberty reserved or the 
statement of reasons set out in the appli- 
cation is not within the scope of sub- 
rule (2). there is no direct authority In 
the said decision of the Supreme Court. 
The learned counsel has also frankly 
stated that there is no direct authority 
for the proposition but insisted that upon 
principle, that should be the legal effect. 

• 12. It appears to me that principles are 
to be derived or gathered from the fact 
that the absolute right of withdrawal and 
withdrawal with liberty to file a fresh 
suit on the same cause of action are treat- 
ed as two distinct and different matters by 
Eule 1 of Order XXIIL The first one, 
while preserving liberty to a plaintiff to 
withdraw his suit, visits him vnth cer- 
tain consequences set out in sub-rule (3). 
It is only if a plaintiff wishes to escape 
those consequences that he is required to 
comply with the terms of sub-rule (2). 
The said rule vests a power in the Court 
to decide whether, in tlie drcumstances 
stated, the plaintiff should be relieved of 
adverse consequences following upon a 
formal defect or upon drcumstances aris- 
ing out of proceedings, and pennitted to 
file a fresh suit Whereas a choice made 
by the plaintiff imder sub-rule (1) rnay 
be immune from any obrtruction being 
placed in its exercise either by the op- 
posing party or by the Court itselt an 
attempt to withdraw the suit with liberty 
to approach the Court again is expressly 
made subject to the Court being satisfied 
as to the particular set out in sub-rule (2). 
On prindple therefore, an application by 
a plaintiff imder sub-rule (2) cannot ^ 
treated on a par with an application by 
him to exerdse the absolute liberty given 
to him under sub-rule (1): It is actually 
a prayer for a concession from the Court 
after satisfying the Court regarding the 
existence of circumstances justifying me 
grant of such concession. If so, it is. like 
any other application, a prayer which is 
capable of being withdrawn before it is 
granted or refused. 

13. If an application under sub-rule {Zi 
Is heard on merits and at the condusion 
the Court is not satisfied that circum- 
stances exist justifying the grant of per- 
mission to withdraw with liberty to 
file a fresh suit, the Court pould proceed 
to dismiss the application, in which case 
the suit remains on file. If such is the 


consequence of an actual adverse order 
made by tiie Court on ^ application, I 
do not think the plaintiff can be placed 
in a worse situation by stating that the 
application must be regarded as one 
^der sub-rule (1) and therefore incapa- 
ble of being v/ithdrawn, or as having the 
mmiediate result of withdrawing the 
suit. It will be seen that in sudh an 
eyent, the plaintiff not only loses the 
right of filing a fresh suit but also loses 
even the possibility of getting such relief 
as he may be in a position to get in the 
existing smt. I do not think, an interpre- 
tation which leads to such a consequence 
should be readily accepted. 

14. There is, thus, no compelling rea- 
son why order of the Munsiff should be 
interfered with, under Sec. 115 of the 
Code of Civil Procedure. 

15. The Eevision Petition is dismissed. 
Ho costs, 

Beviaon dismissed. 


am 1970 MYSORE 157 (V 57 C 38) 
A. R. SOMNATH IYER, J. 

Saraswathamma and another, Appel- 
lants V. Bhadramma and another, Res- 
pondents. 

Second Appeal No. 508 of 1965. D/- 27- 
10-1969, from judgment and decree of 
Civil Judge. Chikmagalur, D/- 12-3-1965. 

(A) Evidence Act (1872), S. 154 — 
Fact that witness has become hostile ■ — 
Fact to be established by eliciting infor- 
mation giving indication of hostility. 

A witness cannot be treated as hostile 
merely because his evidence is favourable 
to the other side, and the fact that the 
witness has become hostile has to be esta- 
blished by eliciting information such as 
could give an indication of hostility. 

(Para 11) 

It is not posrible for Court to say v/ith- 
out giving reason that he will not believe 
a witness after permission for treating 
the witness as hostile has been refused by 
the Court imless the dvil Judge himself 
comes to the conclusion that he has turn- 
ed hostiia (Para 12) 

(B) Hindu Adoptions and Maintenance 
'Act (1956). S. 18(2)(d) — B was first and 
C was second wife of one A — B’s claim 
of separate maintenance from A trill 
accrue to her only if second marriage be- 
tween A and C was valid one, 

(Para 16) 

B. Puttaswamy. for Appellants; A. C. 
Manjappa. for Respondents. 

JIJDGRTENT: There was a certain Base- 
gowda. who lived in the District of Chllc- 
magaJur until his death which took place 
in the year 1962. He had two v.dves. the 
first of them being Bhadramma. who Is 

AN/AI'r/A275/70/SSG/B 
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plaintiff 1. throxigh whom he had a 
daughter Eraimna. who is plaintiff 2. The 
second is Saraswathamma, who is defen- 
dant 1, through whom he got a son 
Nagesha, who is defendant 2. This terond 
appeal arises out of a suit brought by 
Bhadranuna and her daughter Eramma 
for a declaration that they were exclu- 
sively entitled to all the properties of 
Basegowda and for an inlimction restrain- 
ing the defendants from disturbing their 
enjoyment and possession thereof. They 
also sought a decree lor certain ether 
reliefs to which it is not necessary to ad- 
vert. 

2. This suit was reristed by defen- 
dants 1 and 2 on the plea that each of 
them was entitled to a 4th share In the 
properties of Basegowda as his second 
wife and eon respectively. It was as- 
serted by defend^ts that the marriage 
of Basegowda with defendant 1 was 
solemnised In March 1955 before the 
Hindu Marriage Act which prohibited 
bigamy commenced to operate on May 18. 
1955. The principal ground on which the 
plaintiffs repudiated the right asserted by 
defendants was that the marriage between 
Basegowda and defendant 1 took place in 
January 1956 after the Hindu Marriage 
Act came into force and that It was there- 
fore a void marriage since It was solemnis- 
ed during the subsistence of the first mar- 
riage and during the life-time of plain- 
tiff 1 who was the first wife. 

The Munsiff reached the conclusion 
that the marriage between the Basegowda 
and defendant 1 took place in March 1955 
and Was therefore a good marriage. 
he negatived the exclusive claim asserted 
on behalf of the plaintiffs to the proper- 
ties of Basegowda and made a decree for 
partlUoa. He made a declaration that 
the ty.ro plaintiffs were each cntitl^ to a 
4th share and that each of the two defen- 
dants were sinulariy entiU^ to a 4lh 
share in the properties of Basegowda. He 
directed a partition accordingly. 

3. From this decree, the plaintiffs ap- 
pealed and the Civil Judge allowed tl. He 
was of the opinion that the marriage of 
Basegowda with defendant 1 was an in- 
valid and void marriage ance. It, accord- 
ing to his finding was solemnised In 
January 1956. So. in modification of the 
decree made by the Munsiff, he made a 
decree In favour of the plaintiffs as pray- 
ed for by them. 

4. The defendants appeal. 

5. Mr. Puttaswami contended that the 
decree made by the Civil Judge is un- 
supportabla for the reason that he 
depended in support of his decree entirely 
upon a document Exh. P-6 which was 
produced by the plaintiffs on Decemb^ 
20. 1963. after the recording of the evi- 
dence bad been completed on DecembCT 
17. 1963 and the case had been posted for 


arguments to December 20. 1063. He 
al^ maintained that the CSvU Judge over- 
looked the omission on the part of the 
plaintiffs to produce any proof In support 
of their contention that Ex, P-6 was a 
genuine document and he also made a 
severe criticism that the Civil Judge en- 
tirely missed the Importance of the ad- 
mission made by the plaintiffs’ Witness 
P.W. 2 who gave evidence that the second 
marriage of Basegowda was celebrated In 
ifarch 1955. i 

6. Although there was a plea by the 
defendants that Bhadramma was not the 
legally wedded wife of Basegowda. Mr. 
I^ttaswami appearing for the defendants 
made no attempts to sustain any such 
plea wMch was rightly negatived by the 
Courts below. So the Important ques- 
tion which has to be decided Is whether 
the finding of the Civil Judge that the 
second marriage of Basegowda was m 
January 1956, Is open to any acceptable 
criticism, and in my opinion. It Is. 

7. The Civil Judge's iudgment Is 
markable for the contradictions in which 
it abounds. Ejdx. P-6 purports to be a 
marriage invitation issued in the conterf 
of Basegowda’s second marriage and « 
states that the marriage would be «16- 
brated on January 23. I95C. It is a print- 
ed invitation and the first plaintiff, who 
examined herself as P.W. 1 gave no evi- 
dence as to the dale of the marriage when 
she was examined on December 17, 19°^ 
She did not even slate that the second 
marriage was celebrated after the Hindu 
Marriage Act came into force. She said 
nothing about the date of the marriage. 
After completion of the recording of the 
evidence on December 17, 1963, the c^e 
was posted for argumients to December 20, 
1963. and It was on that date that the 
plaintiffs made an application for pern^- 
son to prcxluce further evidence which 
was granted by the Munsiff. It was at 
that stage that the 1st plaintiff examine® 
herself further to produce Exh. P-6. 

8. Not unnatiu^v the Munsiff ^attach- 
ed no Importance to Bch. P-O which 
produced at that very late stage, and ^ 
rightly pointed out that although the first 
plaintiff stated that at least three persons 
who were present at the wedding 

still alive, none of them was called to give 
evidence, "nie Printer of Exh. P-8 was 
not called and the first plaintiff gave tw 
explanation for the omission on her part 
lo produce Exh. P-6 at the earliest stage* 

9. So. the Munsiff rightly discard^ 
Exh. P-6 and in the earlier part of his 
iudgment the Civil Judge al^ felt Inclin- 
ed to say that not much reliance couia 
be placed on it. But. In another part ol 
his Iudgment he reversed his own reasra- 
Ing and arrived at a contrary conclusjoO 
that Exh. P-6 had b^n sufficiently prov- 
ed. It is difficult to understand how be 
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found it possible to say so. The fin din p ; 
which he reached in the earlier part of 
the judgment was in my opinion a cor- 
rect conclusion and it is astonishing to 
find that he departed from that conclu- 
sion when he arrived in another part of 
his judgment where he adverted to the 
criticisms levelled against Exhibit P-6 in 
another context. 

10. So, the finding of the Civil Judge 
that Exh. P-6 was proved is clearly con- 
trary to law. 

11 . P, W. 2 who was examined by the 
plaintiffs gave evidence that the second 
marriage of Basegowda was in March 
1955 and although more than one attempt 
was made to treat this witness as a hostile 
witness, that endeavour did not succeed 
since the Munsifr was very clear in his 
mind that there were no grounds for 
thinldng that the witness has turned hos- 
tile. As I can see from the deposition of 
P.W. 2, no attempt at all was made for 
laying the foundation for the theory that 
P.W. 2 had become hostile to the case. A 
witness cannot be treated as hostile mere- 
ly because his evidence is favourable to 
the other side, and the fact that the wit- 
ness has become hostile has to be esta- 
blished by eliciting information such as 
could give an indication of hostility. But, 
no such attempt was made by the plain- 
tiffs when P.W. 2 was in the box, 

12. It appears from the discussion in 
the judgment of the Civil Judge that he 
did not correctly comprehend the evidence 
given by P.W. 2, He thought that P.W. 
2’s evidence was that the second marriage 
of Basegowda 'could’ have taken place in 
March 1955. wMle on the contrary the 
clear evidence given by P.W. 2 was that 
that marriage did take place in March 
1955. The Civil Judge stated that he 
would not believe P.W. 2, but gave no 
reason for reaching that conclusion. It 
was not possible for him to say so after 
permission for treating the witness as 
hostile had been refused by the Munsiff 
unless the Civil Judge himself came_ to 
the conclusion that he had turned hostile. 

13. The Civil Judge next placed de- 
pendence upon the evidence given by 
P.Ws. 3 and 4, but their evidence could 
not assist the conclusion reached by him. 
All that they stated was that they saw de- 
fendant 1 in their own villages in the 
year 1956. Both these ,v.ntnssses_ belong 
to places other than those to which Base- 
gowda belonged and the marriage accord- 
ing to the defence case was in the Dis- 
trict of South Kanara and the fact that 
these two witne.sses saw defendant 1 in 
their own villages in January 1956 does 
not necessarily mean that the marriage 
was also in the year 1956. 

. 14. The next infirmity in the ratiocina- 
tion adopted by the Chdl Judge was that 
he made entix^y wrong arithmetic, In 


her evidence defendant 1 stated when she 
was examined on December 17, 1963, that 
her marriage took place nine years be- 
fore she was examined and that the 
second defendant had completed seven 
years of age when she was examined. She 
added that the second defendant was 
born a year after the marriage. On the 
basis of this chronology of events, the 
Civil Judge stated that the second marri- 
age of Basegowda must have been cele- 
brated in the year 1956. 

15. It is clear that the Civil Judge got 
mixed up when he made this arithmetic. 
If the marriage was celebrated nine years 
before 1963 it means the marriage was 
in the year 1954 and if defendant 2 was 
bom seven years before she gave evi- 
dence, it should follow that he was bom 
in 1956 and if he was bom a year after 
the marriage, it means that the marriage 
was in the year 1955. It was, therefore, 
impossible for the Civil Judge on the basis 
of these dates to reach a conclusion that 
the marriage was in the year 1956 and it 
is astonishing that he found it possible to 
say so. 

16. There is also something in Exh. 
P-4 an application presented by the plain- 
tiff in the maintenance suit which she 
brought against her husband Basegowda, 
whidi supports the defendants’ allegation 
that the first defendant’s marriage was a 
good marriage. In Exh, P-4 she referred 
to defendant 1 as the second wife of 
Basegowda. and there was no impeach- 
ment of that marriage on the ground that 
it was solemnised after the Hindu Marri- 
age Act came into force. What is of fur- 
ther importance is that plaintiff 1 stated 
in that application that the right to claim 
separate maintenance from her husband 
accmed to her by reason of the second 
marriage between Basegowda and defen- 
dant 1. That right would not have accru- 
ed to her if the marriage vras a void mar- 
riage since under the provisions of Hindu 
Adoptions and Maintenance Act tliat right 
to separate maintenance would accrae 
only if the second marriage was a good 
marriage, and there was a clear recogni- 
tion of the validity of that marriage from 
the pleading v/Iiich the plaintiff incorpo- 
rates in ExL P-4. 


17. So, it is clear that the decree of 
the Civil Judge which is clearly contrary 
to law, cannot be sustained, and I allow 
this appeal, set aside that decree and re-^ 
store that of the Munsiff. 


18. In the circumstances each party 
will bear his or her own costs on all the 
three Courts. , „ , 

Appeal allowed. 
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Constitntion oi India, Art. 309, proviso. 
Art. 226 and Art 14 Roles under Art 
309, proviso, framed by Governor of 
jlysore, R. 3 — Termination of service of 
local candidates in Motor Transport De- 
partment as a result of selection made by 
State Recruitment Committee — Selec- 
tion quashed by High Court as Invalid — 
Rcgularisation of sendees of all local 
candidates continuing in service under 
B. 3 _ — Petitioner refused benefit of R. 3 
Discrimination — Direction for regula- 
risation of services of petitioner given 
under Art 226. 


The petitioner’s services as a local can- 
didate in the blotor Vehicles department 
of the State were terminated on 
1964 as a result of selection of other per* 
sons to various posts In the State by 
State Level Recruitment Committee. The 
selection made by the committee svas 
challenged by the peddoner and al^ by 
other penoQs whose services had been 
terminated by various writ peddons. The 
pedUoner, having failed to obtain an 
Interim stay of the order of ierminadon 
In 1^ writ petidon, was replaced by the 
candidate selected to his post Other per- 
sons having obtained a ^y continued in 
service and ultimately the selecUon made 
bv the Committee was quashei The 
selection made by the Committee was. 
however, validated by subsequent legWa- 
tion. By Rule 3 of the rules framed by 
the Governor under ^e proviso to Arti- 
cle 309 of the Constitution, reguhuisation 
of all local candidates who had been ap- 
pointed before 31-12-1964 and who had 
continued in service tffl the Governor’s 
rules commenced to operate was direct^ 
The petitioner who was not In service 
was refused the benefit of R. 3 and there- 
fore he filed a writ petition praying for 
regularisation of his service. 

Held (i) that the effect of quasldng the 
selection made by the selection commit- 
tee as incompetent was that no one select- 
ed by the Recruitment Committee acquir- 
ed the right to bold the post which was 
already held by another. And If none- 
theless the petitioner’s service was termi- 
nated to make his pest available to the 
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risatlon could not refuse It on the basis 
of interruption caused by its own illegal 
act 

ni) that the petitioner and other per- 
fions whose services were regularised were 
equal In every way and the accidental 
fact that there was no stay in the case of 
the petitioner did not make them unequal 
So, It would be extremely unreasonable 
to refuse the benefit of regularisation ia 
the case of the petitioner who, for no 
fault of his and for the reason that he 
was prevented from continidng In serrice . 
by an illegal selection by the State level 
recruitment committee could not be in 
service at the relevant point of time. 
Since the purpose of the rules was to 
confer a benefit on persons like the peti- 
tioner who were affected by the validat- 
ing Act subsequently made, the peti- 
tioner could not be excluded from their 
operation. fParas 12, 13, 14) 

Oil) that the subsequent validation of 
the Recruitment Committee’s selection 
could not impair a right which the Gov- 
ernor’s rules created when they commenc- 
ed to operate. (Para 15) 

H. B. Datar, for Petitioner; P. R. 
Shyamasunder, High Court Govt, Pleader, 
lor Respondents. 

SOMNATH IYER, J.t— On September 
4, 1962, the petitioner was appointed as 
a Motor Vehicles Inspector m a local 
candidate in the department of Motor 
Vehicles of the State. But from that 
post there was a displacement when, on 
May 16. 1964 the State Level Recruitment 
Committee made a selection of other pe^ 
sons to variotis posts in the State. So, 
by an order made on May 23, 1964. the 
petitioner's services were terminated. 

2. The selection made by the State 
Level Recruitment Committee was dw- 
lenged in more than one writ petition ^ 
fore this Court and on® of them was w-R 
No. 903 of 1964. That writ petition and 
the companion matters succeeded, and, by 
an order made on June 3, 1955, the selec- 
tion made by the State I,evel RecrultmeiK 
Committee was quashed on the ground 
that that body had not been properly 
constituted. 

3, But, during the pendency of tho^ 
writ petitions some persons whose servi- 
ces had also been terminated In the s^e 
way in which the petitioner’s service had 
been terminated, continued in the con- 
cerned writ petition, but In writ petition 
919 of 1964 which was the writ petition 
presented by the petitioner, he was iwt 
able to get an order of stay, and so. me 
person selected by the State Level 


person dwsen by an Incompetent group c^tment Conunlttee took charge of 


of persons, sudi termination had no vali- 
dity and tile petitioner should be deemed 
to have continued in service. Hence, the 
authority which had to make the regda- 


AH/AH/AS71/70/E:SB/M 


post from and there was discontinuance 
In the service of tiie petitioner. , 

4. But, the selection made by the State 
Level Recruitment Ctnnmittee stood 
dated by an Ordinance dated September 
24. 1965 and by subsequent l^dslatiorr. 



1970 Jogendra v. langaraS (A* Misra J.) [Pis. !16-22l Ori. 97 


giving benefit of doubt” It has been 
observed that while the former will 
amount to an acquittal on merits, the 
latter will not. For this purpose, it was 
observed that the c rimin aT court judg- 
ment can be gone through to find out the 
reasons for the acquittal, though the 
reasonings and conclusions therein cannot 
be relied upon as conclusive or decisive 
in the civil suit claiming damages for 
malicious prosecution. 

17. It is well settled that in every 
suit for malicious prosecution, file civil 
Court must hear the evidence on both 
sides and decide for itself independently 
whether or not the prosecution was with- 
out reasonable and probable cause and 
malicious. It is equally weU settled that 
the judgment of the criminal Court is 
evidence and conclusive at that to show 
the acquittal of the plaintiffs as a fact in 
issue which is one of the essential ele- 
ments to be determined in a ' suit for 
damages for malicious prosecution. No 
doubt the judgment of a criminal Court 
is admissible to show certain facts and 
circumstances, such as, the names of wit- 
nesses examined, the documents exhibit- 
ed or that the acquittal was on some 
technical grounds without going into the 
evidence or on the merits of the evidence, 
but in our opinion, the reasonings and 
conchosions in the judgment of a criminal 
Comrt cannot be gone into to determine 
whether the acquittal resulted on accoimt 
of the prosecution evidence being weak, 
insufficient or doubtful. 

Therefore, the words "acquittal on 
merits” must mean an acquittal^ after 
trial on a consideration of the evidence 
as distinguished from and in contradis- 
tinction to, acquittals which occur due to 
certain technical defects, such as, want of 
sanction etc. There seems to be rio 
authority, and in our opinion, no ade- 
quate justification to make a fvurther 
distinction between acquittals on weak- 
ness of prosecution evidence, acquittals 
by giving benefit of doubt or acquit^s 
on insufficiency of ewdence and holding 
that only some of them will amount to 
acquittals on merits arid others riot. Em- 
barking on making such a distiriction will 
necessarily mean utilisation of reasonings 
and conclusions in the criminal coxirt 
judgment by the civil court in the trial 
of the suit which is not permissible, 

18. In the circumstances of the _ pre- 

sent case, the presmnption mentioned 
above being in favour of plaintiffs, we 
now proceed to consider the second con- 
tention of app^ants that the court below 
has failed to examine the evidence in 
the light of the said presumption in 
favour of the plaintiffs. , 

19. In the F. I. E. (Ex. 4} lodged by 
defendant no, 1, the main accusations 
relating to alleged acts of the plaintiffs 

nqvn nri/7 vr G— 


which defendant no, 1 claimed to have 
seen them commit are: (1) when he was 
arranging his articles in the tea stall 
some members of the Brahmin Nijjog in- 
wuding plaintiffs formed into an nnlaw- 
M assmbly and trespassed into his tea 
st^ 'with the common object of forcibly 
ericting him_ therefrom; (2) they com- 
mitted mischief by damaging the separat- 
ing wall between the Nijjog house and 
me tea stall; (3) some of them assaulted 
defendant no. 1 and pushed him away 
when he protested; and (4) threw away 
his furniture and other articles which he 
was rearranging inside his stall 

20. The two essential points for deter- 
mination are: (1) whether there was ab- 
sence of reasonable and probable cause 
for _ making the aforesaid accusations 
against all or any of the plaintiffs and (2) 
whether it was malicious. It is not dis- 
puted that unless both these points are 
foimd in favour of the plaintiffs, the 
claim cannot be sustained. 

21. Before dealing with the evidence 
relating to the incidents on the date of 
occurrence, it is relevant to refer to the 
background of the relationship which 
existed between defendant no. 1 on the 
one hand and members of the Bralimin 
Nijjog to which plaintiffs belong. The 
imdisputed facts are that defendant no. 1 
has got Ms tea stall on a portion of plot 
no. 737 near the Kathagada Ciihak of 
Bhubaneswar Town, while the house us- 
ed as the office of the Nijjog is situate 
on plot no. 738 adjacent to the tea stall. 
The northern wall of the Nijjog house 
serves as a southern protection wall of 
defendant, no. I’s tea stall. According to 
defendant rio. 1, he bad purchased Rupee 
0/15/6 pi^ interest in plot no. 737 from the 
common Manager of the Bhingapur De- 
bottar Estate in 1956. Besides 0.001 1/2 
acre out of the same plot claimed to have 
been purchased on behalf of the Nijjog, 
plaintiffs also purported to have _ pur- 
chased interests of other Choudhuries in 
the . said plot and wanted to dispossess de- 
fendant no. 1. 

Thus, there was some dispute between 
defendant no. 1 and the Nijjog about the 
ovmersMp and possession of the land 
comprising plot no. 737. Plaintiffs also 
alleged that defendant no. 1 had request- 
ed them to lease out a portion^ of the 
vacant land from the Brahmin Nijjog for 
expansion of Ms tea stall wMch_ request 
had been turned” down. In this back- 
ground of the existing relationsMp be- 
tween the parties, the evidence regarding 
the incidents that are alleged to have 
occurred on the date of occurrence is to 
be considered. 

22. l^Tiat the expression "reasonable 
and probable cause” means has been ex- 
plained by Hawkins, J, in the decision 
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reported in (1881) 8 QB 167, (Hicks v. 

Faulkner) in the follcndng words: 

"Now I should deSne reasonable and 
probable cause to be. an honest beliet in 
the giiilt of the accused based upon a 
lull conviction, founded upon reasonable 
^unds. of the existence of a state of 
circumstances, which assuming them to 
true, woodd reasonably lead any ordi- 
narily prudent and cautious man, placed 
In the position of the accuser, to the con- 
clusion that the person charged was pro- 
bably guilty of the crime imputed". 

23. To determine whether there was 
reasonable and probable cause for defen- 
dant No. 1 to lodge the F. L R. (&. 4) 
on 31-10-58. the first point for conadera- 
tion is whether there was any occurrence 
at all on that day, and if so, the nature 
of occurrence and whether all or any of 
the pl aintiff s against whom accusations 
were levelled partidpated therein. The 
facts that the roof of the tea stall of 
defendant No. 1 during his absence on 
the night preceding 31-10-58 was burnt; 
that he came to the spot on the morning 
on receipt of the Infonnatlon. by which 
time, the lire had been put out and then 
engaged himself In arranging his arti- 
cles in his stall are not seriously disput- 
ed. Ihe subst^ce of the accusations is 
that while he was so arranging, members 
of the Brahmin Niliog Including plaintiffs 
forcibly entered into his tea stall, damag- 
ed the separating wall, committed mis- 
chief in relation to his articles and 
assaulted him when he prote-sted. Some 
ot these incidents did occur on that day 
Is amply established by evidence. 

B. VJ. 3, a police constable who was on 
Patrol duty was attracted to the spot on 
hearing the huUah. He found 20 or 30 
persons had entered the tea stall and 
defendant Na 1 complained to him. He 
also saw people engaged in damaging the 
separating walL He further mentions the 
arrival of D. W. ^ A. S. L with two 
constables who removed people from the 
tea stall as well as the Nijjog OfBce, 
seized crowbar and gainti and locked both 
the places. He has seen a hole whidb 
was Toade in the separating wall between 
the Nijjog OfBce and tea stall. There is 
hardly any reason to discredit his testi- 
monj’ as It cannot be said that he is 
interested in one or biased against Ibe 
other party. B. W, 2 has. deposed that 
on being approached by defendant Na 1, 
he came to the spot, removed the per- 
sons both iroin &e tea stall and the 
Nijjog office, locked both houses and 
seized crowbar and pickaxes. That 
D. W. 2 i arrived at the spot and took 
some steps finds support from the testi- 
mony of P. W. 11 who has stated that 
D. W. 2 and constable came. to the spot 
and locked the damaged tea stall as w^ 
as the Nijjog house. 


It has been argued that the evidence 
of B. W. 2 should be disbelieved as no 
seizure list relating to the seizure of 
crowbar and pickaxes has been prepared 
Failure to prepare a seizure list or loss 
ofth<- seizure list, if one was prepared, 
may show laches or dereliction of duty 
on the part of B. W. 2 but hardly justi- 
fies his testimony of what he clainw to 
have seen being disbelieved The Inspec- 
tor (D. W. 1) who came subsetjuentiy 
after the F. L B. was lodged foimd a 
hole in the separating wall and also found 
both the Nijjog Office and the tea stall 
locked which at his direction were open- 
ed by D. W. 2. The evidence of defen- 
dants Nos. 1 to 4 examined as D. Ws. 8 
to 9 thus finds ample corroboration from 
the unimpeachable evidence of D. Ws. 1 
to 3 which clearly establishes that on 
that day an occurrence did take place, 
during the course of which, the separat- 
ing wall between the tea stall and the 
Nijjog was partially damaged, the furni- 
ture and articles of the tea stall were 
littered and D. W. 2 had to take steps 
in locking both the places to prev^t 
the situation from further deterioratiniJ 
and getting worse. 

Therefore, the report by defendant 
Na 1 in Ex 4 that some pe«ons belong- 
ing to the Brahmin Nijjog with whom 
his relations were not cordial entew 
Ws stall taking advantage of the situation 
created by fire, damage the wall and 
tried to commit mischief in re*ipect ot 
other properties cannot be said to w 
false or made without any reasonable and 
probable cause. Though an occmTen<» 
took place during the course of wWm 
certain acts were committed as alleged by 
defendant No. 1 in Ex 4. .the furthtf 
question arises whether defendant Na 1 
had reasonable and probable cause to 
implicate all the app^antS as parti^ 
pants in the commission of the aforesaid 
sets, aad i£ some a! them <^ere hspheat- 
ed without reasonable and probable causa 
whether the same 'can be said to m 
xnalidous. Mr. Mohapatra for appellants 
contends that even if the occurrence as 
alleged Is found to have taken place, ana 
as such, report of the said occurrence 
not without reasonable and probable 
cause, the evidence does not disclose trat 
there was any reasonable and probable 
cause for implicating plaintiffs Nos. 2 to 
4. 6 and 8. 

It Is argued by him that these 
were implicated as participants in ,tne 
alleged criminal acts out of a mali QO^ 
motive simply because they 

members of the Brahmin Nijiog witn 
whom the relation of defendant No. * 
was anything but cordial. Therefore, M 
tor as these plaintiffs are concern^ to 
any view of the matter, they will W 
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entitled to damages. There appears to 
be some force in this contention. 

24. The trial Court while assessing the 
evidence has not applied its mind to 
find out whether there was reasonable 
and probable cause in levelling the accu- 
sations against all the plaintiffs, but has 
simply proceeded to decide whether there 
was reasonable and probable cause for 
lodging a report like Ex. 4. When the 
accusations by defendant No. 1 were 
made alleging that he had seen different 
plaintiffs commit the offences in his pre- 
sence. their acquittal after trial, as al- 
ready observed by us, amounts to an ac- 
quittal on merits. In such a case, the 
presumption of absence of reasonable and 
probable cause being in favour of the 
IJlaintiffs, it is for the defendant No. 1 
to prove affirmatively that he had rea- 
sonable and probable cause for making 
the accusations against different plaintiffs 
who are said to have committed the 
offences in his presence. Each of the 
plaintiffs other than plaintiffs Nos. 5 and 
7, has denied their participation in the 
occurrence. 

On a perusal of the evidence of the 
D, Ws., we find that there is hardly any 
evidence of participation in the occur- 
rence by plaintiffs Nos. 2, 3, 6 and 8. 
Defendant No. 1 examined as D. W. 6 has 
deposed that plaintiffs Nos. 11 and 12 
were instigating standing outside and 
mentioned the names of Jogi, Madhab- 
and Ghana (Plaintiffs Nos. 1, 9 and 10 
respectively! as persons engaged in 
damaging the separating wall. He has 
further stated that Bula Panda, who is 
dead and plaintiff No. 7 dragged him 
outside the tea staff. Thus, his evidence 
does not attribute any act to plaintiffs 
Nos. 2 to 4, 6 and, 8 nor does he refer to 
their presence there Defendant No. 2 
examined as .D, W. 7 and defendant No. 3 
examined as D. W. 8 also do not impli- 
cate the aforementioned five plaintiffs. 
No doubt, in cross-examination, D. W._ 6 
has stated that plaintiff No. 6 along with 
plaintiff No. 1 brought a ladder to break 
the thatch of the tea staff but there ^ 
ho corroboration of plaintiff No. 6's 
participation from any other witness. 
Further, when the roof of the tea stall 
had been burnt, the occasion for break-r 
ing the thatch could not have arisen. 

Defendant No. 4 examined as D. W. 9 
has implicated only plaintiffs Nos. 1, _ 9 
and 10 as persons engaged in damaging 
the wall. He, no doubt, mentions that 
plaintiffs Nos. 3, 4 and 8 entered the 
tea stall, but was confronted with his 
deposition in the criminal Court where he 
did not mention their names. Even 
defendants Nos. 1 to 4 whose evidence 
cannot be considered disinterested sub- 
stantially implicate only plaintiffs Nos. 1, 
9 and 10 in the alleged commission of 


acts of damaging the wall during the 
course of occurrence. D. W. 1 arrived at 
the spot much later and is not compe- 
tent to speak about the actual partici- 
pants in the occurrenca D. Ws. 2 and 
3 are disinterested persons. D. W. 2 
while saying that he saw plaintiff No. 7 
shouting that the wall should be demo- 
lished when some persons were remowng 
the furniture from the stall and others 
were engaged in digging the waff, has 
expressed his inability to remember the 
names or to identify any of the plaintiffs 
as persons engaged in the commission of 
the acts. 

D. W. 3 who arrived at the spot while 
tile occuirence was going on has ex- 
pressed his inability to name or identify 
any of the persons engaged in bre akin g 
the_ waff. He has, however, identified 
plaintiff No. 4 as one of the persons who 
was standing inside the tea staff while 
different acts were being committed, 
though he says that he did not see plain- 
tiff No. 4 doing anything. His ewdence 
shows that plaintiff No. 4 was among the 
persons who had entered the tea staff. 
Admittedly, plaintiff No. 4 is a member 
of the Brahmin Nijjog. When some 
members of the Nijjog were engaged in 
the commission of various acts and plain- 
tiff No. 4 was also found there, the im- 
pression or honest belief of defendant 
No. 1 that he was one of the miscreants 
in those circumstances caimot be said to 
be imreasonable. Therefore, though 
there is no evidence that plaintiff No. 4 
was actually engaged in the commission 
of some acts, the accusation by defendant 
No. 1 implicating him in the participa- 
tion of acts cannot be said to be without 
any reasonable and probable cause. 

So far as D. W. 5 is concerned, his 
evidence has been challenged as interest- 
ed. Even apart from it, he only names 
plaintiff No. 1 as among the persons who 
were making GolmaL Thus, taking the 
evidence adduced on the side of defen- 
dants at its best, all it purports to show 
is that defendant No. 1 had reasonable 
and probable cause for levelling accusa- 
tions against plaintiffs Nos. 1, 4, 9 and 10. 
As regards the other four plaintiffs Nos. 
2, 3, 6 and 8, neither defendants Nos. 1 
to 4 nor D. Ws. 2, 3 and 5 speak any- 
thing about their participation in the 
commission of the acts complained of 
nor their presence inside the tea staff 
when the occurrence took place. There- 
fore, when defendant No. 1 included 
these four plaintiffs in the category of 
accused alleging that he witnessed them 
participating in the commission of vari- 
ous offences and they were acquitted 
after trial on merits, and in the absence 
of any evidence before the dvil Court 
that any of them took any part in the 
commission of the alleged offences, it 
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cannot be said that there was reasonable 
and probable cause for levelling^ accj^- 
tions against them and implicating^ them 
in the role of accused. In these drcmn- 
stances, our toding Is that though there 
was reasomble and probable cause for 
making the report about the occurrence 
which took place on that day, and making 
accusations against some of the other 
plflintiffH Nos. 1, 4, 9 and 10, there 
no reas)nable and probable cause in 
making accusations against plaint i ffs 
Nos. 2, 3. 6 and 8. 

25. Coming to the question of malice, 
it is an element that can he established 
by inference from circumstances and 
cannot be proved by direct evidenc&i 
'Malice* means the presence of some im- 
proper and wrongful motive, that is to 
say, an intent to use toe legal process in 
question for some other ti^ Its legally 
appointed or appropriate purpose. As 
already stated, bad blood e:dried between 
defendant No. 1 and members of the 
Brahmin Nijjog. Plaintiffs Nos. 2, 3, 6 
and 8 are admittedly members of the 
Brahmin NlJjog. Therefore, when defen- 
dant No. 1 found that some members of 
the Brahmin Nillog were tesponrible for 
committing certain acts In relation to 
his properties, it is not unlikely that he 
availed of the opportunity of implicating 
others even though they were not pre- 
sent and did not participate in any of 
the acts. Levelling of accusations of 
commission of different offences against 
plaintiffs Nos. 2. 3. 6 and 8 is £x. 4 
about whose pa^dpation or presence In 
the various acts alleged there Is abso- 
lutely no evidence. Is in toe circum- 
stances Indicative . of improper and 
wrongful motive and the necessary in- 
ference is that it was malidous. There- 
fore, we ffnd that so far as plaintiffs Nos. 
2, 3, 6 and 8 are concerned, there was 
absence of reasonable and probable cause 
and the prosecotion was malidous. As 
such, they wffl be entitled to damages. 

2C. Regarding the quantum of damag- 
es. the assessment made by the trial 
Court is Rs. 200/- for plaint No. 2 end 
Ks. 150/- for each of the plaint!^ Nos. 3, 
6 and 8 for loss of reputation, physical 
pain and mental agony; Rs. .50/- each 
for loss of occupation, besides a ccmsoli- 
dated amount of Rs. 750/- towards legal 
expenses incurr^ In defending themsdv- 
es in the Criminal Court. We accept 
the assessment of damages made by the 
trial Court under the two head^ Le., 
loss ol reputation, physical p^ and 
mental agony and loss of occupation. 
Regarding the legal expenses incurred in 
defending themselves in the crmtinal 
■ Court, toe assessment was made at 
Rs. 75/- for defence of all the ten plaio- 
tiSs. As only foim of them are entitled 


to damages, we reduce the emount to 
Rsl 300/-. 

27. In the result, the appeal by pltoi- 
tiffs Nos. 1, 4, 7, 9. 10, 11 and 12 (appel- 
lants Nos, 1, 4, 6 and 8 to 11 respectively) 
fails and is dismissed. The appeal by 
plaintiffs Nos. 2, 3, 6 and 8 (appellants 
Nos, 2, 3, 5 and 7 respectively) succeeds 
In part Appellant No. 2 is entitled to 
a decree for Rs. 250/-; each of the appel- 
lants Nos. 3. 5 and 7 to a decree for 
Ra. 200/- and all the four jointly to a 
decree for a consolidated amount of 
Rs. 300/- towards legal expenses. As 
each of the parties has partially succeed- 
ed in this appeal, each party will bear 
his costs incurred throughout. 

28. ACHABVA, j.;— I agree. 

Order accordingly. 
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B. K. PATRA AND S. ACHARYA JJ. 

ChintamanI Das and others, Appellants 
V. The State, Respondent. 

Criminal Appeal No. 96 of 1967, D/- 
2-9-1969. from Order of S. J., Balasore. 
D/- 24-7-1967. 

(A) Evidence Act (1872), Section 33 — ■ 
Applicability — Requirements — Bisht 
and opportunity to cross-examLae 
EOectivo exercise of right not necessary 
— Opportunity is sufficient — AIB 1025 
Oudh 720, Diss. from. 

One of the requirements for applica- 
tion of Section 33 is that the adverse 
party in a proceeding should have the 
right and opportuidty to cross-examine 
It does not say that the opportumw 
should have been avaUed of or the right 
should have been' exercised. If opportu- 
nity for cross-examination was offered, 
but the, party did not avail himself of 
the right and opportunity, the deposition 
would be clearly admissible. Once the 
evidence is admlsrible what weight 
should be attached to that evidence « 
a different matter and must necessarily 
depend upon other facts and cira^- 
stancGS of the case. To say that the 
evidence of such a witness, who wm 
not cross-ezanained in spite of toe ngnt 
and opportunity being there, should not 
be accepted without due w>vroboratioi:u 
to import into Section 33 a 
which is not there. ' AIR 1952 Mad 165, 
Poll.; AIR 1925 Oudh 726, Diss. ,, 

(Para 6) 

There cannot 'be any objection to art 
on evidence of such witness slone. 
when the accused persons are betog tn^ 
on a serious ' charge 'tike 
Court should seek for some coir^”' 
tion to toe eridence ^ven by suto single 
eye-witness. (Para vj 

KM/RM/F255/69/CWM/P. 
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(B) Evidence Act (1872), Sections 17, 18 
and 30 — Charge under Section 302^149 
and Section 120-B, I. P, C. — Statement 
by accused under Section 164, Criminal 
P. C. — Accused exculpating himself but 
only admitting his presence at the place 
of occurrence — It can only be treated 
as admission of the fact of his presence 
I — Statement does not amount to confes- 
sion and what is stated by accused 
against co-accused cannot he used as evi- 
dence against other co-accused, 

(Para 7) 

(C) Evidence Act (1872), Section 5 — 
Credibility of witness. 

There is nothing unusual, having 
regard to the habits of Adibasis in their 
conduct in not disclosing the occurrence 
until questioned by the police. There is a 
natural tendency on the part of such peo- 
ple not to get mixed up in such matters. 

(Para 7) 

Cases Referred: Chronological Paras 
(1952) AIR 1952 Mad 165 (V 39) =i 
1952 Cri LJ 344, In re Bora 
Narasimhulu 6 

(1936) AIR 1936 Pat 34 (V 23) 

17 Pat LT 101, Mt. Horil Kuer v. 

Rajab Ali 6 

(1925) AIR 1925 Mad 497 (V 12) 

ILR 48 Mad 1. Maharaja of 
Kolhapur v. Sundaram Ayyar 6 

(1925) AIR 1925 Oudh 726 (V 12) rf 
26 Cri LJ 1236, Sarju Singh v. 
Emperor B 

H. Kanimgo and R. N. Mohanty, for 
Appellants; U. E. Nanda for Government 
Advocate, for Respondent. 

PATBA, J.: — The five appellants 
along with three others who have been 
acquitted were placed on trial before the 
Sessions Judge, Balasore on charges 
under Sections 302/149 and 120-B, I. P. C. 
cin the allegation that they conspired to 
murder one Ramchandra Choudhury and 
tliat in pursuance of the said conspiracy 
they on the 24th November, 1965 formed 
an unlawful assembly with the common 
object of committing the aforesaid 
mtuder and did in furtherance of the 
common object commit murder. Eight 
other persons were also charged for con- 
spiracy but they were also acquitted. 
Of the 16 accused thus placed on trial, 
the five appellants alone were foimd 
guilty on both the charges and convicted 
and sentenced to imprisonment for life 
under Section 302/149, I. P. C. No fxir- 
ther , sentence was imposed on them for 
their conviction under Section 120-B, 

L P. C. 

2. The deceased Ramchandra Chou- 
dhury was practising as m Advocate at 
Nilffiri but ^ was residing in his ancestral 
house in mouza Narayanpur which ^ at 
a distance of about 12 miles from NilgirL 
He used to come daily on his bicycle 
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from his village to attend the Court at 
Nilguri and return home in the evening, 
^e appellants are all inter-related, and 
there is evidence to show that their 
relationship with the deceased was far 
from cordial Many incidents have been 
proved to show that misunderstandings 
had existed between the deceased and 
some or all of the accused persons. Some 
of the appellants cultivated lands under 
him and it is stated that the deceased 
used to harass them in many ways. The 
last of such disputes was a proceeding 
under Section 145, Criminal P. C, initiat- 
ed by the Police at the instance of the 
deceased on 21-11-1965 against the appel- 
lant No. ^ 5 Nityananda Bagh. It is 
against this background that the occur- 
rence in this case took place, 

3. The prosecution case is that on 
24-11-65, the deceased left his house at 
about 10 A. IvL on a cycle (M. O. Xn) 
for Nilgiri. The road from his village to 
Nilgiri passes through a jungle caU^ 
Bhalukasuni jungle. When the deceased 
Ramchandra reached that point of the 
road, appellant No. 1 Chintamani, Goutam 
(A/2) and Nityananda (A/5) suddenly 
appeared on the road. Nityananda 
assatfited the deceased on his head \vith 
a bamboo lathi and Goutam pushed his 
cyde to one side of the road as a result 
of which the deceased fell down on the 
ground. Thereafter Bhikari Bhuyan 
(A/3), Sanatan Bhuyan (A/4) and three 
others, namely, Kangali Bhuyan, Banshi- 
dhar Bhuyan and Narayan Bhuyan, 
since acquitted dragged the deceased into 
the said jimgle and threw him in a Nala 
where appellant Goutam Bhuyan, 
Bhikari Bhuyan, Nityananda Bag and 
Bansidhar Bhuyan crushed the head of 
the deceased with boulders resulting 
in his instantaneous death. P. W. 13 
Narendra Nayak who shortly afterwards 
was coming from Naranpur towards Bala- 
sore found the cycle (M. O. Xn), hat’ 
(M. O. XIV) and handkerchief (hi. O. Xm) 
belonging to the deceased lying by the 
side of Naranpur — Bhalukasuni road. He 
informed about it to P. W. 7 Pratap 
Chandra Behera and Pratap accompanied 
by Kailas Chandra Panda went to the 
spot and ha’ving found the said articles 
went to Nilgiri and reported about the 
missing of the deceased at the P. S. On 
the batis of this information a Station 
Diary entry was made by the Police. 
P. W. 6 Surendranath Behera, "who is 
the brother-in-law of the deceased on 
coming to know that the cyde, hat etc, 
of the deceased were found lying on the 
road went to the spot and discovered the 
dead body inside the Nala, and lodged 
F. L R (Ext 2) at the Police Station at 
about noon that day. The police proceed- 
ed to the spot, held the inquest sent the 
dead body for post-mortem examination 
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and £eized the cyde. hat and the _hand- 
kerchiet and also three pairs oI slippMS 
(M. Os. in. rv and V) which were lyinfi 
on the road at the spot In the course 
o£ investication. the houses of some of the 
accused persons were searched and 
certain articles wWch were found to be 
blood-stained were seized. Appellant 
No. 1 Chintamaru Das was arrested on 
5-12-1965 and while in custody he made 
a statement to the Police in consequence 
of which a black shirt (M. 0* XYII) and 
a knife (M. O. XXD) were recovered 
from his housa On 7-12-65, his confes- 
sional statement was recorded by the S. 
D. it. NUgirt P. W. 12. the Medical 
Officer in charge of Nilglri hostdtal hdd 
the post-mortem examination oft the 
dead body of Bamchandra Cbowdhury at 
9.30 A. M. on 25-11-65 and found as many 
as 12 exterMl injuries on his person, of 
which injuries nos. 6 to 12 mentioned 
below were in the region of the head. 

“(6) One ante-mortem lacerated woimd 
5” X 3” breadth cranial cavity found 
over .vault of skulL The brain matter 
was found protruding out. 

(7) One lacerated ante-mortem wound 
3V' X 3” cranial cavity was found 
over left frontal region. 

(8) One ante-mortem lacerated wound 
ll.l/2”xr’ over bridge of nose. 

(9) One ante-mortem lacerated wound 
2”xl" cranial cavity was found extend- 
ing from outer angle of left eye. The 
eye-ball was seen pushed inwards into 
cranial cavity, 

(10) One ante-mortem lacerated wound 
2.1/2” x 2" oanial cavity was seen over 
outer side of left Ironto-teroporal region. 

(11) One ante-mortem wound 2,l/2‘’x 
2'*z scalp deep was found over right 
parietal temporal redon. 

(12) One ante-mortem lacerated wound 
J"xl/2 skin deep was found over left 
side of chin”. 

On dissection, he found the foUowing: 

(1) One conxmxinited fracture in occipi- 
tal bone, A piece of bone length 
1” was seen pushed inwards pressing the 
brain matter. 

• (2) Longitudinal fracture was seen on 
left parietal bone antero-posterially ex- 
tending from the Injury Ko. 1. 

(3) The communlted fracture was seen 
In frontal bone and the bone was found 
crushed into pieces. 

(4) Communited fracture was seen In 
left temporal left zygomatic and nasal 
bones and the bones were found broken 
Into pieces. 

(5) The left ma3dllary bone was found 
fractured into two halves. The central 
Indssor tooth foimd broken and dislocat- 
ed, . 

(6) Fracture of mandible was seen In 
body of left side and the bone was found 
Into two halves. 


(7) The meninges and the hrain matter 
extensively lacerated and the contour lost 
and half of its portion was found absent. 

(8) Extensive dark clotted blood under 
the skin and subcutaneous tissues under 
the injuries Nos. 6, 7, 8. 9, 10 and 11”. 

In his opinion, the Vernal injuries Nos. 
6 to 12 with their corresponding Internal 
injuries could have been possibly caused 
by boulders, although in cross-examina- 
tion it was elicited from him that these 
external Injuries Nos. 6 to 12 could also 
be caused by heavy, blunt and hard laftos 
and iron rods. He stated that Internal 
Injuries 3 and 4 especially were more 
likely to have been caus^ by boulders. 
On the requisition of the Police, the 
doctor (P. W. 12) also took nail scrapings 
of appellant Goutam Bhuyan which on 
examination by the Serolo^st were found 
to contain blood. 

^ 4. After completion of the Investiga- 
tion, the accused persons were put on 
trial. All the accused persons plead^ 
not guilty and dcni^ their complicity in 
the ^eged conspiracy and the murder oi 
the deceased The learned Sessions Judge 
after a careful examination of the evi- 
dence on record found the five appellants 
^ty, telyine mainly on (1) Ext 31. the 
deposition of Panchu Majhl. who WM 
examined in the Court of the Magistjate 
but died b^ore he could be examine in 
the Court of Se^on; (3) the confesslMSI 
statement of appellant Cidntamani Ds® 
which the learned Judge treated cot m 
a confession but as an admission; 
motive for the alleged crime; and (4) 
certain dreumst^tim evidence. 

5. That the deceased Bamcl^dra 
Cboudhury was brutally murdered on 
34-11-65 while he was on his way to 
Nilgixi does not admit of any dispute ana 
has been satisfactorily -establi^ed, 
that he died as a result of shoot 
haemorrhage and coma on account^ ol 
the head injuries that he had receive^ 
The only question Is whether the aP^' 
lanta had fakes part in the commission 
of the murder. There are two eve-vn^ 
ne?ses — ^Burundu Nayak (P. W. 18) auo 
Panchu MajhL Panchu Majhi was e^ 
mined In the Court of the coi^ittii« 
Magistrate and thi<; is what he had depos- 
ed: 

'T Imow deceased Bam Chandra Cho^ 
dhury. He died in the month of last 
Margasir. On that day when he ojed a* 
about 9 A. M. in the morning I had 
to Tinkoda jun^e to collect herbs. Whue 
I was coining on the road alt^ 
collecting some tooth sticks I heard 
a sound *'Ho” from the direction of 
village Sardiha. At that time 
Bambaboo wa-s coming on the road 
that side. Village Naranpur also lies W 
that side. He was coming on a cycle. 
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While he was coming suddenly three pei^ 
sons appeared on the road from the 
eastern side. They were accused Nitya 
Bag, one man wearing black dress, and 
accused Gautam Bhuyan (identified 
accused Nitya Bag and accused Goutam 
Bhuyan and Chintamani Das saying that 
Chintamani Das was his man wearing 
black dress in dock). Accused Nityananda 
Bag dealt a lathi blow on the head of 
Ram Baboo. Accused Goutam Bhuyan. 
caught hold of the back side of the 
c^cle of Ram- Baboo and pushed to one 
side of the road. Ram Baboo fell down 
on the ground. Deceased Ram Baboo 
removed liis shoe from his right leg and 
vfith it assaulted to the head of accused 
Nitya Bag. Except the above three 
accused persons, five others also came and 
were on the left side of the road. Those 
five were accused Bansi Bhuyan, Naran 
Bhuyan, Bhikari Bhuyan, Kangali Bhu- 
yan and Sanatan Bhuyan (identifies ac- 
cused persons Bansi, Narayan and 
Sanatan in dock and also identifies accused 
Kangali as Bhikari and Bhikari as 
Kangali in the dock). These five 
persons dragged Rambahoo down the 
road to a n^a and threw hm. Accused 
persons Goutam Bhuyan, Bansi, Nitya- 
nanda Bag and Bhikari crushed the 
head of Rl^ Baboo with stone boulders 
(patharare Chhechi Mimda Chepa Kari- 
dele). First of all Ram Baboo was cry- 
ing "Rakshya Kara, Rakshya Kara” and 
.was groaning "Gan, Gan” before his 
death. Ram Baboo died at the spot. 
After Rambaboo died, accused Nitya Bag 
ran towards Bhalukasuni, Narayan Bhu- 
yan and the accused wearing black 
dress ran towards Naranpur. Thse 
three accused persons fled away with 
cycle. Rest of the accused persons pre- 
sent there havin.g no cycle ran towards 
jungles. I ran also to my house. Out of 
eight accused persons, two had lathis. 
When the first lathi blow was dealt by 
accused Nityananda Bag- on the head _ of 
the deceased, his hat fell down being 
struck by lathi. 

(Cross-examination on behalf of all the 
- accused persons declined). 

Before he was examined in the_ Sessions 
Court he died and under Section 33 of 
the Evidence Act his depoation was ad- 
mitted in evidence and is marked 
Ext. 31. His evidence, if accepted, im- 
plicates not only all the five appellants 
in the murder, but also three other per- 
sons who have been acquitted. 

6. Mr. K. Kanungo appearing ' for the 
appellants contends that although ^ in 
view of Panchu’s death his_ previoip 
deposition is admissible in evidence, it 
should not be acted upon without due 
corroboration in material particulars. 
According to him, this should be so be- 
, cause the witness had not been' cross- 


examined. One -of the requirements 
for application of Section 33 of the Evi- 
dence Act is that the adverse party in 
a proceeding should have the right and 
opportunity to cross-examine. It does 
not say toat the opportunity should have 
been availed of or the right should have 
been exercised. If opportunity for cross- 
examination was offered, but the party 
did not avail himself of the right and 
opportimity, the deposition would he 
clearly admissible. Once the evidence is 
admissible what weight should be attach- 
ed to that evidence is a different matter 
and must necessarily depend upon other 
facts and circumstances of the case. To 
say that the evidence of sucii a witness, 
who was not cross-examined in spite of 
the right and opportunity being there, 
should not be accepted without due cor- 
roboration, is to import into Section 33 a 
limitation which is not there. In support 
of his contentioni Mr. Kanungo relies 
upon a decision of the Patna High Court 
in AIR 1936 Pat 34, (ML Horil Kuer v. 
Rajah Ali). Rowland, J. who decided 
the case quoted with approval a dictum 
of Kumaraswami Sastri. J. in IBR 48 
Mad 1 = (AIR 1925 Mad 497). Maharaja 
of Kolhapur v. Sundaram Ayyar. The 
question that was raised in the Madras 
case was as to the admissibility of the 
deposition of a witness who was ill when 
she was examined in chief and her 
examination was closed after a few sen- 
tences in cross-examination were 
recorded and she died before the cross- 
examination could be resmned. Referring 
to that evidence, Kumaraswami Sastri, J. 
observed: 

"I do not think that the evidence can 
be rejected as inadmissible though it is 
dear that evidence untested by cross- 
examination on a question like present 
can have no value. I think the correct 
rule is that the evidence is admissible 
but that the weight to be attached to 
such evidence should depend on the dr- 
cumstances of each case and that though 
in some cases the Court may act upon iL 
if there is other evidence on record, its 
probative value may be very small and 
may even be disregarded”. 

"While observing that the law on the sub- 
ject has been correctly stated in the 
above passage, Ro%vland, J. was careful 
to add what he understood the observa- 
tions to mean — 

'T do not understand the observations 
of the learned Judge to mean that there 
is any hard and fast rule that the pro- 
bative value of such evidence is small, 
and in my view there is no such rule. 
The weight to be attached to the evidence 
depends on the circumstances and the 
Court should look at the evidence care- 
fully to see whether there are indications 
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that by a completed cross-examination 
tile testimony of the witness was likely 
to be seriously shaken or his good faith 
to be successfully impeached’*. 

The question for consideration in tHe 
Patna case was regarding the evidence 
of one Jailal Pandey who being too lU 
to come to Court waa examined on com- 
mission. He was examined In chief and 
cross-examined in part The cross-exa- 
mination was adjourn^ and the witness 
died before the cross-examination could 
be resumed. Nonetheless, it was rely- 
ing on the evidence of tWa witness that 
the case was decided. Beliance is also 
placed on Sarju Singh v. Emperor, AIR 
1925 Oudh 72^ where the learned Addi- 
tional Judicial Commissioner refening to 
the evidence of one ChodI who was 
examined in the corrinitting hfagistrate’s 
Court and was not cross-examined but 
who died belore he was examined In the 
Court of Session stated that in the 
absence of cross-examination the evi- 
dence is of little or no value. The 
learned Judge however, did not eiaborate 
this point and gave no reasons in support 
of his conduaon. As against this we 
have a Bench decision of the Madras 
High Court in Re: Bora Nara^mhulu. 
AIR 1952 Mad 1€S. In that case the only 
eye-witness was a young boy who was 
the son oi the deceased and had seen tiie 
occurrence In which both his parents 
were murdered. Re was examined at 
the time of the prelhzdnary enquiry but 
subsequently he could not be traced .in 
spite of the diligent sesuches made by 
the police authorities. Alter being satiSK 
fied that he was nrf traceable, his evi- 
dence was adnutted under Se<^on 33 of 
the Evidence Act but it was ass^ed on 
the groimd that he was not cross-examin- 
ed effectively. The learned Judges did 
not accept this plea and acted on the evi- 
dence of the boy saying that what is 
contemplated under Sedion 33 is an 
opporhinity to cross-examine and not an 
effective use of it With great respect 
we are in complete agreement with tids 
view. 

7. We should therefore 'condder iKe 
evidence oi Panchu Majhi' in the 
same manner as it .would have been coo- 
sddered bad he given evidence before the 
Sesaons Judge. It may be that after 
such examination, we may not accept it 
but that would • not be on the ground 
that he was not cross-examined in the 
cammitting Magistrate's Court Now the 
question is whether there is anything in- 
herently improbable in the story given by 
Panchu Majhi or whether it suffers from 
eny - other defect which warra nts its 
rejection. There is no thing to show that 
he had any motive to depose a gainrf the 
appellants. As a matter of fact he 
belongs to a village different from the 


mto to vdiich tiCe appellants belong Ex- 
cepting appellant Nityananda Bag and 
Goutam he did not even know the other 
culprits by name and only identified 
them in Court out of the 16 persons who 
were present in the dodn He described 
appeUmit ChintamanlDasasaman wear- 
1 ^ a black dress and Chlntamanl Pas 
drier his arrest made a statement In con- 
sequence of which a black shirt iL 0. 
XVn was recovered from his possession. 
It is next argued that the fact that 
panchu Majhi did not disclose about 
what he had seen till he was examined 
by tiie Police on 29-11-65, is a dreum- 
et^ce which throws considerable doubt 
on the veracity of his teriimony. Panchu 
Majhi is an Adibari by caste and there u 
nothing tmusual. having regard -to the 
habits of such people, in their conduct In 
not dbclosing the occurrence until ques- 
tioned by the Police, There Is a natural 
tendency on the part of such people not 
to get mlx^ up in such matters. A part 
his testimony regarding the presence 
of appellant Chintamani Das at the place 
of occurrence receives corroboration from 
the latter’s statement recorded by the 
Ma^tistrate under Section 164 Cr, P. C. 
It was next argued that his evidence in 
some particulars differs from the state- 
xoent made by 'Chintamani before the 
Magistrate. Chintamani’s statement tf* 
fore the Magistrate being exculpatory to 
nature was rightly held by the Ses^ns 
Judge as sot amounting to a confession: 
but it was treated only as an admistion oi 
(Jhintamani Das about his presence at tw 
{pot. What Chlntamanl ^ted against 
the other accused persons cannot there- 
fore be used as evidence against them. 
That being the position, we cannot ca^ 
pare certain statements made W 
Clhintammil againri the other aecu^ 
persons with Pandhu’a statement regard- 
ing these accused persona and point out 
intinnlties in the latteria testimony. W 
may at the same time make it clear 
even If such comparison is penaissibie 
in law, still the little difference that is 
riicre Is not in any material particulars 
sufficient to discredit Panchu’s testiniOT7- 
yfe are therefore, satisfied that Panchus 
cadence is not only admistible in evi- 
dence but is also acceptable. 


8. The other eye-witness to 
occurrence ' is P. W. 18 Burundi Nayas 
aged about 52 years. He is a retioent » 
jiouza Matiali. He stated that on tbe 
date of occurrence he was going to tne 
bouse of his father-in-law Jagu Eis«^ 

S W. 32) situate in Mouza Kupi^* 
e going from Matiali to Kxmimia ^ 

to pass along the Naranpur-BhaluJta- 

gunl road. He stated that while he 
proceeding on toe road, toe deceasw 
Ramchandra Choudhury came on a cycl® 
from behind him and went ahead of him- 
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^ there was a curve ahead on the road, 
he could not thereafter see the deceased. 
But shortly afterwards he heard a groan- 
ing sound and found the cycle of the 
deceased and his hat lying on the road 
at a distance of about 200 feet. He then 
saw that seven persons had caught hold 
of the deceased and were dragging him 
towards the jungle and another person 
holding a lathi was following them. Out 
of fear, he ran towards the jimgle situat- 
ed on the other side of the road and 
proceeded to village Kusumia and narrat- 
ed what he saw to his father-in-law. 
His evidence receives some corroboration 
from that of his father-in-law (P, W. 32) 
who says that on reaching the house, his 
son-in-law Burimdi informed him that 
while he was coming on the Naranpur- 
Bhalukasuni road, he saw eight persons 
dragging Ramchandra towards the jimgle. 
P. W. 18 stated in Court that out of 
eight persons he saw, he knew by name 
only appellant Nityananda Bag and one 
Harayan Bhuyan who was acquitted, and 
that he could identify the rest whose 
names he did not know. But standing in 
the witness box he was however unable 
to identify any of those, accused persons 
who were standing in ‘ the dock at a 
distance of 12 feet from the ivitness box. 
He had to go near them and identified 
some of the accused persons. He admit- 
ted in Court that his eye sight was weak 
since about 2 years. The learned Judge 
therefore, thought, and in our opinion 
rightly, that it could not have been, pos- 
sible for this witness to identify the 
accused persons on the date of occurrence 
from a distance and therefore, rejected 
his testimony. Nothing however has 
been elicited from him in cross-examina- 
tion to show that he has got any motive 
to depose against the accused. It may be 
that having seen the occurrence he_ there- 
after drew heavily on his examination 
regarding, the identification of the accus- 
ed persons, but we see no reason why 
v;e should disbelieve his testimony, that 
he saw the deceased being dragged by 
eight persons towards the jungle. To 
that extent it corroborates the testimony 
given by Panchu and is corroborated by 
Panchu’s evidence. That immediately 
after the incident he mentioned about it 
to his father-in-law lends further assur- 
ance to his testimony that eight persons 
had taken part in the occurrence, 

9. We now take up the evidence 
available against each of the appellants. 

(a) Appellant No. 1 — Cl^tamani Das: 
The evidence of Panchu Majhi shows that 
this appellant who was wearing a black 
shirt came to the scene of occurrence 
along with Nityananda Bag and Goutam 
Bhuyan and was all along present at 
the spot till the deceased was killed. A 
black shirt (M. O. XVII) was recovered 


from his possession and in his examina- 
tion under Section 342, Cr. P. C, he 
admits it to be his. In a rtatement 
recorded by the Magistrate imder Sec- 
tion 164, Cr. P. C. on 7-12-1965 (Ext. 10) 
he admits his presence at the place of 
occurrence where the deceased was kill- 
ed. The statement made by this accus- 
ed before the Magistrate was however 
retracted in the Sessions Court where he 
stated that he was severely assaulted by 
the Police and was coerced to make the 
statement. He also alleged that he was 
detained in the Thana for 5 days and 
pressure was put on him to make the 
statement. This was denied by the In- 
vestigating Officer P. W. 35. The I. O. 
however admitted in cross-examination 
that Chintamani Das was brought to the 
Police Station on 1-12-1965 and 2-12-1965 
and that he was arrested on the 5th. 
Even if it is assumed that he was being 
interrogated from 1st to 5th it would not 
follow therefrom that the statement 
made by him before the Magistrate sub- 
sequently was involuntary. The Magis- 
trate who recorded his deposition has 
deposed that he gave Chintamani suffi- 
cient caution and time for reflection and 
was satisfied that the statement made by 
him was voluntary. We are, therefore, 
satisfied that the conclusion of the learn- 
ed Sessions Judge that the statement 
made, by Chintamani before the Magis- 
trate was volimtary is correct. We are 
therefore, satisfied that Chintamani along 
with his associates had taken part in the 
murder of the deceased. 

(b) Appellant No. 2 — _ Goutam Bhuyan: 
Panchu Majhi has implicated him as one 
of the three persons who first appeared 
at the scene of occurrence along wdth 
Nityananda Bag and Chintamani Das, and 
Panchu also stated that it is this appel- 
lant who caught hold of the cycle of the 
deceased and later struck him wdth a 
stone. During the search of his house, 
the I. O. recovered the shirt (M, O. XIX) 
which was found stained wnth human 
blood. True it is that the brothers of 
the appellant also reside in that house 
and ■ffie appellant also disowmed the 
ownership of the shirt, but he did not 
take the plea that it belongs to one of 
his brothers. P. W. 23 who is a resident 
of Mouza Narayanpur w;as present at the 
time the house of the appellant was 
searched and the shirt (M. O. XIX) was 
seized. He stated that he had see n tl us 
appellant wearing the shirt (M. O. Xpi). 
The mere fact that during the examina- 
tion by the Police P. W, 23 did not make 
any statement regarding the ownership of 
the shirt cannot be a ground to reject 
his evidence regarding the jdentificati^ 
of the shirt. , The nail cuttmgs (M. O. 
XXV) of this accused which the doctor 
had taken were foimd stained .with 
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blood on chenjic^ analyds. It is true 
that in the absence o£ any finding that 
it was human blood and that it belongs 
to the same group as that of the deceased, 
this evidence is not decisive but in the 
absence of any explanation, it ^ a 
drcumstance which taken in conjuno* 
tion with the other evidence against 
ttiis appellant has its own signifi- 
cance. We are, therefore, satisfied that 
this appelant is one of the assailants of 
the deceased 

(c) Appellant Ko. 3 — Bhikaii Chaian 
Bhuyan: The only acceptable evidence 
against him is that of Panchu which has 
already been discussed. Another piece 
of evidence against him on which the 
prosecution x^es is the recovery of a 
pair of slippers (M. O. IV) from the 
place of occurrence. P. W. 4, a resident 
of Mouza Karayanpur has identified the 
pair of slippers as ^longing to the appel- 
lant BhikarL He however admits that 
such types of slippers are sold in 
thousands in the market and that there 
is no spedal mark of Identification In 
hL 0- IV. It is also admitted by him 
that on the day foUowine the occurrence. 
Police had shown the slippers to him in 
the School house at Narayanpur. No t^ 
Identification parade had been held In 
respect of the slippers. In these dr- 
cumstances, the evidence of P. W. 4 
regarding the identification of slippers 
does not in our opinion carry any weight 
and cannot be considered to be an to* 
criminating drcumstance against the ap- 
pellant. The position therefore, is that 
excepting the evidence of Panchu, there 
is no other evidence against this appel- 
lut legally, there cannot be any obiec- 
tion to act on Fanchu’s evidence alone, 
but when the appellants are being tried 
on a serious charge like murder, the 
learned Sessions Judge took the precau- 
tion, and in our opinion, rightly to seek 
for some corroboration to the evidence 
given by a single eye-witness. The c^y 
drcumstance which the learned trial 
Judge considered to afford corroboration 
to Panchu’s testimony is not in our 
opinion wortiiy of acce^nce. In these 
circumstances, this appdiant ' is entitled 
the benefit of doubt. 

(d) Appellant No. 4 — Sanatan Bhuyan: 
Panchu has implicated this appellant in 
the commission of the crime. Seeking 
for corroboration of Panchu’s evidence, 
the learned Sessions Judge relied on the 
evidence of P. W. 30 who stat^ 
that at about 8 40 A JL on the 
date of occurrence he had gone to 
- appellant Chintamani Das who was 
the tax collector of the Grama Pan- 
diayat for obtaining cycle licence 
and saw Sanatan sitting with ChintamanL 
This appellant’s presence with Chiiito- 
mani at the latter’s house shortly before 


the occurrence took place Is xdied upou 
as a drcumstance to corroborate Panchu’8 
evidence. We fail to understand how 
this can be so, Cliintamani, it is said is 
the tax collector of the Gram Panchayat 
Just as P. W. 30 had been to Chintamad 
it is not unlikely that this appellant also 
had gone to him for some such purpose. 
The meeting of this appellant with 
Chintamani was in the latter’s house 
whereas the occurrence took place at an 
entirely different place. Therefore, we 
find to the case of this appellant also that 
the evidence given by Panchu against 
him is not corroborate This appellant 
therefore. Is also entitled to the benefit of 
doubt 

(e) Appellant No. 5 Nityananda BagJ 
Panchu has implicated him in the com- 
mission of the offence. P. W. 15 is an 
agricultural overseer at Balasore. In the 
year 1955 be had sold a piece of land to 
this appellant. P. W. 15 says that on 
24-11-65 at about 3 P. M. Nityananda 
met him at the Kutch^ and requested 
him to tell the year of his purchasa 
It seems, he took him to a Moharir am 
applied lor a certified copy. The nert 
day the appellant again approach^ 
P. W. 15 and requ^ed him to persuade 
the Moharir to say that he (appellast) 
had come to Balasore at 10 A. M.. oo 
the previous day i. e., 24-11*55. P. W. 15 
asked him the reason as to why he vjs 
making the request and it seems that the 
appellant told him that he was appre- 
hending that the Police might arrest him. 
P. W. 15 refused to comply with the 
request It was rightly argued on the 
prosecution side that this is a circumstance 
which shows that the . appellant 
attempting to create evidence for an al^ 
There is evidence to show that after 
occurreDce. the appellant disappeared 
from his village and it is only oo 2-2-1966 
• that he could be arrested. “The appellant 
admits having left the village aft« the 
occurrence but his explanation is tlwt 
out of fear lor Police torture he 
was staying in a relative’s house m 
village Khwta in the district o* 
Mayurbhanj and ultimately suirCTwer* 
ed himself before the Policy There 
docs not appear to be sufficient wa- 
son why if he is innocent of the crime 
be should have been t afraid that p® 
Police would arrest and torture mm 
This circumstance coupled with the testi- 
mony mven against Viini by Panchu ap- 
pears to be significant and taken together 
with his attempt to create an alibi lerw 
considerable support to Pandiu’s dim« 
testimony against We are satisfied 

that his complicity in the crime has be^ 
established beyond all reasonable doubt. 

fO. It is clear from the evidence of 
Burundi P. W, IS that 8 persons bad 
taken part in the murder of the deceas* 
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ed, althou^ according to our finding 
Bimindi could not identify who the cul- 
prits were due to his defective eye-sight. 
The complicity of the appellants Chinta- 
mani Das, Goutam Bhuyan and Mtya- 
nanda Bag in the crime has been establi- 
shed beyond doubt. It therefore, 
follows that these three persons along 
with five others whose identity could not 
be established, had formed an unlawful 
assembly with the common object of 
murdering Ramchandra Choudhury and 
in pursuance of their common object 
committed the murder. These three per- 
sons are therefore, rightly convicted 
under Section 302/149, L P. C. 

11. So far the charge under Sec. 120-B 
is concerned, evidence was let in in the 
prosecution side against not only the 
five appellants but also the 11 other per- 
sons who were put on trial but who have 
since been acquitted. The evidence let 
in against all of them relating to the 
(diarge of conspiracy is practically com- 
mon. As the learned Judge was unable 
to accept the evidence of conspiracy 
against tiie 11 other accused persons, 
it would be unsafe to rely on the very 
testimony to convict the present appel- 
lants on that charge. We would, there- 
fore, set aside the conviction of all the 
appellants on the charge tmder Sec- 
tion 120-B, L P. C. 

12, In the resvilt, we would uphold 
the conviction of appellants Chintamani 
Das, Goutam Bhuyan, and Nityananda Bag 
tmder Section 302/149. I. P. C._ and the 
sentence of imprisonment for life impos- 
ed upon them. We would set aside the 
conviction of appellants Bhikari Charan 
Bhuyan and Sanatan Bhuyan under Sec- 
tion 302/149, L P. C. and the sentence im- 
posed on them and direct that they be 
set 'at liberty forthwith. The_ conviction 
of all appellants tmder Section 120-B, 
L P. C is also set aside. 

. 13. ACHABYA, J. — I agree. 

Order accordingly. 
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State, Petitioner v. Balaram Singh and 
another. Opposite Parties. 

Criminal Revn, No. 235 of 1967. p/- 
26-9-1969, against order of AddL DisL 
Magistrate (JudL) Cuttack, D/- 1-4-1967. 

Criminal P. C. (1898), S. 159 — Inves- 
tigation of cognizable offence already 
taken up by police — Magistrafe cannot 
direct police to stop investigation and 
order magisterial enquiry — Observation 
in (1.963) 29 Cut DT 1G4 Diss. from. 

In a case falling under sub-section (1) 
of Section 157 Cr. P. C. where the police 
has already taken up an investigation of 


a cogmzable offence a Magistrate cannot 
direct the police to stop investigation and 
substitute a magisterial enquiry by him- 
sm or by his subordinates. AIR 1945 
P. C. 18 and AIR 1949 Lah. 204 and AIR 
1963 SC 447 and AIR 1956 Pat 528 ReL 
on; Observation in (1963) 29 Cut LT 164 

(Psirsi 4 ) 

The word "direct” which means "com- 
mmd” would only signify that some- 
thing which was not being done should be 
done and in Section 159 Cr. P. C., the 
word “direct” would connote that the 
Police are not engaged in investigation 
and the Magistrate orders them to do 
so. The^ word "direct” therefore would 
hfi meaningless in relation to the inves- 
tigation by the Police which is already 
m _ progress. The Police themselves are 
doing a thing and no direction from the 
Court to do that which has already been 
done woifid be necessary or called for. 
The occasion to "direct an investigation” 
Wo^d therefore arise where the investi- 
gation is not done by the Police as in a 
case covered by Proviso (b) to Section 
157 Cr. P. C. (Para 4) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SC 447 fV 50)= 

1963 (1) Cri LJ 341, State of W. 

B. V. S. N. Basak S 

(1963) 29 Cut LT 164 = ILR (1962) 

Cut 830, Kashinath Misra v. 
Achyutananda Das 6 

(1956) AIR 1956 Pat 528 (V 43) = 

1956 Cri LJ 1425, State of Bihar 
V. Baijnath Shaima 8 

(1949) AIR 1949 Lah 204 (V 36) = 

50 Cri LJ 965, Crown v. Moham- 
mad Sadiq Niaz 6 

(1945) AIR 1945 PC 18 (V. 32) = 

46 Cri LJ 413, Emperor v. 

Khwaja Nazir Ahmad 5 

N. V. Ramdas, for Govt, Advocate, 
for Petitioner; S. Mohanty, for Opposite 
Parties. 


ORDER: The short point that arises 
for consideration in this case is whether 
a Magistrate acting under’ Section 159 
Cr. P. C. has got the power to stop inves- 
tigation by the Police of a cognizable 
offence while the investigation is already 
in progress, and to order a magisterial 
enquiry. 

2. Opposite party no. 1 was at -the 
relevant time the Sub-Inspector of Police 
in charge of the Atgarh Police Station 
and opposite party no. 2 was the Sub- 
Inspector of Police in charge of J.Iotor 
VeMcles in the office of the Superinten- 
dent of Police, Cuttack. A first Informa- 
tion Report was lodged against them in 
the Vigilance Police Station accu.'ang 
them of having committed offences under 
Section 161 L P. C. and section 5 (2) {-« 
of the Prevention of Corruption Act 19*27 
(Act 2 of 1947) and the investigation v.-a-s 
taken up by the Deputy Superintendent 


LM/AN/Gl2/69/CWlvT/B 



108 OrL iPis. 2-5l State v. Balaram Singh (Patra J.j A. L R. 


of Vigilance, Cuttadc. Whfle the ma^ 
was pen^g investigation by the Va- 
lance Police, opposite party no. 1 iiled 
an application under Section 159 Cr. P. C. 
before the Additional District Magistrate 
(JudL), Cuttack for staying Investigation 
by the Vigilance Police and lor directing 
magisterial enquiry into the case. The 
learned A. D. M. (JudL) by Ids order 
dated 1-4-67 allowed the application and 
directed the Vigilance Police to stop fur- 
ther investigation and ordered the Sub- 
divisional Magistrate, Atgarh to make 
magisterial enquiry into the matter. The 
correctness and legality of this order is 
challenged by the State. 

3. Chapter XIV of the Code of Crimi- 
nal Procedure deals with information to 
the Police and their powers to Investi- 
gate. When an Information is given to 
an Officer in charge of a Police Station 
of the commission within the limits of 
such station of a non-cognlzahle offence, 
the Police Officer has no power to inves- 
tigate into that offence without specific 
orders from a Magistrate (Section 155 Cr, 
P. C.). Where, however, information 
relating to the commission of a cogttiza- 
ble offence is given at a Police Station, 
the Officer-in-charge of the Station is 
empowered under Section 156 Cr. P. C. 
to investigate into It without the orders 
of a Magistrate. Section 157 Cr. P. C. 
provides that If from the Information 
received or otherurtse, an Offlcer-ln- 
charge of a Police Station h^ reason to 
suspect the cozomission ot an offence 
which he Is empowered under the Sec- 
tion 156 to invesugate, he shall forthwith 
send a report of the same to a Magistrate 
empower^ to take cognizance of such 
offence upon a police report, and shall 
then proceed in person, or depute one ot 
his subordinate officers to proceed to the 
spot to investigate the facts and circum- 
stances of the case. Then follow the two 
provisos. Proviso (a) says that when any 
information as to the commis^on of such 
offence is given against a person by name 
and the case is not of a serious nature, 
the ofScer-in-charge of a Police Sta- 
tion need not proceed in person or de- 
pute a subordinate officer, to make Inves- 
tigation on the spot. Proviso (b} says 
that if it appears to the officer-in-'charge 
that there is no sufficient ground for 
entering on an investigation, be shaUnt^ 
investigate the case. Section 159 which 
is material for our purpose reads thus: 

”159. Sudx Magistrate, on receiving 
such report, may direct an invEst^ation 
or, if he thinks fit, at once proce^ or 
depute any Magistrate subordinate to Mm 
to proceed, to' hold a preliminary inquiry 
into,' or otherwise to dispose of, the case 
in manner provided in this Code.” . 
K may be noticed that Section 159 Or, 
P. C. which confers power on the Magis- 


trate either to proceed or lo depute a 
subordinate Magistrate to junceed to the 
spot to hold a preliminary enquiry into 
the case does not expressly confer upon 
him the power to stop investigation by 
the Police which is already in progress. 

4. It is. however, contended on behalf 
of the opi»site parties that when imder 
Section 169 Cr. P, C. power is given to 
Ibe Magistrate to direct the Police to 
make an Investigation, it is implied that 
he has also the power to direct the Police 
to stop investigation. The point for con- 
sideration therefore is what are the oc- 
caaons when the Marfstrate can “direct 
an investigation”. Ihe word "direct” 
which means "command” would only 
signify that something which was not 
being done should be done and in Sec- 
tion 159 Cr. P,. C., the word "direct” 
would connote that the Police are not 
engaged in investigation and the Mag^ 
trate orders them to do so. The word 
"direct” therefore would be meaningless 
In relation to the Investigation by the 
Police whidi is already in progress. The 
Police themselves are doing a thing and 
no dJiection from the Court to do tJat 
which has already been done would be 
necessary or call^ for. .The occarion to 
"direct an investigation” would therrfore 
arise where the investigation is not done 
by the Police as in a case covered ^ 
Protdso (b) to Section 157 Cr. P. C. Jhi 
real difficulty would arise in a case tafi' 
ing under sub-section (l)'Of Section 157 

P. C. where the police” has already 
taken up an investigation of a cognizable 
offence and the question is whether m 
such a case a Magistrate can direct^ the 
Police to stop investigation and subsUtuw 
a magisterial enquiry by himself or by 
his subordinates. 

5. The leading case on the subject fa 
Emperor v. Khwaja Kazir Abmad, AIR 
3945 P. C. 18. That was a case where 
the District hlasdstrate under the ord^ 
of the Chief Ji^ce of the Lahore 
Court ordered the Police to stop investi- 
gation into a' cognizable offence. Them 
Lordships while holding that tbe Court 
has no .power to do so made the follow- 
ing observation: 

•Tn ‘their Lordships' opinion howevCT, 
the more scrlo^lS aspect of the case is to 
be found In the resultant inference by 
the Court wltt the duties of the Police. 
Just as It is essential that every on® 
accused of a crime should have free ac- 
cess to a Court of justice so that he may 
be duly acquitted iffoimd not guilty oI 
tixe ofiGsice with which he is charged, m 
it Is of the utmost Importance that the 
judldary should not interfere with^e 
police In matters which are within tb^ 
province and Into which the law injpos« 
upon them the duty of enquiry. In Into* 
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as has been shown there is a statutory 
light on the part of the police to investi- 
gate _ the circumstances of an alleged 
cognizable crime without requiring any 
authority from the judicial authorities, 
and it would, as their Lordships think, be 
an unfortunate result if it should be held 
possible to interfere with those statutory 
rights by an exercise of the inherent 
jurisdiction of the Court.” 

Following this decision, the Lahore High 
Court in the Crown v. Mohammad Sadiq 
Maz AIR 1949 Lah 204 held that S. 159' 
does not ^power a Magistrate to res- 
train police investigation and order 
Magisterial enquiry where investigation 
of a cognizable offence by the Police is 
already proceediug. The Supreme Court 
in State of West Bengal v. S. N. Basak 
AIR 1963 SC 447. has held that Sec- 
tion 154 Cr. P. C, deals with information 
in cognizable offences and S. 156 Cr. P. C. 
with investigation into such offences and 
mider these sections the police has the 
statutory right to investigate into the 
circumstances of any aUeged cognizable 
offence without authority from a Magis- 
trate and this statutory power of the 
police to investigate cannot be interfered 
with by the exercise of power imder 
Section 439 Cr. P. C. or under the in- 
herent power of the Court under S. 561 
Cr. P. C. when there was no case pend- 
ing at the time excepting that the per- 
son against whom the investigation has 
started had appeared before the Court, 
had surrendered and had been admitted 
to bail. The same view was emphasized 
by a Bench of the Patna High Court in 
the State of Bihar v. Baijnath Sharraa, 
AIR 1956 Pat. 528. In that case a com- 
plaint was filed and registered under Sec- 
tion 420 L P. C. and" proceedings^ were 
started against the accused and simulta- 
neously , police inquiry into the matter 
was going on with the help of the C. I. D., 
as the case was of inter-provincial nature 
and on application of the complainant 
the Magistrate • had ordered withdrawal of 
the police investigation. The Comt held 
that if both things were aUowed to con- 
tinue simultaneously and if the police 
comes to the conclusion after completion 
of their investigation that the complaint 
is false and submit a report for prosecu- 
tion of the complainant and if, in the 
meantime, the cognizance taken by the 
Magistrate is aUowed to stand, two_ con- 
tradictory cases will be pending trial at 
one and the same time._ The resultant 
position would be that in one case the 
complainant would be called upon to 
prove his case and in another the pro- 
secution would be called upon to prove 
that the complainant’s case is false. The 
Court therefore ordered that the Police 
investigation should be allowed to 
continue, and, the order summoning the 


acrased be quashed. Thdr Lordships 
further observed that after the comple- 
tion of the police investigation, when 
the police wiU submit a report to the 
Magistrate, it will be open to him, after 
consideration of the Police report and the 
documents which have been filed by the 
complainant, to reconsider the whole 
matter and then to decide what should 
^ done in the circumstances of the case, 
^e point to be emphasized here is that 
the order of withdrawing the police in- 
vestigation was quashed. 

6. In support of their contention that 
the Additional District Magistrate had the 
power to stop investigation and direct an 
enquipr to be made by a Magistrate, the 
opposite parties placed reliance on an 
observation of Harasimham C. J. in Kasi- 
nath Misra v, Achyutananda Das, 29 Cut 
LT 164. The facts of that case are these: 
^e opposite party lodged information at 
the Athgarh police station against the 
four petitioners and two other persons 
including the then Sub-divisional Officer 
of Athgarh aUeging that at the instiga- 
tion of the Sub-divisional Officer the other 
persons ti’espassed into his compound, 
broke down a stone wall whidh he had 
constructed and put up a new boundary 
wall after encroaching into his area. The 
Police registered a case and took up in- 
vestigation, but as the Sub-divisional 
Officer himself was named as one of the 
accused the Superintendent of Police 
rightly thought that the matter should be 
reported to the District Magistrate. Fur- 
ther investigation by the Police was 
therefore stopped and the help of the 
District Magistrate was sought. The Dis- 
trict Magistrate directed the A. D. M. 
(Executive) to hold a judicial enquiry 
which was done and he reported that 
there was a bona fide, boundary dispute 
between the petitioners and the • opposite 
party. The District Magistrate accepted 
that report and directed the Police to 
submit final report — mistalre of fact or 
mistake of law. Subsequently on the in- 
formation of the opposite party, two oth^ 
cases were registered against the peti- 
tioners by the Police and in both of them 
they filed final reports. Thereupon, the 
opposite party filed three protest peti- 
tions before the S. D. M. (Judl.) challeng- 
ing the submission of final report by the 
Police. The S. D. M. treated these peti- 
tions as complaints, but without exa- 
mining the complainant on solemn^ affirm- 
ation and \vithout even discussing the 
reasons given by the A. D. M. in his en- 
quiry in tlie previous case, he straight- 
way issued summons against the peti- 
tioners observing that the order of the 
District Magistrate directing the A. D. M 
(Executive) to hold a judicial enquiry and 
the judicial enquiry held by the latter 
were both illegal in view of the nlloca- 
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tion offunctions madebetween theJudl- 
dary and the Executive in the Executive 
Instructions issued ^ Government His 
Lordship while pointing out that the 
Executive Instructions cannot have the 
effect of amending the Criminal Proce- 
dure Code itself hdd that so long as the 
District Magistrate functions as ‘District 
Magistrate” and the A. D, M, (Executive) 
also exercises functions as "Additional 
District Magistrate” under the Code, their 
action cannot be held to be illegal. It 
would be manifest from the report that 
the question whether the Magistrate has 
got power to stop Police Inveddgation did 
not at all arise for consideration In that 
case. Indeed from the redtal of facta it 
would appear that it is the Superinten* 
dent of Police who stopped further inves- 
tigation by tfie Police and sought the help 
of the District Ma^strate to get the mat- 
ter enqvdred by a Madstrate. But tm- 
fortimately in paragraph 5 of the judg- 
ment, the following passage occurs 

"5- Thus when the Superintendent of 
Police reported the matter to the Dis- 
trict Magi^rate toavnly because the Sub- 
divisional Officer himself was implicated 
as an accused the District hUgistrate had 
undoubted jurisdiction under Section 159 
Criminal Procedure Code to stop Investi- 
gation and direct an enquiry to be made 
by a fairly senior officer above the rank 
of Sub-divisional Officer. He rightly 
chose the A. D. M. (Executive) for that 
purpose. There is nothing illeg^ in his 
action in ordering an enquiry to be made 
by the Executive A D. M. or in latter 
holding such an enqidry. Similarly, on 
receipt of his report, the District Magis- 
trate was justified in ordering the P(^ce 
to submit final report" 

The aforesaid statement does not fit la 
with the statement made in paragraph 2 
of the judgment to the following e£f^ 
that— 

"... as the Sub-dlvisonal Officer him- 
self was named as one of the accused 
Superintendent of Police rtebtly thought 
that the matter should be reported to the 
District Magistrate. Further investiga- 
tion by the Police was therefore stooped 
and the help of the Kstiict Ma^strate 
Was sought The District Magistrate 
directed the A D. M. (Executive) to hold 
a judicial enquiry.” 

It therefore appears to me to be clear 
from the aforesaid statements that the 
Officer who stopped further police Inves- 
tigation was the Superintendent of Police 
and not the District Magistrate. The 
observation of the learned Chief Justice 
therefore that the District h^gistratehad 
undoubted jurisdiction under section 159 
Cr. P. C. to stop investigation and dirk- 
ing an enquiry to be made by a Mafric- 
trate was, if I may say so with respect. 


npnecessary for the decision of that case, 
e^nrt from it being not in confoimity 
with law. 

7. In the result, I would hold that the 
order of the learned Addition^ Kstrict 
hfagistrate (Judicial) ordering the VM* 
lance Police to stop further investigation 
Is dearly illegal I would therefore al- 
low this application and quash the impu- 
gned order dated 1-4-1967 passed by him. 

Application allowed. 


MB 1970 OBISSA 110 (V 57 C 39) 

G. K. MISRA C. J. AND 
R N. MISRA J. 

Digambar Panda. Petitioner V. Addi- 
tion^ District Magistrate, DhenkanaL Op- 
posite PartleA 

O. J. C. «*. 114 cl 

(A) Anns Art (1959), S. 17 (3) (h) — 
Eevocation of licence under — Revoking 
Authority telving on police report, com- 
ing to the conclusion that licensee « 
rowdy element and threatened to oU 
some of bis opponents with the gnn and 
also snspecting his complicity in 
arson eases — Authority, staling th« i* 
U undesirable to permit licensee to dM 
gno in view of bis "anti-social actmues" 
—Expression "aali-soetal activities" clear- 
ly includes threat to the security ®t 
public peace and public safety — Autiio- 
tily’fi order cannot be said not fonttm- 
ing the reasons in support of his sataWf' 
tloo within Ibe meaning of S.'17. 

(para «) 

(B) Constitution of India, Art. 
Revocation of licence under Amu Act 
Speaking order passed by revoking 
thority — Appeal ogainst revocation 
sttlsed — Appellate order cannot w 
interfered with in writ petition 

on the ground it docs not furnish 

reasons lot upholding revoking 

ty's order. (Fara 7I 

(C) Arm., Art (19591, S. 17 — Otia 
under, revoking licence — Order 
without giving the licensee an 0 PP®r^ 
city to show cause — Order liable, to w 
quashed h^g In violation of prinri^®* 
natural justice, even though Section 
makes no specific provision for 
party. AIR 1969 Assam & Nagaland 
(FB) & AIR 1934 Raj- 264 & AIR 
Madb Fra 157 Dissented from. 

Where, prior to the cancellation of a 
licence, under S. 17 (3) (b). no 
able opportunity is given to tke 
to show cause, then order tvvoking 
licence Is liable to be quashed as hav^ 
been passed in violatitjn of the 
of natu^ justice. AIR 1957 Mad 6=2 *5 
AIR 1866 All 265 & AIR 1967 Mys ^38 . 
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Rel. on; AIR 1969 Assam & Nagaland 50 
(FB1 & AIR 1954 Raj 264 & AIR 1960 
Madh Pra 157 Dissented from. 

(Para 16) 

No doubt that S. 17 makes no provi- 
sion for hearing the party. But the aim 
of the rules of natural justice is to secure 
justice, or, to put it negatively to pre- 
vent miscarriage of justica These rides 
can operate only in areas not covered by 
any law validly made. In other words, 
they do not supplant the law of the land 
but supplement it. AIR 1970 SC 150 Rel. 
on. (Paras 12, 13) 


Moreover, that the principle of natu- 
ral justice should be followed in revok- 
ing the license is also apparent from the 
provision of Section 18 (5) under which 
no appeal can be disposed of unless the 
appellant has been given a reasonable 
opportimity of being heard. The right of 
appeal will be wholly illusory and husk 
if the delinquent had no opportunity of 
placing materials before the revoking 
authority on the strength of which the 
order appealed against could be assailed. 
Otherwise, if the original revoking autho- 
rity is careful enough to pass a reasoned 
order in .support of his subjective satis- 
faction, the right of appeal has no value. 

(Para 14) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150 (V 57) = 

(1969) 1 SCA 605, A. K. Kraipak 
V, Union of India 12 

(1969) AIR 1969 Assam & Naga- 
land 50 (V 56) (FB), Hassan 
Ali V. Commr. Plains Division 12 

(1967) AIR 1967 Mys 238 (V 54) = 

1967 Crl U 1666, Naneppa v. 
Divisional Commr. ' Bangalore Divi- 
sion 15 


(1966) AIR 1966 All 265 (V 53) = 

1965 All LJ 994, Jairam Rai v. 

District Magistrate Azamgarh 15 

(1960) AIR I960- Madh Pra 157 
(V 47) = 1960 Cri LJ 613, Moti 
Miyan v. Commr. Indore Divi- 
■ sion 15 


(1957) AIR 1957 Mad 692 (V 44) = 

1967 Cri LJ 1282 (1). Ponnam- 
balam v. Saraswathi . ..15 


(1954) AIR 1954 Raj 264 (V 41) = 

1954 Cri LJ 1672, Nishore Singh 
V. State of Rajasthan 15 


G. M. Mohanty, for Petitioner; Standing 
Counsel, for Opposite Parties. 


G. K. mSRA, C. J.: The petitioner had 
one S. B. M. L. gun with license. On 11- 
9-63 the Additional District Magistrate, 
Dhenkanal cancelled the license by pass- 
ing the following orden 


"Discussed v,nth the Sub-divisional Offi- 
cer. The licensee Sri Digambar Panda 
is reported to be a rowdy element. He 
is reported to be threatei^g to MU some 
of his opponents with his gixn. He has 


also been suspected in some arson cases 
and has been removed from the Naib 
Sarpanchship of Chandrasekharprasad 
Grama Punchayet on charge of misap- 
propriation of (and?) forgery. S. P. has 
recommended cancellation of his license. 
It is undesirable to permit him to hold 
a gun in view of his anti-social activities. 

His license is therefore cancelled.” 
Againrt this order, M. A, No. 4 of 1965 
was filed before the Revenue Divisional 
Commissioner who dismissed the appeal 
on 9-2-66. The substantive part of the 
appellate order rims thus: 

"I find that the order dated 11-9-63 of 
the Additional District Magistrate, Dhen- 
kanal, is self-ejqalanatory. It shows dear- 
ly that possession of a gun license by the 
petitioner (who?) adduced no evidence to 
disprove the allegations. The appeal is 
dismissed. 

Sd/. D. D. Surk.” 

2. The writ application has been filed 
under Article 226 of the Constitution for 
quashing the aforesaid two orders. 

3. Mr. G. B. Mohanty for the peti- 
tioner advanced the following conten- 
tions: — 

(i) Neither the revoking authority nor 
the appellate authority recorded reasons 
for revoking the petitioner’s gim license. 
The orders should have been a speaking 
order. 

(ii) The order is mala fide. 

(iii) No reasonable opportunity was 
given to the petitioner to show cause 
prior to the cancellation of the license. 
The order is therefore liable to be quash- 
ed as having been passed in violation of 
the prindples of natural justice. 

4. We do not find any substantial 
reason for holding that the order was 
mala fide. The second contention is ac- 
cordingly rejected. 

3. In order to appreciate the first con- 
tention, the relevant provisions of Sec- 
tions 17 and 18 of the (new) Arms Act, 
1959 (Act 54 of 1959) may be noticed. 

"17 (3) The licensing authority may, 
on the application of the holder of a 
license by order in writing suspend a 
license for such period as it thinks fit or 
revoke a license — 

X X X X X X 

fb) if the licensing authority deems if 
necessarj’’ for the security of the public 
peace or for public safety to suspend or 
reimke the license. 

(5) Where the licensing authority 
makes an order varying a license under 
sub-section (1) or an order suspending or 
revoMng a license under sub-section (3), 
it shall record in suiting the reasons 
therefor and furnish to the holder of the 
license on demand a brief statement of 
the same unless in any case the licensing 
authority is of the opinion that it will 
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Dot be In the public Interest to fumfeh 
such statement” 

"18. Appeals i (1) Any person aggriev* 
ed by an order of the licensing authority 
refusing to grant a license or varying the 
conditions of a license, or fay an order of 
the Ucensing authoii^ or the authority to 
whom the licensing authority is subordi- 
nate, suspending or revoking a license^ 
may prefer an appeal against that order 
to such authority {hereinafter referred to 
as the appellate authority) and within 
such period as may be prescribed; 

Provided that no appeal shall lie 
against any order made by, or imder the 
direction, of, the Government. 

(5) In disposing of an appeal the ap- 
pellate authority shall follow such pro- 
cedure as may be prescribed; 

Provided that no appeal shall be dis- 
posed of unless the appellant has been 
given a reasonable opportunity of being 
heard. 

• • • 

(7) Every order of the appellate autho- 
rity confirming, modifying, or reversing 
the order appealed against shall be final.” 

6. The first contention urged on the 
basis of section 17 (3) (b) is that the 
licensing authority must have the satis- 
faction that the revocation of the license 
was necessary for tlie security of the 
public peace and or public safety, and in 
support of such satisfaction he shall 
record, in writing, the, reasons. Mr. 
Mi'hanty contends that the order of the 
Additional District Magistrate dated 11- 
9-63 does not fumUh reasons in support 
of his conclusion that the cancellation of 
the license was necessary for securing 
public peace and public safety. . ' 

We are unable to accept this conten- 
tion. The Additional District Magistrate 
relied on the Police report and came to 
the conclusion therefrom that the peti- 
tioner was rowdy element and had threa- 
tened to kill some of his opponents with 
his gun. His complicity in some arson 
cases was also suspected. Ultimately, the 
Additional District Magistrate says that 
it is undesirable to permit the 
IpetitionCT to hold a gun in view of his 
lanti'Social activities. The expression 
j"anti-social activities" clearly includes 
(threat to the security of public peace and 
ipublic safety. The contention that ex 
.jfacie the Additional District Magtetrate’s 
(order does not contain the reasons in suiv 
(port of his satisfaction cannot be sustain- 
ed. 

7. There is, however, consid^able 
force in the contention that the appellate 

I order is perfunctory and does not fuiidsh 
any reason why the conclusion of the 
revoking authority was upheld. But as 
the order of the revoking authority is a 
speaking order end the appeal was dis- 


missed, we are not inclined to interfere 
with the appellate order in the facts and 
circumstances of this case merely because 
the appellate authority has not given its 
reasons In detail. 

8. We wotild accordingly reject the 
fiKt contention of Mr. Mohanty. 

9. The third contention is that the 
petitioner was not given a reasonable op- 
portunity to show cause against the can- 
cellation of the license. Section 17. sub- 
section (3) (b) and sub-section (5), do not 
prescribe that notice of the reason ior 
cancellation is to be issued to the peti- 
tioner and he is to be called upon to show 
cause again^ cancellation and to give 
evidence in support of his case. Section 
18 (1) prescribes a forum of appeal Su^ 
section (5) indicates the procedure to be 
followed in disposing of appeals, and lays 
down that the appeal shall rot be dis- 
pwed of unless the appellant has been 
given a reasonable opportunity of being 
heard. 

30. Mr. Mohanty urges that the right 
of appeal would be illuspry imless at the 
stage of revocation the petitioner .gets a 
reasonable opportunity of establishing 
that the materials on the basis of whim 
the revoking authority proposes to act 
are without foundation; and further as 
the petitioner had the right to possess 
the gun revocation of the license aue^ 
his fundamental right to hold propes^ 
and unless reasonable opportunity u 
given to plead and prove that no case w 
made out for cancellation of the license, 
such cancellation would be ultra vires. 

XI. .On this question there seems to be 
divergence of authority. 


The exponents of one view hold 
as the statute makes no prorision tof 
framing of charge and issue of notice ana 
giving of opportunity to the holder oi 
the license to destroy the materials 
ed before the cancelling authority, there 
Is no violation of the principles of nam* 
ral justice when the cancelling authonty, 
acts on materials placed before bun. 
without giving the affected party a hear- 
ing provided the authority has suck 
Jective satisfaction and records his rea- 
sons in writing. 

The riTOl view Is that as the can^Ua' 
tion would infringe the right of a atuen 
to hold a gun, that right cannot w 
tioyed or extinginshed without 
an opportunity of showing that there 
no justification for cancelling the license. 

12. The first view has been advocated 
la Hassan Ali v, Commr. Plains DivWgu 
AIR 1969 Assam & Nagaland 50 
Their lordships observed that '^'hentnw 
are no two parties excepting the aum^ 
tlty proposing to do the act and the 
Ject opposing it, the obligation to ceau 
judicially is still there it from the Pta- 
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for the petitioner has submitted is that 
the report of the police is not a report 
under Section 173 of the Code of Crimi- 
nal Procedure, but only a report under 
Section 11 of the Essential Commodities 
Act and as such application of Sec- 
tion 251-A of the Code of Criminal Pro- 
cedure is not attracted. That is to say, 
according to him procedure as engrafted 
in Section 251-A has to be followed only 
in a case instituted on a charge-sheet 
submitted by the police under Section 173 
of the Code of Criminal Procedure. 
There does not appear any substance in 
this contention as well. 

Section 251-A of the Code of Criminal 
Procedure runs as follows; — 

"When, in any case instituted on a 
olice report, the accused appears, or is 
rought before a Magistrate at the com- 
mencement of the trial, such Magistrate 
shall satisfy himself that the doctunents 
referred to in Section 173 have been 
furnished to the accused, and if he finds 
that the accused has not been furnished 
with such documents or any of them, he 
shall cause them to be so furnished ” 

■i^at is to say, the procedure imder Sec- 
tion 251-A is applicable to a case institut- 
ed on a police report which need not be 
a charge-sheet under Section 173 of the 
Code of Criminal Procedure. Cognizance 
is taken by a Magistrate either on receipt 
of a complaint of facts constituting an 
offence or upon a report in writing of 
such facts made by a Police Officer or 
upon information received from any per- 
son other than a Police Officer, or upon 
his own knowledge or suspicion that such 
offence has been committed. Section 190 
dees not spealc of a report under Sec- 
tion 173 which is technically called a 
charge-sheet. The whole meaning of Sec- 
tion 190 (1) (b) is that the report of the 
facts murt be in writing made by any 
Police Officer. When a Police Officer 
submits a charge-sheet stating the facts 
relating to the commission of an offence 
under Section 7 of the Essential Com- 
modities Act it is a report of the Police 
Officer within the meaning of Clause (b) 
of Section 190 (1) at the same time ful- 
filling the condition laid down in Sec- 
tion 11 of the Essential Commodities Act. 
If a charge-sheet fulfils the condition of 
Section 11 of the Essential Commodities 
Act it does not cease to be a report by 
a Police Officer. There , is no contradic- 
tion in terms. A report by a public ser- 
vant can at the same time be a report 
by a Police Officer ti that public servant 
happens to be a police officer. It cannot 
be considered as a complaint as defined 
in Section 2 of the Code of Criminal Pro- 
cedure. The prosecution in this case is 
therefore, on a police report, as such the 
requirement of Section 251-A is also ful- 
fill^, The requirement of that section 
1970 Pat/11 VI G— 37 
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is that the case should be instituted on 
a police report Therefore, in my opinion 
tile procedure which was to be followed 
in this case should have been under Sec- 
tion 251-A of the Code of Criminal Pro- 
cedure and^ that has been done. There- 
fore, -fte trial is not vitiated. In support 
of this view a reference can be made 
to an observation of this Court in a 
Bench decision in A, K. Jain v. Govt, of 
India, 1968 BUB 197, which is as 
follows; — 

“If it is a case instituted on a police 
report ■within the meaning of Cl. (b) of 
sub-section (1) of Section 190 fulfilling at 
the same time the conditions laid down 
in the 11th section of Act 10 of 1955, the 
procedme prescribed in Section 251-A of 
the Code has to be followed. If it is 
a case instituted otherwise than on a 
police report •within the meaning of 
Clause (a) or (c) of sub-section (1) of 
Section 190 again fulfilling at the same 
time the requirement of Section 11 of 
Act 10 of 1955, procedure prescribed in 
Section 252 of the Code will have to be 
followed”. 

6. In the case of Pra-vina Chandra v. 
State of Andhra Pradesh, AIR 1965 SC 
1185 a contention was raised that by the 
words 'police report’ in Section 251-A of 
the Code of Criminal Procedure, is 
meant the report under Section 173 which 
the Police Officer malies to a Magistrate 
in respect of offences investigated by him 
under Chap. XIV and that by the 'police 
report’ in Section 190 (1) (To) is meant 
tiie charge-sheet xmder Section 173 of 
the Code and since the report in writing 
v/hich the Police Officer makes under 
Section 11 of the Essential Commodities 
Act is not a charge-sheet under Section 
173 of the Code it must be equated to 
a complaint of facts under Section 190 
(1) (a). Repelling the contention the 

Supreme Court observed as follows: — 

"In our judgment the meaning which 
is sought to be given to a 'police report’ 
is not correct. In Section 190, a distinc- 
tion is made between the classes of per- 
sons who can start a criminal prosecu- 
tion. Under the three clauses of Sec- 
tion 190 fll, to which we have already 
referred, criminal prosecution can be 
initiated (i) by a police officer by _ a 
report in ^vriting, (ii) upon information 
received from any person other than a 
police officer or upon the Magistrate’s 
o-wn knowledge or suspicion, and (iii) 
upon receiving a complaint of facts. If 
the report in this case falls within fi) 
above, then the procedure under Sec- 
tion 251-A. Criminal Procedure Code, 
must be followed. If .it falls in (ii) or 
(iii) then the procedure under Section 252, 
Criminal Procedure Code, must be follow- 
ed. We are thus concerned to find out 
vzhether the report of the police officer 
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in writing In this case can be described as 
a "comptaint of facts” or as "infotma* 
tion” received from any person other t han 
a PoUce Officer. That it cannot be the 
latter is obvious enough because the 
information Is from a Police 
The term "complaint’' In this connection 
has been defined by the Code of Criminal 
Procedure and it "means the allegation 
made orally or in writing to a Magistrate, 
with a view to his taking action under 
this Code, that some person, whether 
Imown or unknown, has coromittcd an 
oSence, but it does not inriude the report 
of a police officer", ... 

.It, therefore, follows that S. 252, 
Criminal Procedure Code, can only apply 
to those cases which are instituted other- 
wise than on a police report, that is to 
say, upon complaints which are not re- 
ports of a police officer or upon informa- 
tion receiv^ from persons other than a 

police officer ” 

This derision is complete answer to the 
contention raised here that Section 251-A 
has no application because the case ts 
not instituted on a police report as con- 
templated by that section. This dedrion 
has been followed In a Full Bench deci- 
sion of Madhya Pradesh High Court In 
Ashiq liUyan v. State o( Madhya 
Pradesh, AIB 1966 Madh Pia 1. 

7. The learned Counsel for the peti- 
tioner has, however, leUed upon an un- 
reported decision of a Single Judge of this 
Court in Criminal Rev. Ko. of 1967 
(Orissa). Basudeo Prasad v. State of 
Bihar. Facts of that case were rimllar 
to those of the instant Case. A question 
as to validity of proc^ure adopted in the 
trial ol that case was raised. While deal- 
ing with the point, the learned Judge re- 
ferred to some discussion in a decision of 
the Supreme Court in AIR 1965 SC 1185 
mentioned above. The observation In 
that case was that a report ot a Police 
Officer in such a case could not be taken 
as a charge-sheet under Action 173 of 
the Code of Criminal Procedure In 
view of such observation, the learned 
Judge held that the case under conadera- 
tinn before him should be treated as a 
complaint in writing by a public servant 
and not a real charge-sheet and that in 
such a case the trial should be conducted 
Under Sections 252 to 259 of the Code and 
not according to the provisions of Sec- 
tion 251-A of the Code. The learned 
Judge has referred Jo the aforesaid obser- 
vation made in the case of A K. Jsdn, 
1963 BLJR 197. He has not relied upon 
the observation ' in that case on the 
ground that in his opinion this pcdnt was 
not in is«ue before the Court and it was 
only a casual obser\'ation. With respect, 11 
I may say so, the learned Judge mis^ 
to take a note of the proposition of law 
emmciated by the Supreme Court la the 


above quoted observations made m the 
case of ^avin Chandra, AIR 1965 SC 
118S. 

A In my opinion, therefore, the pro- 
cedure followed in the trial of this case 
was quite correct and the trial is not 
vitiated on that account 
9. Next contention of the learned 
Counsel for the petitioner Is that there 
Is DO proof that the bags contained im- 
ported wheat aa defined in the Imported 
Food Grains (Prohibition of Unauthorised 
Sale) Order 1958. Imported foodgraina? 
has been defined os follows:— 

"2 (b) — 'Imported foodgralns” means 
foodgrains imported from outside India 
by the Central Government and sup- 
plied by that Government, either direct- 
ly or through a State Government to 
authorised defers for sale to the public”. 
It has. therefore, been contended that 
there being no ertdcnce that the wheat 
In question was imported from outside 
India by Central Government, it cannot 
be said that it was imported wheat so 
as to attract the application of Sea 3 of 
the aforesaid order. It Is true that there 
Is no evidence that the wheat in ou^ 
tion was imported from outside India by 
Central Government But the point ij 
that the prosecution led e^dence that it 
was Imported wheat It was so said fa 
the evidence of witness No. 2 for the 
defence as welt He is the Biotic Dev^ 
lopment Officer. He has said that ths 
wheat seized was the imported wheat 
The statements of the prosecution ^t- 
nesses in this connection were never chal- 
lenged in the cross-examination. In view 
of such circumstances it cannot be said 
that the finding ol the appellate 
that the wheat In que^on was imports 
wheat was without any evidence simply 
because the source of knowledge abotrt 
the wheat being imported was not traced 
out 'Ihe finding that the wheat In ques- 
tion was Imported wheat has, therefore, 
to be accepted. 

10. The next contention of the le^^ 
td Counsel for the petitioner Stayadeo 
Sah is that he Is an authorised dealer and 
Uierefore there has ^en no contravei^ 
tion of Clause 3 of the Imported Food 
Gnuns (Prohibition of Unauthorised Sale] 
Order 1958. That clause runs as follows: 

"Ibtjhibition of unatrthcrised sale of 
Imported foodgralns — No person other 
than an authorised dealer shall sell, 
store or offer for sale, imported food^ 
pndns in eav quantity, either ’ split M 
cnsplit or mixed with other grains’*. 

This clau^, prohibits possession of Im- 
ported foodgrains by any person - other 
than the authorised dealer. Therefore, 
if an authorised dealer Is found In pcssfis* 
Sion of imported foodgralns. this clausa 



1970 K. C. Thomas V. E. I 

Has got no application. It is not disputed 
ihat Satyadeo Sah is an authorised dealer 
as defined in Clause 2 of the aforesaid 
order. Therefore. Satyadeo Sah cannot 
be held liable for contravention of the 
provisions of Clause 3 of the aforesaid 
order. The charge against him is of pos- 
sessing the imported wheat in contraven- 
Kcn of Clause 3 of the aforesaid order. 
The charge is not for dealing with the 
imported wheat in contravention of the 
terms of the license given to him as an 
authorised dealer. Since as an authoris- 
ed dealer he was not prevented from 
possessing any imported wheat, there is 
no question of contravention of CL 3 of 
the aforesaid order. In this view of the 
matter the charge against Satyadeo Sah 
must fail 

11. So far Sukhdeo Singh is concern- 
ed, he was only a cart-man. There is 
neither any allegation nor any evidence 
to show that he was in conscious posses- 
sion of this imported wheat. Therefore, 
the conviction of Suldideo Singh also for 
being in conscious possesdon of the im- 
ported wheat cannot stand. 

12. The result is that both the revi- 
sion applications are allowed and the 
order of conviction and sentence passed 
against both the petitioners are set aside. 

Revisions allowed. 


'AIR 1070 PATNA 163 (V 57 C 26) 

N. L. UNTWALIA 
AND B. N. JHA, JJ. 

K. C. Thomas, Petitioner v. R. L. Gad- 
Eock and another. Respondents. 

Civil Writ Jurisdiction Case No. 453 of 
ffoes, D/- 7-4-1969. 

(A) Societies Rejnstration Act (1860), 
Ss. 6, 8 and 3 — Society registered under 
the Act — Legal character of — It en- 
joys the status of legal entity apart from 
the members constituting it — It can sue 
and be sued. 

Section 6 of the Societies Registration 
Act is an enabling provision and the 
Sodety' registered imder the Act can sue 
and be sued in its own name. Once a 
sodety is registered, it enjoys the status 
of a legal entity apart from its members 
constituting the same and is capable of 
suing or being sued. Case law discussed. 

(Para 8) 

A sodety registered imder the Act may 
not be a body corporate, quite distinct 
from its members, yet it has got a sepa- 
rate ejdstence for many purposes. It has 
its own identity, personality or entity 
which, for all purposes is not identical 
with Ihat of the members constituting it. 
A sodety when registered comes into 
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existence as a registered sodety and has 
properties of its own. Although legal 
title in the properties may vest in the 
trustee or Board of Governors, yet the 
equitable title vests in the Sodety. 

(Paras 6, 8) 

(B) Societies Registration Act (ISGO), 
S. 6 — Constitution of India, Art, 311 — • 
Registered society — Can sue and be sued 
—Person serving under registered society 
IS an employee of society under control 
of the Board of Governors — .ffic service 
conditions are regulated by rules and 
regulations framed by Sodety — ^He must 
be deemed to hold post under the Society 
and not to hold any civil post either 
under the Union or State — Protection 
under Art. 311, cannot be claimed. 

A person serving under the Sodety or 
in ^y of the institutions started by the 
Society in accordance with its objects is 
an employee of the Sodety under the con- 
trol of the Board of Governors. His ser- 
vice conditions are regulated by the rules 
and regulations framed by the Sodety, 

(Para 7) 

Position of registered Sodeties or un- 
registered Sodeties cannot be on the 
■same footing. A registered Sodety can 
^e and be sued in its own name can own 
its own property and can employ its own 
servants. Any person agreeing to serve 
under the Sodety or in any of its institu- 
tions must be deemed to hold the post 
under the Sodety and not to hold any 
civil post either under the Union or the 
State, even if its management is by the 
Government, and cannot get the protec- 
tion of Art. 311 of the Constitution. 

(Paras 8, 9) 

(C) Constitution of India, Art. 226 — 

Petitioner an employee of Sainik Schools 
Society registered imder Societies Regis- 
tration Act — Dismissal by Principal of the 
School of the Society ■ — Petitioner not 
holding any civil post — Principal also 
an employee of that Society — Remedy 
of writ against the Principal, held, notan 
appropriate remedy — (Sodeties Regis- 
tration Act (1860), S. 3). (Para 11) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 Cal 95 (V 56) = 

1969 Lab IC 142. Eanjit Kumar 
V. Union of India S 

(1962) AIR 1962 SC 458 fV 49) == 

1962 Supp (1) SCR 156, Board of 
Trustees Ayurvedic and Unani 
Ilbia College v. State of Delhi 8 

(1959) AIR 1959 Madh Pra 172 
(V 46) = 1959 LIPU 201. Radha' 
soami Satsang Sabha v. Hans- 
kumar 8 

a958) Am 1958 Andh Pra 773 
(V 45) >= (1958) 2 Andh 'ttTl 580. 

P. B. N. College Committee v. 

, .Govt of Andhra Pradesh 
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1®56 BLJR 513, Subodh Ranjan V 4 
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(1956) AIR 1956 Pat 398 (V 43)« 

34 Pat 412, Lachmi v. Mill- 
tary Secy, to the Govt of Bjha r 
“■ ^1955) 3 AU 

LR 518, Bonsor v. Musician’s 
Union g 

{1946} AIR 1946 Bom 516 (V 33) « 

UR 341, Satyavart Sidh- 
antalankar v. Arya Samai, Bombay 

^^?tU 4^ 312 (V 28)« 

ILR (1941) Bom 497. A. S. Kiish- 
nan v. M. Sundaram 
(1991) 1901 AC 426 = 70 UKB 

0 °^’ Amal- 

gamated Society of Rly. Servants 


i? ^ petition to show that respon- 
dent No. 1 has wrongly dismissed him 
from service in violation of the rules of 
the Soaety governing the service condi- 
tions of the Tilalya Sainik School and in 
a mala fide prejudicial manner. It is not 
ne^ssary to go into the details of those 
ds, in my opinion, this application, 
for the reasons to be stated hereinafter 
has to fail on a short point. 


wa®; S. Ear- 


. Id 1 ^ petition the petitioner 'no 
where claimed that he was holding any 
civU post imder the Union or a State or 
that he was a member of the Gvil Ser- 
Union or a State nor did he 
da^ that he had the protection of 
Article 311 of the Constitution of India. 
Uy attacking the order of dismissal made 
“y respondent No. 1 on several other 
grounds, the prayer in the petition was to 
Quash the impugned order fannexure 6 ) 
by grant of a writ of certiorari. 


Iva. d , Sdiopl. 


3. A counter affidavit was put In by 
re-spondent No. l challenging the various 
facts and grounds of attack on the dis- 
order made by him against the 
petitioner. As I have not thought It 


Tila^a. district nSribagif^d fi? thi ® ^ thought It 

Chmrman. Board of Govemoil ^ 

School Society. Central SeCTSariatNw PfoPose to state the facts 

Delhi The petiUone^s cas? u + 1 ^* ♦ 1 ’^ counter afBdavit either. An 

Sa^ School Soclet7%sfom^V,Sf fUed by the peti- 

and was registered^under the paragraph of the 

Registration Act. i860 (Act 21 af^iRM feply, the statement made bf 

ih®_PetlUoner - • 


cr .!^ uoys lor ( 

A^demy and 

maiya“al 5 kqA the 

t School in September 1963. 

On 1st October, 1965 the 


v^uvemment of Bihar and the Chair- 
Vif . of Governors is the 

i^eience Minister of India and the ^ance 
for me running of the School is supplied 
^ the Central Government and the Gov- 
®rniriOTt of Bihar and the employees are. 


In the TiioWa c rRP®r ^vision Assistant of Bihar and the employees are. 

PrindnS^^^t^f^^c School by the then ®®oordmg to the School authorities them- 
ment was ^in ^® ®PPoint- (o rules of Gvll Service 

mmt was in a permanent staff of — Conduct Rules and tho 


MBm§ 


to rules of avll Service 
induct Rules and the deponent is there- 
ebbUed to the protection of Artl- 
ae 311 of the Constitution of India and 
me intentions made to paragraph No. 35 
or the counter affidavit is not correct" 

4. llr S. p. Srivastava. learned 
TOun^ for the petitioner, stressed In 
me first instance that the petitioner was 
noidmg a dvU post under the Union and 
to the protection of Arti* 
«e dll of the Constitutiom The proce- 
oure prescribed in that Article was not 
follow^ and, therefore, he submitted 
“i? order must be quashed. In the 
auematlve. his submission was that even 
u ne 13 not able to go to the extent of 
Mdimg protection of Article 311 of the 
L^^Utution, the order of the first res- 
pondent being in violation of the Rules 
governing the TUalya 
Mtoik School, being In violation of pri^ 
mpies of natural justice and being mala 
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fide, should he quashed by an appropri- 
ate writ because the first respondent or 
his order is amenable to our writ juris- 
diction. Although the memorandum of 
associaffoa along with rules and regula- 
tions of Sainik Schools Society v/as not 
annexed to the writ application or to any 
affidavit learned advocate for the peti- 
tioner produced it for our perusal. As is 
the case of the .petitioner, Sainik School 
Society was regi^ered under the Act. 
Section 1 of the Act provides that any 
seven or more persons associated for any 
literary, scientific^ or charitable pinrpose 
may, by subscribing their names to a 
memorandum of association and filing the 
same with the Registrar of Joint-Stock 
Companies {leaving aside the various 
State amendments in this regard) form 
themselves into a Society under this Act. 
Under section 2, the memorandum of 
association has to contain the name of 
the Society, the objects of the Society, 
the names, addresses and occupations of 
the governors, coundl, directors etc. or 
other governing body to whom, by the 
rules of the Society, the management of 
its affairs is entrusted. A copy of the 
rules and regulations of the Society has 
got to be filed with the memorandum of 
association. 

5. The Society Is registered under sec- 
tion 3 of the Act. Certain consequences 
follow to distinguish it from an unregis- 
tered Sodety. Section 5 says _ that the 
properties bdonging to a Sodety regis- 
tered xmder the Act, if not vested in 
trustees, shall be deemed to be_ vested, 
for the time being, in the governing body 
of such Sodety. The matter as to how 
suits can be filed by and against a Sod- 
ety has been provided in the sixth section 
of the Act. It enables the filing of a suit 
by or against the Sodety in the name of 
certain office bearers or trustees as may 
be determined by the Rules and Regirla- 
tions of the Sodety or in tte name of 
such person as may be appointed by the 
governing body for the Sodety. For_ the 
purpose of emphasising the point which I 
nm going to decide, I thinlc it necessary 
to refer only to one more section. i.e,. the 
eighth of the Act and to no other. That 
section provides that if a judgment is 
obtained against a person or officer nam- 
ed on behaK of the Sodety. such judg- 
ment carmot be put in force against the 
property or against the body of such per- 
sons or officer but can be put in force 
against the property of the Sodety. 

6. The names and addresses of the 
members of the governing body to 
v/hom the management of tlie Sod- 
ety rvas entrusted as required by 
section 2 of the Act, were given in 
Article 4 of the memorandum of as- 
sodation. It shows tiiat almost all the 
members were either ministers or secre- 


taries of the Central Government or 
ministers or secretaries of various State 
Governments. The names of members 
were also given in Artide 5 who having 
associated themselves for the purpose 
described in the memorandum of assoda- 
tion agreed to subscribe their names to 
the memorandum. In the Rules and Regu- 
lations provision was made as to who 
would be the members of the Society 
and that again would show that most of 
the members were either ministers and 
secretaries of the Central Government or 
State Governments. Some of. tlie out- 
siders were to he nominated by the 
Chairman who was the Union Minister of 
Defence. 

7. The question as to what is exactly 
the legal character of a Sodety register- 
ed imder the Act has been the subject 
matter of consideration in several ded- 
sions with reference to relevant decisions 
of the English Court imder Friendly Sod- 
eties Act or the Trade Union Act. The 
gist of those dedsions is that a Sodety 
registered under the Act is not body 
corporate or a corporation having a dis- 
tinct legal entity from the members con- 
stituting it in the sense a company in- 
corporated under the Indian Companies 
Act has or a Society registered under the 
Co-operative Sodeties Act has, yet it has 
its own identity, personality or entity 
which, for all purposes is not identical 
with that of the members constituting it 
A Sodety when registered comes into 
existence as a registered Sodety and has 
properties of its own. Although legal 
title in the properties may vest in the 
trustees or Board of Governors yet the 
equitable title, to use the English Phra- 
seology, vests in the Sodety. 

A person serving under the Sodety or 
in any of the institutions started by the 
Sodety in accordance witli its objects is 
an employee of the , Sodety under the 
control of the Board of Governors. His 
service conditions are regulated by the 
rules and regulations framed by the Sod- 
ety which undisputedly in this case, em- 
powered respondent no. 1 to appoint the 
petitioner and under certain circumst- 
ances, to dismiss him by following certain 
irules. Nowhere it is suggested by the 
petitioner that the rules governing his 
service conditions were those framed in 
accordance with Article 309 of the Con- 
stitution. Had I been able to say tiiat 
the sodety is a full-fledged corporate 
body or a corporation, numerous deci- 
sions were there to say that in such a 
situation, even if the ov/nership of the 
corporation or the control of its manage- 
ment was in the Government, an em- 
ployee of the corporation cannot be an 
employee of the Union or the Stata In 
tliis connection. I may only refer to the 
case of Subodh Ranjan v. Sindri Ferti- 
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Users and Chemicala Ltd. AIR 1957 pat 
10 and Ranjit Kumar v. Umon of India. 
AIR 1969 Cal 95 In which various other 
cases have been discussed. 


difficulty in applying the ratio 
of all those cases on all lours Is that the 
reeistered under the Act is not 


oociety registered under the Act is not ““ni the memben 

Q body corporate as held by the Supreme time composed. 

Court m Board of Tru-rtM**- r. ^ . 


in Board oj Tnateis."' Ayi;jie<5c 

mK 1962 SC 458. In many cases decided 
by various High Courts, a view had been 
section 6 of the Act Is an 
en^Iing proton and the Society regis- 
ter^ under the Act can sue and be sued 
m own name; vide A. S. Krishnan v. 
l^undar^ .pil94, Bom312. Salra- 
S^'^h^talankar v. A^a Samai 

Bombay. AIR 1946 Bom. 5167?. B N 
H t ^“^tteev.Govt of Andhra Pra- 

19a9 Madh Pra 172. Innoneof thosecases. 

occasion for dS 
question as to whether a 
re^ster^ Soaety registered under the 
Art U distinct In all respects from the 

file the suit or be sued in resn^^ «f n 
twH®T **5 the Society. Bhag- 

“*T r^pert.<£. 

^ elaborately In the 

above: AIR 1943 
516. Lordship took the rtw 
r«2i^ered under 
a Soaety enjoys the status of 

« entity apart from its membera 
constituting the same and is capable of 
s^g or being sued.” ot 


he was inclined to think that a r pfnV?^ 
ed tede union, though not an Incorporat* 
ed ^dy. be called a separate legal 
entity while, at the same time, remaining 
an unincorporated association of indivi- 
duals whic^ as the majority view waa 
Is not distinguishable at any moment of 
““m the members of which, it was 


College case. AIR 1962 
SC 458 the Supreme Court does notseem 
to have either approved this view or dls- 
down was that 


the Bnmhn^ Drtence Minister of the Centre to fona 

the °°* proceed to ® Society. Indicates that the control or 

“ °K saying that the SoHetrf management of the .qnHetv «r instihi- 


i*c\asion 

of saying that the Society 
£^e^£jf ^rf^® Art is a corporatiS 
incorporated as the 
term Is legally understood. Yet I am 
Inched to think that in the limitod seS^ 

from 41. Bhag^ti. J. finds ample supixjrt 
deoaon of the House of SS 
m Bonsorv. Musician’s Union 1956 AC 


, ®- ^ Das. J. fas he then was! deliver- 
mg the leading judgment on behalf of tbe 
Court In the Ubia College case, referred 
to the majority view expressed in 1956 
^ ^ 104 only for the purpose of show- 
mg that a society registered under the Ad 
is not a body corporate but is still sa 
unincorporated body of persons. The pro- 
blem has got to be viewed differently ia 
different context A Society reglst^, 
under the Act may not be a body cor- 
^rate, quite distinct from its membera 
But without going Into the debatable 
question as to whether It would have Its 
legal entity or not suffice It to say 
that yet It has got a separate existence 
tor. m^y purposes. It is no doubt true 
as is the case of the petitioner, that most 
Of the members constituting toe Sodety 
» offldo holders of office In the 
tentral Government or various State 
Governments, yet when they agreed to 
form a Society they brought into exist* 
1“?® called toe Salnfk 

Society to raise funds either from 
tM Government as the memorandum of 
e 8®-i ^OTOorfrom other sources to start 
“amik Schools, to control Its manage- 
ment through the Board of Governors, 
as also through the local Board of Gov- 
ernors and not to leave the control In 
the hands of either the Central Govern- 
ment, or the State Governments. 

Ths very fart that Chief Ministers oil 
vanous States had combined with the 
ll^^ce Minirter of the Centre to fona’ 


« wutfiy, mojcates that the control ca 
management of the Sodety or its Instituj 
lions was not to be left In the hands og 
any Government either the Central or ot 
®”y one State. It could not be so left 
And that is the reason that for toe pur-, 
poses of establishing institutions lih| 
~®duk Schools, a new body was fonned 
In the shape of a register^ Sodety 
Under the Act. As soon as that new body 
■was formed, any person agreeing to serve 
Under thn ... i .« >4. 


Suprane^C^rt*^*^*.^'?^- “^ced 1^ the tormei any person agreeing to serve 

Lorf Morinn ^ ^ College case, under the Sodety or in any of its InstitiH 

g.rt« to th&r JS? •» 


ST'S," '■.“'fy 5i'»: the Sode?^ S’ot to hold sa 

no. op '‘'in- to.der toe Union or fte] 

“ - ''nal ^ Advertton once more to the ded- 

d^ members. Lord Keith of House of Lords In the case of 

who had agreed with the majoritv referred to above it Is to be 

In some respects, did not <Sa^te English cases dis- 

S^®^ therein had gone to the extent of 
end Lord porter in this regii^ri^ that a registered Society ofthelond 

«saxa. rather, with which we are concerned In this case 
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was a corporate body. Even short of 
that, the earlier case decided by the 
House of Lords in the Taff Vale Rly. Co. 
V. AmalRamated Society of Rly. Servants, 
1901 A C 426 was interpreted to mean 
that such a Society was a legal entity by 
three of the Noble and Learned I^rds 
while the remaining two of their Lord- 
ships said that it has used that expres- 
sion for the purpose of deciding the 
suability only. One thing is clear to me 
that position of re^tered Societies or 
unregistered Societies cannot be on the 
same footing. There cannot be any doubt 
that a registered Society can sue and be 
sued in its o\vn name, can own its own 
property and can employ its own 
ser\'ants. In such a situation, if I may 
draw an analogy from the case of 
partnership, as was done by the House of 
Lords in Bonsor’s case for deciding the 
point at issue, it may be said that the 
Governor, acting on behalf of a State, 
through his authorised officer, may enter 
into a partnership with A and B, say to 
carry on a business. Although the partner- 
ship firm will have no separate legal 
entity, yet, it will have its separate exist- 
ence, ov/nlng its property separately and 
employing its servants separately. It 
is difficult to imagine that the ser- 
vants of such a partnership will be 
civil servants under the State getting 
the protection of Art 311 of the Consti- 
tution. 

10. Applsnng the tests laid down by a 
Bench of this Court in Lachimi v. Mli- 
tary Secy, to the Government of Bihar, 
AIR 1956 Pat 398 it is also to be noticed 
that the petitioher, in no sense, can be said 
to be holding a civil post under the Union 
or a State. I, therefore, hold that the 
main argument put forward on behalf of 
the petitioner must faiL It is according- 
ly, rejected. 

11. The impugned order is the order 
of the Principal of the Sainik School. On 
a parity of reasons which I have discuss- 
ed for holding that the petitioner is not 
holding a civil post under the Union or 
any State, it is manifest that the Prin- 
cipal is also an employee of the Sainik 
School established by the Sainik Schools 
Society, registered under the Act. The 
remedy of writ sought for by the peti- 
ticner against him is not an appropriate 
remedy. Moreover, he has filed his . ap- 
peal against the order of tlie Principal 
before the authorities of the governing 
body. Before any reasonable tirne elaps- 
ed to enable the authorities to dispose of 
his appeal on merits, in hurry he seems 
to have rushed to this' Court and filed 
the present writ application on 5th July, 
1963. I do not think it necessary- or advis- 
able to say , any word in regard to the 
merit of the petitioner’s case challenging 
the order of dismissal passed by respon- 


dent No. 1 as that may prejudice either 
P^rty. either in the appeal filed by the 
petitioner or in a suit, if 'the petitioner is 
advised to file one. 

12. In the result, this writ application 
fails and is dismissed but there will be 
no order as to costs. 

13. B, N. JHA. X; I agree. 

Petition dismissed. 


AnS 1970 PATNA 167 fV 57 C 27) 
ANWAR AHMAD AND 
M. P. VERMA JJ. 

Sanwarmal Agarwalla, Appellant v. 
Benoy Krishna Mukherjee and another. 
Respondents. 

A. F. O. D. No. 459 of 1963. D/- 19-5- 
1969. from decision of Sub. J. Hud 
Court. Dhanbad. D/- 22-5-1963. 

(A) Debt Laws — Bihar Mone.y*Lenders 

(Regulation of Transactions) Act (7 of 
1939), Section 4 — Registration as 

money-lender — Provisions not applicable 
where money-lending is casual — Pro- 
fessional money-lender — Test of. 

The bar of S. 4 to maintainability of 
a suit is not applicable where the plain- 
tiS is not a professional money-lender. 
It is well settled that where money-lend- 
ing is casual, then the provisions regard- 
ing registration as a money-lender do 
not apply. AIR 1949 Pat 400, ReL on. 

(Para 7) 

The business of money-lending im- 
ports a notion of system, repetition and 
continuity, and that is a test of deter- 
mining whether the plaintiff is a pro- 
fessional mone.y-lender. Occasional loans 
to relatives, Mends or acquaintances do 
not make the lender a professional 
money-lender. There must be more than 
occasional and disconnected loans to 
justify a finding that the plaintiff is a 
professional money-lender so as to apply 
the bar of the section. 1959 BLJR 145 
and AIR 1963 Pat 350, Rel, on, 

(Para 7J 

(B) Debt Laws — Bibar Money-Lenders 

(Regulation of Transactions) Act (7 of 
1939), Section 4 — Maintainability of 
suit without registration — Onus to 
prove is on plaintiff. AIR 1969 Pat 234 
(FB), Rel. on. (Para 8) 

(C) Debt Law.s — Bihar Money-Lenders 

(Rc.gulation of Transactions) Act (7 of 
1939). Sections 2 (f), 4 — Loan ~ 

Definition of — Lessee unable to 
pay salami amount — Lessee mortgag- 
ing the lease property — lilortgagc deed 
executed in favour of lessor — Transac- 
tion is not 'loan’ within the meaning of 
the section — Provisions of Section 4 
not attracted. 
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Where a lessee, bdhfi unable to pay 
the salami amount, mortgases the lease 
property by executing a mortgage bond 
in favour of the lessor in consderatlon of 
the said amount, agredng to pay the 
mortgage money on a prescribed date and 
In default thereof to pay interest from 
tte next day of that prescribed date then 
the transaction itself cannot be said_ to 
be a loan so as to attract the prordsiona 
of the Act Both the lease and the mort- 
gage bond being contemporaneous docu* 
ments and as the mortgage bond, not 
bearing any interest for a numbCT of 
years, is not executed "in respect of past 
liability”, the amount mentioned in the 
mortgage bond cannot be said to be a 
"loan". (Para 9) 

Such transaction may be said to be a 
‘debt* at best and every "debt” is not 
a 'loan”. AIR 1941 Cal 538. Rel. on. 

(Para 9) 

(B) hlines and hlinerab (Regulation 
and Development) Act (1946). Sertiooa 4, 

5 — Rules tinder SeeUon S Mineral 
Concession Rules (1949), Rules 37 and 48 

— Mines and Minerals (Regulation and 

Development) Act (1957), Section 4 — 
Mining lease Lease created in 1956. in 
violation of Role 37 — V^dity 1948 
Act repealed by 1957 Act — Roles made 
under 1948 Act deemed to have been 
made in 19S7 Act — Provisions of 1957 
Act do not lay that such lease shall be 
void altogether — Lease tvill not he void 
sod ineffective. (Para 10 ) 

(E) Civil P. C. (1908). Sections 100, 101 

— Mining lease — Mortgage of leased 

property — Mortgage decree creating 
charge on mortgaged property — - Qoes-' 
tion as to effect on lease because of tbc 
provisions of the Rihar Land Reforms 
Act ~ Question being purely a qaestion 
of larv can be xwed for the first time in 
appeal. (Para 12) 

(F) Bihar Land Reforms Act (30 of 
19S0), Sections 4, 10 — Mining lease — 
Lease property mortgaged — Vesting of 
estates in State under Section 4 — Effect 
ol, on lease — Old lease comes to an 
end and new statutory lease comes into 
effect — Remedy of mortgagee is not 
to enforce mortgage bond but to follow 
compensation. AIR 1967 SC 80L ReL on. 

(Para 12) 

Cases Referred: Chronolof^eal Paras 
(1969) AIR 1969 Pat 294 (V 56) - 
1969 Pat UR 51 (FB). Smt. 

Fula Devi v. Mangtu MaharaJ 8 

(1967) AIR 1967 SC 801 (V 54) =• 

1967 BUR 331. Rai Klshore Pra- 
sad Narayan Singh v. Ram 
Pratap Pande S2 

0967) AIR 1967 SC 887 (V 64) - 
1967-1 SCR 707. Bihar Mines 
Ltd. V. Union of India 10, II 


. K* Hukherjee (M, F, yerma A.LE. 

(1963) AIR 1963 Faf 350 (V 50) 

1963 BUB 361. Lakhi Narayan 
Sao V. Sm. Bhagwatl Kuer ! 

0959) 1959 BUR 145 « ILR 38 
Fat 538, Dwsrkadas hterwari Vt 
Kalipada Dey 9 

(1949) AIR 1949 Fat 400 fV 36) 

ILR 27 Pat 77. Bhutnath Kumag 
y. Nilkantha Naiain Singh S 

(1941) AIR 1941 Cal 533 fV 28) 

45 Cal WN 734. Saradindu Sekhar 
Eannerjee v. L^t Mohan MaTnimdar B 
(1921) AIR 1921 Pat 150 (V 8) “ 

5 Pat LS 715. Tilakdhaii Singh 
V. Gour Narain 10 

M/s. Xjolnarayan SInha and Lalit 
Mohan Shaima, for Appellants G. C. 
Muldierjee, M. N. Banerjee, P. C. 
yerma and P. C. Daa, for Itopondents. 

RL P. \TRMA, Jg— This appeal has 
been directed against the preliminary 
decree passed by the Second Subordinate 
Judge. Dbanbad, In “Utle (Mortgage) Suit 
No. 16 of 1962 decre^g the 
suit with costa on contest against defen- 
dant Ko. 2 and ex parte against defen- 
dant No. 1. He dirked the defendants 
to pay a sum of Rs. 33.88Z88 palse to 
the plaintiff on or before the 22od 
August, 1963. failing which the mortgag- 
ed property, or a sufficient portion the^ 
of, was to be sold to satisfy the 
decree. 

2. Ihe case el the plalntiffi Portly 
stated, was that coal lands measuring 50 
lighas lying in village Baromesfa, P. S. 
Baghmam. in the district of Dhajobad, 
as described In Schedule "A” of the 
pl^t. belonged to the pliiintiff.s On the 
3Ist December, 1949, both the defendants 
took settlement of those coal hearing 
lands from the plaintiff under a register- 
ed Indenture of Mining l/case. together 
■with all inclines. Quarries, houses, tools, 
machineries eta This colliery v?as thm 
known as "Central Sindhi CoBlcr^ 
which name was subsecjuently changed 
into "South hluraidlh Colliery. The de- 
femlants agreed to pay a salami of 
Rs. 18,000/-; but they were not in a 
tion to pay so mu(£ in cash and so they 
executed a registered mortgage bond m 
the same date in favour of the plaintiff 
in consideration of the said amount of 
Bs. 18.000/-. Under this mortgage bona 
the defendants hypothecated, by simple 
mortgage, the very same 50 bighas of 
coal lands as d^ciibed in Schedule A 
of the plaint. They further agreed to pay 
the mortgage money to the plaintiff on or 
before the 30th June, 1950; and. In de- 
fault thereof, the defendants made them- 
selves liable to pay interest on the same 
amount at 6 p. a p. a. from the 1st Jid^ 
J950 till realisation. In sedte of repeated 
demands and notice, the defendmts mort- 
gagors did not pay any amount to the 
plaintiff, and so the ptato tiff to bring 
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tHe suit lor recovery of the principal 
amount of Bs. 18,000/-, together with 
interest at 6 p. a p, a. from the 1st July to 
June 1962, amounting to Rs. 12,960.00. The 
pl a i ntiff prayed that a mortgage decree 
for the above mentioned sum, together 
with costs and interest, pendente lite and 
further, be granted in his favour, and 
the said decretal amount be declared a 
charge on the leasehold coal lands. The 
plaintiS further prayed that, if the defen- 
dants fail to pay the decretal dues with- 
in the time fixed by the Court, the mort- 
gaged property be put to sale and, should 
the sale proceeds be insuflacient to satisfy 
the decretal dues, a personal decree be 
passed against the defendants, 

3. Both the defendants filed separate 
written statements. But at the time of 
hearing only defendant No. 2 contested 
the suit, and the lawyer for the defen- 
dant No. 1 endorsed "no instruction”. In 
the written statement filed on behalf of 
defendant No. 1, it was contended that 
defendant No. 2 was never his adopted 
son; rather he was the karta of his joint 
family. He, along with defendant No. 2, 
purchased the lands in suit from one 
Satyaprasad Chatterjee tmder a register- 
ed deed of sale dated the 15th December, 
1949; but when the defendants, along 
with other members of their families, 
entered into posse^on of the property in 
suit, the plaintiff represented that he 
had interest in the property, and advanc- 
ed a daim in respect of the said property. 
So, in order to buy peace and under the 
coerdon of the plaintiff, the defendants 
w'ere forced to execute the mining lease 
in question. The mortgage in question is 
without condderation, inasmuch as the 
very same property was also charged 
Tmder the mining lease in question. Ac- 
cording to defendant No. 1, defendant 
No. 2 had deceived him because he stop- 
ped sending retimn about the income etc., 
in respect of the colliery in question 
dnce after May, 1949, and for this he 
(defendant No. 1) had brought Title Suit 
No. 29 of 1960 against defendant No. 2. 
Another plea taken was that the plaintiff 
was not a registered money-lender, and 
so the suit was not maintainable. 

4. In the written statement filed on 
behalf of defendant No. 2, practically the 
same averments were made. This defen- 
dant also contended that the mortgage 
bond -was without consideiption and was 
executed under undue influence and 
coercion. He also made out a case of 
payment of Rs. 11,000/- in several instal- 
ments to the plaintiff. 

5. The learned . Subordinate Judge 
came to the conclusion that the suit was 
not barred by Section 4 of the Bihar 
Money-Lenders Act (Bihar Act VH of 
1939): that the mortgage bond was for 
cxinsideration and that the mortgage 


money was re^able from the defen- 
dants. As against this judgment and 
decree, the present appeal has been filed. 

6. In this Court, two additional 
grounds were taken on behalf of the 
appellant (i) that the impugned mort- 
age, being in violation of Rule 37 of 
pe Mineral Concession Rules, 1949, was 
inoperative; and (ii) that, after the vest- 
mg of the estates and tenures in the 
State of Bihar, tmder the provisions of 
tte Bihar Land Reforms Act, on the 1st 
January, 1956. the entire interest in the 
estate in question, including the interest 
of the plaintiff-respondent and the defen- 
dmt-appellant, vested in the State of 
Bihar absolutdy and free from encum- 
brance and, as such, a mortgage decree 
for sale was illegal 

7. I shall first fake up the point 
wheper the suit itself is haired under 
Section 4 of the Bihar Money-Lenders 
(Regulation of Transactions) Act, 1939 
(Bihar Act VII of 1939). The relevant 
portion of that section reads as follows: — ■ 

I'i. Suit for recovery of loan only main- 
tainable by registered money-lenders — 
No Court shall entertain a suit by a 
money-lender for the recovery of a loan 
advanced by him after the commence- 
ment of this Act unless such money- 
lender was registered under the Bihar 
Money-Lenders Act, 1938 (Bihar Act 3 
of 1938) at the time when such loan was 
advanced ” 

Two important things are to be consider- 
ed for the application of this section. The 
first thing is whether it is a suit for a 
money-lender; and secondly, whether it 
is for recovery of a loan. In the present 
case, no money was actually advanced hy 
the plaintiff. He had to take a salami 
of Rs. 18,000.00 from tlie defendants, and 
the defendants had no ready money to 
pay the same. They, therefore, executed 
the mortgage bond in respect of this 
salami money. It is not argued on be- 
half of the appellant that the plain- 
tiff is a professional money-lender. It 
has been held in several cases that where 
money-lending is casual, then the prow- 
sions regarding registration as a money- 
lender do not apply, vide AIR 1949 
Pat 400, Bhutnath Kumar v. Nilkantlia 
Narain Singh. 

The business of money-lending imports 
a notion of system, repetition and con- 
tinuity, and that is a test of determining 
whether the plaintiff is a professional 
money-lender. Occasional loans to rela- 
tives, friends or acquaintances, do not 
make the lender a professional money- 
lender. There must be more than occa- 
sional and discoimected loans to justi- 
fy a finding that the plaintiff is a 
professional money-lender so as to apply 
the bar of section 4 of Bihar Act VH 
of 1939: Vide Dwarkadas Marwari v. 
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Kalipada Dey. IS59 BUB 145 and Lathi 
Narayan Sao v. Sm. Bhagwati Kuer, AIR 
1963 Pat 350. 

8. The next point "whidj arises loif 
consideration in this connection is as to 
•which party has to establish that the 
bar of Section 4 of the Bihar Act VH of 
1930 is not applicable to the present suit 
Generally speaking, the onus lies on the 
party which asserts a particular fact or 
an exception to the general rule; and the 
learned Additional Subordinate Judge has 
referred to some of the cases dedded by 
this Court in paragraph 7 of Ma Judg- 
ment I need not refer to and critically 
examine those references; because, so far 
as this Court is concerned, the point is 
settled by a decision of the Full Bench 
in Sriraati Fula Devi v. Mangtu MaharaJ 
3969 Pat LJR 51 = (AIR 1969 Pat 294 
(FB)). After a review of various deci- 
sions concerning this point their Lord- 
ships observed that it must be held that 
the onus to prove, as a matter of law, 
that the suit is entertainable with- 
out registration, is on the plaintiff, in 
view of the bar under the first paragraph 
of Section 4. In view of this decision. It 
has to be examined whether this IniOal 
onus has been discharged by the plain- 
UfL Of course, in the plaint It was not 
stated that the plalstiil is not a profes- 
sional money-lender, nor that for this 
transaction no registration under this Act 
was necessary. But. in his own evi- 
dence, the plaintiff (P. W. 2) has stated 
that he bad no money-lending businesa 
Learned counsel for the appellant has 
criticised this statement by advancing 
an argument to the effect that the plain- 
tiff did not specifically say that, at the 
time when toe mortgage bond was exe- 
cuted, he had no money-lending business. 
This statement he made on toe 11th May, 
3063, whereas the bond was executed on 
the 31st December, 1949. In xny opinion, 
such a narrow interpretation cannot be 
put to this statement. The plaintiff was 
making this averment with reference to 
the objection raised on behalf of the 
appellant in paragraph 2 of his written 
statement As a matter of fact the 
defendant did not lead any oral evidence 
whatsoever on this point Nobody on 
his beball came to say toat the plaintiff 
was a professional money-lender, so as to 
require registration under toe Act I 
therefore, feel no' hesitation in holding 
that for the transaction in question the 
plaintiff need not have been registered 
under this Act 

9. Apart from tiffs consideration, 
there Is also another point in favour of 
the plaintiff-respondent It has be^ 
argued on his behalf that this transaction 
does not represent a loan so as to 
attract the previrions of toe Bihar iloncy- 
Lenders Act. The term loan has been de- 


fined In S. 2 (D of the Act end the rele- 
vant iXTtion runs as follows:— 

"Toan* means an advance, whether of 
ironey or in kind, on interest made by a 
money-lender, and shall include a trans- 
action on a bond bearing Interest 
executed In respect of past liability and 
any transaction which. In substance, is 
a loan " 

Here also, the "advance” must be made 
by a "money-lender'’. It has already 
been held toat the plaintiff Is not a 
money-lender in toe sense so as to attract 
the provisions of Section 4 of toe Act. 
Any way. the transaction' itself cannot 
be said to be a ‘loan”. This mortgage 
bond did not bear any Interest for a 
number of years, and then it was not 
executed "in respect of past liability”. 
Both the lease and the mortgage bond 
were contemporaneous documents. So 
this amount as mentioned In the mortgage 
bond cannot be said to be a "loan". In 
the case of Saradindu Sekhar Bannerjee 
V. Lallt Mohan Mazumdar, AIR 1941 Cal 
538. it was held that such a transaction 
may be said to be a "debt” at best, and 
further that every "debt” is not a 'loan”. 
So. on this ground also, 1 do not think 
the provisions of the Bihar Money- 
Lenders Act. 1939 are attracted in toe pre- 
sent case. In agreement with the deci- 
sion of the learned Additional Sub- 
ordinate Judge, it must, therefore^ be 
held toat the sifft by the plaintiff is not 
hit by Section 4 of the Bih^ Money- 
I^enders Act. 1939. 

JO, The second point urged by learn- 
ed counsel for the appellant is that toe 
lease itself, being in vdola^n of Rule 37 
of the Mineral Concession Rules, 1949, 
was void and ineffective. In my opinion, 
this argument does not carry any -weiglrt. 
Prima fade, if the lease Is held to be 
void or Inoperative, the appellant must 
0ve up possession under this lease and 
the property denffsed must revert to 
the lessor. It Is nobody’s case that any 
such controversy had ever arisen between 
toe parties 'before the Institution of this 
suit. Learned Counsel for the appellanl 
has argued that this lease was created In 
violation of Rule 37 of the Mineral Con- 
cession Rules, 1949 (herdnafter referred 
to as the "1949 Rules"). This rtile lays 
down that "the lessee may, with toe 
previous sanction of the State Govern- 
ment ............ transfer his lease or any 

right, title or interest therein, "to a 
person holding a certificate of approval 
on payment of a fee of Rs. 100 to the 
State Goxrernment . . ” In 1954. a pro- 
viso was added to this rule, and it is to 
the effect that "no mining lease or any 
right, title or interest therein in resp^ 
of any mineral specified in schedule Ivi 
toall be so transferre d except' wit h th a 
previous approval of the Central Govern- 
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izient” This lease was executed, as al- 
ready stated, on the 31st December, 

1949, The 1949 Rules came into force on 
and from the 25th October, 1949; but they 
had not been extended to the Chotanas- 
pur area. So, when the lease was initial- 
ly executed, there was no necessity for 
a lessee or a sub-lessee, as in this case, 
to hold a certificate of approval It has 
been shown to us that, under Notifica- 
fion No. 480-iiW-27 1/R. dated the 16th 
January, 1950 the provisions of Mines 
end Minerals (Eeculation and Develop- 
ment) Act (hereinafter referred to as the 
*'1948 Act”! were extended to Chotanag- 
pur Division, tmder the provisions of sec- 
tion 92 of the Government of India Act, 
1935. Learned counsel has argued that 
at least from that date the lessee must 
conform to the provisions of rule 37 of 
the 1949 Rules, He has further argued 
that this lease was re^stered in Mardh, 

1950, and till registration no title could 
pass to the lessee. He has drawn omr 
attention to the case of Tilakdlrari Singh 
V, Gour Narain, 5 Pat LJ 715 = (AIR 
1921 Pat, 150) where it was observed 
that where an instrument which pur- 
ports to transfer title to property requires 
to be registered the title does not pass 
until registration has been effected, 
Iicamed counsel for the plaintiff-respon- 
dent has argued that this question raises 
investigation of facts and ought to have 
been raised at the earliest stage when 
the suit was brought in the trial court. 
The plaintiff could have then secured evi- 
dence to show that he had not violated 
the provisions of rule 37 of the 1949 
Rules. He further pointed out that 
rule 37 occurs in Chapter IV of the Rules 
which deals with the "Grant of Mining 
Lease in respect of land in which the 
minerals belong to Government”, and, in 
his opinion, if any rule was to be made 
applicable to this transaction, it must be 
Rule 48, which occurs in chapter V deal- 
ing with "Grant of mineral concessions 
by private persons.” So far as the pre- 
sent point is concerned, both these rules 
are practically the same. His further 
argument was that it was_ neither a pro- 
specting licence nor a mining lease but 
Is a sub-lease, so to say. In my opinion, 
the term, "lease” also includes a "sub- 
lease” as discussed in various case laws”. 
But the matter is not free from doubt. I 
may further refer to the definition of 
‘lease” in Section 2 (1) of the Bihar Land 
Reforms Act, 1950. which prescribes ttat 
“Lease” in rdation to mines and mine- 
*'rals riiall include a sub-lease or pros- 
pecting lease and an agreement to lease 
and sublet . . .” Under section 4 (1) of 
the 1948 Act (Act 53 of 1948). no mining 
lease was to be granted after the com- 
mencement of this Act, otherudse than in 
accordance with the rules made under 


this Act, Sub-section (2] of Section 4 
provides that any mining lease granted 
contrary to the provisions of sub-sec- 
tion (1) shall be void and of no effect. 
The law on the subject of mines and 
minerals has developed from time to time 
in the light of experiences gained. In 
1957, another Act. namely, the Mines and 
Minerals (Regulation and Development) 
Act, 1957 (67 of 1957), was enacted. Under 
section 4 (1) of this Act, "No person shall 
underlalce any prospecting or mining 
operations in any area, except xmder and 
in accordance with the terms and condi- 
tions of a prospecting licence or, as the 
case may be, a mining lease, granted 
under this Act and the rules made there- 
under: Provided that nothing in this sub- 
section shall affect any prospecting or 
m i nin g operations imdertaken in any area 
in accordance with the terms and condi* 
tions of a prospecting licence or mining 
Iease_ granted before the commencement 
of this Act which is in force at such com- 
mencement.” Sub-section (2) lays down 
that "no prospecting licence or mining 
lease shall be granted otherwise than in 
accordance wnth the provisions of this 
Act and the rules made therermder”. So, 
clearly, this Act does not lay do\vn that 
any mining lease in contravention of this 
section shall be void altogether. Under 
section 21 of this Act penalty has been 
provided, and it lays down tliat "(i) 
whoever contravenes the provisions of 
sub-section (1) of section 4 shall be 
punishable with imprisonment which may 
extend to six months. . " I may further 
point out that, imder section 5 of the 
1948 Act powers were given to the Cen- 
tral Government to malm rules for regu- 
lating the grant of mining leases in res- 
pect of any minerals or in any area. Tire 
ilineral Concession Rules were made by 
the Centi’al Government in exercise of 
its power under section 5 of the 1948 Act. 
Argument of learned counsel for the ap- 
pellant is that when the lease in question 
was registered in March. 1950, the 1949 
Rules were extended to Chotanagpur 
Division and so if the lessee had no certi- 
ficate of approval, the lease in his favour 
was void. From tlie discussion made 
above, it is dear that this Act v/as follow- 
ed by another Act on the same subject 
in 1957 in which no such stringent conse- 
quences were to follow, if the lease was 
not in conformity with the provisions of 
rule 37 or rule 48 of the 1949 Rules. 
Moreover, under section 31 of the 1957 
Act, tlie Central Government was autho- 
rised to relax the rules in spedal cases. 
No doubt, by section 29 of the 1957 Act, 
all rules made or purporting to have been 
made under the Act of 1948 were to be 
deemed to have been made in the 1957 
Act and v/hich were not inconsistent 
therewith. In other words, all existing 
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rules were to continue when the 1957 
Act came in force, though the 1948 Act 
was repealed by the 1957 Act (Vide para- 
graph 6 of the Judgment of the Supreme 
Court in the Bihar Mines Ltd. v.timon 
of India AIR 1967 SC 887). On a conn- 
deration therefore, of these various rules 
and the provisions of the 1943 and 1957 
Acts, referred to above, I am not indin- 
ed to hold that this plea, which has been 
raised on behalf of the appellant, is avail- 
able to him. 

11. The third argument advanced on 
behalf of the appellant is that, with the 
vesting of the estate, in which ttese 
mln prnl areas lie in the State of Bihar, 
the old lease came to an end and a new 
statutory lease came into being, as pro- 
vided under section 10 of the Bihar Land 
Reforms Act. If the mines were work- 
ed directly by the intermediary "hen the 
Bihar Land Reforms Act, 1950 came into 
force, the proviaons of section 9 of the 
Act would apply. This question came up 
for consideration before the Supreme 
Court in the case of AIR 1967 SC 837. 
There was a difference of opinion amongst 
the learned Judges, but the majority view 
was that the old lease came to an end 
and a new statutory lease came into 
effect I may quote the following Uaesj 
(P. 891). 

"The effect of the estate being deemed 
to be leased by the State Government is 
that the erstwhile lessee of the intermedi- 
ary becomes actually the lessee of the State 
Government for aU purposes from the 
date of the vesting of the estate In the 
State. Be cannot be deemed to be a lessee 
of the intermediary whose title is lost 
under the original lease." 

In that case the point at issue was whe- 
ther the Mimng Leases (ModiRcation of 
Terms) Rules. 1956 were applicable to 
the mining leases in question. Of course, 
the minority view was that section 10 
continues the lease which was subsisting 
on the date of vesting. The terms and 
conditions of the lease are modified and 
the Government U substitute cs lessor 
in place of the proprietor or tenure-hol- 
der. In other respects the old lease con- 
tinues. Anyway, following the majority 
view, it must be held that the old lease 
which was created on the 31st December. 
1949, came to an end on the date of vest- 
ing of the estate in the State of Bihar 
and a new statutory lease came into 
effect 

12. Learned counsel for the plaintiff- 
respondent has argued that this is a new 
jwint which has been taken for the first 
time in this court In appeal and so it 
should be left out of consideration. In my 
opinion, this argxunenl cannot be allowed 
to prevaU, because, to resolve this ques- 
tion, no additional evidence, dther doco- 
mentary or oral, was lequli^ It Is pure- 


ly a question of law, namely. Ih'e effecfi 
on the lease because of the provisions of 
the Bihar Land Reforms Act This ques-j 
tion relates to that part of the decree 
which indicates that a charge shall ^ 
created on the mortgaged property which’ 
shall be sold for the liquidation of the 
debt and that the plaintiff would be also 
entitled to a personal decree if the charg- 
ed property proved insufficient to satis^ 
the dues, tinder section 4 (a) of the 
Bihar Land Reforms Act estates and 
tenures shall, “with effect from the date 
ct vesting, vest absolutely In the State 
free from all incumbrances and such 
proprietor or tenure-holder shall cease to 
have any interests In such estate or 
tenure, other than the Interests expressly 
saved by or tmder the provision of this 
Act" interests of tte proprietor or 

tenure-holder In all sub-soils, including 
eny rights in mines and minerals, are to 
vest in the State Government In this 
view of the legal position, the remedy 
available to the plaintiff is not to enforce 
the mortgage bond and secure satisfac- 
tion of his debt by sale of the mortgaged 
property. His remedy is to follow the 
compensation In the first instance and 
then look forward as to what conse- 
quences would follow in future. As 
held in the case of Raikishore Prasad 
Narayan Singh v. Ram Pratap Pandey, 
1967 B. L. J. R. 331 - (AIR 1967 SC 801) 
the remedy of such a mortgagee is to fol- 
low the compensation as well as the □on- 
vested property of the proprietor for the 
satisfaction of his mortgage dues, 

13. No other point was raised before 
us. 

14. In the result, the Judgment and 
decree of the court below are upheld and 
the appeal is dianissed with this modifi- 
cation only that the decretal dues will 
not be a charge on the mortgaged pro- 
perty and the same shall not be sold for 
the satisfaction ot the mortgage dues. In 
the circumstances of the case, the parties 
shall bear their own costs of this Court. 

15. ANWAR AHMAD, J.: I agree. 

Appeal dismissed. 
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The Bihar Co-operative Motor Vehides 
Insurance Society Ltd.. Appellant v. 
Rameshwar Raut and others. Respon- 
dents. 
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(A) motor Vehicles Act (1939), Ss. IlOF 
Pud 110 — Jurisdiction of Claims Tribu- 
nal — Claims arising before its constitu- 
tion cannot be entertained — Tribunal 
when constituted is a question of fact — • 
Notification constituting Tribrmal — Can- 
cellation by subsequent unpublished noti- 
fication •— First notification remains ef- 
fective — Objection to Jurisdiction of Tri- 
bunal to entertain claim subsequently ac- 
cruing — Onus of proof. 

If a Motor Accidents Claims Tribunal 
has not been constituted under S. 110 
when the cause of action for claiming 
compensation under S. IlOF arises, the 
remedy of the aggrieved party is to in- 
stitute a civil suit for compensation. The 
Claims Tribunal even if subsequently con- 
stituted has no jurisdiction to entertain 
the claim. But tbe question as to when 
the Claims Tribunal has been constituted 
has to be decided on the facts and circum- 
stances of each case. AIR 1964 Madh Pra 
133 and AIR 1964 Madh Pra 136. Rel. on. 

(Paras 7, 8) 

Where the Claims Tribunal had been 
constitlited by a notification dated 28-4- 
1959 which was subsequently cancelled by 
an unpublished notification dated 12-8- 
1959. the cancellation bad no effect and 
the first notification dated 28-4-1959 
must be deemed to be in force and the 
Claims Tribimal would be competent to 
entertain a claim arising out of accident 
on 1-9-1959. The burden is on the oppo- 
site parly who objects to the jurisdictiorj 
of the Tribunal that even the first notifi- 
cation dated 28-4-1959 was not publish- 
ed. If he fails to discharge the onus the 
award given by the Tribunal cannot be 
said to be without jurisdiction. 

(Para 8) 

(B) Motor Vehicles Act (1939). S, IlOA 

(3_) — Application for compensation filed 
within limitation of sixty days of occur- 
ence but no action taken for two years 
due to absence of Boles under S. lllA — - 
Tribunal’s direction to file fresh applica- 
tion in proper form according to rulra 
framed — Filing of fresh application in 
accordance with direction mxist be deemed 
to be by way of amendment so as to pre- 
clude bar of limitation. (Para 9) 

(C) Motor Vehicles Act (1939), S. HOC 
— Power of Claims Tribimal to ^ allow 
amendment of pleadings — Tribunal 
should not allow amendment of claim 
petition for enhancing original cloim_ after 
expiry of limitation so as to prejudice 
right accrued to opposite party — (Civil 
P. C. (1908), O, 6, B. 17). 

In certain circumstances the Court or 
the Tribunal has the power to allow the 
amendment of the pleadings, but amend- 
ment should not be allowed if a valuable 
right has accrued in favour of the op- 
posite party on account of the expiry of 
the period of limitation. No amendment 


will be allowed to introduce a new set of 
ideas to the prejudice of any right acquir- 
ed by any party by lapse of time. AIR 
3967 SC 96, R^. on. (Para 10) 

Thus, a Claims Tribunal acting under 
the Motor Vehicles Act is not justified in 
allowing amendment of application for 
compensation by enhancing the claim after 
file expiry of limitation prescribed by 
S. 110A(3). Even if the Tribimal had 
TOpngly allowed such amendment the 
claim should be restricted to that origi- 
nally claimed. (Para 10) 

(D) Motor Vehicles Act (1939), Ss, IlOA 
and HOC — Claim petition under S. IlOA 
Med by one of legal representatives of 
d^eased — Other legal representatives 
who are also entitled to share in compen- 
sation ought not to be added as parties 
to petition after expiry of limitation pres- 
cribed by S. IlOA (3) — Petitioner is en- 
titled to get entire compensation if he 
has applied as karta of joint Hindu family. 
(Civil P. C. (1908), O. 1. B. 10). 

(Para 11) 

(E) Motor Vehicles Act (1939), S. 96(2) 

and S. HOA — Claim for compensation 
before Motor Accidents Claims Tribunal 
— insurer impleaded as party whether 
can raise defence apart from those speci- 
fied in S. 96(2) and plead that there was 
no negligence of driver of vehicle — • 
(Quaere). AIE 1959 SC 1331 and AIR 1968 
Mad 436, Ref. to. (Para 13) 

(P) Motor Vehicles Act (1939), S. HOB 
^ Award of Tribunal — Award disallow- 
ing claim against owner of vehicle but 
holding that insurer who was made party 
to application in accordance with rules 
was liable — Award only means that the 
sum awarded has to be actually paid by 
insurer and not owner — No error in 
Award. AIE 1967 Pat 342, Bel. on. 

(Para 13) 

(G) Motor Vehicles Act (1939), S. HOD 
‘— Award of compensation by Claims 
Tribunal — - Appeal — Appellate court is 
ordinarily disinclined to reverse findings 
of Tribunal as to amount of compensa- 
tion unless it involved a question of 
principle — It will not interfere unless 
Tribunal applies a wrong principle of law 
or misdirects itself or amount awarded is 
too low or too high. (1935) 1 KB 354 and 
Am 1966 Mad 466 and ADI 19G9 Madh 
Pra 89 and 1951-2 AU EB 448,- Eel. on. 

(Para 15) 


(il) Motor Vehicles Act (1939), S. IIOD 
■— Award of compensation has to be just 
end reasonable — Principles for deter- 
mining laid down in 1941 AC 157, Reiterat- 
ed — Accident resulting in death of 
claimant’s mother aged 53 years and dau- 
ghter aged 4 years — Held, that in the 
circumstances of case Bs. 3000 and Rs, 2000 
should be awarded on account of death 
of mother and daughter respectively. 

(Para 17) 
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TARICESinVAR NATO, J.s This appeal 
by the insurer under Section HOD of the 
Motor Vehicles Act, 1939, Is dirwrted 
against the judgment and award of the 
Claims Tribunal (District Judge). 

2. Respondent No. 1 filed an applica- 
tion under Section IID-A of the afore- 
said Act for compensation on account of 
the death of his mother, Kalawatl 
Rautine aged about 55 years, and his 
daughter, Simla Rautine aged about 4 
years, which took place in an accident on 
J-9-I959 at 4.30 pjn. The said respon- 
dent stated in that application that the 
jeep bearing No. BRR 2222 owned by 
Shyasna Pra^d Smgh (respondent No. 6) 
was being driven by Brajendra Prasad 
Singh on 1-9-1959. The said jeep was 
coming from Dhanbad and was going to 
Deoghar. but when it reach^ Sarsa 
More near Palajori It dashed against 
Kalawatl Rautine and Bimla Rautine who 
were standing by the side of the Jamtara 
Dumka Road and grazing o cow. They 
sustained Injuries and both of them died 
at the spot. He alleged that the jeep was 
coming in speed and the driver did not 
blow the horn. The cow which was preg- 
nant lost her back putha and she also 
died after a few days. It was due to the 
rash and negligent act of Brajendra Prasad 
Singh that those lives were lost The 
said Jeep was insured with the appellant 
which was responsible for risk to the 
third parly. The claim for compensation 
was to the extent of Ba. 6000. The said 
petition was lUed on SO-9-1959. No action 
was taken for a period of about two yearn 
on this petition, but on 17-7-lBOl the Tri- 
bunal registered that application and notM 
that the said application was not In the 
form prescribed .by the Bihar Motor 
Vehicles Accidents Claims Tribunals 
Rules. 1961, and hence It directed the 8t> 
pllcant (respondent No. 1) to file a h^h 
application in proper form accompanied 
by the reouisite fee by 17-8-1961. In com- 
piiannn with, that ordrac a. tash petition 
for compensation was filed by respondent 
No. 1 on 17-8-1961. and he was examined 
on solemn affirmation on the following 
day. In that petition respondent No. 1 
cLiimed Rs. 3000 In respect of the death 
of his mother and the same amount in 
respect of the death of his daughter. 

3. On 18-5-1963 the claimant frespon 
dent No. 1) filed an application for tb 
amendment of the claim petition and In 
creased the amount of compensation to th 
orient of Rs. 10,000 In respect of th 
death of his mother and the same amoun 
la respect of the death of hIs daughter 
in other words, he claimed Rs. 20.000 b 
in. He Elated that the amount of con) 
pensatlon claimed previously was ver; 
low. The tribunal passed an order on the 
same date allowing the amendment osked 
for. subject to limitation. On the pawn 
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date respondent No. 1 filed a petition for 
adding his two brothers, Babulal Rant and 
Kodo Rant (respondents 2 and 3, respecti- 
vely) as parties to the daim petition. The 
Tribunal acceded to this prayer and ad- 
ded them as petitioners Nos. 2 and 3. They 
also filed an application that the amount 
of compensation might be paid to respon- 
dent No. 1. On 26-8-1963 Rudi Rautine 
and Jamani Rautine (respondents 4 and 5, 
respectively) filed an application for being 
added as parties to the said claim petition 
as they were the daughters of Kalawati 
Rautine and were entitled to compensa- 
tion. On the same date they filed ano- 
ther application stating that they had no 
objection if the entire amount of compen- 
sation be given to their brother (respon- 
dent No. 1). On this date the Tribunal 
passed an order adding them as applicants 
subject to limitation if any, 

4. The owner of the car (respondent 
No. 6) showed cause stating that the peti- 
tion was barred by time and the jeep in 
question was rimning in normal speed and 
the driver, Brajendra Prasad Singh was 
blowing the horn. At that time it was 
drizzling and the road was slippery. The 
driver, in order to save Kalawati and the 
child, tried to stop the jeep, but it was so 
close to them that the accident could not 
be avoided. According to him, there was 
no negligence on the part of the driver 
and, in any event, he was not liable at all 
to pay any compensation, inasmuch as the 
said vehicle was insured with the appel- 
lant. The appellant also filed an objec- 
tion staling ^at the claim was barred by 
limitation and the amount claimed was 
exaggerated. There was a further plea 
that the insured himself being liable to 
pay tlie compensation, the insurer was not 
liable at alL 

5. The main issues framed by the Tri- 
bunal were whether the claim was barred 
by limitation (issue No. 2) and whether 
the petitioners were entitled to claim 
damages and, if so. "for what amount?” 
(issue No. 3). Respondent No. 1 examined 
himself to support his case, but the ap- 
pellant as W’ell as the owner did not ad- 
duce any oral evidence. The Tribimal' 
held that the application was not barred 
by limitation and the appellant was liable 
to pay a sum of Rs. 10,000 as total com- 
pensation, including costs, to the_ appli- 
cants (respondents 1 to 5). It directed 
that each of the five respondents would 
be entitled to get Rs. 1000 as compensa- 
tion on account of the death of Kalawati 
and respondent No. 1 alone would get a 
sum of Rs. 5000 on account of the death 
of ids daughter. Bimla. In other words, 
respondent No. 1 would get a sum of 
Rs. 6000 and respondents 2 to 5 w’ould get 
Rs. 1000 each. In this manner, the ap- 
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plication was allowed in part against the 
appefiant, but the claim against tire owner 
(respondent No, 6) was fallowed with- 
out costs. Being aggrieved by the said 
judgment and award, the insurer has filed 
this appeal 

G. The first point urged by learned 
counsel for the appellant was that the Tri- 
bunal had no jurisdiction to entertain the 
petition dated 30-9-1959, inasmuch as the 
Motor Accidents Claims Tribunal was 
constituted much later on 28-5-1960 under 
Section 110 of the Motor Vehicles Act. 
The rules under Section lllA of the said 
Act were framed still later, on 5-4-1961, 
and the publication thereof was on 7-4- 
1961. He thus pointed out that there was 
no Tribunal at all on 30-9-1959, and the 
only remedy of the claimants (respondents 
1 to 5) was to institute a suit in case they 
wanted to claim any compensation. This 
objection was not taken before the Tri- 
bunal and as such this could not be the 
subject-matter of discussion. But learned 
cotmsel placed reliance on the provisions 
of Section 57(7) of the Evidence Act which 
provides that the Court shaR take judicial 
notice of the accession to office, names, 
titles, functions and rfgnatures of the per- 
sons filling for the time being any pub- 
lic office in any State, if the fact of their 
appointment to such office is notified in 
any Official Gazette. Learned counsd 
referred to the provisions of Section IlOF 
of the Motor Vehicles Act which reads 
thus: 

"Where any Claims Tribunal has been 
constituted for any area, no Civil Court 
shall have jurisdiction to entertain any 
question relating to any claim for com- 
pensation which may be adjudicated upon 
by the Claims Tribunal for that area, and 
no injunction in respect of any action 
taken or to be taken by or before the 
Claims Tribunal in respect of the claim 
for compensation shall be granted by the 
Civil Court”, 

He submitted that, according to Section 
IlOF, the Civil Court will not have juris- 
diction to entertain any question referred 
to in that section after the constitution of 
the Claims Tribunal, but prior to the con- 
stitution of the Claims Tribunal the Civil 
Court alone had the jurisdiction to enter- 
tain Claims for compensation in respect of 
accidents involving the death of. or bodi- 
ly injury to. persons arising out the use 
of Motor Vehicles. * 

7. Learned counsel relied on Sushma 
Mehta v. Central Provinces Transport 
Services Ltd., AIR 1964 Madh Pra 133 to 
support his contention referred to above. 
In the dedsion relied upon four cases were 
dealt with together, and the case numbers, 
the dates of accidents and the dates of 
filing tile claims were as follows: 
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"Cue No. Date of acddeat 


Date of filing claim. 


M. A. No. 59/011 

& f 

M. A,No, 60/01 J 
M. A. No. 58/61 
M. A. No. 80/61 


18-9-1959 

ia.0.1959 

24 . 1.1009 


12-11-1959 

29.9.1959 

28.1.1959’'. 


Sectlozis 110. IlOA to IlOF were introduc- 
ed in the Motor Vehldes Act 1939, by the 
Motor Vehicles (Amendment) Act 1956 
(100 of 1956) providine for the constitU' 
tion of one or more Motor Accidents 
Claims Tribunals for the purpose of ad- 
judicating upon for compensation 

in respert of accidents involving death or 
bodily injury. On 18'd-1959 a notifica- 
tion was published in the Madhya Pra- 
desh Gazette bearing the date 7-8-1959 
under which a Tribunal was constituted 
at Jabalpur for several districts including 
the places where the accidents in the four 
coses occurred. In toe first two cases the 
accident had occurred after the date of the 
notification but before Its publication, 
and in the other two cases the accidents 
occurred before the constitution of the 
TribunaL The question arose, whether 
the petitions lay before the Tribunal. The 
Claims Tribxmd had held that the peti- 
tions were not maintainable and as such 
they were returned for presentation to the 
Civil Court, and four appeals were filed 
against those orders. Their Lordships 
considered the provisions of Section IlOF 
as well and observed that the sentence 
"no Civil Court shall have jurisdiction 
to entertain any question relating to any 
claim for compensation which may be ad- 
judicated upon by the CWms Tribunal 
lor that area” made It clear that the two 
remedies could not exist side by side, and 
the moment the Claims Tribunal bad 
jmisdietlOQ to entertain the claim, neces- 
sarily the jurisdiction of the Civil Court 
was existed. Moreover, the Civil Court 
having jurisdiction to try claima in res- 
pect of causes of action which accrued 
earlier to the publication of the notifica- 
tion, it was not possible to hold that Uie 
Tribunal also had jurisdiction to tiy the 
claims relating to those causes of action 
.in view of the express provision of that 
section. The view taken by the Tribunal 
was affirmed: In the same volume there 
Is another dedsion. See Dr. Omprakadj 
Mishra v. National Fire and General In- 
surance Co. Ltd., AIR 1964 Madh Pra 
136. Relying on the case of Sushma 
Mehta. AIR 1964 Madh Pra 133. it was 
held if the cause of action for compensa- 
tion arpse prior to the constitution of the 
Tribunid toe par^ injured had the 
remedy of filing a suit, and toe Tribunal 
had no jurisdiction to entertain an 
application for granting compensation. 

8. There cannot be any dispute about 
the proposition of law that if the CTlalm«i 

(Tribunal was not con^tuted when the 
cause of action arose, the remedy of the 


aggrieved party was to Institute a 
suit for compensation. But the ques- 
tion as to when the Claims Tribunal 
was constituted has to be decided on the - 
tocts and circumstances of each case 
learned counsel has referred to Notifica- 
tion No. A2-301/60 T-22 dated 28th May, 
1960 (published in the Extraordinary issue 
of the Bihar Gazette dated 30-5-1960), ac- 
coining to which a Motor Accidents Claims 
Tribunal consisting of the District Judge. 
Bhagalpur, was constituted for the area 
comprised within the limits of the jurisdic- 
tion of Bhagalpur Division for the pur- 
pose of adjudicating upon the claims for 
compensation In respect of persons ariring 
out of the use of Motor Vehicles. This 
notificaticn, however, itself refers to the 
earlier Notification No. A2-301/59 T 38 
^ted 12th August. 1959. in resp^ of the 
came subject end points out clearly that 
the notification dated 12th August. 1959, 
was not published in the Gazette. The 
soUfication dated 12th August. 1959, (« 
copy of which is available in the Court'i 
office) also refers to still another carliei 
Notification No. A2-301/59 T. J9 datec 
28-4-1969 and cays that tl^t notificatlor 
may be treated as cancelled. The sale 
notification of 28th April, 1959 (a copy ol 
wWrii is in the Court’s office) reads thus 
“In exercise of the powers conferr« 
Iw cub-section (1) of Section 110 of tht 
Motor Vehicles Act, 1939 aV of 1039). the 
Governor of Bihar Is pleased to coi^- 
tute for each of the areas comprised 
within toe limits of the jurisdictions of 
toe Patna, Bhagalpur. Ranchi and Muzaf- 
farpur divisions, a Motor Accidents CTahns 
Tribunal consisting of the District Judge 
posted at the Headquarters station of toe 
Division, for the purpose of adjudicating 
upon the claims for compensation In res- 
pert of accidents involving the death of. 
or bodily injury to. persons arising out of 
the use of Motor Vehicles”. 


Copies of this notification were forward- 
ed to the various departments of the Gov- 
eniment, other officers and also to all 
District and Sesrions Judges, including the 
Judicial Commissioner of Chota Nagpur. 
The position thus was that there was a 
notification imder Section 110 of the 
Motor Vehicles Act. 1939. even on 28-4- 
1959. The accident to question took place 
on 1-9-1959 and the claim petition was fil- 
ed by respondent Na 1 on 30-9-1059. It 
Is thus clear that a Motor Accidents 
Claims Tribunal was already constituted 
^or to the filing of toe said daim peti- 
tion. This notification having been point- 
ed out to learned counsel for the appd- 
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lant. he submitted that this notification 
as well might have remained unpublish- 
ed and as such it could not be deemed to 
be in force. It^ is, however, not at all 
sufficient for the learned counsel to sug- 
gest that an inference of non-publication 
should be drawn in favour of the appel- 
lant, inasmuch as the burden lay on the 
appellant to establish satisfactorily that 
the Claims Tribunal had no iurisdiction to 
entertain the claim petition. I have al- 
ready indicated that this objection was not 
taken before the Tribunal. It is true 
that the notification dated 28-4-1959 was 
cancelled by the notification dated 12-8- 
1959, but the latter notification not having 
been published, the cancellation itself had 
no effect and the notification dated 28-4- 
1959 must be deemed to be in force. The 
onus was on the appellant to establish 
that the notification dated 28-4-1959 had 
no effect and that it was not published, 
but that burden had not been discharged. 
I am thus of the opinion that the claim 
petition was rightly filed by respondent 
No. 1 on 30-9-1959 before the Motor Ac- 
cidents Claims Tribunal, Bhagalpur Divi- 
sion (District Judge, Bhagalpur). It is 
true that that application came to be dealt 
with long after, but the reason for the 
delay seems to be that the rules had not 
been framed till then. The rules were 
ultimately framed in April. 1961, and 
then the Tribunal passed an order on 17-7- 
1961 (referred to above). In this view of 
the matter, the Claims Tribunal had the 
jurisdiction to entertain the petition dated 
30-9-1959 and the award given by it can- 
not be said to be without jurisdiction. 

9. The second point of learned counsel 
for the appellant was that the fresh peti- 
tion. for compensation filed on 17-8-1961 
was barred by time, inasmuch as, accord- 
ing to Section 110A(3) of the Motor Vehi- 
cles Act, no application for compensation 
under Section IlOA could be entertained 
unless it was made within sixty days of 
the occurrence of the accident. There is, 
however, no merit in this contention, in- 
asmuch as the Tribunal itself has pointed 
out that the application for compensation 
was filed on 30-9-1959, i.e., within -30 

days of the date of the occurrence, but no 
action was taken on that petition because 
the rules to be framed under Section 
lllA were not published. The application 
filed on 30-9-1959 must be deemed to be 
an application for compensation, and the 
"fresh application” was filed on 17-8-1961 
only with a view to comply with certain 
rules which came to be framed long 
after the filing of the original apphca- 
tion. In other words, by the filing of the 
"fresh application”, the original applica- 
tion must be deemed to have been amend- 
ed. but the compensation w'as claimed on 
30-9-1959 and not on 17-8-1961. The posi- 
tion thus is that the petition^ for compen- 
sation was not barred by limitation. 
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10. The third point raised by learned 
counsel for the appellant was that the Tri- 
bunal had grossly erred in allowing the 
amendment of the claim, petition so far as 
the amount of compensation was increas- 
ed from Rs. 6000 to Rs. 20,000. His main 
objection was that after the expiry of the 
period of limitation it was not open to the 
claimants to amend the petition and make 
a claim for a higher amount. In the peti- 
tion filed on 30-9-1959 respondent No. 1 
cl^ed a sum of Rupees 6000 
only as compensation and the same 
amount was claimed by him in the peti- 
tion filed on 17-8-1961 as well. The peti- 
tion to amend the claim and increase the 
amount of compensation was filed on 18- 
5-1963. There can thus be no doubt that 
the claim for a sum in excess of Rs. 6000 
was a very belated one and by that time 
the period of limitation for the making 
of the claim had expired. It is true that 
in certain circumstances the Court or the 
Tribunal has the power to allow the 
amendment of the pleadings, but amend- 
ment should not be allowed if a valuable 
right has accrued in favour of the opposite 
party on account of the expiry of the 
period of limitation. No amendment 
will be allowed to introduce a new set of 
ideas to the prejudice of any right acquir- 
ed by any party by lapse of time. This 
latter obseiwation was made by Sarkar, J., 
in A. K. Gupta and Sons Ltd. v. Damodar 
Valley Corporation, 1966 BLJR 340 == 
(AIR 1967 SC 96). For instance, if a per- 
son institutes a suit for recovery of mone.y 
based on a handnote, but he does not 
claim in the plaint the entire amount to 
which he is entitled and gives up his claim 
to a certain extent, it would not be open 
to him to make a further claim in respect 
of the amount already given up after the 
expiry of the period of limitation. The 
same would be the position in the case 
of a suit instituted for the recovery of the 
dues based on a mortgage bond. These 
matters have not been carefully consider- 
ed by the Tribunal, and at the hearing of 
the claim case the Tribunal held the am- 
endment already allowed to be proper on 
the ground that it was required in the 
interest of justice. The prejudice caused 
to the other side has been completely 
ignored. In the circumstances of the 
present case, the claimant (respondent 
No. 1) ought not to have been allowed fo 
amend the claim petition. The discretion 
has been wrongly exercised by the Tribu- 
nal and the claim must be limited to 
Rs. 6000. 

II. Learned counsel for the appellant 
further urged that the Tribunal ought not 
to have added respondents 2, 3, 4 and 5, 
inasmuch as the petition to add respon- 
dents 2 and 3 as petitioners 2 and 3 was 
filed on 18-5-1963 and the petition of res- 
pondents 4 and 5 for being added was 
filed still later, on 26-8-1963. There is no 
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doubt that these petitions were ifled Ions 
after the expiry of the period of limitation 
prescribed for the makins of a claim, and 
the legal representatives of the deceased 
must seek their remedies within 60 days 
of the occurrence of the accident, accord- 
ing to Section 110A(3) of the Motor Vehi- 
cles Act. Respondent No. 1 filed a peti- 
tion on 18-5-1963 for adding Babulal 
Raut and Kodo Raut (respondents 2 and 
3) as panics stating that they also were 
the sons of Kalawati Bautine and it was 
necessary that proceedings should be 
carried on in their presence to avoid any 
objection. He further stated that those 
two persons also were entitled to a share 
in the amount of compensation; but 
apart from it. he mentioned that he had 
made the application as legal representa- 
tive and Karta of the Joint Hindu family 
consisting of himself and his two bro- 
thers and there was no clash of interest. 
The ground given for adding those two 
persons as parties at that stage is not at 
all cogent and sufficient and they ought 
to have made the claim themselves at the 
earliest stage within the prescribed 
period of limitation. It was open to res- 
pcndem No I to ask them to join In the 
petition filed on SO-9 1959. but that step 
Was not tanen. and there is absolutely no 
satisfactory explanation for that omission. 
The, same is the position with regard to 
the petition filed by respondents 4 and 
5 for being added as parties. These res- 
pondents (2 to 5). however, filed peti- 
tions before the Tribunal that the entire 
amr.unt of compensation might be paid to 
Rameshwar Raut, respondent No. 1 (peti- 
tioner ^o. 1 in the claim case) and they 
would have no objection to that course 
being adopted In fact, it was noted by 
the Tribunai iiielf in the orders dated 18- 
5-1963 and 26-8-1963. I am of the opinion 
that respondents 2 to 5 ought not to have 
been added •'■s parties in the claim case 
and as such Uiey are not entitled to get 
any share in I'le amount of compensation; 
but that wcuia not stand in the way of 
respondent No. I’s getting the entire 
amount of compensation which would be 
detenninpQ in this appeal. 

12. The fourth point urged by learned 
counsel for the appellant was that the 
claimants liad failed to prove that there 
was any negiigence on the part of the 
chauffeur who was driving the said jeep 
and as such they were not entitled to 
claim any compensation. He relied on 
Shri Ram Peitap v. General Manager. 
Punjab Roadways, Ambala. AIR 1962 Funj 
540 and Nand Singh Virdi, Chandigarh v. 
Punjab Roadways. Amntsar, AIR 1963 
Punjab 214. He submitted that the evi- 
'dence of the solitary witness, Rameshwar 
I Raut, respondent No. 1 (witness No. 1 for 
' the petitioners) that the said jeep was 
coming at a great speed should not be 


believed, inasmuch as he frankly admitted 
in cross-examination that he was at his 
house at the time of the occurrence and 
that he went to the place of occurrence 
10 minutes alter the occurrence. This 
witness was examined thrice before the 
Tribunal, firstly, on 18th April. 1963. se- 
condly. on 10th August, 1963, and, thirdly, 
on 3rd September, 1963. It is quite clear 
that he was not present at the time of the 
occurrence and hence he was not at all 
competent to say about the speed of the 
said jeep at the time of the accident. In 
these circumstances, the contention was 
that there was no evidence of negligent 
driving, if any, and there was no finding 
that the jeep was being driven rashly and 
negligently. A question arose in course 
of the argument as to whether such a 
defence was open to the insurer in view of 
the provisions of Section 96(2) of the 
Motor Vehicles Act. Learned Counsel for 
respondents 1 to 5 reli^ on British India 
General Insurance Co. Ltd. v. Captain 
Itbar Singh. AIR 1959 SC 1331 to sup- 
port his contention that it was not open 
to the insurer to urge that there was no 
negligence on the part of the driver. It 
was held by their Lordships that an in- 
surer was entitled to oppose the claim 
for compensation only on the grounds enu- 
merated in Section 96(2) and not on others. 
Learned counsel for the appellant, how- 
ever. pointed out that the appeals before 
the Supreme Court arose out of the two 
suits which were filed for recovery of 
damages and there was no appeal arising 
out of a proceeding under the Motor 
Vehicles Act. In other words, according 
to him. Section 96(2) was not a bar to the 
insurer, so far as the above-mentioned de- 
fence Was concerned, if a notice to the 
insurer was given to appear in a proceed- 
ing under the said Act. He relied on a 
Division Bench decision of the Madras 
High Court in K. Gopalakrishnan v. San- 
kara Narayanan, AIR 1968 Mad 436. The 
decision of the Supreme Court referred 
to above was considered and their Lord- 
ships observed as follows: 

"It should be noted that Section 96 of 
the Act was introduced several years be- 
fore the constitution of the Claims Tri- 
bunal by the present Section 110 of the 
Act. At the time when Section 96 of the 
Act Drst came into force there was no 
claims tribunal. Section 96 was introduc- 
ed in order to enforce the duty of insur- 
ers to satisfy judgments against persons 
insured in respect of third party risk by 
giving them notice after judgment obtain- 
ed by third party against persons insured 
in respect of third party risk. It is only 
in such cases the defences open to the 
insurer are restricted to the grounds men- 
ttoned in Section 96(2) of the Act. A 
reading of Section 96 would clearly show 
that it was not intended to govern en- - 
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quiry before a claims tribunal. Section 
96 contemplates proceedings in a Court 
and not a proceeding before a Tribunal. 
It contemplates notice being given to the 
insurer which may be before or after .iudg- 
ment is obtained against the person who 
had effected insurance for third party 
risk. The insurer is no doubt entitled to 
be made a party and defend the action 
on the grounds mentioned in that Section. 
But in the proceedings before a Claims 
Tribunal the insurer is a party. The deci- 
sion in Vanguard Fire and General Insur- 
ance Co. V. Sarla Devi. AIR 1959 Punj 297 
and AIR 1959 SC 1331 holding that an in- 
surer is not entitled to take any defence 
which is not mentioned in sub-section (2) 
of Section 96 of the Act are all decisions 
in which the insurers were given notice 
in proceedings by way of suit as contem- 
plated under the provisions of Section 96 
of the Act. It has been rightly pointed 
out in those decisions that apart from the 
statute, an insurer has no right to be 
made a party to the action by the injured 
person against the insured causing the in- 
jury and that the rights open to the in- 
surer are therefore governed by those pro- 
vided in the section. The decisions do not 
relate to proceedings before a Claims Tri- 
bunal where the insurers are made par- 
ties and the scope of the defences which 
lhe.y were to put forward has not in any 
way been restricted.” 

13. In my opinion, it is not at all 
necessary to go into the question as to 
whether the provisions . of Section 96(2) 
are attracted and there is any bar to the 
insurer taking the plea that there was no 
negligence on the part of the driver, inas- 
much as this defence had not been at all 
taken by the insurer in the objection or 
the show cause filed before the Tribunal. 
On the other hand, it was stated in the 
objection filed by the insurer (Opposite 
Party) that "since the insured is liable 
for the accident, if any, this opposite par- 
ty is not liable to pay the claim”, _ In 
these circumstances, the question raised 
is only academic and it is not necessary 
to deal with it in the present appeal. It 
is true that the owner (respondent No. 6) 
stated in his show cause that the Jeep was 
running in a normal speed, but he had not 
raised that plea before us as the Tribu- 
nal has directed the insurer (appellant) to 
pay the amount of compensation. More- 
over. the claimant (respondent No. 1) had 
alleged in the petition filed on 30-9-1959 
that there was a rash and negligent act 
on the part of the driver, Brajendra Pra- 
sad Singh, but this version was not de- 
nied by the appellant. I would further 
point out that the appellant has not called 
for the policy of insurance issued by it in 
respect of the aforesaid jeep and as such 
the terms of that policy are not known. In 
case the appellant could be liable, accord- 
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ing to the terms of the policy, to pay the 
compensation onl.y on the proof of neglig- 
ence on the part of the chauffeur, it was 
incumbent on the appellant to prove 
those terms. 

14. The fifth point urged by learned 
counsel for the appellant was that the 
Tribunal having disallowed the claim 
against the owner, Shyama Prasad Singh, 
there could be no liability on the appel- 
lant, and_ in this respect also the award 
of the Tribunal was erroneous in law. Sec- 
tion IlOB of the Motor Vehicles Act pro- 
vides that on receipt of an application for 
compensation made under Section IlOA, 
the Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an enquiry into the claim and may 
make an award determining the amount 
of compensation which appears to it to be 
just and specifying the person or persons 
to whom compensation shall be paid; and 
in making the award the Claims Tribunal 
shall specify the amount which shall be 
paid by the insurer. The Tribunal seems 
to have the provisions of this section in 
view while directing the insurer (appel- 
lant) to pay the amount of compensation 
to the applicants. Rule 6 of the Bihar 
Motor Vehicles Accidents Claims Tribu- 
nals Rules, 1961, provides that if the ap- 
plication is not dismissed under Rule 5, 
the Claims Tribunal shall send to the 
owner of the motor vehicle involved in 
the accident and its insurer, a copy of the 
application together with a notice of the 
date on which it will hear the application 
and may call upon the parties to produce 
on that date any evidence which they may - 
wish to tender. Thereafter, there is a fur- 
ther provision even for the insurer to file 
a written statement (see Rule 7). Tbe 
position thus is that the insurer (appel- 
lant) was a party to the claim case, and, 
after the conclusion of the proceeding, the 
award in question was given by the Tri- 
bunal. The expression 'disallowing the 
claim against the owner' used by the Tri- 
bunal must be held to mean that the actual 
payment has to be made by the insurer, 
as if it were the judgment-debtor, as the 
jeep was insured at tbe time of. the acci- 
dent on 1-9-1959. A similar contention was 
raised in The Vanguard Insurance Co.- Ltd. 
V. Foalchand Mandal, AIR 1967 Pat 342 
but it was overruled. 

15. The last point urged by learned 
counsel for the appellant was with regard 
to the quantum of damages, and he sub- 
mitted that there was absolutely no basis 
for awarding a siun of Rs. 10.000 in all as 
compensation. He further submitted that 
the evidence to prove the quantum of 
compensation was very meagre and the 
Tribunal was entirely wrong in tak- 
ing into account only the means 
and status of the family of the 
claimants for the purpose of determining 
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[the amount of compensation. Ordinarily, 
the appellate Court is disinclined to re- 
verse the finding of the Claims Tribunal 
as to the amount of compensation. The 
relevant observations in this connection 
are the following in Flint v. Lovell. (1935) 
1 KB 354 at p. 360; 

"In order to justify reversing the trial 
judge on the question of the amount of 
damages it will generally be necessarv 
that this Court should be convinced either 
that the judge acted upon some wrong 
principle of law. or that the amount 
awarded was so extremely high or so very 
small as to make it. in the judgment of 
this Court, an entirely erroneous estimate 
of the damage to which the plaintiff is 
entitled”. 

These observations were referred to and 
relied upon in Chatnpalal Jain v. B. P. 
Venkataraman, AIR 1966 Mad 466. In 
Madhya Pradesh State Road Transport 
Corporation. Jabalpur v. Jahiram. AIR 
1969 Madh Pra 89. it was held, relying on 
Nance v. British Columbia Electric Rly. 
Co. Ltd.. 1951-2 All ER 448 that an appeal 
upon the quantum of damages will not be 
allowed unless either (i) the Tribunal had 
applied a wrong principle of law, or. mis- 
directed itself or (iii the amount awarded 
either was so Inordinately low or was so 
inordinately high that it must be held as 
erroneous. The normal rule, therefore, 
was that no appeal lay on the ouantum of 
damages unless It mvolved a matter of 
principle. The principles and criteria for 
ascertaining the amount of compensation 
have not been laid down in the Motor 
Vehicles Act, but the Claims Tribunal can 
m^e an award detemdnlng the amount 
of compensation which appears to it to be 
just and reasonable, and it has to speaty 
the person or persons who shall be paid 
and the amount as well which shall be 
paid by the insurer. Learned counsel for 
the appellant, while developing this point, 
referrrf to Gobald Motor Service Ltd. v. 
R. M. K. Veluswami, AIR 1962 SC 1 
which lays down the prindples for deter- 
mining the amount of damages. The pas- 
sage relied upon by learned counsel oc- 
curs on page 5. and it reads thus: 

"The scope of the corresponding provi- 
sions of the English Fatal Accidents Acts 
has been discuss^ by the House of Lords 
in Davies v. Powell Duffryn Associated 
Collieries Ltd., 1942 AC 601. There Lord 
Russell of Killowen stated the general rule 
at p. 606 thus: 

‘*rhe general rule which has always pre- 
vailed in regard to the ass^sment of 
damages imder the Fatal Accidents Acts is 
well settled, namely, that any benefit ac- 
criring to a dependent by reason of the 
relevant death must be taken into ac 
count. Under those Acts the balance of 
loss and gain to a dependent by the death 
must be ascertained, the position of each 
dependant being considered separately.' 


Lord Wright elaborated the theme further 
thus at p. 611: 

The damages are to be based on the 
reasonable expectation of pecuniary bene- 
fit or benefit reducible to money value. 
In assessing the damages all circumstances 
whidi may be legitimately pleaded in 
diminution of the damages must be con- 
sidered The actual pecuniary loss 

of each individual entitled to sue can only 
be ascertained by balancing, on the one 
hand, the loss to him of the future pecu- 
niary benefit, and. on the other any pecu- 
niary advantage which from whatever 
source comes to him by reason of the 
death'.” 

In that case their Lordships were dealing 
with the provisions of the Fatal Accidents 
Act. 1855 (Xin of 1855), and Section 1 of 
that Act entitled the party injured to 
maintain an action and recover damages 
in certain circumstances. That decision Is 
not of any assistance to the appellant. 

16. The guiding principles for fixing a 
reasonable amount by way of damages 
have been thoroughly discussed and laid 
doivn by the House of Lords in Benham 
v. Gambling. 1941 AC 157. Viscount 
Simon L. C. observed thus: 

'T would rather say that before damages 
are awarded in respect of the shortened 
life of a given individual under this head, 
tt is necessary for the Court to be satis- 
Red that the circumstances of the indivi- 
dual life were calculated to lead, on bal- 
ance. to a positive measure of happiness, 
of which the victim has been deprived by 
the defendant’s negligence. If the charac- 
ter or habits of the individual were cal- 
culated to lead him to a future of unhap- 
piness or despondency, that would be a 
circumstance justifying a smaller award. 
It is significant that, at any rate in one 
case of which we were informed, the jury 
refused to award any damages under this 
head at all. As Lord Wright said in Rose 
V. Ford. 1937 AC 826 spedal cases suggest 
themselves where the termination of a life 
of constant pain and suffering cannot be 
regarded as inflicting injury, or at any 
rate as inflicting the same injury as in 
more normal cases. I would further lay it 
down that, in assessing damages for this 
purpose, the question is not whether the 
deceased had the capacity or ability to 
appreciate that his further life on earth 
woidd bring him happiness; the test is not 
subjective and the right sum to award de- 
pends on an objective estimate of what 
Mnd of future on earth the victim might 
have enjoyed, whether he had justly Mi- 
niated that future or not. Of course, no 
regard must be had to financial losses or 
gains during the period of which the vic- 
tim has been deprived. The damages are 
in respect of loss of life, not of loss of 
future pecuniary prospects. 

The main reason. I thinlc, why the 
appropriate figure of damages should 
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be reduced in the case of a very 
young child is that there is neces- 
sanly so much uncertainty about the 
child's future that no confident estimate 
of prospective • happiness can be made. 
When an individual has reached an age to 
have settled prospects — having passed the 
risks and uncertainties of childhood and 
having in some degree attained to an 
established character and to firmer hopes 
— ^his or her future becomes more definite 
and the extent to which good fortune may 
probably attend him at any rate becomes 
less incalculable. I would add that, in the 
case of a child, as in the case of an adult, 
1 see no reason why the proper sum to 
be awarded should be greater because the 
social position or prospects of worldly 
possessions are greater in one case than 
another. Lawyers and Judges may here 
ioin hands with moralists and philosop- 
hers and declare that the degree of happi- 
ness to be attained by a human being 
does not depend on wealth or status”. 

In that case a sum of Pounds 200 was con- 
sidered as proper by way of damages in 
respect of the shortening of the life of an 
infant who was 2 V 2 years old at the time 
of the accident. 

This decision of the House of Lords was 
relied upon in Krishna Gouder v. Narasin- 
gam Pillai, AIR 1962 Mad 309. In the 
Madras Case the boy (since deceased) was 
seven years old at the. time of the occurr- 
ence and was .studying in the second class 
in an elementary school. He was healthy, 
clever and enthusiastic and had never 
fallen ill. According to his father, he 
would have at least earned Rs. 50 to 
Rs. 60 per month as a clerk. It was held 
that the award of Rs. 5000 as damages for 
the loss of expectation of life was not in 
any way excessive or extravagant. In 
T. V. Gnanavelu v. D. P. Kannayya, AIR 
1969 Mad 180 the award of Rs. 4000 as 
damages for the death of a person at the 
age of 60 was not held to be excessive, in- 
asmuch as that amount was reasonable 
under the head "loss of expectancy of 
life”. 

17. Turning to the facts of the pre- 
sent case, it appears that Rameshwar Raut 
(respondent No. 1) stated in his evidence 
that his mother was aged 55 .years and 
she was looking after the domestic affairs 
of the family and on the date of the acci- 
dent she along with the child had gone to 
tend cattle. The wntness further stated 
that he had about 70 bighas of land and 
he was paying Rs. 30 or Rs. 35 as rept. 
The Claims Tribunal, while dealing with 
the quantum of damages, referred to this 
evidence and came to the conclusion that 
the insurer was liable to pa.y a sum of 
Rs. 10,000 as total compensation. To be- 
gin with, it was determining the quantum 
of compensation on the fooling that the 
total claim made by respondents 1 to 5 
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Rs. 20,000. I have already indicated 
that the claim must be limited to Rs. 6000, 
as the amendment was wrongly allowed. 
The Tribunal has not indicated the basis 
on which it arrived at the figure of 
Rs. 10,000 as total compensation. It is 
thus necessary to interfere with the award 
given by the Tribunal, and the total sum 
determined by it has to be reduced. The evi. 
dence, however, adduced by the claimants 
was ex parte and the appellant did not ad- 
duce any oral evidence in the instant case. 
The loss accrued on - account of the 
shortening of the life of the mother and 
the child has to be taken into account. 
The mother, Kalawati Rautine. could be 
reasonably expected to have lived comfor- 
tably for a further period of 10 or 15 
years, as her son had about 70 bighas of 
land. In other words, the circumstances 
for leading that kind of life were favour- 
able, and there is nothing to suggest that 
the family was in wants. Having regard 
to these facts Rameshwar Raut (respon- 
dent No. 1) is entitled to a sum of Rupees 
3000 as compensation on account of the 
death of his mother, Kalawati Rautine. So 
far as the child, Bimla Rautine, is con- 
cerned, she was aged about 4 years and 
there was a lot of uncertainty about her 
future. There cannot be any reliable 
estimate of her prospects and good for- 
tune. She belonged to Kurmi Community 
and her father has not said in his evi- 
dence that he intended to send her to any 
school for being educated. I am of the 
opinion that on account of the shortening 
of her life by reason of the accident. Ram- 
eshwar Raut (respondent No. 1) is entitl- 
ed to a sum of Rs. 2000 as compensation. 

18. In the result, the appeal is allowed 
in part and the judgment and award of 
the Claims Tribunal are modified to this 
extent that Rameshkwar Raut (respondent 
No. 1) alone is entitled to a sum of Rs. 3000 
as compensation on account of the death 
of his mother, Kalawati Rautine. and a 
further sum of Rs. 2000 as compensation 
on account of the death of his daughter, 
Bimla Rautine. The appellant (insurer) 
is directed to pay these sums to Ramesh- 
war Raut (respondent No. 1). The other 
claimants, respondents 2 to 5, are not en- 
titled to get any sum as compensation. In 
.view of the partial success^ of both the 
parties, they will bear their own costs 
throughout. 

19. DUTTA, J. : I agree. 

Appeal partly allowed. 
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If/s. Sobharam Jokhiram. Appellant v 
Union of India. Respondent. 

A. F. A D. No. 225 of 1966. D/- 16-5 
1969, against judgment of Dist. J. Santhal 
Parganas at Dumka D/- 19-1-1966 

(A) Railways Act (1890) (Before its 
amendment by Act 39 of 1961), S. 74-A 
— No recording of defective packing in 
fonvarding note — Section is not applic- 
able — Inapplicability of the section will 
not debar Railway from proving that the 
goods wece..^efectively packed. 

For the applicability of the provisions 
of S. 74A which exonerates the railway 
administration for any deterioration or 
leakage, wastage or damage to the con- 
signment except upon proof of negligence 
or misconduct, there should be not only 
a defective packing of the goods or pack- 
ing in a manner not in accordance with 
any general and special order issued under 
sub-section (2), but the fact of such defec- 
tive or improper packing must also be 
recorded by the sender or his agent in 
the forwarding note Mere fact that one 
of the conditions for the applicability of 
the section, namelv. the defective pack- 
ing of the goods, has been established can- 
not dispense with the other condition laid 
down in the action, namelv. recording of 
such defective packing in the forwarding 
note itself bv the sender or hU agent 

(Para 6) 

However it cannot be said that as the 
provisions of Section 74A are found to be 
inapplicable on account of the failure to 
bring on record and prove the forwarding 
note the defendant is debarred from prov- 
ing that the goods were defectively pack- 
ed._ There is nothing in Section 7M 
which provides that the defective condi- 
tion of the packing can be proved only 
in cases to which the pro\isions of this 
section wifl apply and the only effect of 
failure of the defendant to prove the for- 
warding note wll be that the consequen- 
ces as laid down in the last portion of sub- 
-section (I) cannot follow. AIR I960 Pat 
111. Distinguished. (Para 7) 

(B) Railways Act (1890) (Before Its 
amendment by Act 39 of 1961). Ss. 74C (3). 
74D — Consignment booked at owner** 
risk rate — Damages to goods in transit 
— Responsibility of Railway — Negligence 
on the part o! Hallway administration or 
its servant must be proved — Dlsclosare 
as to how consignment was dealt s^tb in 
course of transit — Railway is not bound 
to disclose where els. (a) and (b) of 
S. 74D arc not applicable. 

Where consignment Is booked at owner’s 
‘risk rate S. 74C is applicable and the 
railway a dministration cannot be held to 
LM/AN/G252/69/MLD/T.I 


be responsible for any loss, deterioration, 
destruction or damage to the goods from 
any cause whatsoever except upon prooJ 
Uiat the same was due to the negligence 
or misconduct on the part of the railway 
administration or any of its servants. 
Under Section 74D, no doubt, the railway 
administration is bound to disclose to the 
consignor how the consignment was dealt 
with throughout the time it was in its 
possession or control, but this liability for 
disclosure arises only in the circumstances 
mentioned in clauses (a) and (b) of this 
section. Where neither clause (a) nor 
clause (b) of Section 74D applies to the 
facts of a case, there is no liability on 
the railway to make any disclosure to the 
consignor in accordance with the provi- 
sions of this section. As such where no 
disclosure has been sought for by the 
plaintiff it cannot be said that an adverse 
Inference should be drawn against the de- 
fendant in accordance \vith Section 106 of 
the Evidence Act for the failure of the de- 
fendant to adduce evidence as to how the 
consignment was dealt with at the book- 
ing station or at anv other place. 

(Paras 9 & JO) 

(C) Railways Act (1890) (Before Its 
amendment by Act 39 of 1961). Ss. 74C. 
74D — Negligence on the part of Railway 
administration — Proof of — Consign- 
ment of tins of coconut oil — Rule 132 of 
Standing Order requiring tvagoas contain* 
ins cocoanut oil to be affixed with a label 
"not to be loose shunted” — Failure to 
comply with, will amount to negligence. 
AIR 1964 Andli Pra 172. Dissented 
from. 

In respect of consignment of cocoanut 
oil, failure on the part of Railway adminis- 
tratlon, to affix the wagon with the label 
’not to be loose shunt^' as directed by 
R 132 of Standing Order, will clearly 
amount to negligence on their part. Al- 
though this rule is departmental rule and 
cannot be said to have any statutory force, 
it cannot be said that a breach of this rule 
.by the railway servants cannot be constru 
ed as amounting to negligence hy them. 
As these rules have been framed for the 
guidance of the railway servants, it is 
their duty to obey these directions and 
if they fail to comply with such direc- 
tions, such non-compliance must be con 
strued as amounting to negligence by 
them. AIR 1964 Andh Pra 172. Dissented 
from. (Para 11) 

Cases Referred: Chronological Paras 
(19G1) AIR 1964 Andh Pra 172 (V 51).' 

Union of India v. Eastern 

Match Co. 11 

(19C4) AIR 1964 Cal 362 (V 51), 

Textiles and Yam (P) Ltd, v. 

Indian National Steamship Co. 

Ltd. 
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of India v. Delhi . Cloth and 
General Mills Co. Ltd 10 

960) AIR 1960 Bom 344 fV 47) = 

ILR (1960) Bom 507, Ram Krishna 
Ram Nath Shop v. Union of 
India 10 

960) AIR 1960 Pat 111 (V 47), 

Bihar Agents Ltd v. Union of 
India 7 

948) AIR 1948 Pat 237 (V 35). 
Governor General in Council v. 
Rangalal Nandlal 10 


B. P. Rajgarhia and Biswanath Agar- 
wal, for Appellant: P- K. Bose, for Res- 
pondent. 

DUTTA, J. : This appeal arises out of 
a suit for recovery of compensation on 
account of shortage in delivery out of a 
consignment of 696 tins of cocoanut oil. 
which were booked from Trichur station 
of the Southern Railway to Sahebgan.i 
station of the Eastern Railway on 30-3-6C 
under Railway Receipt No. 470341 In- 
voice No. 13. The consignment reached 
Sahebganj Railway station on 22-4-60 
and, thereafter, open delivery was taken 
by the plaintiffs in whose favour the rail- 
way Receipt had been transferred. 289 
tins of cocoanut oil were found to have 
become dented and leaky and out of 
these, 71 tins were found to be complete- 
ly empty and the remaining 218 tins were 
partly empty and this had resulted in a 
shortage of 42 maunds 2 seers of cocoanut 
oil and aforesaid 289 tins were further al- 
leged to have become completely unser- 
viceable. The shortage, according to the 
plaintiff was caused by the negligence and 
misconduct on the part of the Southern 
Railway, South Eastern Railway and Eas- 
tern Railway and their servants. The 
plaintiff claimed to have duly issued 
notices under Section 77 of the Indian 
Railways Act and Section 80 of the Code 
of Civil Procedure to the General Managers 
of the aforesaid Railways, but they 
failed to satisfy the plaintiffs’ claim. On 
these allegations, the plaintiff brought the 
suit out of which this appeal arises, claim- 
ing a sum of Rs. 3805/8/. on account of 
the value, of 42 maunds 2 seers of cocoa- 
nut oil and a further sum of Rs. 433/8/-- on 
account of the price of 289 tins besides 
some other amounts, the total claim being 
for Rs. 4700. 

2. A written statement was filed in 
the suit b.y the Union of India as owner 
of the Eastern Railway and, subsequent- 
ly, the same UTitten statement was adopt- 
ed. by the Union of India as owner of the 
Southern Railway and South Eastern 
Railwa 5 ' also. The defendant challenged 
the plaintiff’s allegation about the afore- 
said loss being due to negligence or mis- 
conduct on the part of the 
Railway Administration concerned or 
their sei^'ants. The damage caus- 
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ed to the tins and the resulting short- 
age due to leakage therefrom were ascrib- 
ed as being solely due to the failure of 
the consignors in packing the tins pro- 
perly in cases or crates in accordance 
with the Tariff Rules and also due to 
their failure to prowde sufficient dunnage 
in between the tins in consequence of 
which these could not stand the strain due 
to normal oscillation of the train in 
course of the long .iourney of over 1000 
miles. The defendant further alleg- 
ed that the consignments had been 
booked at the risk of the con- 
signor and after booking the tins were 
loaded in Wagon No. 49588 of Northern 
Railway in presence of the senders’ agent 
at Trichur and after loading the wagon 
was properly sealed and rivetted in his 
presence and subsequently the wagon 
reached Sahebganj with both sides origi- 
nal seals and rivets intact. The fact that 
on opening the wagon at Sahebganj in 
presence of the plaintiffs’ agent. 71 tins 
were found to be entirely empty and 218 
tins partly empty resulting in the total 
shortage of 42 maunds 2 seers of cocoanut 
oil was admitted. The defendant further 
denied the legality and validity of the 
service of notices under Section 77 of the 
Railways Act and Section 80 of the Code 
of Chni Procedure and the claim as made 
by the plaintiff was further alleged to be 
highly inflated and exaggerated. Pleas 
of limitation as well as non-maintainabi- 
lity of the suit as framed was also taken. 

3. The issues regarding limitation and 
invalidity of the service of notices under 
Section 77 of the Railways Act and Sec- 
tion 80 of the Code of Civil Procedure 
and non-maintainability of the suit were 
decided against the defendant and the 
correctness of these findings was not chal- 
lenged in the present appeal. The trial 
court further held that there was failure 
on the part of the Railway servants to 
affix the label not to be loose shunted on 
tlie wagon in which the consignment was 
carried and the damage to the tins of 
cocoanut oil. which had resulted in leakage 
therefrom, was caused on account of seve- 
re. jolting which took place in consequ- 
ence of the loose shunting of the wagon 
in course of the journey. 'That court ac- 
cordingly came to the finding that the 
damage was due to the negligence of the 
ser\’ants of the Railway Administration 
and the plaintiff was. therefore, held to 
be entitled to recover damage for the loss 
sustained by it. The entire amount of 
Rs. 3805/8/- as claimed by the plaintiff on 
account of the value of the cocoanut oil 
was allowed by that court, but the amount 
claim.ed on account of the price of the 
tins wa.s reduced by allowing the same at 
the rate of ten annas per tin. Some fur- 
ther amounts were allowed on account of 
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incidental charges 'and profits at the rate 
of 5 per cent on the value of the oil and 
on account of costs on notices eta and. in 
all. a decree for a total amount of Rupees 
4192/2/- was passed by that court. 

4. There was an appeal by the defen- 
dant and the lower appellate court dis- 
agreed with the finding of the trial court 
that the damage was caused on account 
of loose shunting and held that the pos- 
sibility about damage to the tins having 
been caused as a result o! toppling down 
and then tossing on the floor in course of 
the normal movement of the train could 
not be ruled out in the circumstances of 
the case. It was further held that there 
was no evidence to prove any negligence 
or misconduct on the part of the ^ilwav 
Administrations and their servants in 
dealing with the consignment while In 
transit and the plaintiff was accordingly 
held to be not entitled to recover anv 
amount as damage. The appeal was. ac 
cordingly. allowed and the decree as pass- 
ed fay the trial court was set aside. The 
present appeal has thereon been preferr 
ed by the plaintiff 

5. Before proceeding to discuss the 
points that were urged before us in the 
present appeal, it will be convenient to 
refer to certain fads which are not dis- 
puted. As already mentioned, the defen- 
ce case was that the consignment was load- 
ed at Trichur in a wagon which was duly 
rlvetted and sealed and the same arriv^ 
at the destination, that is, Sahebganj ^th 
the seals and rivets intact, This version 
has not been challenged and it was ad- 
mitted that the consignment had arrived 
at Sahebganj in the same wagon In which 
it had been loaded at Trichur and that 
the seals and rivets of that wagon were 
found to be intact. It is further admitted 
that the shortage was not due to any 
pilferage but was actually due to leakage 
from the tins in consequence of the tins 
having become dented and leaky as a re- 
sult of toppling down and jolting in course 
of the jouney from Trichur to Sahebganj 
Hence the only point that has to be deter- 
mined is whether the damage to the tins 
was caused on account of any negligence or 
misconduct on the part of the Railway Ad- 
ministrations or their servants 

6. The lower appellate court has come 
to the finding that the provisions of Sec- 
tion 74A (as the same stood prior to the 
amendment of the year 1961) were applic- 
able to the case and. as such, the R^wav 
Administrations could not be held liable 
for the loss and damage except upon 
proof of negligence or misconduct on the 
part of the railway administration or of 
any of its ser\’ants. This section, as it 
stood prior to the amendment of 1961. was 
as follows: 
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"(J) When any goods tendered to a rail- 
way administration for carriage by rail- 
way-— 

(a) are in a defective condition as a con- 
sequence of which they are liable to de- 
terioration. leakage, wastage or damage 
in transit, or 

(b) are either defectively packed or 
packed in a manner not in accordance 
with the general or special order, if anv, 
issued under sub-section (2) and. as a re- 
sult of such defective or improper pack- 
ing. are liable to leakage, wastass or da- 
mage in transit, 

and the fact of such condition or defective 
or improper packing has been recorded by 
the sender or his agent in the forward- 
ing note, the railway administration shall 
not be responsible for any deterioration, 
leakage, wastage or damage, or for the 
condition in which such goods are avail- 
able for delivery at destination, except 
upon proof of negligence or misconduct 
on the part of the railway administration 
or of anv of its servants 

(2) The Central Government may. by 
general or special order, prescribe the man- 
ner in which goods tendered to a railway 
administration for carriage bv railway shall 
be packed.” 

It is thus manifest thatforthc appllcabl" 
llty of the provisions of this section, 
which exonerates the railway administra- 
tion for any deterioration or leakage, 
wastage or damage to the consignment ex- 
cept upon proof of negligence or miscon- 
duct. two conditions have to be satisfied, 
namely, (i) that the goods tendered to the 
railway administration for carriage .were 
in defective condition in consequence of 
which they were ” liable to deterioration, 
leakage, wastage or damage or that they • 
were either defectively packed or pack^ 
in a manner not in accordance with the 
general and special order, if any. Issued 
under sub-section (2) and as a result of such 
defective and improper packing were liable 
to wastage or damage and (Li) that the fact 
of such condition or defective or improper 
packing has been recorded by the sender 
or his agent in the forwarding note. In 
the present case, it has been found by both 
the courts below that the tins of the 
CTcoanut oil were not packed in cases or 
crates in accordance with the prescribed 
rules, but had been merely tied with 
some coir ropes and. as such, these were 
defectively packed and were liable to 
leakage, wastage or damage in course of 
the transit thereon These findings ate 
fully supported by the entries in the Rail- 
way Receipt as well as by the admissions 
of the plaintiff’s svitnesses. It appears. 
ho\%*ever. that the forwarding note has not 
been proved in this case with the result 
that the second condition for the applica- 
bility of these provisions regarding onus 
as incorporated in Section 74A. namely. 
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recording of -the defective and improper 
packing by the sender or his agent has not 
been satisfied. It was contended on be- 
half of the respondent that the non-pro- 
duction of the forwarding note is not of 
any importance as the fact that the goods 
were defectively packed is admitted in 
the present case and, as such, the provi- 
sions of Section 74A regarding onus should 
be held to be applicable. This conten- 
tion, however, cannot be accepted. Ac- 
cording to the terms of this section, there 
should be not only a defective packing of 
the goods or packing in a manner not in 
accordance with any general and special 
order issued under sub-section (2), but the 
fact of such defective or improper packing 
rnust also be recorded by the sender or 
his agent in the forwarding note. The ad- 
missions as made by the plainiff’s witnes- 
•es merely prove that one of the 
'.onditions for the applicability of the 
section, namely, the defective packing of 
the goods, has been established, but that 
cannot dispense with the other condition 
laid down in the section, namely, record- 
ing of such defective packing in the 
forwarding note itself by the sender or 
his agent. Hence, the aforesaid conten- 
tions as made on behalf of the Respon- 
dent cannot be upheld and the view 
taken by the courts below that the provi- 
sions of Section 74A are applicable to 
this case cannot be accepted as correct. 
It .follows, therefore, that this section, 
that is. Section 74A can have no bearing 
in determination of the point whether 
the . damage in question was due to any 
negligence or misconduct on the part 
of the railway administration or its ser- 
vants. 

7. It was next contended on behalf of 
the appellant that the provisions of Sec- 
tion 74A being inapplicable to this case 
for reasons mentioned above, it was not 
open to the Courts below to arrive at any 
finding that the consignment was defec- 
tively packed. This contention, however, 
appears to be quite untenable, as there is 
nothing in .Section 74A which provides 
that the defective condition of the pack- 
ing can be proved only in cases to which 
the provisions of this section will apply. 
Reliance was placed on behalf of Ihe ap- 
pellant in this connection on a decision 
in Bihar Agents Ltd. v. Union of India. 
AIR 1960 Pat 111. This was a decision of 


ed to have been despatched at simply 
owner’s risk rate, and cannot be held to 
have been despatched in a defective or 
improper packing. If it is a case of sec- 
tion 74C onl.y, as in my opinion it is, the 
provisions of section 74D are clearly 
attracted and this was fairfy conceded 
by Mr. Bose also. Then the obligation to 
disclose is there on the railway.” 

The question as to whether the defendant 
is debarred from proving that the goods^ 
were defectively packed in cases where 
the provisions of Section 74A are found! 
to be inapplicable on account of the 
failure to bring on record and prove the 
forwarding note to show that there is no 
such defective packing therein does not 
appear to have been specifically raised 
or decided in the above case and, as such, 
it cannot be held to be an authority for 
this contention. As already mentioned, 
thei'e is nothing in the section itself to 
support this contention and the only 
effect of failure of the defendant to prove 
the forwarding note would be that the 
consequences as laid down in the last 
portion of sub-section (1) could not fol- 
low. Hence, the contention that it was 
not open to the courts below to come to 
a finding about the goods having been, 
packed in defective condition is quite un- 
tenable. 

8. Now although the provisions of sec 
tion 74A are not applicable in view of the 
facts of the present case, there cannot be 
any doubt regarding the applicability of 
Section 74C, as it is admitted that the 
consignment was booked at the owner’s 
risk rate and this position was fairl.y con- 
ceded by learned Counsel on behalf of 
the appellant also. This section provides 
as follows; 

"(I) When any animals or goods are 
tendered to a railway administration for 
carriage by railway and the railway 
administration provides for the carriage 
of such animals or goods_ either at the 
ordinary tariff rate fin this Act referred 
to as the railway risk rate) or in the 
alternative at a special reduced rate (in 
this Act referred to as the owner’s risk 
rate), the animals or goods shall be deem- 
ed to have been tendered to be carried 
at owner’s risk rate, unless the sender or 
his agent elects in writing to pa.y the rail- 
way risk rate. 


a Single Judge of this Court and in this case 
there was pilferage from a consignment 
of a bale of cloths. The goods in this 
case had been booked at the o\yi.er’s risk 
and after rejecting the contention of the 
Respondent about the applicability .■'f sec- 
tion 74A, the following observ'ations were 
made; 

"In my opinion, therefore, the instant 
case is governed by section 74C of the 
Railways Act, and the bales must be deem- 


(2) Where the sender or his agent elects 
in writing to pay the railway risk rate 
under sub-section (1) the railway adminis- 
tration shall issue a certificate to the 
consignor to that effect. 

(3) When any animals or goods arc carri- 
ed or are deemed to be carried at owner’s 
risk rate, a railway administration shall 
not be responsible for any loss. de.struction 
or deterioration of or damage to such goods 
from any cause whatsoever except upon 
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proof that such loss, destruction, defe- 
rioration or damage was due to negligence 
or misconduct on the part of the railway 
administration or of any of its servants.” 
It is also necessary to refer to S. 74D in 
this connection which runs as follows: 

"Notwithstanding anything contained in 
section 74C — (a) where the whole of a con- 
signment of goods or the whole of any 
package forming part of a consignment 
carried at owner’s risk rate is not deliver- 
ed to the consignee and such non-delivery 
IS not proved by the railway administra- 
tion to have been due to any accident to 
the train or to fire, or 
(b) where, in respect of any consign- 
ment of goods or of any package which 
nad been so covered or protected that the 
covering or protection was not readily 
removable by hand, it is pointed out to 
the railway administration on or before 
delivery that any part of such consign- 
iran*it°*^ P^'^^^^ge had been pilfered in 
The railway administration shall be 
disclose to tha consignor 

It possession or control, but 

Dart "^wnduct on the 

?f n?i» administration or 

4 ''^"’ants cannot be fair- 

disclosure, the 
burden of proving such negligence or 
mUconduct shall lie on the consignor.” 
eoZ'- provisions of sub- 

ment in tl^ case was booked at the 
2^""® rate, there cannot be an? 

administraUon 
responsible for any 
o t'h^ d^tniction or damage 

to the goods from any cause whatsoever 
except upon proof that the same was due 
oart^f or misconduct on the 

part of the railway administration or any 

f^dway administration is 
bound to disclose to the consignor how 
lont was dealt with through- 

jout the time it was in its possession or 

lltfsS’ml’v ‘i ‘'iif ‘O’ disclosure 

^ circumstances mention- 

whole of the con- 
1^0 S* °t package form- 

ill^ j ^ *^® consignment is not deli- 
ver^ and such delivery is not due to anv 
thfr^hafl^h the train or to fire when 
pilferage in transit in the 
circumstances mentioned in clause fb). In 
the instmt case there is no question of 
“ already 

mentioned, it is admitted that the Io» 
ri-iAl 2^?® I''®® ^“® to any. pilferage. 

Clause (a) also appears to be inapplicable 

anv^nn’^Tr"* was neither 

^V non delivery of the whole consign- 
ment nor any non-delivery of the whole 


of any package forming part of the con- 
signment. as although some of the tins 
were found to be completely, empty, the 
tins themselves also constitute parts of 
the packages concerned. If the railway 
had failed to deliver any of the tins con- 
taining cocoanut oil. the case would have 
been covered by clause (a), but as this 
was not the position, it cannot be said 
that there was any non-delivery of the 
whole of any of the packages forming 
part of the consignment. As neither 
claure (a) nor clause (b) of Section 74D 
applies to the facts of the present case, 
there was no liability on the railway to 
make any disclosure to the consignor In 
accordance with the provisions of this 
section. 

10. It was, however, contended on be- 
half of the appellants that even if there 
was no liability on the part of the rail- 
way to make any disclosure under sec- 
tion 74D, the railway was bound to give 
evidence making disclosure as to how the 
consignment had been dealt with 
throughout the time it was In its posses- 
sion In view of the provisions of section 
106 of the Evidence Act, as these facts 
were within the special knowledge of the 
defendants. The decisions reported In 
Union of India V. Delhi Cloth and General 
Mills Co. Ltd., AIR 1664 Puni 147, TextUes 
and Yam (P) Ltd. v. Indian National 
Steamship Co. Ltd. AIR 1964 Cal 362, 
Ramkrishna Ramnath Shop v. Union of 
India. AIR 1960 Bom 344 were relied up- 
on In support of this contention and the 
decision in Governor-General in Council 
V. Messrs. Rangalal Nandlal, AIR 1948 Pat 
237 was also relied upon in this connec- 
tion. The principle laid down in these 
cases Is that if a material fact is within 
the special knowledge of a party, an 
adveree inference can be drawn against 
him if he fails to adduce evidence on that 
point and. similarly, an adverse inference 
can be drawn if a party fails to adduce • 
some material evidence. In the present 
case, the plaintiffs did not call upon the 
defendant at any stage of the case to pro- ' 
duce anv particular evidence or to make 
any disclosure oii any particular point 
The only prayer for disclosure is contain- 
ed In paragraph 7 of the plaint, which 
runs as follows: i 

"The plaintiff is unable to give parti- 
culars of negligence and/or. misconduct on 
the part of the Railways and/or their ser- 
vants until the defendant Union of India 
gives full disclosure as to how the suit 
goods were dealt throughout the -time 
the same were in the possession and con- 
trol of the Railways. The plaintiff here-’ 
by calls upon the defendant Union of 
India to give such disclosure.” 

The disclosure that was sought for in this 
paragraph is evidently a disclosure as 
contemplated by Section 74D of the Rail- 
ways Act and. as already mentioned, this 
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section has no application to the facts of 
the present case. It further transpires 
that in reply to paragraph 7 of the plaint, 
the defendant had disclosed in paragraph 
11 of the written statement about the 
consignment having been booked at the 
risk of the consignor, and had further 
stated that after booking, the tins were 
loaded in wagon no. 49588 NR in the pre- 
sence of the senders’ agent at Trichur 
and after loading, the wagon was proper- 
ly sealed and riveted in presence of the 
senders’ agent and after this the wagon 
left Trichur for its destination and reach- 
ed_ Sahebganj on 22-4-60 with both sides 
original seals and rivets intact. After 
these statements by the defendants, the 
plaintiff did not pray for any disclosure 
by the defendant on any further point 
and did not call upon the defendant to 
adduce any evidence on any particular 
point. As such, the contention that an 
adverse inference should be drawn against 
the defendant in accordance with Sec- 
tion 106 of the Evidence Act for the fail- 
ure of the defendant to adduce evidence 
as to how the consignment was dealt with 
at the booking station or at any other 
place is quite untenable. 

11. It would thus appear that in view 
of the provisions of Section 74C, alread.y 
referred to above, the railway adminis- 
tration cannot be held liable for the loss 
in the present case unless it is proved 
that this loss was due to negligence or 
misconduct on the part of the railway 
administration' or its employees. In the 
plaint itself, there is no allegation of any 
particular act of negligence or miscon- 
duct and, as already mentioned, in para- 
graph 7 of the plaint, the plaintiff ex- 
pressed its inability to give any such par- 
ticulars. The only negligence that was 
alleged during the hearing of the case 
was, that there was failure on the part 
of the railway administration to affix to 
the wagon the label "not to be loose 
shunted” and it was in consequence of 
this failure that there had been loose 
shunting of the wagon in course of the 
journey and the damage took place due 
to that. The trial court accepted the 
plaintiff’s case about no such label hav- 
ing been affixed to the wagon, but the 
lower appellate Court has not come to 
any definite finding on this point, as it 
was of the view that this was quite im- 
material as no rule had been produced 
before that court to show that affixing of 
such label was necessary. Some of the 
rules, however, were placed before us 
and it appears that Rule 152_of the Gene- 
ral Rules framed under section 47 of the 
Indian Railways Act prowdes as follows: 

"Vehicles containing passengers, ex- 
plosives dangerous goods, or livestook 
shall not be loose shunted and no loose- 
shunting shall be made against such vehi- 
cles." 
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Another rule which is relevant in this 
connection is Rule 132 (B) which appears 
to be one of the rules issued under Stand- 
ing Orders of the Operating Department 
and it runs as follows: 

"Loose shunting of the following des- 
criptions of wagons (among others) is 
strictly prohibited by G. R. and S. R. 152 
(b); 

» * » * 

(12) Wagons loaded with ghee, vege- 
table oils (i.e. mustard, castor, mowha, til 
and_ linseed) methylated and denatured 
spirits and lubricating, groundnut and 
cocoanut oils. 

» 4t * 

Wagons containing the abovementioned 
consignments must be labelled promi- 
nently on both sides with a special label 
"Not to be loose shunted” printed in red, 
specifically provided for the purpose. 

Station-Masters and Yard-Masters parti- 
cularly at Stations with Hump-yards must 
see that wagons bearing the above label 
are not loose or fly-shunted under any 
circumstances.” 

It would thus appear that according to 
the aforesaid Rule 132 of the Standing 
Orders, wagons containing cocoanut oil 
are also required to be affixed with a 
label "not to be loose shunted”, so that 
such wagons may not be loose shunted 
in any of the stations in course of the 
journey from the starting station to the 
destination. It was contended on behalf 
of the Respondent that although General 
Rule 152, referred to above, has statutory 
force. Standing Order Rule 132 has no 
such force and, as such, any failure to 
comply with the directions regarding 
affixing of label as given in Rule 132 of 
the Standing Order cannot be construed 
as amounting to any negligence on the 
part of the railway servants. It was also 
contended by him that so far as R. 152 of 
the General Rules is concerned, there is 
nothing to show that cocoanut oil is a 
dangerous goods and, as such, it cannot be 
held to come within the purview of this 
rule. As no materials have been placed 
before us to show that cocoanut oil has 
been classified or described as a dangerous 
goods, there appears to be some force in 
this contention that Rule 152 of the Gene- 
ral Rules, which is a statutory rule, does 
not cover cocoanut oil. Rule 132 of the 
Standing Order, however, specifically^ pro- 
hibits shunting of a wagon containing 
cocoanut oil and also directs the affixing 
of the label, as mentioned above, to such 
wagon although this rule cannot be said 
to have statutory force, the contention 
that a breach of this rule by the railway 
servants cannot be construed as amount- 
ing to negligence by them, does not ap- 
pear to be at all tenable. As these rules: 
ha\’e been framed for the guidance of the' 
railway servants, it is their duty to obey 
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jthese directions and if they fail to com- 
'ply with such directions, such non-com- 
jpliance must be construed as amounting 
jto negligence by them. In this 'connection, 
reliance was placed on behalf of the res- 
pondent on the decision in the case of 
Union of India v. Eastern Match Co . AIR 
1964 Andh Pra 172 in which some observa- 
tions have been made to the effect that 
no negligence can be inferred from the 
mere fact of non observance of certain 
rules in the Red Tariff, which were 
held to be mere executive instructions. I 
am unable to agree with this view so far 
as Rule 132, referred to above is con- 
cerned, as although this rule was a de- 
partmental rule, the railway servants 
were bound to carry out the directions 
as contained therein and their failure to 
carry out the same would clearly amount 
to negligence on their part. 

12- It would thus appear that it it is 
found that the plaintiff has been able to 
establish that no labal of the description 
mentioned above was affixed to the wagon 
in question, it will have to be held that 
there had been some negligence on the 
part of the railway servants In this case, 
evidence has been adduced by the plain- 
tiff’s witnesses to show that no 

such label was found affixed 

on the wagon after its arrival at 
the destination, that is, SahebganJ. ^the 
other hand, one of the defence tvitnesses 
has deposed to the effect that such label 
was found affixed, but as observed by the 
trial court, he admitted that he did not 
remember about the fact but had made 
his statements to this effect merely be- 
muse there was no mention about It in the 
D. D. which he sent to the higher railway 
authorities after arrival of the wagon. As 
against this, the version of the piaintifTs 
witnesses is supported by the entry (E^. 
6) as made in the Goods Delivery Book at 
the time of delivery of the consignment 
in which there is specific mention of the 
fact that the wagon did not bear any such 
label. It would thus appear that the trial 
court has come to a correct finding that 
there was no such label on the wagon 
when it arrived at the destination. The 
question, however, arises as to whether 
from this fact alone, an inference can 
be drawn that no such label had been 
ailixed on the wagon even at the starring 
station, as required by the rules. The 
Journey of the wagon covered a period of 
23 days and a distance of over 1000 miles 
as mentioned in the written statement and 
the possibility about the label having b<^ 
come detached from the wagon during 
this long period cannot be excluded. No 
evidence has been adduced on behalf of 
the plaintiff by examining the consignors 
or their agent to show. that no such label 
was affixed at the starting station. It is 
true that the defendant also has not ad- 
duced any evidence to show that any such 


label was actually affixed on the wagon 
but the onus in the present case being on 
the plaintiff, it was incumbent upon the 
plaintiff to adduce evidence on the afore- 
said point and in view of their failure to 
examine the consignors or their agent, it 
cannot be held to have discharged that 
onus. Besides, as I have already mention- 
ed, no specific plea was taken in the plaint 
itself about anv particular act of neglig- 
ence and there was no allegation therein 
that there was no affixing of the label at 
the starting station or that the wagon did 
not bear any such label. In these circum- 
stances. it w'ould appear that the evidence 
IS quite insufficient for coming to a find- 
ing that no such label was affixed on the 
wagon in question at the starting station 
and that there was negligence on the part 
of the Railway servants by non-observ- 
ance of the rule relating to the affixing 
of such labels. 

13. It v/as further incumbent upon the 
plaintiff to prove that the damage in ques- 
tion was caused as a result of loose shunt- 
ing. There js no evidence to show that 
there was any such loose shunting, but 
an inference about such loose shunting is 
sought to be drawn from the condition in 
which the damaged tins from which the 
oil had partly or wholly leaked out, were 
found at the destination. It is not disput- 
ed that these tins had become dented and 
some of the joints thereof had burst and 
the tins had become open at places as a 
result of jolting. The question, however, 
arises as to whether the jolting was due 
to loose shunting or due to natural osdlla- 
llon of the wagon in course of the joumev 
coupled with the fact that the tins had 
not been pa^ed in anv cases or crates as 
prescribed by the rules and they could 
not stand the strain of such jolting. The 
trial court appears to have come to the 
finding that there was loose shunting 
merely on the basis of the aforesaid con- 
dition of the tins while the lower appel- 
late court has observed that such infer- 
ence cannot be drawn and this condition 
might have resulted from natural oscilla- 
tion of the wagon in course of the long 
journey when the tins were not protect- 
ed by being packed in the iwescribed 
manner. In absence of anv evidence to 
show that there was actually any loose 
shunting, the mere fact that the tins 
which were not packed in cases or crates 
were found in the aforesaid condition can- 
not necessarily lead to an Inference that 
this was the result of severe jolting due 
to loose shunting and not due to natural 
osdUation of the vragon during the jour- 
ney- It is a matter of common experience 
that the natural oscillation of the carri- 
ages during their movement along the 
railway line is particularly severe at the 
junction of different lines. In these cir- 
cumstances, it would follow that the evi- 
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dence as adduced in this case is quite in- 
sufficient for establishing that the damage 
in question was caused due to any neglig- 
ence on the part of the railway administra- 
tion or its employees and, as such, the 
plaintiff’s claim appears to have been 
rightly disallowed by the lower appellate 
court. 

14. In the result the' appeal is dismissed 
and the judgment and decree of the lower 
appellate court are hereby affirmed. The 
parties shall bear their own costs of this 
appeal. 

15. TARKESHWAR NATH, J. : I agree. 

Appeal dismissed. 


AIR 1970 PATNA 189 (V 57 C 30) 

N. L. UNTWALIA AND B. N. JHA. JJ. 

Ramnik Lai Kothari, Petitioner v. Gov- 
ernment of India, Ministry of Steel Mines 
and Metals (Department of Mines and 
Metals) and others. Respondents. 

Civil Writ Jurisdiction Case No. 576 of 
1967, D/- 14-3-1969. 

Mines and Minerals (Regulation and 
Development) Act (1957), Ss. 30 and 5(2) 
— Mineral Concession Rules (1960). Rr. 54 
and 55(3), (4) — Power of revision of Cen- 
tral Government under S. 30 — Is a quasi- 
judicial power — Order must be based 
upon record of the case — Revision ap- 
plication rejected on ground of not form- 
ing part of record — Opportunity of hav- 
ing his say in the matter not given to 
petitioner — Order held was illegal even 
assuming it to have been passed under 
Section 5(2). 

Tlie power of revision of the Central 
Government under Section 30 of the Act 
is a quasi-judicial, power, irrespective of 
the fact whether the order of the State 
Government is sought to be revised suo 
mctu by the Central Government or on 
an application made by an aggrieved 
party. The person who may be adverse- 
'ly affected by the order of revision has 
got to be given a reasonable opportunity 
to represent his case. In so far as the 
procedure which is to be followed on an 
application made by an aggrieved party, 
it is. manifest on the language of Rules 
54 and 55, specially sub-rules (3) and (4) 
of the latter, that the order of the Cen- 
tral Government is to be based upon the 
records of the case which consist of the 
application, the comments and the coun- 
ter-comments of the party and the State 
Government, and upon no other material. 
If any further materia! is to be used 
against the person going to be adversely 
affected by the order, such a material cm- 
not be used without giving an opportunity 
to the person concerned of having his say 
in the matt er of that material. (Para 4) 

KM/LM/F354/69/GDR(P 


Where the revision application was re- 
jected on a ground which was not found 
in any of the papers forming part of the 
record of the revision before the Central 
Government. 

Held, that even assuming that the order 
was passed in exercise of the power under 
Section 5(2) of the Act, the said power 
could not be exercised without giving an 
opportunity to the person concerned to 
have his say or to make his representa- 
tion in regard to the facts stated in the 
order and which formed the sole ground 
for rejection of the revision application. 

(Para 6) 

The order of the Central Government 
in exercise of the power under S. 5(2) of 
the Act may be executiv'e in character. Yet 
if the exercise of power under Section 5(2) 
of the Act and the order made thereunder 
adversely affects or prejudices a person, 
the trend of the decisions of the Courts in 
India as also in England is that such a 
person must be given an opportunity to 
have his representation or say in regard 
to the matter which is going to affect him 
adversely. The power may be executive, 
but it has to be exercised in accordance 
with the principles of natural justice 
which are generally applicable for the 
exercise of power in a judicial manner. 
AIR 1968 SC 718 and 1967 BLJR 212, 
Followed. (Para 5) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 718 (V 55) = 1968-2 
SCR 366, Union of India v. Anglo 
Afgan Agencies 5 

(1967) 1967 BLJR 212, D. N. Roy and 
S. K. Banerjee v. State of Bihar 4 

B. C. Ghose. Sarat Kumar Chattopadhya 
and Pralay Kumar Sinha, for Petitioner; 
S. Sarwar Ali and Shashi Kumar Sinha, 
for Government of India; Lakshman Saran 
Sinha, for State of Bihar; Sushil Kumar 
Muzumdar, for other Opposite Party. 

UNTWALIA, J. : The petitioner has ob- 
tained a rule from this Court under Arti- 
cles 226 and 227 of the Constitution of 
India against the Government of India, 
Ministry of Steel. Mines and Metals (Op- 
posite party No. 1), the State of Bihar (Op- 
posite Party No. 2) and others to show 
cause why the order of the Government 
of India contained in their letter dated 
the 27th June, 1967, a copy of which is 
Annexure "F” to the writ application, 
should not be quashed and opposite party 
No. 1 should not be directed to consider 
the application of the petitioner for a 
mining lease in accordance with law. 
Cause has been shovm on behalf of the 
opposite party No. I. by learned Govern- 
ment Pleader No. I, and on behalf of op- 
posite party No, 4. by Sri S. K. Mazum- 
• dar. 

2. The petitioner’s case is that he has 
a lease of coal mining and works over an 
extensive area in village Turiyo, in the 
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district of Hazaribagh. He raises coal of 
all grades in his colliery. He intended to 
extend the area of his operation and, 
therefore, applied on the 29th November, 
1961, for mining lease for the adjacent 
area in village Turiyo. This application 
was rejected because of the pendency of 
some litigation wherein interim injunc- 
tion had been made. When the interim 
injunction was vacated, the petitioner re- 
newed his application on the 18th March. 
1965, a copy of which application is An- 
nexure C. No order was passed by the 
Government of Bihar on the said applica- 
tion within the time prescribed by the 
Mineral Concession Rules, 196Q, herein- 
after called the "Rules”, framed under 
the Mines and f.Iinerals (Regulation and 
Development) Act. 1957 (Act 67 of 1957). 
hereinafter referred to as the "Act". The 
petitioner, therefore, submitted an appli- 
cation in revision to the Government of 
India in accordance %vilh Section 39 of the 
Act and Rule 54 of the Rules, a copy of 
the said application is Annexure "D”. 
Several other persons also had applied for 
granting lease for the area for whidi the 
petitioner had made the application. 

The Government of Bihar was ashed to 
submit its comments on the revision ap- 
plication iiled by the petitioner. It sub- 
mitted Us comments. Other interested 
parties were also given notice and they 
submitted their comments. The petitioner 
submitted counter comments, copies of 
which are Annexures "E”. "E-l” and 
The Government of India by Us 
impugned order dated 27th June. 1967, 
rejected the application filed by the peti- 
tioner on the ground that the area was re- 
ported to cont^n low grade coal, for which 
there was no demand, and any production 
of the grade of coal which could be 
found in the area for which raining lease 
had been asked for would be against the 
planned production of coal and against 
national interests. The petitioner feels 
aggrieved by this order. His only griev- 
ance is that the point on wluch his ap- 
plication in revision has been rejected was 
not taken in any of the comments filed 
by the Government of Bihar or the private 
parties and did not arise on the records 
of the revision before the Government of 
India. Rejection of the revision applica- 
tion on a new ground, without ^ving an 
opportunity to the petitioner to have his 
say, or of making his representation In 
that regard, was an order of rejection in 
violation of the principles of natural jus- 
tice. The order should therefore, be 
quashed, and opposite party No. 1 should 
be directed to dispose of the matter afie^ 
after giving opportunity to the petitioner 
to make his representation in regard to* 
the groxmd on which the application in 
•evision has been rejected. 


3. The stand taken on behalf of the 
contesting opposite parties is that the peti- 
tioner was aware of the fact and had 
made his representation in his counter 
comments in relation to that, which facts 
form the basis of the rejection of his ap- 
plication in revision. In the alternative, 
it lias been submitted on their behalf that 
tne Central Government had power to 
reject the revision application on materials 
apart from those which were available 
before it in the comments and the counter 
comments and had power to ivithhold ap- 
proval of the granting of a mining lease 
under Section 5 of the Act. 

4. Section 30 of the Act says: 

"The Central Government may, of its 
own motion or on application made 
within the prescribed time by an aggriev- 
ed party, revise any order made by a 
State Government or other authority in 
exercise of the powers conferred on it by 
or under this Act." 

An application for grant of a mining lease 
has to be disposed of within nine months 
from the date of its receipt under sub- 
rule (1) of Rule 24 of the Rules, sub- 
rule (3) of which says: 

"If any application is not disposed of 
within the period specified in sub-rule 

(1) . it shall be deemed to have been re- 
fused.” 

A person aggrieved by any order made 
by the State Government can file an ap- 
plication in revision of the order under 
Rule 54 of the Rules. After providing 
for sending notice and copies of the ap- 
plication to the impleaded parties under 
sub-rule (2) of Rule 54, 'the procedure 
prescribed for passing orfer on revision 
application is to be found in Rule 55. Sub- 
rule (1) of Rule 55 requires that copies 
of the application shall be sent to the 
State Government and to all the implead- 
ed parties calling upon them to make 
such comments as they may like to make. 
The applicant is to be provided with 
copies of such comments under sub-, 
rule (2) of R. 55, calling upon him to make 
such further comments as he may like to 
make. Sub-rule (3) then says: 

"The revision application, the communi- 
cations containing comments and counter- 
comments referred to in sub-rules (1) and 

(2) shall constitute the records of the 
case." 

/according to sub-rule (4) of Rule 55 of 
the Rules "after considering the records 
referred to in sub-rule (3). the Central 
Government may confirm, modify or set 
aside the order or pass such order in rela- 
tion thereto as the Central Government 
may deem just and proper”. There is no 
scope for controversy as regards the 
view expressed by a Bench of this Court 
in D. N. Roy and S. K. Banerjee v. State 
of Bihar, 1967 BUR 212 that the power 
of rewion of the Central Go^-emment 
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iunder Section 30 of the Act is a Quasi 
judicial power, irrespective of the 
whether the order of the State Govern- 
ment is sought to be revised suo motu by 
the Central Government or on an appli- 
cation made , by an aggrieved party In 
either view of the matter, the person 
.vho may be adversely affected by the 
order of revision has got to be given 
reasonable opportumty to represent his 
lease. In so far as the procedure ^hmh is 
to be followed on an application made y 
an aggrieved party, it is manifest on the 
fcSge of rules bland 55 specially sub- 
rXs (31 and (4) of the latter, that the 
order of the Central Government is to 
be based upon the records of the case 
which consist of the application, the com 
ments and the counter-comments of the 
party and the State Government, and up- 
ion' no other material. 

I If any further material is to be use 
against ^he person going to be adversely 
'affected by the order, there cannot be 
fny doubt that such a material cannot 

be used without giving f 
the person concerned of haying . his say 
in the matter of that material. 

IRence or mining lease ?hall be granted- 

(a) as respects any mineral specifie 

»he First Schedule, or . mdian 

(b) to py person who is not an 

national.^ 'K' appended to the “ 

ot'the'plSSblls rf'"the 

iKaei%SatThr4‘„s;;bSS™^^^^ 

has been extracted above f^^opi , , • 

Act with the fotjn. “ Vaae?'fh( 
that in every caf of a imn^^g^^ Govern- 

ST.sTot“|' f 

« ea. 

eept rule 63. which read . 

ihe''"ceS ^ Government is 

SSed^ ge Acj^on^^th- nde. 

the apphcation fo Government 

Sro'5?h>e;st,te Govemmen^^^ 

the State Go''™S o{ the power ot 
She Sniarcovernment under aeeUon 5 


4-6] Pat. 1911 

(2) of the Act. The order of the Cen- 
tral Government in exercise of the said 
power may be executive in character, as 
contended on its behalf by the learned 
Government Pleader. Yet I am of the 
opinion that if the exercise of power 
under section 5 (2) of the Act and thei 
OTder made thereunder adversely affectsj 
or pre.iudices a person, the trend of the 
decisions of the Courts in India as also 
in England is that such a person must 
be given an opportunity to have his re- 
presentation or say in regard to the mat- 
ter which is going to affect him adverse- 
ly. To put it briefly, the power may be 
executive, but it has to be exercised in 
accordance with the principles of natural, 
justice which are generally applicable for 
the exercise of power in a judicial man- 
ner. Reference in this connection may be 
made to a recent decision of the Supreme 
Court in the Union of India v. M/s Anglo 
Afghan Agencies, AIR 1968_SC718. I do 
not mean to suggest that invariably m 
all cases the power under section 5 (2) 
of the Act has got to be exercised by the 
Central Government keeping in view the 
principles for the exercise of a judicial 
power. But by and large it may affect 
or prejudice the rights or interest of a 
person: in all fairness, the person con- 
cerned must be given a reasonable op- 
portunity to make his representation. 


6. It is more so in the instant case 
where on the wordings of the order. ^ 
communicated in Annexure • ^be 

power was not exercised by the Central 
Government purporting to be ^pressly 
under section 5 (2) of the Act. The con- 
tents of Ext. F are as follows: 

"I am directed to refer to your revi- 
sion application dated the 5th May, 1966 
on the subject mentioned aboye and to 
say that after careful consideration of the 
facts stated in the matter of your revi- 
sion application, the Central Government 
in exercise of the powers conferred under 
rule 55 of the Mineral Concession Rules, 
1960 and all the other powers enabUngm 
this behalf, hereby reject your revision 
application on the ground that the area 
is reported to contain low grade coal for 
which there is no demand and any fur-- 
ther production of this grade of coal will 
be against planned production of coal 
and against national interests. 

The phrase "all the other powers enabl- 
ing in this behalf” occurring in the above 
passage does not necessarily refer 
exercise of the power under section 5 (2) 
of the Act. On the face of the order, 
the revision application filed by the peli- 
t oner was being rejected on a ground 
which admittedly is not to be i", 

anv of the papers formmg a part of the 
record of the rewsion before the Central 
Government. Even if it be assumed, as 
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was argued on belialf of the Central Gov- 
ernment, that the phrase aforesaid was 
comprehensive enough to refer lo the 
exercise ol the power under section 5 ® 
of the Act, I am of the opinion that on 
the facts of this case, the said power 
could not be exercised without giving an 
opportunity to the petitioner to have his 
say or to make his representation in 
regard to the lacts stated in the order 
and which forms the sole ground for 
rejection of the revision application. 

7. This brings me to the considera- 
tion of the first submission made on be- 
half of the opposite party No. 1 In the 
counter affidavit filed on behalf of the 
Central Government, it has been said 
that in the report of the Coal Controller, 
a copy of which is Annexure "A” to the 
counter-affidavit, the Coal Controller had 
said: 

'Tr\ any case the area contains Grade 
IIIA coal and there is no need of other 
parlies to acquire some extra area lor 
augmentation of production in this variety 
ol coal. Technically speaking, from the 
information and plans available in our 
record it seems that the area can best be 
worked out if acquired by Kalyani Select- 
ed Kargali Colliery and not by any other 
mine. The need for this however does 
not exist at present." 

The petitioner undoubtedly, as submitted 
on behalf of opposite party No. 1. was 
aware ol this report as he himself relied 
on a portion ol it, but this report was not 
an enclosure to any of the comments or 
counter-comments and did not form part 
of the record of the revision case before 
the Central Government. The last sen- 
tence in the passage extracted from this 
report does not state and bring out the 
facts which formed the basis of the 
impugned order. The petitioner In one 
of his counter-comments (Annexure Efl). 
which is dated 5-8-1966. referred to the 
extraction of coal from the area in res- 
pect of which mining lease was asked for. 
which was of Grade III-A and III-B, 
stating further that certain Thermal 
Power Stations consumed that grade of 
coal and hence national interest would be 
served by extracting that grade or coal 
from the said area. The report of the 
Coal Controller is dated 2nd of August 
1966. The counter comment of the peti- 
tioner dated 5th of August 1966 could not 
possibly refer to that report. On the 
materials placed before us. therefore, I 
am not satisfied that the petitioner was 
aware of the facts slated in the impugn- 
ed order (Annexure "F") and had an op- 
portunity of making his representation in 
that regard. 

The area in respect of which the min- 
ing lease was applied for contained low 
grade of coal. But the fact as to whether 


there* was any further production of that 
grade of coal would be against the plann- 
^ production of coal or against national 
interests or not, ought not to have form- 
ed the basis of the impugned order, whe- 
ther it be an order under Section 30 ol 
the Act. pure and simple, or a composite 
order under section 30 read with S. 5 (2) 
of the Act, without giving an opportunity 
to the petitioner to make his representa- 
tion in regard to those facts. It may 
well be that if such an opportunity was 
given to the petitioner, he could have 
satisfied the Central Government that 
there was demand for low grade of coal 
and further production would not be 
against planned production of coal or 
against national interests. 

8. It may be stated here that the 
State Government in its comments had 
recommended for grant of mining lease 
in respect of the area in question to op- 
posite party No. 4 and had not taken the 
stand that no mining lease ought to be 
granted lo any person. In the comment 
and the counter-comments, various farts 
were stated by the parties to justify 
their respective claims for the grant of 
the mining lease. The Central Govern* 
rnenl does not seem to have gone Into 
those facts and decided the matter, as It 
decided that no lease at all should be 
granted Some endeavour was made on 
behalf ol the opposite party no. 4 before 
us. with reference to the various facts, 
to show that the petitioner had no 

for grant of a mining lease to him. while 
the case ol opposite party No. 4 ww 
much superior in that regard. We oW 
not think it advisable or necessary w 
examine those facts for ourselves as it 
is lor the Central Government to wok 
into them when it decides to accord 
proval to the grant of a lease when the 
cases goes back to it. 

9. For the reasons stated above I 

the application, quash the order of we 
Central Government as contained in its 

letter dated the 27th June, 1987 (Annexure 
"F") by grant of writ of certioran ano 
direct the said Government by a wnt ol 
mandamus to dispose of the revision a^ 
plication filed the petitioner afre^ 
after giving him an opportunity to ^oake 
his representation in regard to the facts 
referred to above in this judgment, A 
shall make no order as to costs. 

10. B. N. JHA, 3.: I agree. 

Petition allowed. 
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AIR 1970 PATNA 193 (V: 57 C 31) 

S. C. MISRA, C. J, AND 
S. WASrUDDIN. J. 

Imperial Tobacco Co. of India Ltd., 
Petitioner v. The State of Bihar and 
others, Opposite Party. 

Civil Writ Jurisdiction Case No. 146 of 
1968. D/- 9-4-2969: 

(A) Minimum Wages Act (1948), S. 27 
and Preamble — 'Scheduled Employment* 
— Mesining — Word does not mean "indus- 
try” or "undertaking” or "establishment”. 

It would be defeating the objective of 
the Act if a narrow interpretation to the 
word "employment” is put so as to mean 
industry, establishment or undertaking. 
•Employment’ according to the Cham- 
bers’s Dictionary means an act of employ- 
ing, what engages or occupies, occupa- 
tion. Thus a printing Section of a 
Cigarettes Company which does the work 
of printing cartoons and labels, is a Sche- 
duled emplo 3 Tnent. AIR 1960 SC 56 & 
AIR 1960 SC 1068 & AIR 1955 SC 25 & 
AIR 1957 Bom 149, Dist. (Paras 10, 12) 

(B) Minimmn Wages Act (1948), S. 3 

(1) (a) and (b) — Notification issued 

under clause (b) purporting to review the 
rates — No rates previotisly fixed in res- 
pect of the employment — Although noti- 
fication ought to be issued under Cl. (a), 
it is only a technical error not defeating 
its validity. AIR 1958 SC 232 & AIR 1964 
SC 1329. Rel. on. (Para 13) 

(C) Minimum Wages Act (1948), S. 2 
(L) — 'Wages’ — Term has a composite 
meaning which will include all remune- 
rations contemplated by the Act read 
with R. 23 of Bihar Mirumum Wages 
Rules. AIR 1957 Mad 69, Rel. on. 

(Para 17) 

(D) Minimum Wages Act (1948), S. 12 
(1) — ^Employer paying much higher total 
rates of wages cannot come within the 
mischief of Section 12. 

From the scheme of the Act it is clear 
to guarantee to scheduled employment a 
minimum rate of wages. If the wages 
paid by the employer are more than what 
the employees would have got on the 
basis of the minimum wages then po 
relief can be pven under the Act m spite 
of Act providing for the regulation _ of 
the hours of work, or rule 25 prescribing 
wages for the over time work at double 
the ordinary rate of wages. AIR 1965 
Mys 317 & AIR 1963 Bom 54. Rel. on. 

(Para 18) 

(E) Minimum Wages Act (1948), S. 26 
(2A) — 'Is of the opinion’ ~ Process of 
forming opinion is open to limited scra- 
tiny of Court — ^Refusal to grant exemption 
to printing section of a Cigarette manu- 
facturing Company — Existence of a con- 
ciliation agreement und er which Company 
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payi^ wages much higher than 
prescribed minimum not taken into ac- 
co^t — Refuse to grant exemption, 
held, was illegal. AIR 1967 SC 295, Rel. 

(Para 23) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 295 (V 54) =. 

(1966)^ Supp SCR 311, Barium 
Chemicals Ltd, v. Company Law 
Board 

(1965) AIR 1965 Mys 317 (V 52)= 

1965-2 Lab LJ 26, Municipal 
Borough V. Gundawan 
(1964) AIR 1964 SC 1329 (V 51) = 

(1964) 6 SCR 857, Hukumchand 
Mills Ltd. V. State of Madhya 
Pradesh 

(1963) AIR 1963 Bom 54 (V 50)= 

(1962) 2 Lab LJ 655, Union of 
India v. Rathi 

(1963) 1963-1 Lab LJ 601=1963 (6) 

LR 68 (CaL), Imperial Tobacco 
Employees Association v. State of 
West Bengal 

(1960) AIR 1960 SC 56 (V 47) = 

(I960) 1 SCR 703, Associated 
C^ent Companies Ltd. v. 'Dieir 
Workmen 

(1960) AIR 1960 SC 1068 (V 47) = 

(1960) 2 Lab.LJ 254, Madhya Pra- 
desh IMineral Industry Association 
V. Regional Labour Conunr. 
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WASIUDDIN, J.: This is an application 
under Articles 226 and 227 of the Con- 
stitution for quashing the notification 
‘Annexure-E’ of the petition and the deci- 
sions and directions as contained in An- 
nexures M, 0/1, 0/2, R, P, and T of the 
petition, with regard to applicability of 
the prowsions of the iVIinimum Wages 
Act to the Printing Section of the peti- 
tioner and refusal of the Government to 
grant the exemption to the petitioner 
under the Act 

2. The petitioner is the Imperial To- 
bacco Company of India limited which 
has a factory at Monghyr within the State 
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of Bihar. The Company has been carr:^ 
Ine on the business of manufacturing ana 
selling dgarettcs and smoking tobacco 
throughout India and it has a Printing 
Unit section which is an Integral part of 
andMr anrillary and/or. complemenUry 
to the said Cigarette Factory and Its Print- 
ing Sertion is situated in the same pre- 
ndses and vHthin the same compound. The 
Printing Set^on is exclusively operated 
to print materials (such as Cartoons, 
Labels, 'Tissue paper etc.) which are only 
used in. relation to. or for packing of. 
rigarettes manufactured by the petitionee 
Company in the said Factory. It is also 
said that the petitioner does not carry on 
the business of running and operating a 
printing press in the said Printing Sec- 
tion and the Printir^ Section is not 
meant for, and, in fact, has nothing to do 
with outside printing nor with execution 
ol any outside job/orders. The Qgarelte 
Factory as well as the Printing Section 
are under the supervision and control of 
the same Branch Manager and thus the 
Printing Section has no independent 
existence, apart from the Cigarette Fac- 
tor;)'. and its functions and operations 
consist of process or branch of work of 
Cigarette Factory. 

According to the petitioner the same 
Standmg Orders witich have been duly 
certified under the Industrial Employ- 
ment (Standing Orders) Act. 1946 are ap- 
plicable toalltheworlanen in the Cigare- 
tte Factory, including the Printing Sec- 
tion. It is also said on behalf of the peti- 
tioner that as a result of enlightened and 
progresrive labour policy adopted and 
followed by the petitioner Company. Ibe 
terms and conditions of employment of 
the said workmen have always been set- 
tled since 1933 by series of long Term 
Settlements arrived at. under S. 12 (3). 
read with section-lS (3) of the Industrie 
Disputes Act, 1947, between the petitioner 
Company on the one band and Tobacco 
Manufacturing Workers Union (Opposite 
party no. 5) on the other. There has 
always been and there is still one UtUon 
representing all the worlonen employed 
In the various Sections or Departments of 
the Cigarettes Factory including Its 
Printing Section and one statutory set- 
tlement negotiated and concluded from 
time to time with the Union, which 
governed and governs the terms and 
conditions of employment of the said 
workmen, the majority of whom are 
daily-rated are transferred from the 
Printing Section to any other Section of 
Department of the Cigarette Factory. 
There have always been and still are 
comprehensive, and common wage scales 
for respective skilled. semi-sfciUed and un- 
skilled workmen employed In \’arioas 
Sections or Departments of the Cigarette 
Factory, including the Printing Seetkau 
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under the terms ol the said statutory 
settlements. 

The petitioner Company employs about 
2180 workmen in the Cigarette Factory. 
Including 352 workmen in its Printing 
Section of whom 246 are daily-rated 
worknien. On 23rd August, 1964 the 
Union (Opposite party No. 5) represent- 
ing all the said workmen submitted to 
the petitioner Company a Charter of 
Demands, which inter aVa . included a 
demand to the effect that "All employees 
be made eligible lor Sunday leave ■'rtth 
pay as is now enforced In "Minlmma 
Wage Factorieg.” Union, however, 

abandoned and/or waived the said demand 
eventually at the time of conciliation and 
conclusion of the Settlement dated the 
25th September, 1965. The disputes aris- 
ing out of the said Charter of Demands 
were admitted into conciliation by the 
Commissioner of Labour and Conciliation 
Officer. Government of Bihar, and after 
a protracted tripartite negotiations were 
finally settled on 25th September 1965, 
by virtue of a Memorandum of Settle- 
ment concluded between the petitioner 
Company and the Union, in the course 
of conciUation proceedings under S. 12 
(3). read with serton 18 (3) of the Indu^ 
trial Disputes Act 1947. The.afqr^o 
Settlement Is operative for a period of 
four years and is still In full force and 
effect and is binding on all the workmen 
In the Cigarette Factory. Irrespective oi 
the Section or Department they are 
working in. 

The terms and conditions embodied in 
the Memorandum of the Settlement in- 
clude comprehensive wage structure and 
schedule of dearness allowance, and fur- 
ther substantial monetary and other ben^ 
fils to the said workmen which are equri- 
ly applicable to the workmen in the 
Riming Section as the workmen in any 
other Section of Cigarette Factory. The 
SetUement was arriv^ at on the bas^ of 
give and take, the Union having abandon- 
M and/or waived certain claims and d^ 
mands including the demand in regard iw 
"Sunday leave with pay” and the 
tioner Company having conceded in th^ 
other claims and demands. The Setti^ 
ment as such represents a "package 
and the said workmen and/or the Union 
have no right to act or to make any de- 
mand, in contravention or violation tbere- 
oL 

3. The Minimum Wages Act 1948 
enacted to provide *'for fixation, by tbs 
Provincial (State) Governments, of mi^ 
mum wages for employments covered W 
Schedule to ''the said Act”. The ^ 
the schedule are those where sweated 
labour is more prevalent or where th^ 
is a big chance of exploitation of laboi^ « 
The State Government by a Notificatlcfl 
No, W3-1019/51-D-197 dated 12th Novem- 
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tier, 1951 in exercise of its powers con- 
fferred by Sed 30 of the Minimum Wages 
!A.’ct framed rules imder the Act and the 
relevant rule in this connection is Rule 
23 which provides that unless otherwise 
provided by the State Government, no 
yyorker shall be required or allowed to 
tvork in a scheduled employment of the 
Erst day of the week for which he shall 
receive payment equal to liis average 
daily wages during the preceding week. 
The petitioner’s contention is that the 
Cigarette industry and/or undertaking is 
not a "scheduled employment” within 
the meaning of the said Act and as such 
the Cigarette Factory is not governed by 
the said Act and/or the said Rules. The 
opposite party as early as on 24th Febru- 
ary 1950 by letter No. W. 301.L/14G0 ad- 
dressed to the Company (vide Annexirre-C) 
had confirmed that the cigarette manufac- 
iuring would not be covered by the said 
Act. The opposite party No. 1 issued a 
Notification No. VI/W3-1042/59-L-9688 on 
25th May, 1959 in exercise of its powers 
conferred by Section 27 of the Minimum 
Wages Act and directed by this notifica- 
tiion that "Employment in Printing Pres- 
ses” be added to Part I of the schedule 
appended to the said Act, A true copy of 
the said NotlBcation is marked as Annex- 
tue-D. Opposite party No. 1 then issued 
a Notification No. VI/W3-1 05/601/4676 
dated 24th May, 1960 in exercise of its- 
powers conferred by Section 3(l)(b). read 
with Section 5 (2) of tlie said Act and by 
this it fixed the min imum rates of wages, 
specified in the Schedule thereunder, 
payable to different categories of employ- 
ees in the Printing Presses. The notifica- 
tion is Annexure-E of the petition. It h^ 
been urged by the petitioner that this 
notification of 1960 was bad. illegal and 
debars the powers and jurisdiction of the 
opposite party No. 1 inasmuch^ as the 
said notification contravened Section 3(1) 
(a) of the said Act as it then stood. Ac- 
cording to the Notification (Annexure-E) 
minimum wages have been prescribed for 
nineteen categories of daily-rated employ- 
ees but the petitioner Company states that 
at all material times the petitioner Com- 
pany did not and does not ernploy any 
daily-rated worlcmen in the Printing Sec- 
tion of the Cigarette Factory in the cate- 
gories and/or ■ with the designation men- 
tioned in tire schedule given in the Notifi- 
cation, save and except unskilled work- 
men (such as General Workers or_Maz- 
door). liitho Macliinemen and Binders . 
whiiA are covered by Items 12, 17 and 19 
of the aforesaid Notification. The petition- 
er Company has been paying and still 
pays under the Settlement of 1965 wages 
at scales wliich are considerably higher 
than the minimum rates fixed by the Noti- 
ifeatfon of 1960. According to the charts 
whidi have been given in the petition the 
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mmimum rate of wages prescribed for 
unskilled workmen (Darwan, Peon and 
Mazdoors) is Rs. 45 per month, but' ac- 
cording to Settlement of 1965 the peti- 
tioner Company has been paying to them 
at the rate of Rs. 202.91 P. per month. 
Similarly although the minimum wages 
prescribed in respect of Litho Machine 
Men is Rs. 100 per month and for Binder, 
Rs. 50 per month, but the petitioner Com- 
pany has been paying to them at the rate 
of Rs. 262.31P, in each case respectively, 

4. The petitioner, therefore, has been 
asserting firstly, that the nofifications of 
1959 and 1960 are not apphcable to the 
Cigarette Factory and/or its Printing Sec- 
tioD._ and even assuming that the Printing 
Section of the Factory is a scheduled em- 
ployment within the meaning of the said 
Act/Rules/Notification, the petitioner Com- 
pany has been pa.ying to the daily-rated 
unskilled workmen substantially higher 
contractual wages than the aggregate of 
the minimum wages fixed by the 1960 
Notification and the remuneration for the 
weekly rest day provided by Rule 23 of 
the - said Rules. The petitioner Company 
received _ from the Chief Inspector of Fac- 
tories, Bihar (Opposite Party No. 2) a Cir- 
cular No. 3M-52/61-5990 dated the 18th 
December, 1961 in which direction was 
given to the petitioner Company to give 
immediate effect to Rule 23 of the Bihar 
Minimum Wages Rules 1951 which requir- 
ed that every worker even a daily-rated 
■worker should be paid wages for Sundays 
including holidays also. The said Circular 
also contained a threat that any violation 
of the said rule will be supposed to be a 
serious offence and -will be strongly dealt 
with. The petitioner Company also re- 
ceived a letter No. 489 dated I9th April, 
1962 from opposite party No. 4 the Ins- 
pector of Factories, Monghyr circle, 
Monghyr, in winch it was stated that a 
worker even if he works for one day in a 
week he becomes entitled for a day off 
■with pay. 

The petitioner Company by its letter 
No. rM/IL.l/A.398 dated the 17th May, 
1962 informed the opposite party No. 2 
that there was some misunderstanding 
■with regard to the applicability of the said 
Act, because it had already been clarified 
by opposite party No. 1 (Slate of Bihar) 
on the 24th February, 19,')0 that the Ciga- 
rette Factory was not covered by the said 
Act The petitioner Company was inform- 
ed by the Chief Inspector of Factory 
(opposite part>’' No, 2) by his letter No, 
3M/52/62-2828 dated 24-5-1962 that the 
said Circular dated the 18tli December, 
1961 had been sent to such factories also 
as do not come under the purview of the 
IVIinimum Wages Act as in most of these 
factories, certain scheduled employments 
are in eristence, like building operations 
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ett, to which the ilinimum Wages Act 
applies. The opposite party further eon- 
fiimed in thig letter that the sending ot 
the circular did not mean or imply that 
the provisions of Rule 23 of the Bihar 
Minim um Wages Rules are considered to 
be applirable to even such factories which 
are not included in the Schedule attariied 
to the Minimum Wages Act A copy of 
this letter isAnnexure-1 to the petition. 
In spite of this confirmation the peti- 
tioner Company further received com- 
munication from opposite party No. 4 
(Inspector of Factories. Monghyr) being 
letter No. 1380 dated the 31st March. 1963 
in which it was stated that the Printing 
Section in the Cigarette Factory comes 
under schedule of the said Act and that 
the said Act and the Rules made there- 
under should be implemented in the 
Printing Section. The petitioner Com- 
pany was also threatened that on failure 
to comply, it will be prosecuted as it 
is a serious offence. The petitioner Com- 
pany then wrote to the Secretary to Gov- 
ernment of Bihar. Labour and Employ- 
ment Department making submissions 
therein that the Printing Section of the 
Cigarette Factory was not a Printing 
Press, within the meaning of 1960noU£i«a- 
tioa It was also stated therein that in 
case the Govt still considers the said 
Act Is applicable to the Printing Section, 
the petitioner Company, as a matter of 
abundant caution, applied to be exempt- 
ed from the provisions of the said Act 
under Section 26(2A) for the reasons 
^ven in the letter such as that the terms 
and conditions of employment of 
workmen, had already a comprehensive 
wage structure and schedule of deamess 
allowance which were governed since 1953 
by series of statutory settlements and that 
they in all categories enjoyed wages much 
in excess of the wages fixed by the 1960 
Notification. 

It was also contended therrin that the 
Minimxmi Wages Deflation was intend-' 
ed for the protection of "Sweated labour” 
who are likely to be expldted, and that 
the Union operating in the Cigarette Fac- 
tory was well organised and the very high 
rate of wages prevailing in the Cigarette 
Factory was due to the process of con- 
tinuous collective bargaining for several 
years. The petitioner thereafter had been 
reiterating in the representations one after 
another the grounds for exemption but the 
Government has been sticking to the po- 
tion that It was a Scheduled employ- 
ment The prayer for exemption was spe- 
cifically refused when the petitioner re- 
ceived a letter No. VlfW3.l029/G7-L and 
E-256S dated the 27th April 1967 in which 
it was stated that since the General Secre- 
tary, Tobacco Manufacturing Workm^ 
Union. Basdeopur. Monghyr bad raised 
objection to the prayer for grant of ex- 
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emption to their Printiog Factory at Mon- 
ghyr from, the operation of the provisions 
of the Minimum Wages Act. 1948. the 
State Government regretted that it was 
not possible for them to grant exemption 
prayed for by the Company. It may be 
stated that this letter did not contain the 
ground on which the objections were rais- 
ed by the Union. A copy of this letter Is 
annexure P to the petition. The petitioner 
Company went on making representations 
and there were tripartite discussions and 
meetings but without success and ulti- 
mately the prayer for exemption was fin- 
ally rejected by letter (Annexure T). 

5. The petitioner Company is there- 
fore, under constant fear of illegal threat 
of prosecution from the opposite party 
and such illegal and wrongful threats still 
persist The industrial relation and peace 
in the said Dgarette Factory are In seri- 
ous jeopardy on account of this kind of 
illeg^ threat and if the prosecution is 
launched the petitioner Company will suf- 
fer irreparable loss and injury both 
monetarily and in its reputation. The In- 
dustrtd harmony in the Cigarette Factory 
(ensured by the said settlement) will be 
unsettled and disturbed beyond redemp- 
tion and the petitioner Company appre- 
hends that it may even have undesirable 
repercussions on the industrial peace now 
prevailing in the other Factories of the 
petitioner Company elsewhere in India. 
The petitioner Company has been employ- 
ing more than 8,500 workmen throughout 
India. 

6. In such dreumstances, as stated 
above, the petitioner Company states and 
contends that the derisions and/or direc- 
tions and/or Orders of the Opposite par- 
ties as contained in the Annexures-M 
O/I. 0/2 and R hereto and/or Notifications 
(being Annexure-E) are patently illegal, 
manifestly erroneous, arbitrary and in ex- 
cess of the powers and jurisdiction vest- 
ed in the opposite parties and therefore, 
the prayer In this petition is for quashing 
of the direction and derisions as men- 
tioned above. 

7. Opposite party No. 1 is the State of 
Bihar, opposite party No. 2 is the Chief 
Inspector of Factories, opposite party No. 
3 is the Deputy Chief Inspector of Facto- 
ries and opposite party No, 4 is the Ins- 
pector of Factories, hlonghyr. No coim- 
ter-effldavit has been filed on behalf of 
the opporite party Nos. 1 to 4, but at the 
time of hearing of this petition Mr. Sar- 

. war Ali appearing for the State support- 
ed the stand which the Government has 
taken. 

8. Oppoaale party No. 5 as stated above. 
Is Tobacco Manufacturing Workers Union 
and they have filed a counter-affidavit. 
It has been contended on their behalf that 
the Printing Factory owned by the peti- 
tioner Company was not an integral part 
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of the Cigarette Factory inasmuch as 
the press is located in a separate building 
having separate godown etc. and in day 
to day Work also it has no concern with 
the Cigarette Factory. The Tobacco Fac- 
tory and the Press are separately register- 
ed under the Factories Act and each of 
these two have been allotted separate re- 
gistration numbers imder the Act. It has 
also been stated that it was correct that 
the Press at present does not accept any 
work other than that of the Company but 
&ere_is_ nothing in the Memorandum of 
Association which prohibits the press from 
accepting work from outsiders. It has 
also been stated that according to present 
Standing Order all the employees imder 
the petitioner Company excepting those 
who come under Class B are availing Sun- 
days as paid holidays and that Class B 
employees also are monthly paid like all 
others. As regards their demand for 
wages for Sunday it has been asserted 
that the Union never abandoned and/or 
waived the demand for Sunday being paid 
rest day for Class 'B’. All the employees 
of the press come within the categories 
mentioned in the schedule of the Notifi- 
cation of 1960 and the settlement no- 
where mentions that the employees wHt 
not get the benefit of the Notification 
under the Minimum Wages Act. It has 
also been lurged that the mere fact that 
the wages which are being given are 
higher than the wages prescribed in the 
Notification will not debar them from 
further benefits to which they may be 
entitled in law. It has been urged, there- 
fore, that the Impugned Notification, 
directions and decision were all duly pass- 
ed by the competent authorities and valid 
5n law and cannot be quashed. 

9. The first point which has been 
urged on behalf of the petitioner is that 
it is not a scheduled employment within 
the meaning of the relevant provisions 
of the Minimum Wages Act which here- 
inafter will be called only as "tlie Act”. 
The preamble of the Act clearly shows 
that this Act was passed for the fixation 
of minimum rates of wages in certain 
employments. The words employer and 
the employee have been also defined in 
the Act under Clauses (el and (i) of Sec- 
tion 2 of the Act. These definitions also 
show that they refer only to such em- 
ployees or employers who will be regard- 
ed as a scheduled employment xmder the 
Act. Section 2 (g) of the Act defines 
what a scheduled employment is and. it 
lavs down that the,^ scheduled ernnloy- 
ment means an employment specified in 
the schedule, or any process or branch 
of work forming part of such employ- 
ment. In this connection I may also refer 
to Section 27 of the Act w^hich empowers 
the apnroDriate Government to add to 
Schedule by notification. The schedule 


of the Act shows that the employments 
have been classified in two parts; Part I 
and Part 11. Part II is in respect of em- 
ployments m agriculture and we are not 
concerned with such employments in this 
presmt case. Part I consists of 12 items 
and item no. 3 is as follows: 

"^ployment in any tobacco (including 
Bidi making) manufacturing”. It has 
been contended on behalf of the peti- 
tioner that the petitioner Company does 
not manufacture tobacco and manufacture 
of cigarettes will not come within the 
meaning of item no. 3 because it does not 
manufacture tobacco. In item no. 3 of 
the Schedule exception has been made in 
respect of Bidi making and if the legisla- 
tures so desired that cigarettes also 
should be included, there would have 
been no difficulty in mentioning cigarettes 
also. Now as far as the position of the 
petitioner Company in this respect is con- 
cerned there does not . seem any dispute 
on this point that the Government as 
early as in the year 1950 had decided 
that the Act will not apply to the peti- 
tioner Company and I may refer here to 
Annexure C which is a copy of the 
letter from the Under Secretary to the 
Government addressed to the Labour 
Liaison Manager, Tobacco Manufacturers 
(India) Ltd., Monghyr, dated the 24th 
February. l950 and in the concluding por- 
tion of this letter it is stated as follows! 

"Government are advised that cigarette 
Manufacturing would not be covered by 
item 3 of Part I of the Schedule to the 
Minimum Wages Act, 1948”, 

It also appears from the submissiohs 
made as well as the contention in the 
petition of the Company that since then 
no direction or decision of the Govern- 
ment has been communicated showing 
that the Government considers the Toba- 
cco Manufacturing Company as a Sche- 
duled employment, but the dispute and 
controversy has been on the point whe- 
ther the Printing Section of the peli- 
tioner Company is a scheduled employ- 
ment or not, I have already referred 
above to the definition of scheduled em- 
ployment as given in Section 2 (g). Sec- 
tion 27 lays down as follows: 

"The appropriate Government, after 
giving by notification in the Official 
Gazette not less than three months’ notice 
of its intention so to do, may. by like 
notification, add to either Part of the 
Schedule any employment in respect of 
which it is of opinion that minimum rates 
of wages should be fixed under this Act, 
and thereupon the Schedule shall in its 
application to the State be deemed to be 
amended accordingly”. 

Tills section, therefore, confers authority 
and power on the appropriate Govern- 
ment to add any employment to the Sche- 
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dule^ The Government by notiflcatlon 
datrf the 25th May. 1959 (vide Annerure 
D) added four types ol employment. It 
may be mentioned here that the Schedtde 
of the Act contans twelve items under 
Part I and by addition of four items so 
far as the opposite party no. I (State ol 
Bihar) is concerned ^ere are now sixteen 
items of employment in the schedule We 
are concerned herewith item no. ISwhlA 
was added by this notification and it ia 
"Employment in Printing Presses", It ia 
the admitted case of the petitioner that 
It has a Printing Section in the Factory, 
but it has been contended that this print- 
ing SecUon has no Independent exigence 
of its own and it is an Integral part of 
the Cigarette Manufacturing, and there- 
fore, it cannot be regarded as a schedul- 
ed employment, 

I may also In this connection refer to 
another notification Issued by the Gov- 
ernment dat^ the 24th May, I960 by 
which minimum rates of wages were fix- 
ed in respect ol dilferent categories of 
employees in the Printing Presses added 
to the Schedule under the Act under sec- 
tion 27 of the Act According to the peU* 
tioner this Printing Section Is only for 
the purpose of printing cartoons etc, for 
the purpose of the sale of the cigarettes 
and as such it is only a Unit or a Section 
ol the Factory and thus it is an integral 
part of the same. It has also been con- 
tended that this Printing Section is locat- 
ed in the same premises and the com- 
pound of the Factory. The Printing 
Press does not accept and It is not sup- 
posed to take outside work and the same 
terms and conditions of employment as 
prevailing in the Factory are also prevail- 
ing in the Printing Section. It has been 
urged on the other hand by the learned 
counsel appearing for the opposite party 
no. 5 that this J^nting Section is a sepa- 
rate organization inasmuch as it is sepa- 
rately registered under the Factories Act 
having separate registration numbers and 
there is no bar under the Memorandum of 
Association in the Printing Section under- 
taking and inviting orders from outside 
for printing. After filing of the counter- 
affidavit by the opposte party no. 5. a 
reply to the affidavit was filed on behalf 
oi the petitioner and from a perusal of 
the same it is clear that this is not dis- 
putedthat the factory and the Printing 
Press are separately registered under the 
Factories Act, but it h^ been stated that 
this was for historical reason. 

It Is admitted that the ownership of 
the Printing Press was of another Com- 
pany, the Printers India Ltd. and In 1954 
there was a transfer of the ownership to 
the, 'Cigarette Factory. It is true that the 
Qgarctte Factory fa now the owner of 
the printing Press also but nevertheless 
there fa no getting away from this posl- 
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tion that both are separately registered 
under the Factories Act. The natxire of 
the work fa also different and it appears 
to me that the work of printing which 
fa being carried on cannot be said to be 
an ancillary process to the manufacture 
of cigarettes and at best It fa only to 
facilitate the sale of cigarettes by the 
printing of the cartoons, labels and pac^- 
ges. This is also worthy of ccJnsideration 
that the word 'employment' has been 
used both in section 2 (g) end the sche- 
dule The contention on behalf of the 
petitioner Ccimpany is that rince the 
Cigarette Factory fa not a scheduled em- 
ployment so this Printing Section of this 
factory cannot be a scheduled employ- 
ment. The definition as given In S. 2 (gl 
of Scheduled employment no doubt shows 
firstly that the employment should be 
mentioned in the sch^ule and then it 
further postulates that any process or 
branch of work forming part of such em- 
ployment will also be a scheduled em- 
ployment 

I think from this the converse cannot 
be true that if a certain employment U 
not a scheduled employment then all the 
other processes or branches of that em- 
ployment will also not be a scheduled 
employment I do not ihihk that this 
could have been the intention of the 
legislature because the acceptance of such 
a meaning will defeat the very object of 
the Act and also the purpose of embody- 
ing section 27 which empowers the ap- 

E ropriate Government to include and add 
1 the schedule. 1 may again refer here 
to the Notification dated the 25th May. 
1959 in which Item No. 16 fa "Employ- 
ment in brick laying" and this may be 
read along with viz. Annexure-I dated 
the 24th May, 1962 which shows that the 
Government made the position very clear 
that the copy of the Notification had been 
sent to such factories also which do not 
come within the purview o{ the Minimum 
Wages Act as in most of these factories, 
scheduled employments are in existence 
lite building operations etc. to which the 
Ifinimum Wages Act applies. If a nar- 
row Interpretation be ^ven as contend- 
ed by the learned counsel appearing for 
the petitioner then it would mean that 
in factories which are not "scheduled em- 
ployment" such classes of employment as 
ate added under section 27 will be out- 
side the purview of the Act 

10. The word 'employment' has not 
been defined In the Act, but according to 
the Chambers's Dictionary It means an act 
of employing, that engages or occupies, 
occupation. It was urged that the word 
'employment' which Im been used in the 
Act shotjld mean Industry or undertak- 
ing, but this contention does not 

seem to be correct and It appears that 
the legislature has purpos^ used the 
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word 'employment’ and has avoided the 
word 'industry’,.- 'undertaking’ or 'esta- 
blishment’. The statements of objects 
and reasons as given at the time of pass- 
ing of the Act are as follows: 

"The justification for statutory fixation 
of minimum wages is obrioua Such pro- 
visions which exist in more advanced 
countries are even more necessary in 
India, where works’ organisations are yet 
poorly developed and the workers’ bar- 
gaining power is consequently poor. Ibe 
Bill provides for fixation, by the Provin- 
cial Governments of minimum wages for 
employments covered by the schedule to 
the Bill. The items in the schedule are 
those where sweated labour is most preva- 
lent or where there is a big chance of ex- 
ploitation of labour. After a time, when 
some experience is gained, more catego- 
ries of employments can be added and 
the Bill provides for edditioas to the 
schedule." 

11. The aforesaid statements of objects 
and reasons also clearly show what the 
legislature intended and as stated above 
it would be defeating the very objective 
of the Act if such a narrow interpreta- 
tion is put as contended by learned coun- 
sel appearing for the petitioner. The 
learned counsel appearing for the peti- 
tioner has relied on four decisions and 
one of these is in the case of the Associa- 
ted Cement Companies Ltd. v. Their 
Workmen, AIR 1960 SC 56, in which 
tests have been laid down to find out 
what can be considered to be one esta- 
blishment. But I think this decision will 
not apply to the facts of the present case 
because the factors which came up for 
consideration in that case were quite dif- 
ferent and the question for consideration 
was with regard to meaning of the word 
'establishment" as mentioned in the Indus- 
trial Disputes Act and Mines Act. But, 
here as pointed above, -the word 'esta- 
blishment’ has nowhere been used in 
the klinimum Wages Act and the word 
which has been used is 'employmenf. 
The legislature perhaps advisedly has not 
used the word 'establishment’. 

The second decision on which reliance 
has been placed is in the case of Madhya 
Pradesh Mineral Industry Association v. 
Regional Labour Commr. fl960) 2 Lab. 
LJ 254 = (AIR 1960 SC 1068). This was 
no doubt a case imder Minimum Wages 
Act but here also the facts are quite dif- 
ferent. The short facts of that case are 
that the President of India under Arti- 
cle 258 of the Constitution had en^sted 
the Government of certain States includ- 
ing Government of Madhya Pradesh vnth 
their consent the functions of Ae Cen- 
tral Government under tlie Act in so far 
as such functions relate to the fixation 
of minimum rates of -wages in respect of 
employees employed in stone-breaking or 


in stone-crushing operations carried onia 
mines situated within their respective 
States. The Madhya Pradesh Government 
issued a notification purporting to act 
imder Section 5 (2) of the Act Item 8 of 
the Schedule of the Act is as follo-ws: 

'Employment in stone-breaking or 
^one-crushing’’. The question which arose 
for decision in that case was whether 
employment in stone-breaking or stone- 
crushing operations carried on in mines 
as specified in the ambit of notification, 
amounts to employment in stone- breaking 
or stone-crushing vide item no. 8 of the 
Schedule of the Act. It may be also men- 
tioned here that the Company in -that 
case was carrying on operations in man- 
ganese mines so in that context also the 
question arose for considera-tion as to what 
was toe_ meaning of the word 'stone’ as 
used in item 8, of the Schedule. It was held 
by the Supreme Court in that case that 
the scheduled employment as defined in 
Section 2 (g) of the Act covers the em- 
ployment specified in the schedule or any 
process or branch of work forming part 
of such employment which would include 
all branches of work which may be inci- 
dental to the main scheduled employ- 
ments and that the impugned notifica- 
tion in that case on the other hand, ap- 
plied only to the stone-breaking or stone- 
crushing operations carried on in mines 
and did not cover other operations con- 
nected with the manganese-mining works 
which position is inconsistent -with the 
scheme of the schedule. 

Their Lordships in that case also referr- 
ed to the meaning of the word 'employ- 
ment’ which means a kind of emplo-yment 
or state of being employed. It was hdd 
that item 8 of the Schedule was not in- 
tended to cover the breaking or the 
crushing of stones incidental to the man- 
ganese mining operations. Reliance has 
been placed on the use of the expression 
'incidental’ and it has been urged that 
just as in that case the work of the print- 
ing was incidental to the manufacture of 
cigarettes. But I think that this decision 
vill not be helpful because as pointed 
above the work of printing cannot he said 
to be an operation incidental to the 
manufacture of cigarettes. It can best 
be said to be only a necessary aid in the 
process of putting the cigarettes on sala 

The learned counsel for the petition^ 
has relied on two otlier reported deci- 
sions: one was in the case of Edward 
Mills Co. Ltd. Beawarv. State of Ajmer, 
AIR 1955 SC 25 and tlie other in the case 
of Oudh Sugar Mills Ltd. v. Regional 
Provident Fund Commr. AIR 19.57 Bom. 
149. In the former case a question with 
regard to a notification under section 27 
of the Minimum Wages Act -was being 
considered and it was laid down that the 
legislature undoubtedly intended to apply 
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tiiig Act not to all the Industries but to 
those induces only where try reason, of 


here to the aforesaid notification which 
l^d down that it was bein^ issued in 


Unorganised labour or want of proper 
arrangements for effective regulation of 
wages or for other causes the wages of 
labourers in a particular Industry were 
very low. It is vrith an eye to these 
facts that the list of trades has been 
drawn up In the schedule attached to the 
Act but the list Is not an exhaustive one 
and it is the policy of the le^slature not 
to lay down at once and lor all time, to 
which Industries the Act should be ap- 
plied. This decision lays down the gene- 
ral principle and the purpose oi S. 2? but 
it is not on the point whether this Print- 
ing Section of the petitioner Company 
can or cannot be considered to be a sche- 
duled employment. 

The latter decision on which reliance has 
been placed, that is, one reported In AIR 
1957 Bom. 149 it was not a case under 
the Minimum "Wages Act but it was under 
the Employees’ Provident Funds Act The 
petitioner Company in that case was 
carrying on the business of vegetable oil 
and Its by-products. The vegetable ofi 
produced by the Company was tinned In 
the containers fabricated by the Comt»ny 
In the prednets of the oil factory. These 
tin containers were used only for the 
purpose of packing vegetable oil and not 
Used for any other ptupose. Mudholkar. J. 
in that case held that the aforesaid Act 
applies to a unit on the precdses of which 
fi) a manufacturing process is carried on. 
(U) in any industry engaged in the manu- 
facture of any of the scheduled products, 
hut this was with reference to the words 
*manufactming process’ and 'industry* as 
contemplated by the Employees' Provi- 
dent Funds Act Tambe, J. di^ented from 
this view and he was pleased to observe 
that it was not correct to say that where 
the piindpal object of an industry does 
not fall within the meaning of the first 
schedule of the Ad, then even if certain 
scheduled articles for being used In that 
Industry only are manufactured, the pro- 
visions of the Act are not attracted, hi 
my opinion, as the considerations in that 
case were in respect of spedfte provisions 
in a completely different Act, so this 
dedsion Is also distinguishable and will 
not apply to the facts of the present 
case. 

12. On a consideration of all these 
facts. 1 am of the opimonthat the Pil- 
ing Section where. printing work was be- 
ing carried on for the reasons stated 
above can be regarded as scheduled em- 
ployment as dedded by the Government 
and communicated to toe petitioner Com- 
pany. 

13. It. has also been urged that file 
notification of the year 1960 fAnnexure 
E) was in contravention of the provisdons 
of toe Minimum Wages Act. I may refer 


exercise of the powers conferred by Cla- 
use (b) of sub-section (1) of section 3 of 
the Minimmn Wages Act. Clause to) of 
section 3 (1) of the Minimum Wages Act 
retors to a case of review of the rates 
of mfalmum wages but in this case the 
Tnl ntmntn wages had not been previously 
fixed and were being fixed for the first 
time. So the fixation could have been 
under clause fa] and not under clause to)- 
This contention seems to be correct, but 
In my opinion there was Just a technical 
or a clerical error and did not effect toe 
jurisdiction. I may refer here two ded- 
dons of the Simreme Court in this con- 
nection; one of which Is in the case of P. 

V. Union of India, AIR 1953 
SC 232 where it was held that when an 
euthority passes an order which Is within 
its competence, it cannot fall merdy 
because it purports to be made under a 
wrong provision If It can be shown to be 
^toin its powers under any other rule, 
and that the validity of an order should 
be Judged on a condderation of its sub- 
stance and not its form. 

The other dedsion Is In the case cl 
Bukum Chand Mills Ltd, v. State of 
Madhya Pradesh, Am 1964 SC 1329. It 
was a case with respect to toe m alcm g 
of amendments in the Indore Indudrial 
Tax Rules and It was held that the Gov- 
enmaent had toe power to amend toe 
rules imder section 5 (1) read with eec- 
tioD 5 fS), but In the notification Instead 
of S. 5 it was mentioned under Rule 17 
and In such drcumstance It was held that 
it would not vitiate the amendment for 
toe mere mistake In toe opening part of 
the notification In redting toe wrotg 
source of power does not affect toe vali- 
dity of the amendments made. Id the 
present case also there was a ndstake in 
toe opening part of the notification but 
this vrill not in any way affect the vali- 
dl^’ of toe notification of 1960 fAnnexure 

E). 

J4. The second contention In this con- 
nection thathasbeen raised Inthis case is 
that toe notification of the year 1960 
was invalid as It xtss after toe expiry of 
the period as contemplated by Sec. 3 of 
the Act. The Minimum Wages Act was 
passed in the year 1948 and then there 
were some amendments in the Act in the 
years 1954, 1957 and 1961 respectivdj^ 
The notification fAnnexure-E) of I960 
was IsMed prior to 1951 so naturally It 
win be governed by the provisions of 
toe Act as it then stood in I960. Sec- 
tion 3 fl) as It then stood is as follows; 

’’Section 3 (1) — The a p propriate Gov- 
ernment shall, in the manner hereinafter 
provided — 

(a) fix toe minhnum rates of wages 
pajrable to employees employed— 
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(i) in an employment specified in Parti 
of^the Schedule at the commencement of 
this Act, before the 31st day of Decem- 
ber, 1959,* 

(ii) in an emplosment specified in 
Part n of the Schedule at the commence- 
ment of this Act, before the Slst of De- 
cember 1959: 

Provided ftat the appropriate Govern- 
ment may, instead of fixing minimiiTn 
rates of wages imder this sub-clause for 
the whole State, fix such rates for apart 
of the State or for any specified class or 
classes of such employment in the whole 
State or part thereof and 

(iii) in an employment added to Part I 
or Part n of the Schedule by notification 
under section 27, before the expiry of 
one year from the date of the notifica- 
tion; 

(b) review at such intervals as it may 
think fit, such interval not exceedingfive 
years, the minimum rates of wages so 
fixed and revise the minimum rates, if 
necessary," 

It has been urged, therefore, that under 
section 3 (1) (a) the notification fixing the 
minimum wages should have been made 
before 31st December, 1959 as far as 
Part I of the schedule is concerned. Simi- 
larly in respect of Part n of the Schedule 
also but we are not here concerned with 
Part n as it is in respect of agricultmal 
employment The notification of 1960 
(Annexure-E) as already pointed above 
was of 24th May, 1960 and so it has been 
urged that it was after the expiry of the 
date as laid down in section 3 (1) (a) of 
the Act. Section 3 (1) (a) (iii) as quoted 
above lays down that in an employment 
added to Part I or Part II of the Sche- 
dule by notification xmder section 27, the 
minimtim rates of wages payable may be 
fixed by the appropriate Government 
before the expiry of one year from the 
date of notification. The additions to 
the schedule were made by the Govern- 
ment notification under section 27 by 
Annexure-D dated 25th of May, 1959. 
The notification (Annexure-E) was on 
24th of May. 1960 and so it was before 
the expiry of one year frorn the date of 
-the notification imder section 27. ^e 
position of course would have been daf- 
ferent if the rates of minimum wages 
had been fixed with regard to the Ciga- 
rette Factory itself because in that case 
then according to the section as fi then 
stood it should have been before 31st of 
December, 1959. But this restriction of 
period for obvious reasons would not ap- 
ply to a case where there are addition 
in the schedule under section 27 of the 
Act and in that case the fixation of 
TwiniTTiiim wages can be made within one 
year of such notification, 

15. The notification (Annexure-E) of 
the year 1960 in my view for the reasons 
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stated above cannot be said to be invalid. 

16. The notification (Annexure E) 
dated 24th May, 1960 fixed minimum 
rates of wages for nineteen categories of 
employees but admittedly we are concern- 
ed in ^ writ petition with only three 
categories of daily-rated employees and 
these are as described in items 12. 17 and 
19 of the notification. It has been urged 
on behalf of the petitioner Company that 
these categories of workers were getting 
already much higher wages and it was 
more than 250 to 450 per cent than the 
xainhnvm wages fixed by the notifica- 
tion in the year 1960. 

It was also contended that even if 
remuneration for Sunday was allowed, 
the wages which are being paid would 
still be much higher than what the 
workers would be entitled under fte noti- 
fication. It was also contended that they 
have been getting such high rates fay 
virtue of a settlement which was arrived 
at in a conciliation proceeding and which 
was binding on both parties. I will dis- 
cuss the matter of settlement separately 
but I will be here discussing only as to 
how far this contention was correct that 
the workers were really getting much 
higher wages than what has been laid 
down in the notification of 1960 and fur- 
ther what would be the effect of this. It 
may be mentioned here that neither on 
behalf of the Government nor on behalf 
of the Union this position has been chal- 
lenged or disputed that factually the 
workers as described in items 12, 17 and 
19 of the notification are getting much 
higher wages. In the writ petition a 
comparative chart has also been given 
showing the wages which are being paid 
and the wages which are payable under 
the notification of 1960. I may give here 
below an extract of the comparative 
chart for the elucidation of the position. 

(For Chart see page 202) 

17. The aforesaid chart, therefore, 
clearly shows that under the settlement of 
1965 the petitioner Company has been 
paying, which is not disputed, much higher 
wages than what the workers are entitl- 
ed to under the notification of 1960. The 
opposite party has been contending tliat 
they are entitled to wages for Sundays 
also and the chart which I have given 
above (here given on next page) ivill 
show that even if the wages for 
Sunday are added to the wages laid 
down in the notification stiU the wages 
which are being actually paid are much 
higher. The learned counsel appearing 
for the opposite party has contended that 
this does not make any difference and the 
Company still is liable to pay for the Sun- 
days also. IwiUnow proceed to examine 
as to how far this contention is correct I 
may again refer here to the preamble of 
the Act which lays down "whereas it is 
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Item of the notlfica- - 
tlOD of I960. 

1 

hiinlmum tales of 
wages under tha 
Minimum Wages 

Act of noti6ca« 
tion of i960. 

2 

Wages actually 
being paid after 
setdemeot (n 
the year 

1965. 

S 

RemtmetaOon My. 
able for rest day 
((out Sundays). 

4 

lem.12 UnsWlIed 
tWorkmen (DarwaSi 
Feon, Majdoor 
Helper). 

Rs. 45 per month. 

Rs. 202.91 

6.92. 

Item-17 Litho 
i^lachlne men. 

Rs. 100 per month. 

Es. 2a2.3L 

15.30. 

Item-19 Binder. 

Rs. 50 per month. 

RS.262B1. 

7.69. 


expedient to provide for fixing minimum 
rates of wages in certain employments*’. 
The object of the Act is. therefore, to 
prescribe minimum rates of wages and I 
may again refer here to See. 12 of the 
Act which can be said to be the charging 
section under the Act This section lays 
down as follows; 

”12(1) Where in respect of any schedul- 
ed employment a notification under S. 5 
••••• is in force, the employer shall pay 
to every employee engaged In a scheduled 
employment under him wages at the rale 
not less than the minimum rate of wages 
fixed by such notification for that class of 
employees In that employment without 
any deductions except as may be authoris> 
ed within such time and subject to such 
conditions as may be presc^bed. 

(2) Nothing contained in this section 
shall affect the provisions of the Payment 
of Wages Act, 1936." 

The liability under the section Is. there* 
fore, to th^ extent that the employer 
should pay the minimum rates of wages 
fixed by the notification. Section 13(b) 
lays down that the appropriate Govern- 
ment may provide for a day of rest In 
every period of seven days which shall 
be allowed to all employees or to any 
specified class of employees and for the 
payment of remuneration In respect of 
such <at sesV. ■stages has teen defin- 
ed in Section 2(h) of the Act which is as 
follows: 

*■ 'Wages’ means all remunerations, cap- 
able of being expressed in terms of money, 
which would, if the terms of the con- 
tract of employment, express or implied, 
were fulfilled be payable to a person em- 
ployed in respect of his employment or 
of work done in such employment (and in- 
cludes house rent allowance) but does not 
include — 

(i) the value of— 

(a) ony house accommodation, supply of 
light, water, medical attendance, or 

(b) any other amenity or any service 
excluded by general or special order of 
the appropriate Government; 

(il) any contribution paid by the em- 
ployer to any Pension Fund OT Provident 
Fund or under any scheme of social In- 
surance; 


fiii) any travelling allowance or the 
value of any travelling concession; 

(iv) any sum paid to the person employ- 
ed to defray special expenses entailed on 
him by the nature of his employment; or 

(v) any gratuity payable on discharge;'* 
This definition clearly shows that the 
word 'wages' as contemplated by the Art 
has a composite meaning which will in- 
clude all remunerations as contemplated 
by this Act read with Rule 23 of the Bihar 
llinimum Wages Rules. Learned counsel 
for the petitlpner has also relied on three 
decisions; one of these is of the Madras 
IQgh Court and the other two of the Bom- 
bay High Court and Mysore High Court 
re^ctively. In the case of Madras Port 
‘^rust V. Claims Authority (1036) 2 Lab LJ 
490 - (AIR 1957 ^^d 69) it was held.by 
the Madras High Court that basically what 
the employee is entitled to is wages and 
the scheme of the Minimum Wages Act 
is to provide for a minimum wage for 
each employee. It further also lays 
down that the Act provides for a pay- 
ment of a minimum. So long as that 
minimum Is paid, the contractual wage 
structure is left unaffected and the com- 
ponent parts of the wages could still be 
regulated fay contract, between the em- 
ployer and the employee, and that the defi- 
nition of wages postulates a contractual 
basis express or implied. II the contiart 
rale of wages is higher, the statutory 
tight and obligation do not come into play. 

It was also held that the wages paid to 
the concerned workmen under various 
heads of monthly wages, dearness allou^- 
ance. house rent allowance etc. exceeded 
the minimum rate of wages fixed under 
the Act, the employer could not be held 
guilty of contravening the notification, 
thou^ the particular component of tha 
wage structure, viz. , dearness allowan^ 
was at a rate lower than the one fixed 
under the Act. 

A amilar question came up for con- 
sideration in the case of Union of India v. 
Rathl. (1962) 2 Lab U B55 “ (AIR 1963 
Bom 54) in which It was laid down that 
the object of the said Act being to pro- 
vide minlminn wages to the employees 
^cording to toe nature and toe duration 
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pi the worlr done .by the employees, one 
has to find out what is the total liability 
Imposed on the employer in order to 
achieve that object; as pointed out above. 
Section 12(1) is the only section which de- 
SBnes that liability of the employer as 
regards tlie payment of wages. Here in 
this case also it was held that it is clear 
that so_ long as the employer pays the 
total minimum wages as provided by the 
Act and the rules thereunder, the emplo- 
yer will not be liable to pay anything 
more merely because the Act provides for 
the regulation of the hours of work, and 
because Rule 25 prescribes wages for the 
over time work at double the ordinary 
rate of wages. In the third case of 
Municipal Borough v, Gundawan, 1965-2 
Lab LJ -26 = (AIR 1965 Mys 317) 
Hegde, J. as he then was was pleased to 
hold that from the scheme of the Act, it is 
clear, its object was to guarantee to those, 
who were working in scheduled employ- 
ment, a minimum rate of wages and if 
the wages paid by the employer are more 
than what the employees would have got 
on the basis of the minimum wages then 
no relief can be given imder the Act 

18. On a consideration of the facts and 
.circumstances, it is dear that the peti- 
tioner Company has been actually paying 
much higher rates of wages to these work- 
men and in this riew of the matter they 
cannot come within the mischief of Sec- 
tion 12 of the Act Their liability was 
only to pay the minimum rates of wages 
and since they have been paying much 
more tiian in view of this section and the 
object of the Act the petitioner company 
cannot be held guilty of infringement of 
any of the provisions of the Act It is 
also obvious that it will be extremely un- 
favourable to the workers themselves if 
they seek their rights imder the Minimum 
'Wages. Act and the employer also pays 
them only what they are liable to pay 
under the notification. The workers and 
the Union will not be satisfied and it 
will unnecessarily create complication and 
unpleasantness. 

19. It has also been urged that the 
rates which are being paid are by virtue 
of a settlement in a conciliation proceeding 
which has got statutory force and binding 
against the parties and, therefore, a very 
anomalous situation has been created and 
the petitioner company is fared with a seri- 
ous situation whether to abide and act in 
accordance with the terms of settlement 
arrived at in the year 1965 or to give 
effect to the notification of 1960 as direct- 
ed by the authorities concerned. It may 
be mentioned here that this does not 
seem to he a disputed position that from 
as early as in the year 1953 the petitioner 
Company has been receiving charters of 
demand from the workers and from time 
to, time they have been settling the de- 


mands. This position was also not disput- 
ed that in the year 1964 the Union, Le. 
opposite party No. 5 submitted a charter 
of demands and one of the demands was 
as follows; 

“AU employees be made eligible for 
Sunday leave vdth pay as is now enforc- 
ed in "Minimum Wage Factories.” 

After the presentation of charter of de- 
mands by the Union there was a con- 
ciliation proceeding before Shri F. Ahmad, 
L jA S., Labour Commissioner and Conci- 
liation Officer, Bihar. Annexure B Is the 
memorandum of settlement and the open- 
ing paragraph runs as follows: 

"Memorandum of Settlement in an In- 
dustrial Dispute between the Imperial 
Tobacco Company of India Limited, Mon- 
ghyr, (herein called 'The Company’) of the 
one part and Tobacco Manufacturing 
Workers Union, Monghsr, representing 
the workmen empZoyed at the Company's 
Monghyr Printing Factory (hereinafter 
called 'The Union’) of the other part at 
conciliation proceedings held under Sec- 
tion 12(3) of the Industrial Disputes Act 
1947, on the 25th September, at Patna”. 

It has been contended by the learned 
counsel Mr. Ali Ahmad for the opposite 
party that there was no settlement vdth 
regard to the demand for wages for Sim- 
day and that ' this demand was never 
abandoned or waived but it has been urged 
on the other hand on behalf of the peti- 
tioner company that this demand of the 
Union had either been waived or aban- 
doned. Admittedly the memorandum of 
settlement does not make any settlement 
about this demand and so it has to he 
seen as to how far the .contention of the 
petitioner Company is correct that this 
demand had eitiier been given up or waiv- 
ed. Learned counsel appearing for the 
opposite pary has relied on Item 23 of the 
memorandum of settlement with a view 
to show that the settlement was with re- 
gard to only those matters which are 
specifically mentioned therein. The rele- 
vant Item 23 runs as follows: 

"The .workmen (collectively or indiri- 
duaUy) shall not during the period of the 
operation of this settlement make any de- 
mand or resort to condliation, adjudica- 
tion, go-slow ■ dr strike in respect of 
"merged wages”. Dearness Allowance, 
'Bonus' and any other aspect of remunera- 
tion or other matters covered by this 
Memorandum of Settlement”. 

It is true that there is no specific men- 
tion therein about Sunday wages but the 
last portion would clearly include that 
also which states "any other aspect of re- 
muneration or other matters covered by 
this Memorandum of Settlement”, I may 
also refer here to item No. 6 of the Memo- 
randum of Settlement which runs as fol- 
lows: 
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"All matters arisiiig out of the Charter 
of Demands dated 23rd August 1964. an- 
nexed as Aimexure-III hereto are and 
shall be deemed to be covered and settled 
by this Memorandum of Settlement and 
the parties hereto agree, and confirm that 
no dilute, matter or demands of whatso- 
ever nattore are outstanding between 
them on the execution of this Memoran- 
dum oi SeUlemenV’. 

This clearly shows that all the demands 
which had been put forward, had been 
settled by the memorandum of settlement 
and that no dispute, matter or demands of 
whatsoever nature Aen remained outstand- 
ing between them on the date of execution 
of this document. The interpretation of 
a document has to be made on reading the 
entire dotmment as a whole. A perusal 
of Item 23 of the memorandum of settle- 
ment along noth Item 6 of the memoran- 
dum to my mind clearly shows that all 
the outstanding demands at that time had 
been settled. It would natixrallv mean 
that as far as the remuneration for Sun- 
day or the rest day was concerned this 
had also been settled inasmuch as it had 
not been pressed or the workers were 
otherwise fully and thoroughly satisfied 
when they got such high rates of wages. 
This is apparent from the comparative 
chart which I have given In this judg- 
ment while dealing with the point whe- 
ther such higher wages were actually be- 
ing paid os not. In this connection. I may 
also refer to a decision of the ^cutta 
Ifigh Qourt in the case of Imperial Tobacco 
Employees Association v. Stale of West 
Bengal, reported in (1963) 1 Lab U 601 
(Cab) In this case also the workmen 
through a trade mdon which was recognis- 
ed by the employer presented a charter 
of demands which Inter alia included the 
question ol fixation of working hours. The 
parties entered into a settlement in the 
course of a conciliation proceeding and 
one of the terms of the settlement was 
that all the demands raised by the work- 
men and which formed the .subject mat- 
ter of the conciliation proceeding shall be 
deemed to have been covered by it, that 
there are no demands or dispute of what- 
soever nature pending between the par- 
ties. It was held in that case that it may 
not be unreasonable to hold that under the 
settlement the workmen gave up all de- 
mands whldi were not speciDcally cover- 
ed by the terms of the settlement In 
other words the settlement was arrived 
at on the basis Of give and take: the 
workmen gave up certain claims and de- 
mand^ end the employer-company con- 
ceded to tbeir other claims and demands. 

20. Now turning again to the memo- 
randum of settlement one of the impor- 
tant terms of settlement is embodied in 
I tem 25 and the relevant portion is es fol- 
lows: 


r. State (Wasiuddin J.l A. LB. 

*V ...4t being agreed iKat under no 

circumstances shall this Memorandum of 
SeWement be so moified or substituted 
or terminated before 31st December. 1969.” 
The position, therefore, was very clear 
that tiiere was a settlement in which the 
Union, Le., the oppoate party was a party 
and this settlement Is In force at present 
and will be expiring in December. 1969. 
The question arises as to what would he 
the legal consequences and effect of such 
a settlement. I may first of all refer here 
to Section 25 ol the Minimum Wages Act 
which provides for the contingency of con. 
tracting out and this section runs as fol- 
lows 

"Any contract or agreement, whether 
made before or after the commaic^ent 
of this Act. whereby an employee either 
relinquishes or reduces his right to a mini- 
mum rate of wages or any privilege or 
concession accruinu to him under t^Acf 
fihall be null and void In so far as it pur- 
ports to reduce the ntininmm rate of 
wages fixed iinder this Act.*'' 

It will be thus clear that a contract or 
agreement shall be null and void only to 
that extent that it purports to reduce the 
rate of wages fixed under the Act and so 
any contract or agreement which eonf^ 
right to higher wages not be hit by 
this section. As a matter of fact, such a 
contract or agreement should be rather 
^ry laudable and tmder thft 

Scheme of the Act. 

2L The next quesUon arises as to How 
far and against whom such settlement was 
binding and for 1 may refer to the 
relevant provision tmder the ^dustiial 
Disputes Act. Section 12 deals 'with the 
duties of a ^ncdliation Officer and sub- 
section (3) lays down that "if a settle- 
ment of the dispute or of any of the mat- 
ters In dispute Is arrived at m the course 
of the conciliatian proceedings the Cond- 
Uatlon Officer shall send a report there- 
of to the appropriate Government together 
with a memorandum of the settlement 
signed by the parties to the dispute". This 
Is with regard to the duty of the Condlia- 
tion Officer and presumably the Condlia- 
tion Officer In this case must have for- 
warded his report as contemplated by 
subjection (3) of Section 12, Section 19 
of the Industrial Disputes Act deals with 
the period of operation of settlements and 
award and sub-section lavs down that 
"such settlement riiall be binding for such 
period as is agreed upon, by the parties", 
and in this case as pointed above the set- 
tlement is for a period up to 31st Decem- 
bWv 1969. 1 may now refer here to a deri- 
sion of the Bombay High Court In the case 
of Boona Mazdoor Sabha v. Dhutia, 0956) 
2 Lab LJ 319 » (AIR 1956 Bom 743). 
Chagla. C. J. held in that case that when 
the legislature, provides for a particular 
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asreemenf binding upon the parties 

to an industrial dispute, it clearly intends 
that there is industrial peace with regard 
to the subject matter of the agreement 
lor -the duration of that agreement and it 
is obvious that if there is to be an indus- 
trial peace for the period contemplated, 
then neither party to that settlement could 
be allowed to raise an industrial dispute 
with regard to that. It was thus clear 
that neither an industrial dispute could 
be r^ed with regard to matters covered 
by such settlement nor could matters co- 
vered by such settlement form the sub- 
ject matter of conciliation proceedings 
under Section 12 of the Act. 

22. Now as far as the question against 
whom such settlement would be binding, 
I may refer to Section 18 of the Indus- 
trial Disputes Act. Sub-section (3) of that 
section lays dovm that "where a settle- 
ment is arrived at in the course of conci- 
liation proceeding then it shall be binding 
on aU the parties to the industrial dis- 
pute.” The Union (Opposite Party No. 5) 
was undoubtedly a party to the dispute 
and -therefore, such a settlement would 
be binding against the Union and the peti- 
tioner Company. Learned coimsel ap- 
pearing for the opposite party has con- 
tended firstly that the provisions of the 
Industrial Disputes Act cannot be applied 
when dealing with a case under the Mini- 
mum Wages Act. But I think this con- 
tention does not seem to be correct because 
when considering matters relating to a 
conciliation proceeding and the settlement 
arrived at in such proceeding then natural- 
ly the rrievant provisions in the Indus- 
trial Disputes Act have to be exammed 
and particularly in light of the pro-visions 
of the Minimum Wages Act. 

It was secondly contended by the 
learned counsel appearing for the opposite 
party that even . if such a settlement 
would be binding against the opposite 
party under sub-section (31 of Section 18 
of tire Act, it caimot be binding against 
the Goverrunent which was not a party 
to the proceeding and. therefore, the Gov- 
ernment cannot be riopped from taking 
action for prosecution of the petitioner 
company for the infringement of the pro- 
■visions of the Minimum . Wages Act, True, 
it is that the Government iii the techm- 
cal sense was not a party to the concilia- 
tion proceeding but nevertheless a respon- 
sible officer of the Government acted as 
a Conciliation Officer. The settlement was 
in the nature of a -bripartite agreement 
and as pointed above the settlement must 
have been brought to the notice of the 
Gloverrunent as early as in the year 1965. 
The Government in such circumstances 
cannot be allowed to take the plea of be- 
ing ignorant of such a settlement. The 
Government cannot also be allowed to 
ignore such a solemn statutory settlement. 


No-w if It be held that the settlement is 
not bmding against the parties or that the 
Government still can take action under 
the Minimum Wages Act in spite of the 
fact that after the settlement the peti- 
tioner Company has been paying such 
higher wages then it would mean that the 
petitioner Company is being placed in a 
very embarrassing and anomalous posi- 
tion. The petitioner is, therefore, faced 
■with the situation whether to abide by the 
settlement or to abide by the notification 
of the year 1960. I think that the settle- 
ment was binding not only against the 
opposite party No. 5 but the settlement 
Was such that it should have been duly 
taken notice of by the Government be- 
fore issuing the directions in the impugn- 
ed orders, 

23. The petitioner had been filing 
several petitions putting forward therein 
various grounds for exemption but these 
■were of no avail. The prayer for exemp- 
tion was first of aU refused by a letter 
dated 19th June, 1967, (Annexure P). In 
■this letter the Government in -the rele- 
vant portion stated as follows; 

” that since the General Secretary, 

Tobacco Manufacturing Workers’ Union, 
Basdeopur. Monghyr has raised objections 
to the prayer of M/s. Imperial Tobacco 
Company of India Limited for grant of 
exemption to their Printing Factory at 
Monghyr from the operation of the pro- 
■visions of the Minimum Wages Act, 2948, 
the State Government regret that it is not 
possible for them to grant the exemption 
prayed for by the Company”, 

The matter was again pressed by the 
Company and then the Government in its 
impugned letter (Annexure T) dated 27th 
February, 1968 informed &e Company 
that the reasons put forward by the Mana- 
gement of the Company do not justi^ 
their prayer for grant of exemption of 
the Printing Factory of the Company 
under Section 26 (2A) of the Mmimum 
Wages Act 1948 and in the circumstances, 
the State Government regret that it is not 
possible for them to exempt the Printing 
Factory of the Company fi’om the opera- 
tion of the pro-visions of the said Act It 
has been urged that the refusal was on 
extraneous groimds and as such there was 
an error of law apparent on the face of 
record. It has been urged on the other 
hand both by the learned counsel appear- 
ing for the State and the learned couMel 
appearing for the opposite party firstly, 
■that there is no prescribed authority imder 
the Act for granting exemption and the 
Government was also not bound to give 
reasons for refusal to grant exemption. 

It was also urged that the letter (Annex- 
ure T) shows that the Government had 
also considered , the reasons which bad 
been advanced by the Company praying 
for grant of exemntion. 1 may now 
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Erst of all refer to the provisions of Sec- 
tion 26(2A) which is as follows: 

•'The appropriate Government may. If 
It Is of opinion that, having regard to the 
terms and conditions of service applic- 
able to any class of employees in a siAe- 
duled employment generally or in a sche- 
duled employment in a local area (or to 
any establishment or a part of any estab- 
lishment in a scheduled employment! it is 
not necessary to fix minimum wages in 
respect of such employees of that class (or 
In respect of employees in such establish- 
ment or sutii part of any establishment) 
as are in respect of wages exceeding such 
limit as may be prescribed In this behalf, 
direct, fay a notification in the oftidal 
Gazette and subject to such conditions, if 
any, as it may think lit to Impose, that 
the provisions of this Act or any of them 
sh^ not apply in relation to such em- 
ployees”. 

This section clearly provides and em- 
powers an appropriate Government to 
grant exemption and it cannot be said that 
ttere is no prescribe authority or that 
the petitioner Company could not ask for 
exemption because the section is very 
clear on this point end I may also In this 
connection refer to the letter of the Ins- 
pector of Factories, Monghyr Circle dated 
28th March. 1967 (Annexure M) which Is 
also one of the impugned Utters and in 
this letter also the officer Informed the 
Company that the Factory Is advised to 
pay all the daily-rated workers test day 
wages In accordance with the proyisions 
of Rule 23 of the Bihar hlinlmum Wages 
Rules, until the factory gets the exemp- 
tion. This clearly shows that the officer 
was also conscious of the position that 
exemption is permissible. The exemption 
on the first occasion was refus^ by the 
Government obviously on a consideration 
of a matter and contemplated by the sec- 
tion because the only ground of refusal 
was that an objection had been raised by 
the Secretary ol tt\e 'Onion. 

The other letter no doubt while refus- 
ing the prayer for exemption (vide An- 
nexure T) also stated that the Govern- 
ment was not satisfied with the reasons 
advanced by the Company. Section 26 
(2A) as pohxted above lays down as to 
what things are to be consider^ and 
these ate that the Government should con- 
sider the terms and conditions of service 
applicable to any class of employees to a 
scheduled employment and to see If it Is 
not necessary to fix any minimum wages 
In respect of such emoloyees as are In 
receipt of wages exceeding such limit as 
may be prescribed. This clearly shows 
that the Government when forming Its 
ordnion has to take faito conriderstlon all 
the factors specially mentioned In the seo- 
tion and this In my opinion can be done 
either suo motu or on a petition being fil«l 
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1:^ the person concerned. If appears that 
all these facts had not been conridered 
and the letter also does not clearly shoty 
that all these had been considered. 

I may in this connection also refer to a 
decision of the Supreme Court in the case 
of Barium Chermcals Ltd. v. Company Iaw 
B oard. AIR 1967 SC 295. It was in res- 
pect of Section 237 of the Companies Act. 
The words occurring in that section are 
"If in the opinion of Central Govenunent 
there are circumstances suggesting” and 
those circumstances are enumerated in 
the section. It was held in that case that 
the words “reason to believe” or "in the 
OTonion of” do not always lead to the 
construction that the process of entertain- 
ing "reason to believe” or "the opinion” 
is altogether a subjective process not 
lending Itself even to a limited scrutiny 
by the Court that this was not formed on 
relevant facts or within the limits of the 
Statute. Here in this case the facts and 
circumstances which I have discussed 
would clearly show that tmdoubtedly 
there had been a settlement In a concilia- 
tion proceeding which by virtue of the 
agreement between the parties will be in 
force till 31st of December, 1069. Under 
the settlement as pointed above much 
higher wages were being .paid to the 
workmen concerned and pfima fade in 
the subjective process of formation of 
opinion these facts had not been taken In- 
to consideration. 1 think it is a tit case in 
which the Government should have grant- 
ed the exemption under Section 26 (2A] 
of the Act and, therefore, the Impugned 
letters of the Government (Annexures P 
and T) refusing to grant exemption and 
also the letter (Annexure R) holding out 
threat of prosecution, only are hereby 
quashed and it is held that the petitioner 
Is entitled to exemption. Government is 
thus directed to pass the necessary order 
to that effect The prayer of course, for 
quashing the notification of 1960 and the 
derisaon ul tiie GuveTToaent that Printing 
Section of the Factory Is a scheduled em- 
ployment is rejected. In the circumstan- 
ces of the case no order for costs is be- 
ing passed. 

24. MISRA, C. J. : I agree to the order 
proposed. I reserve my opinion, however. 
In regard to' the application of the provi- 
sions of the Industrial Disputes Act as to 
condllation proceedings to a matter under 
the Mifiininm Wages Act. 

Order accordingly* 
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Rukmini Eaman Singh and another, 
Petitioners v, Herdeo MandaL Opposite 
Party. 

Criminal Revn. No. 1160 of 1968, 
D/- 11-12-1968, from order of 1st Class 
Magistrate, Sitamarhi, D/. 8-4-1968. 

Criminal P. C. (1898), Ss. 139A, 133, 
137 and 138 — Conrfs duty to conduct 
preliminary enquiry in cases where the 
respondent denies existence of public 
right on reliable evidence. 

Section 139A of Criminal P. C. requires 
that when a person on whom conditional 
notice imder S. 133 has been served ap- 
pears in response to that notice and 
denies the existence of any public right 
in a way, river, channel or place alleged 
to have been obstructed, the Magistrate 
shall enquire into the matter, and. if in 
course of such enquiry, the Magistrate 
finds that there is any reliable evidence 
in support of the denial, he is boimd to 
stay the proceeding until the existence of 
the right has been decided by a compe- 
tent civil Court. If, on the other hand, 
he finds that there is no such reliable 
evidence he is required to proceed in the 
manner prescribed by Sec, 137 or Sec. 138 
of the Code. (Para 1) 

In a case where the person proceeded 
against under S. 133 Criminal P. .C. deni- 
ed the existence of any right in the 
public to use the ridge in question, the 
Magistrate himself proceeded to decide 
the question of existence of the public 
right considering the documentary and 
oral evidence produced by the parties 
without considering if the denial was 
based on reliable evidence. 

Held, that the action was opposed to 
the procedure prescribed under S. 139 A 
and that he had improperly usurped the 
functions of a Civil Court thus depriving 
the party concerned of the right to have 
the matter decided by that court at a 
preliminary stage. The object of the pro- 
vision was that where there was relia- 
ble evidence in support of the denial of 
the existence of the public jiEht, the 
Magistrate would have no jurisdiction to 
pronounce on . the cogency of that evi- 
dence, but to refer the matter to the civil 
court. AIR 1941. Pat 38 & AIR 1959 Pat 
81 FoU. (Paras 3 & 4) 

Cases Referred; • Chronological Paras 
(1959) AIR 1959 Pat 81 (V 46) = 

1959 Cri LJ 230, Darsan Ram v. 

State 3: 

(1941) AIR 1941 Pat 38 (V 28) = 

42 Cri U 34. Muni Lai Aganvala 
V. Public of Bhagalpur 4 

Balbhadra Prasad Singh, Radha Raman 
and Uma Shanker Prasad, for Petitioners; 


Balbhadra Singh and Narayan Singh, for 
Opposite Party. 

ORDER: This case is typical of the 
cases which generally come up to this 
court under Chapter X of the Criminal 
Procedure Code (hereinafter referred to 
as the Code) owing to the neglect of the 
Magistracy to observe the procedure 
prescribed by Section 139 A of the Code, 
The section requires that when a person 
on whom conditional notice under sec- 
tion 133 of the Code has been served ap-j 
pears in response to that notice and' 
denies the existence of any public right' 
in a way, river, channel or place alleged 
to have been obstructed, the Magistrate 
shall enquire into the matter, and, if in 
course of such enquiry, the Magistrate 
feds that there is any reliable evidence 
in support of the denial, he is bound to 
stay the proceeding xmtil the existence 
of the right has been decided by a com- 
petent civil court. If, on the other han^ 
he feds that there is no such reliable evi- 
dence he is required to proceed in the 
manner prescribed by section 137 or sec- 
tion 138 of the Code. 

2. In the present cas^ the opposite 
party filed an application before the 
Subdivisional Magistrate, complaining 
obstruction by cutting the Rashta appear- 
ing between survey plots Nos. 5313 and 
5321 in the north and 5312 and 5323 in 
the south, at village Riga, police station 
Sitamarhi, and amalgamating it into the 
adjoining lands, which caused much in- 
convenience to the people in general in 
going to the main road of the village. The 
application was filed by the learned 
Magistrate for non-prosecution on the 9th 
April, 1963. However, it was restored 
and the petitioners appeared and com- 
plained that the application filed by the 
opposite party was vague and inaccurate 
with respect to the plots alleged to have 
been obstructed. 

The Subdivisional Magistrate, by his 
order dated the 14tli Augt^st, 1963, direct- 
ed the office to draw up a proceeding 
imder section 133 of the Code against 
petitioner No. 1, and it was transferred 
to the court of Shree V. N. Shukla for 
favour of disposal. The petitioners filed 
their show cause petition on • the 10 th 
October, 1963. The learned Magistrate 
perused the show cause petition filed by 
the petitioners and held on the 13th 
January, 1964, that the survey plot num- 
ber was not fixed and hence the court 
could not proceed. Consequently, the op- 
posite party was given an opportunity to 
furnish the correct plot number, fading 
which it was ordered that the proceeding 
would be dropped. The opposite party 
supplied specification of the disputed 
Rashta, on the basis of which the pro- 
ceeding was amended and show cause 
notice was ordered to be issued to the 
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petitioners. The petitioners filed show 
cause on the 10th July. 1964, denying the 
existence of any public right on the al- 
leged ridge. The petitioners claimed that 
the public was not Interested in the said 
ridge. The learned Magistrate heard the 
parties on the 3rd August 1964. There- 
^ter the opposite party filed a petition 
dated 17th Axigust, 1964. The learned 
Magistrate also heard the lawyers for the 
parties on the petition filed by the first 
party. XJltimately on the 15th Mar(di« 
1965, the learned Magistrate passed the 
following order: 

"1st party files Hazarl. 

Perused the petitions filed by the O, Pa. 
•n 14-5-64 and 10-7-64 to drop the pro- 
ceedings for the grounds given in the 
petitions. Also perused the petition fil- 
ed by the 1st party filed on 17-8-64. 
Heard the learned lawyers of both the 
parties. 1 do not find any force in the 
petitions filed by the O. Ps. The pro- 
ceeding can be started as given in law 
either 'on receiving a police report or 
other informations' 2 ind hence it is a fit 
case which can proceed u/s 133 Cr. P. C. 
end hence I disagree with show cause 
petitions fil^ the O. Ps. 

Since the proceeding has already been 
amended and specification is given in the 
amended proceeding of the 'public Rasta', 
and the O, Ps. were directed to remove 
the said obstrucUon within IS days fcom 
the service of the notice, but no compli- 
ence has been reported to the court and 
hence the case will proceed according to 
law. As the O. Ps. have challenged the 
public Rasta and so the 1st party has to 
prove if there is a public Ras^ by ad- 
ducing evidence. -Ihit up on 12-4-65 for 
evidence.” 

The parties filed documents and examin- 
ed witnesses in support of their respective 
cases before the Magistrate, who. ultimate- 
ly, by his order dated the 8th April. 1968, 
hdd that the ridge (Rastal was a public 
Rasta in a public place and ordered the 
petitioners to remove the obstruction and 
vacate the encroachment from plot 
number 13450. 

3. It is apparent from the above that 
in the present case, the petitioners (secopd 
party) appeared to show cause against 
the conditional order, but the Ala^trate 
made no enquiry from them as to wh^ 
ther they denied the existence of the 
public tight or not, nor did the Majds- 
trate make any enquiry as to whether 
there, was any evidence in support of 
such denial. It is apparent, however, 
that the Magistrate has taken evidence 
with regard to the existence of the public 
right and that on consideratioa of that 
ertdence, he has been able to decide that 
the right does exist It is manifest that 


the Magistrate did not direct his tmnd at 
all to ascertaining whether there is any 
evidence in support of the denial of the 
existence of the public right and took 
upon himself to decide the question whe- 
ther a public right esisted or not. In this 
way. he usurped the functions of a dvil 
court and deprived the party concerned 
of the right to have the matter dedded 
by that Court at a preliminary stage. 

4. It is contended on behalf of the 
Cist party (Opposite party) that the order 
should not be set a»de merely because 
the Magistrate did not comply ^th the 
provisions of Section 139A of the Code. 
That however. Is to overlook the whole 
object of the provisions of that section. 
It has been held in Munilal Agarwala v. 
I^blic of Bhagalpur, AIR 1941 Pat 38, by 
Agarwala J. (as he then was) that those 
provisions are clearly designed to show 
that where there is a reliable evidence in 
support of the denial of the existence of 
the public right, the Magistrate shall 
have no jurisdiction to pronounce on the 
cogency of that' evidence, but to refer 
the matter to the dvil court, This view 
is also supported by a Bench dedslon of 
this court in the ease of Parsan Ram v. 
State, AIR 1959 Pat 81. It has been held 
in that case that in a case falling under 
section 139A. it is imperative for the 
Magistrate, first, to hold an enquiry as 
laid down therein before he pcoceep 
under section 137 or section 138 of the 
Code, as the case may be- The Mag^- 
tratc gets jurisdiction to continue the 
proceeding aiter an enquiry held in ac- 
cordance xvith section 139A. The enquiry 
envisaged in section 139A is in the nature 
of an ex parte summary enqxiiry and 
what the I^gistrate is to see is whether 
there ia a 'prima fade reliable evidence 
In support of the denial and not that the 
non-existence of the public right should 
be affirmatively prov^ 

5. For the reasons ^ven above, the 
orders passed by the learned Magistrate 
after the 26th February, 1965, are set 
aside and he is directed to rehear the 
proceeding from the stage where the 
second party should have been adeed 
under section 139A of the Code, whether 
he denied the exigence of the public 
right It is needless to say that in the 
rehearing of this case, the learned Magis- 
trate should not overlook the actual 
terms of the conditional order issued 
under section 133 of the Code, The ap- 
plication is allowed. 

Petition allowed. 
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Authority, Amritsar for a fresh assess- 
ment according to law”. 

6. Against this order, the respondent 

filed the writ petition in this Court 
which was accepted by the learned single 
Judge on January 9, 1964. 'W^e ac- 

cepting the writ_ petition, the learned 
Single Judge relied on the judgment of 
their Lordships of the Supreme Court in 
Ghanshyamdas v. Regional Asst. Commr, 
of Sales Tax, Nagpur, (1963) 14 STC 
976 = (AIR 1964 SC 766), and observed 
as under: — 

"The fresh proceedings which the 
Assessing Authority started after the 
lapse of four years would necessarily be 
proceedings under Section 11-A and thus 
would be without jurisdiction as that 
they were initiated after the prescrib- 
ed period for the purpose had elapsed.” 

7. The present appeal has been filed 
by the Assessing Authority, Amritsar, 
and the Assistant Additional Excise and 
Taxation Commissioner, Punjab, for 
setting aside the order of the learned 
Single Judge. In support of it, the 
learned Advocate General for the State 
of Punjab has contended that the fresh 
proceedings taken by the assessing autho- 
rity in pursuance of the order of remand 
by the Assistant Additional Excise and 
Taxation Commissioner were not fresh 
proceedings but were continuation of the 
proceedings that had been taken earlier 
and in respect of which orders had been 
passed on February 16, 1960 and Decem- 
ber 16, 1960. That contention has no 
force in view of the judgment of th^ 
Lordships of the Supreme Court in 
Jaipuria Brothers Ltd., (1965) 16 STC 
494 = (AIR 1965 SC 1213) (Supra). The 
assessing authority, after the order of 
remand, issued a fresh notice to the res- 
pondent for reassessment as a part of the 
turnover had escaped assessment because 
of the deductions that had been held by 
the revising authority, to have been 
wrongly allowed. It was open to the 
Commissioner to redetermine the quantum 
of turnover liable to tax while exercising 
the revisional powers but once he decid- 
ed to direct the assessing authority to 
make a reassessment in accordance with 
law. the proceedings for _ reassessment 
were fresh proceedings which were gov- 
erned by the period of limitation pre- 
scribed in Section 11-A of the Act. The 
learned Advocate General has put forth 
an argument that since the origin^ as- 
sessment order was passed on best judg- 
ment the nature of the proceedings after 
remand remained the same. Even if that 
be so, the same period of limitation is 
provided in sub-sections (4), (5) and (6) 
of S. 11 which govern fte orders of as- 
sessment based on best judgment. 

8. For the reasons given above there 
is no merit in this appeal which is dis- 
missed with costs. 
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9. SHAMSHER BAHADUR, J.;— i 
agree. 

10. R. S. NARULA, J.:_ i also 
agree. 

Appeal dismissed. 
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FULL BENCH 

P. C. PANDIT, GURDEV SINGH AND 
H. R. SODHI, JJ. 

Sunder Lai and others. Petitioners v. 
^e State of Punjab and others. Respon- 
dents. 

Civil Writ No. 1164 of 1964, D/- 22-7- 
1969, decided by Full Bench on order of 
reference made by S. B. Capoor and 
Gurdev Singh, JJ., D/- 21-12-1966. 

(A) Government of Bidia Act (1935), 
S. 241 (1) (h) — Rides under — Punjab 
Government Service (War) Amendment 
Rules (1943), Rr. 3, 6, 4, 5, 7 and 8 — In- 
terpretation — Rule 6 forms integral part 
of entire set of rules and cannot be singl- 
ed out for taking benefit under — Appoint- 
ment of persons rendering war service on 
temporary basis — Appointment cannot 
be regarded as one under R. 3 — • Ap- 
pointee cannot avail of benefit of R. 6 for 
fixation of his seniority. 

Per majority (Gurdev Singh, J, Contra): 

Rules 3, 4, 5, 6, 7 and 8 of Punjab War 
Service Rules had to be read as a whole 
and one of tliem, namely R. 6, could not 
be tom out of the context and be availed 
of It formed an integral part of the 
enUre set of rides and coidd not be singly 
taken out and made use of. Its benefit 
could not be claimed by a Government 
employee with war service to his credit, 
who had not been appointed against a 
vacancy reserved under R. 3. After the 
operation of R. 3 had been terminated on 
1st January, 1946, no vacancy was to be 
reserved for the war service candidates 
and persons with war sendee had to 
compete with others for all the posts. 

ffara 14) 

After the termination of the operation 
of Rule 3, the other rules, in the very 
nature of things had to remain in force, 
because the vacancies that had been 
reserved under Rule 3 had to be filled and 
the appointees had to be asagned places 
in the cadre. Those rules merely con- 
tained the instructions, in the form of con- 
cessions in the matter of relaxation of age, 
educational qualifications and in fixing of 
seniority. They could not, by their, own 
force, offer recruitment to vacandes oc- 
curring after 31st December, 1945. It was 
on 21st January, 1953, that all the rules 
were abrogated, because it was assumed 
that by that time all the reserved posts 

JM/AN/F44/69/BNP/M 
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had been filled up and the officials had 
been ^ven their due places in the cadre. 

(Paras 12. 13) 
A bare reading of Rules 4 to 8 would 
show that they concerned appointment 
against permanent vacandes, because all 
the vacancies left unfilled or filled on a 
temporary bads under Rule 3 were to be 
thrown open after the war for recnut- 
ment from among persons with war ser- 
vice to their credit No one appointed In 
a temporary capacity ag^nst a temporary 
post was covered by these rules. Under 
Rule 6. the candidates with war service 
to their credit who were appointed to the 
Pimjab Government Services, had to be 
assigned places in the cadres of such 
vacancies. Ordinarily only those candi- 
dates, who were appointed in a substan- 
tive capacity against permanent posts 
could be assigned places in the cadres and 
their places had to be fixed under this 
rule with due regard to their ages and the 
period allcrwed to be deducted under R. 5. 
Their places in the cadres had to corres- 
pond vnth these vridch they could 
have had, if the war had not intervened 
and they had qualified in the normal way. 

(Para 17) 

There was no necesdty of specifically 
mentioning in the rules that the benefit of 
Rules 3 to 8 would be given only to the 
war reserved vacancies under Rule 3l 
Since, all the rules were an integrated 
whole and on reading them together there 
is no escape from the conclusion that the 
benefits or the concessions referred to In 
Rules 5 to 8 had to be given to the war 
services candidates who were going to be 
appointed ag^nst the vacancies reserved 
Under Rule 3 only. Case law discussed. 

(Para 19) 

Hence persons with war service to their 
credit who had been appointed temporari- 
ly in temporary ex-cadre posts could not 
have the benefit of Rule 6 for the fixatioo 
of their seniority as against the persons, 
who were recruited earlier, (Para 32) 
(B) Constitntion of India, Art 311 — 
Confirmation of Government servant owing 
to wrong interpretation of Puoiab Gov- 
ernment Service (War) Amendment Rules 
(1943) — Government can revise its deci- 
sion at subsequent stage when mistake 
comes to its nofico— Consequent reduc- 
tion of servant does not amount to redac- 
tion in rank. 

The Government is well within its 
rights to withdraw the war service con- 
cessions erroneously given to its em- 
ployees earlier by wrong interpretation of 
the r^jab Government Service (War) 
Amendment Rules and thus change the 
dates of their confirmation. (Para 45) 
If owing to some bona fide mistake, the 
Government has taken a decision regar- 
Ing the confirmation of an officer, it can 
certainly revise its decision at a sub- 
sequent stage, when the mistake comes to 


its notice. The mistake can be corrected 
ami it cannot be said that it would be 
allowed to perpetuate even when the 
same is discovered. The consequent re- 
duction of the officer could not amount to 
c^ucUon in rank and would not attract 
the applicability of Art 311 of the Con- 
stitution. Such a reduction is the neces- 
sary result of any routine administrative 
dedrioR, It is only when an officer brir^s 
his case within the piirview of Art 311 of 
the Constitution that he can attack the 
iegality of any order passed by the Gov- 
enunent, which might adversely afiect his 
career in Government service. Case law 
discussed. (Para 36) 
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H. L. Saiiru (Senior), ^th A- L. Bahai, 
£or Eespondents. 

P. C. PANDIT, J. : — This order will 
dispose of two connected writ petitions 
Nos. 1164 and 1481 of 1964. Counsel for 
fte parties are agreed that the decision 
in the former petition will govern the 
other as well. I toII, therefore, refer to 
the facts in Civil Writ 1164 of 1964. 

2. Hardial Malik, Sunder Lai & Kahan 
Chand, all ^ployees of Irrigation Branch 
In the Public Works Department, Punjab 
Government, filed a petition under Arti- 
cles 226 and 227 of the Constitution 
against the State of Punjab and the Chief 
Engineer, Irrigation Branch (South) Pun- 
Sab, Eespondents Nos. 1 and 2. Subsequ- 
ently, about 200 persons, whose seniority 
would be affected if the writ petition was 
allowed, were also impleaded as respon- 
dents. The petitioners were appointed as 
Assistant Clerks in the said department 
on 25th September, 1946, 17th February 
1947 and 9th June, 1947, respectively. 
They had been working as civilian clerks 
in the Armed Forces during the Second 
World War and it was after their release 
tcom the Armed Forces that they joined 
the Irrigation Department as Assistant 
Clerks in a temporairy capacity. Later, 
by an order dated 29th October, 1956, 
they were confirmed as Assistant Clerks 
with effect from 1st February, 1949. Sub- 
sequently, they were promoted as Sub- 
Division^ Clerks, then as Accounts Clerks 
and thereafter as Head Clerks. According 
to them, they were entitled to the benefit 
of the Punjab Government Services (War) 
iljnendment Eules, 1943 (hereinafter 
called the Eules) which were promulgated 
by the Home Department of the Punjab 
Government by Notification No. 5011-G- 
43/59012 dated 18th September, 1943 and 
were published in the Punjab Govern- 
ment Gazette dated 24th September, 1943, 
at Lahore. In 1960, they received notices 
from Eespondent No. 2, asking them to 
show cause why the war service benefits, 
which had been erroneously given to 
them, be not withdrawn and they be not 
de-confirmed. 

In reply to the show cause ^ notices, 
they submitted their representations, but 
the same were rejected on 29th February, 
1964. They were informed that the bene- 
fit of war service, which was wrongly al- 
lowed to them, had been withdrawn 
Iforthwith as regards seniority. As a re- 
sult, respondent No. 2 then passed orders 
changing the dates of confirmation of the 
petitioners as Assistant Clerks to. their 
disadvantage and shov/ing the respondents, 
other than respondents Nos. 1 and 2, as 
senior to them. The case of ^ the peti- 
tioners was that this was against Eides 
and would adversely affect them so far 
as their confirmation, promotion, senio- 
rity and pension etc., were , concerned. 


That led to the filing of the present writ 
petition in Jime, 1964. 

3. In the return filed by respondent 
No. 2, it was stated that in accordance 
with the provisions of the Eules and sub- 
sequent clarifications given by the Gov- 
ernment from time to time, the conces- 
sion of war service was available only to 
those candidates who were initially ap- 
pointed against permanent posts in the 
cadre of the service. It was not admis- 
sible in the case of those officials, who 
were appointed on temporary basis against 
temporary posts. All the petitioners were 
initially appointed as temporary hanrl.! 
against temporary posts. The vacancies 
for war service candidates had already 
been filled in the Joint Punjab before 
partition and no such vacancy was passed 
on to the share of the East Pimjab Gov- 
ernment at the time of partition. It was 
admitted that the petitioners were con- 
firmed as Assistant Clerks by the order 
dated 29th October 1956, but that was 
done erroneously by the Chief Engineer 
on account of the wrong interpretation of 
the Eules and the instructions of the 
Pimjab Government in that behalf. The 
mistake was, subsequently, corrected by 
de-confinning the petitioners by the order 
passed by respondent No. 2 on 5th Jime. 
1964. 

4. The other respondents also took up 
the same position as respondent No. 2. 
In addition, they took certain preliminary 
objections to the maintainability of the 
writ petition, but only one of them was 
pressed before us namely, that the rules 
being violative of Articles 14 and 16 of 
the Constitution had become void and 
inoperative on the enforcement of the 
Constitution and thus could not be given 
effect to. 

5. These writ petitions, in the first in- 
stance, came up for hearing before S. B. 
Capoor and Gurdev Singh, JJ. on 21st 
December, 1966. They however, referred 
them to a larger Bench, because, accord- 
ing to them, these petitions raised legal 
questions which were likely to affect a 
large number of Government servants. 
That is how the matter has been placed 
before us, 

6. It is common ground that the res- 
pondents had been appointed earlier than 
the petitioners in the Irrigation Depart- 
ment and if benefit of Eule 6 of the Eules 
was not given to the latter, they would 
undoubtedly become junior to the former. 
The main question for determination in 
these petitions would be about the scope 
and interpretation of the Eules. 

7. For the proper appreciation of the 
various contentions of the . parties, it 
would be necessary to set out the Eules — 

"No. 5011-G-43/59012 — In exerdse of 
the power conferred by Cl .(b) of sub-s. (1) 
and CL (b) of sub-section (2) of S. 241 of 
the Government of India Act, 1935, the 
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Governor of Punjab Is pleased to make 
foUowinK rules:— 

1. (a) These rules may be dted as the 
Punjab Government Services (War) Am- 
endment Rules, 1943. 

(b) They shall apply to all serwces 
under the rule-inal^ug control of the 
Punjab Government and shall come into 
force at once. 

2. For the purposes of these rules Var 
service’ should be inte^reted as follows: 

(a) service of any kind out of India 
with a mobilized unit or with such unit in 
India in an area declared by the Provindal 
Government to be an area in which active 
operations have occurred. 

(b) service in India in a unit or forma- 
tion (including service under military ajn- 
mimitions or stores authorities) with a 
liability to serve overseas, 

(c) a continuing liability for service 
overseas as a result of training with a 
military unit or fonnation, 

(d) ^ other service involving subjec- 
tion to naval, military or air force law. 

(e) whole-time service in any civil 
defence organisation specified in tWs 
behalf by the Central or the Provindal 
Government, and 

(f) such other service as may hereafter 
be declared a war service for the purpose 
ol this definition. 

Note— In making selections for Govern- 
ment appointments after the war to posts 
reserved In any service or department for 
candidates with war service the enter of 
preference will be as shown above. Only 
category (a) above will count as combatant 
service. 

3. From the date of the publication of 
these rules and for such period, as may 
be prescribed, direct recruitment on a 
substantive basis shall not be made to any 
eervice of the Punjab Government except 
with the sanction of Government and for 
special reasons to be stated by the Ad- 
ministrative Department concerned. Re- 
cruitment to vacancies by promotion, con- 
firmation of candidates accepted for 
permanent employment before the 1st of 
April, 1940. and actually taken into the 
service before the issue of these rules with 
a view to permanent employment in due 
course of transfer from another Govern- 
ment Department wherever such Tecruit- 
ment is authorised by the existing rules 
wilt continue as usual. Wbete in in- 
terest of the Public Service, it Is neces- 
sary to fill vacancies which under the ex- 
isting rules are filled fay direct recruit- 
ment, such vacancies in the absence of 
special Goveinment sanction will be filled 
so Jong as these rules remain in force on 
a temporary basis. Each Head of Depart- 
ment will m^ntain a list of vacancies left 
unfilled or filled on a temporary basis, for 
recruitment from among persons with 
war service to their credit and submit to 
the Punjab Government and to the ^blie 


Service Comnussion, not later than tiie 
15th May. of each year, a statement giving 
details of such appointments. This state- 
ment shall include vacancies which have 
been left unfilled or filled on a temporary 
ba^ before these rules came into force. 

4. Vacancies in all Punjab Government 
Services left unfilled or filled on a tem- 
porary basis under R. 3 will be thrown 
open after the war for recruitment from 
among persons with war service to their 
cr^t and in making such recruitment 
special importance will be attached to the 
order in whicli categories of war service 
are set forth in the definition In R. 2 
preference being given to those in the 
higher categories. 

6. In the case of a person who has 
Tendered war service his period of war 
service shall be excluded in computing 
his age for appointment. Such person 
shall, if invalided from war service, be 
entitled further to deduct from his age the 
period from the time when he was invalid- 
ed up to the date of his application for 
appointment or tmtil the end of the war 
whidiever is earlier. 

6. Every candidate with war service 
who is appointed to a Punjab Govern- 
ment Service, sliall be as^gned a place to 
the cadre of such services, which shall be 
fixed with due regard to his age and the 
period allowed to be deducted under 

and shall, as nearly as may be, correspond 
with the place which ^ would have had 
if the war had not intervened and he had 
qualified in the norroal way. The senlo- 
titv inter se of all candidates so appointed 
to a cadre shall be determined lav their 
ages irrespective of the class of war ser- 
vice rendered by each of them. 

7. A candidate who has rendered war 
service shall not be ineligible for selec- 
tion to a service, class or category merely 
because he does not possess the educa- 
tional or other qualifications prescribed to 
the special rules for such service, class or 
category provided that the appointing 
authority can certify, in the case of selec- 
tion for technic:d services or posts that 
the candidate is in possession of technical 
qualifications equivalent to those prescrib- 
ed in the said special rules and to the 
case of selection fornon-technical ser- 
vices or posts that the candidate has 
acquired by experience or otherwise 
qualifications equivalent to those prescrib- 
^ in the said special rules. 

8. When selection for a serwee, class 
or category is made on the basis of a 
competitive examination comprising a 
written test or a written test and an oim 
test to the shape of interview conducted 
by the Punjab and North-West Frontier 
Province Joint Public Sendee Conunis- 
sioa or by another authority, a candidate 
who has rendered war service shall not be 
required to appear for the written test, 
provided the Commission or the appointing 
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authority, as the case may be, is satisfied 
that the candidate has sufficient knowledge 
to cariT on the duties of his office ef- 
ficiently.” 

8. These Rules were framed on 18th 
September, 1943, and were published in 
the Pimjab Government Gazette on 24th 
September, 1943. They were framed by 
the Governor of the Pimjab in exercise 
of the powers conferred on him by Sec- 
tion 241 (1) (b) and (2) fb) of the Gov- 
ernment of India Act, 1935 and had to 
apply to all the services under the rule- 
making control of the Pimjab Govern- 
ment. They came into force at once. 

9. For the purpose of the Rules, "war 
service” was defined in Rule 2. By virtue 
of Rule 3, no direct recruitment on a sub- 
irtantive basis could be made to any ser- 
vice of the Punjab Government except 
with the sanction of the Government and 
for special reasons to be stated by the 
Administrative Department concerned. 
This, however, was not to affect the re- 
cruitment to vacancies by promotion or 
confirmation of candidates accepted for 
permanent employment before 1st April, 
1940, and actually taken into service 
before the issue of the Rules. If, how- 
ever, it was necessary in the interest of 
public service to fill some vacancies, which 
imder the existing rules had to be filled 
by direct recruitment, those, in the ab- 
sence of special Government sanction, 
could be filled on a temporary basis. A 
direction was given to each Head of the 
Department to maintain a list of vacancies 
left unfilled or filled on a temporary basis 
and submit the same to the Punjab Gov- 
ernment and to the Public Service Com- 
mission not later than 15th May each 
year. These vacancies were reserved for 
recruitment from among persons with war 
service to their credit. This statement 
had also to include vacancies which had 
been unfilled or filled on a_ temporary 
basis before these rules came into force. 

The vacancies in sJl the Punjab Gov- 
ernment services, which were left unfilled 
or filled on a temporary basis under R. 3, 
were to be thrown open after the war 
for recruitment from among persons with 
war service to their credit under Rule 4. 
Rule 5 provided for computing the age at 
the time of appointment of a person with 
war service. Then comes Rule 6, accord- 
ing to which every candidate with war 
service, who was appointed to a Prnijab 
Government service, had to be assigned 
a place in the cadre of such service, and 
that had to be done with due regard to 
his age and the period allowed to be 
deducted under Rule 5. The place which 
was to be assigned in the cadre had, as 
nearly as might be, to correspond with 
the place which he would have had. if 
the war had not intervened and he had 
qualified in the ordinary way. According 
to Buie 7, a war. service candidate was 
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made eligible for selection to a service 
even though he did not possess educa- 
tional or other qualifications for the pur- 
pose, provided the appointing authori^ 
could certify, in the case of selection for 
technical service, that the said candidate 
did possess the technical qualifications 
which were equivalent to those prescrib- 
ed for the purpose, and in the case of non- 
technical service, the candidate had 
acquired by experience the requisite 
qualifications. Under Rule 8. when selec- 
tion for a service involved a competitive 
exanimation including a written test, the 
candidate with war service was not re- 
quired to appear for that test, provided 
the appointing authority was. satisfied that 
he had_ sufficient knowledge to carry on 
the duties of that office efficiently. 

10. It is undisputed that the war 
started on 3rd September, 1939, and ended 
on 15th August, 1945, though officially on 
1st April, 1946. The main purpose why 
these Rules were promulgated was not 
mentioned in the said Rules. It appears, 
however, that the Government wanted to 
induce young persons to join the war and 
in order to safeguard their interests the 
smd Rules were framed. A direction was 
0ven that no vacancy was to be filled and 
if there was some great urgency in cer- 
tain cases, those could be filled only on 
a temporary basis, except the ones which 
could be filled with the sanction of Gov- 
ernment and for special reasons to be 
stated by the Administratiye Department 
concerned. That meant that ordinarily no 
vacancies were to be filled. All these 
vacancies, whether unfilled or filled on a 
temporary basis, had to be thrown open 
only to persons with war service to their 
credit after the war was over. In order 
to fill up those vacancies, instructions 
were given in Rules 5, 7 and 8. These 
rules contained the concessions which 
were given to the war service candidates 
in the matter of relaxation of age and 
qualifications. When th.e recruitment to 
those vacancies had been made and the 
candidates had been appointed to -those 
posts, they had to be fixed in the cadre of 
various services and assigned a place 
there. For that, it was mentioned in 
Rule 6 that the Government would give 
due regard to their ages and the period 
allowed to be deducted under Rule 5. The 
places that would be assigned to them in 
the cadre would, as nearly as might be, 
correspond with those which they would 
have had, if there was no war and they 
had qualified in the normal way. 

It appears that the idea of Government 
■was that during the continuance of the 
war persons, who had gone there, should 
not suffer in any way and no vacancies 
occurring in their absence during that 
period should be filled by persons other 
•tiian those -with war service to their 
credit, the reason being that persons who 
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gone there could not obviously apply 
and compete with those who remained 
behind. They were thus working under 
a handicap which in a way had been re- 
move These concessions had to be 
^ven also to encourage young persona to 
join the war and ensure their prospects, 
so that they nught not suffer by the^ 
abs^ce as they were sacrificing their 
prospects of getting service on the civil 
side. Ci«l jobs were made unavailable, 
because recruitment to them had been 
stopped, except of course in exceptional 
cases. This was also done to give impetus 
to youngmen to join the war. The idea 
was to give concessions to war service 
candidates and during the period com- 
mencing from 24tli September, 1943, and 
ending with Ist January, 1946, all the 
vacancies in the services of the Puniab 
Government be reserved for them and on 
the expiry of war those vacancies should 
be thrown open to persons vnth war ser- 
vice to their cr^t. Further, the con- 
cessions irv regard to age and educational 
qualifications were given to them and 
their seniority in the cadre of the service 
was to be fixed at a place which they 
would have normally got, had the war 
not intervened All the vacandes In the 
Punjab Government services, which were 
left unfilled or filled on a temporary basis 
under Rule 3, were then to be given to 
persons with war service. 

11 . It is common ground that the 
operation of Buie 3 was terminated with 
effect from 1st Janxiary. 1946, the war 
having ended on 15th August. 1945. The 
result was that thereafter no vacancy was 
to be left unfilled or filled on a temporary 
bads, of which persons with war series 
could take advantage. All such persons 
could henceforward apply and compete for 
getting those posts, 

12. It was contended on behalf of the 
petitioners that if the benefit of Rules 5 
to 8 could be taken only by the persons 
appointed to war reserved vacandes 
Under Rule 3, it would seem to follow 
that as soon as those vacandes were 
filled the entire set of rules had exhaust- 
ed itself and ceased to be operative. But 
it would be seen that it was only Rule 3 
which ceased to operate with effect from 
1st of Jantiary, 1946. and ^ the remain- 
ing rules remained in force till 21st rf 
January, 1953. when they were abrogat- 
ed This showed that the intention of 
the rule-makers was to extend the con- 
cessions granted to candidates with war 
service to their credit not only In the 
matter of recruitment to war reserved 
posts xmder Rule 3, but also to other 
vacandes which occurred while the Rules 
remained in force, Le., up to 21st of Janu- 
ary, 1953. thus giving sufficient time to 
the war service candidates to obtain em- 
ployment in dvil posts under the Punjab 
•Government, 
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13. There is no substance In this con- 
tention, because after the termination of 
the operation of Rule 3, the other rules, 
in the very nature of things, had to re- 
main in force, because the vacancies that 
had been reserved under Rule 3 had to be 
filled and the appointees had to be assign- 
ed places in the cadre. Those rules merdy 
contained the instructions, in the form of 
concessions in the matter of relaxation 
of age. educational qualifications and in 
fixing of seniority. They could not by 
their own force offer reermtment to 
vacandes occurring after 31st December, 
1945. It was on 21st January, 1953, that 
ail the Rules were abrogated, because it 
was assumed that by that time all the re- 
served posts had been filled up and the 
officials had been given their due places 
in the cadre. 

14. All these Rules had to be read as 
a whole and one of them, namely Rule 6, 
could not be tom out of the context and 
be availed of by the petitioners. It form- 
ed an integral part of the entire set of 
Rules and could not be singly taken out 
and made use of. Its benefit coiild not 
be daimrf by a Government employee 
with war ser^ce to his credit, who had 
not been appointed against a vacancy re- 
served under Rule 3. After the opera- 
tion of Rule 3 had been temfinated on 
1st January, 1946, no vacancy was to be 
reserved for the war service candidates 
and persons with war service had to com- 
pete with others for all the posts. 

15. An argument was raised by the 
learned counsel for the petitioners that 
by adopting this interpretation of the 
Rules, there was likelihood that war ser- 
vice candidates, who were not released 
by the anny soon after the termination 
of the war due to one reason or the other, 
might suffer for fault of theirs, be- 
cause by the time they came, the war 
reserved vacancies might have been filled 
by those who had been released earlier. 

16. There is no merit in this conten- 
tion. because all the persons who had 
joined the army had not been guaranteed 
posts on the ciril ride after toey were 
released by the army. The posts on the 
dvil side, in the ver y nature of things. 
Were only limited and, consequently, a 
specified number of persons released from 
the anny could be accommodated. What- 
ever criterion might have bera adopted 
for filling up those numbered posts, it 
would have resulted In depriving at least 
some of the persons with war service to 
thdr credit of getting those posts, unless 
of course the number of reserved posts 
happened to be larger than the number 
of persons released by the army. But 
that, by any chance, could not be said 
to have caused ai^ injustice to them, 
l&rwver, there mi^t be some war ser- 
vice candidates, who were released by the 
amu'’ after 21st January, 1953, when all 
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the rules were admittedly abrogated. 
Even if the interpretation of the rules, 
suggested by the learned counsel for the 
petitioners, was accepted, those persons 
were boimd to suffer for no fault of 
theirs. Even this difficul'^ was tried to 
be solved by the Punjab ^vemment by 
issuing executive instructions directing 
that certain percentage of vacancies oc- 
curring after 21st December, 1945, be 
reserved for war serwce candidates for 
some period thereafter. Further, there 
was an indication in Rule 5, that the date 
of the application for appointment or the 
end of the war, whichever was earlier, 
and not the date of release of the war ser- 
vice candidate by the army, was to be 
taken into consideration for computing 
the age for appointment to the service. 

17. A bare reading of Rules 4 to 8 
would show that they concerned appoint- 
ment against permanent vacancies, be- 
cause all the vacancies left unfilled or 
filled on a temporary basis under Rule 3 
were to be thrown open after the war 
for recruitment from among persons with 
war service to their credit. No one ap- 
pointed in a temporary capacity against 
a temporary post was covered by these 
rules. Under Rule 6, the candidates with 
war service to their credit, who were ap- 
pointed to the Pimjab Government ser- 
vices, had to be assigned places in the 
cadres of such vacancies. Ordinarily only 
those candidates, who were appointed in 
a substantive capacity against permanent 
posts could be assigned places in the 
cadres and their places had to be fixed 
under this rule with due regard to their 
ages and the period allowed to be deduct- 
ed under Rule 5. . Their places in the 
cadres had to correspond with these which 
they would have had, if the war had not 
intervened and they had qualified in the 
normal way. 

18. It was also submitted by the learn- 
ed counsel for the petitioners that if the 
intention was to confine the applicability 
of the Rules only to the vacancies reserv- 
ed tmder Rule 3, it would have been 
clearly so stated in Rule. 6. In the ab-' 
sence of any such limitation, there was 
no justification for confining the benefit 
of Rules 5 to 8 only to the candidates ap- 
pointed against permanent vacancies re- 
served under Rule 3. 

19. There is no point in this argument 
as well. There was no necessity of spe- 
cifically mentioning in the rules that the 
benefit of Rules 5 to 8 would be given 
only to the war reserved vacancies under 
Rule 3. As I have already mentioned 
above, all the rules were an integrated 
whole and on reading them together there 
is no escape from the conclusion that the 
benefits or the concessions referred to in 
Rules 5 to 8 had to be given to the war 
service candidates who were going to be 
appointed against the vacancies reserved 


under Rule 3 only. Under Rule 3, a 
direction was given to the various Heads 
of Departments not to fill any vacancies, 
and if some of them had to be filled in 
the interest of public service, that could 
be done on a temporary basis. Under 
Rule 4, all such vacancies, which were 
unfilled or filled in a temporary capa- 
city, had to be thrown open after the 
war for recruitment from amongst per- 
sons with war service to their credit. In 
Rules 5, 7 and 8, directions had been given 
as to how that recruitment was to take 
place. Under Rule 6, after the candidates 
had been recruited and appointed to the 
Pimjab Government services, they were 
to be assigned places in the cadres. 

20. It was also argued on behalf of 
the petitioners that the provisions of 
Rules 5 to 8, regarding the relaxation of 
age, educational qualifications etc., were 
wide enough to cover the candidates with 
war service, even though they might not 
have been appointed in vacancies reserv- 
ed imder Rule 3. 

21. This contention again is without 
any merit. As I have already said, this 
set of rules had to be read together and 
one or more rules could not be taken out 
of their context and availed of by per- 
sons with war service to their credit. 
They had to be read along with the rules 
that preceded them and it was only then 
that one could find out what their real 
meaning was and to whom they applied. 
The well-recognised canon of construc- 
tion of any statute or statutory rules was 
that they had to be read as a whole and 
not out of their proper context. Divorced 
from their conteirt, they were likely to be 
misinterpreted and misconstrued, 

22. During the course of arguments, 
another contention was raised by the 
petitioners that if these Rules were only 
intended for war reserved vacandes 
under Rule 3, as contended by the res- 
pondents, then this would very adversely 
affect the persons who were invalided 
during the progress of the war and were 
released on that account. After their 
release, they would not be able to get 
dvil employment till Rule 4 came into 
operation and all the vacandes in the 
Punjab Government services left unfilled 
or filled on a temporary basis under R. 3 
would be thrown open after the war for 
recruitment from among persons with 
service to their credit. The invalided war 
service candidates would have to wait 
for getting an employment till the war 
was over. Even if it could be said that 
under the latter part of Rule 3, he could 
have been given a job on a temporary 
basis in the interest of the public ser- 
vice, which itself was doubtful, that 
would not have benefited him very much, 
because after the war was over, that 
vacancy, which had been filled on a tem- 
porary basis, would have been thrown 
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open under Rule 4 to all the persons with 
service to their credit and he •would have 
had to stand in a queue alon^ with others 
for fiettins that post 

23. This contention Ignores the prow- 
aons o£ Rule 3. where imder the earlier 
part of the rule, power had been given 
to the Government to give sanction for 
spertal reasons to be stated by the Ad- 
ministrative Department concerned to 
recruit a person directly on a suhstanfive 
baas to any service of the Punjab Gov- 
ernment A special case could have been 
made by the Government for accommo- 
dating such a person. 

24. I would like to make U clear that 
while determining the scope and the 
interpretation of the Rules, t have not 
thought it proper to refer to the various 
instructions given by the Punjab Gov- 
ernment from time to time regarding 
these Rules and also to the difierent inter- 
pretations placed on ftcse Rules W Aelr 
Officers, which had been appended as 
annexures to the writ petitions and the 
returns filed by the respondents, for the 
simple reason that those interpretations 
and instructions were neither helpful or 
televaat nor binding on us. The Rules 
had to be interpreted by us unaffected 
by the diflerent Interpretations idven by 
the various ofilcecs la that behalf. The 
intention of the rule-makers had also to 
be gathered from the Rules themselves 
uninfluenced by the executive Inrtruc- 
tions issued by the Government in that 
regard. I have, however, not refined 
from noticing the judicial interpretations 
of these Rides, e.g.. by the Paldstan 
Supreme Court 

25. In support of their contention that 
Rule 6 was not confined only to war re- 
served -vacandes under Rule 3, hut "was 
general in nature and available for all 
persons, having war service to their 
creitit applying for any posts falling 
vacant even alter 31si ot I>ecemher, 1945, 
great reliance was placed on the judg- 
ment of the Supreme Court of Paldstii 
in Civil Appeal No. 35 of 1958. Manzur 
Ahmad v. Province of West Pakistan, D/- 
2-2-1961, wherein it was observed — 

"It Is important to note that the rule 
(Rule 6) is not confined In Its application 
to persons who had been appointed to 
war reserved vacandes, Le., vacandes 
which appear upon the list maintained to 
accordance with Rule 3. The words are 
altogether general, viz., 'Every candidate 
XXX who is appointed to a Punjab 
Government service.’ Rules 7 and 8 are 
dmilarlv worded generally, so that thdr 
application is not restricted to terms to 
persons apixunted to war reserved vacan- 
des.” 

26. In the abovementioned judgment, 
the question tovolved was one of senior- 
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fty to be determined between Manzur 
Ahma d app ellan t, y/ho had War service 
to his credit, on the one hand, and Messrs. 
Mohammad Ihsan-ur-Rehman Khan and 
Mt^mmad Rafi ■the contesting respon- 
dents, on the other. There a clear find- 
ing was 0ven that Manzur Ahmad was 
recruited against a de facto war service 
vacancy. He was. consequently, given 
the benefit of the Rules and made Benior 
to the two contesting respondents. Under 
these drcuinstances. the precise question 
as to whether the Rules had to be read as 
a whole and Rule 6 could not be divorc^ 
the context did not arise for ded- 
aon in that judgment, with the result 
that the observations relied upon by the 
petitioners were merely obiter dicta. Be- 
rtdes. I say so with respect, there was no 
disci^on regarding the point as to why 
Rule 6 was not conned in its application 
only to persons who had been appointed 
to war reserved vacancies. No reasons 
had been given for coming to that con- 
dusion except this that the words in 
Rule 6 were general, because it had been 
mentioned therein— 

"Every candidate who Is appointed to 
a Punjab Government service x x x ” 

In my opinion, there was no other alter- 
native but to me the expresdon 'appom^ 
ed to 8 Punjab Government service'. 
Under Rule 3. direct recruitment on a 
substantive basb to all the sendees in 
the Punjab Government bad been stop- 
ped. Undoubtedly, there were a number 
of Departments to the Punjab Govern- 
ment. where, by virtue of Rule 3. the 
posts remained unfilled. Alter the v’ar, 
all these vacandes in the vauious depart- 
ments were thrown open to persons with 
war service to their credit. Candidates 
were then recruited to the different eer- 
■vices. Buie 6 dealt with fixation of 
sentority of the appointees in the cadres 
of various services. This rule, there- 
fore. said that when a •person was ap- 
pomteef to a Funjab Government ser- 
vice, te., any Punjab Government service, 
•then his seniority •would be fixed in the 
way mentioned to that rula In the very 
nature of things 'Punjab Government ser- 
vice’ had to be preceded by the word ‘a’ 
and not 'the’, because these Rules were 
not dealing ■with one particular service 
only, but with the various services imder 
the Punjab Government. A candidate 
could have been appointed to any one of 
those services and, therefore, it was stat- 
ed to Rule 6 that when a candidate with 
■war service was appointed to a Punjab 
Government sendee. i.e. any Punjab 
Government service, his senioritv would 
be fixed to the manner mentioned to that 
rule, likewise. Rules 7 and 6 had also 
to be similarly worded. This apart, all 
the contentions that are hetog raised in 
this Court regarding the interpretation 
and the scope of the Rules were not agl- 
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tated before llie Supreme Court of Pakis- 
tan ^d, therefore, that Court had no 
occasion to deal with them, 

27. Learned counsel for the petitioners 
then referred to two decisions of this 
Court by Tek Chand J. in Dilbagh Rai v. 
Punjab State, 1968 Serv LR 503 (Punj) and 
Bam Rattan Bakshi v. State of Punjab, 
11968 Serv LR 353 = (AIR 1968 Punj 436), 
in which a reference had been made to 
these war service Rules. 

28. I have gone through these autho- 
rities and I am of the opinion that they 
do not help us in any way in interpreting 
the Rules. In the former case, Dilbagh 
Rai, petitioner, had joined as a Clerk in 
the Transport Department in December, 
1946, after rendering war service. He 
was given the benefit of war service to- 
wards seniority and promotion by the 
Government in October, 1966, after he 
had made several representations in that 
behalfi The order of the Government, 
however, was only pairtiaUy implemented 
by the officials concerned. The peti- 
tioner filed a writ of Mandamus in tMs 
Court and Tek Chand J. issued the said 
writ to the Government to enforce and 
implement its decision taken in October, 
1966. 

29. In the latter decision. Ram Rattan 
Bakshi petitioner volunteered his servi- 
ces in the Second World War and served 
In the I.A.V.S. from April, 1942 to Decem- 
ber, 1948. He was given seniority in 
1947 in accordance with war service 
Rules, but no decision about the fixation 
of his pay was commurucated to him. 
Another colleague of his, however, who 
was placed in identical circumstances, 
was given war service benefit including 
those of pay. It was held by Tek Chand 
J. that the petitioner was entitled to the 
benefit of the war service rmder the war 
service Rules and coidd not be discrimi- 
nated. It was held in that ruling that 
the concessions given rmder the war ser- 
vice Rules could not be withdravm _bv 
the Government by issuing^ executive in- 
stiuctioirs, because no circular letter 
could abridge the rights conferred bv the 
statutory rules. 

30. There are two other Bench deca- 
aons of this Court in which also a refer- 
ence was made to these war service 
Rules. The first was Civil Writ No. 1399 
of 1961 (Punj) Honorary Captain E. S. 
Dass V. State of Punjab, decided by S. B. 
Capoor, J. and myself on 23-5-1963. This 
authority was relied on by the counsel 
for the respondents in support of the nro- 
position that Rule 6 and other concessions 
set out in the war service Rules were 
available only to such candidates with 
war service, who were appointed against 
substantive vacancnes reserved uptil 31st 
of December, 1945, under Rule 3. In 
this case. I had written the judgment and 


Capoor, J. had agreed with me. There, I 
had observed — 

"Learned counsel for the petitioner 
then submitted that assuming for the 
sake of argument, that no posts had been 
reserved for war service candidates under 
Rule 6 of the War Service Rules, the 
petitioner should have been assigned a 
place in the cadre after giving hrm the 
benefit of the war service rendered by 
him. 

There is no merit in this contention, 
because, firstly, this point was not taken 
by him in the writ petition and his case 
throughout had been that he had been 
selected against one of the vacancies In 
the cadre of the Punjab Forest Service 
Class I reserved for war service candi- 
dates. Secondly, Rule 6 applies to those 
posts, which had been reserved for war 
service c^didates under Rule 3 of the 
War Service Rules. If in a case, the pro- 
visions of Rule 3 are not attracted, then 
no benefit can be derived from Rule 6 
alone. Rule 6 forms an integral part of 
the entire set of War Service Rules and 
cannot be singly taken out and made use 
of by the petitioner.” 

31. The second decision was of Mehar 
Singh and Grover JJ. in Civil Writ No. 
1478 of 1960 (Punj), Chandan Singh v. 
Punjab State, decided on 23-11-1962, 
There, Grover J. who wrote the judg- 
ment and with whom Mehar Singh J, 
concurred, after referring to the scope of 
the war service Rules observed — 

"It must consequently be held that 
there was no breach of the rules when 
Ved Parkash respondent was ^ven senior- 
ity over the petitioner by virtue of his 
appointment against a permanent post 
with effect from 15th January, 1943 (as- 
sumed date) in view of the period of his 
war service and the petitioner’s appoint- 
ment with effect from 12th April, 1943.” 

At another place, while discussing 
Eule_ 6, as to whether it was mandatory 
or directory in nature, it was held — 

"There is another insuperable difiicultv 
in the way of any relief being granted to 
the petitioner. Once Ride 6 of the War 
Service Rules is held to be applicable in 
the matter of fixing seniority, it will not 
be open to this Court to issue any writ 
in the nature of mandamus or any other 
appropriate order or direction for treat- 
ing, the impugned orders as ineffective for 
the simple reason that the aforesaid rule 
is more of a directory nature than man- 
datory. The language employed leaves 
room for exercise of discretion by the 
Government and in such circumstances it 
is well settled that the extraordinary 
powers under Article 226 can neither be 
invoked nor exercised.” 

32. Let us now examine the case of 
the petitioners in the light of the scone 
and the interpretation of the Rules naade 
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above. All the petitioners were Initially 
appointed as Assistant Clerks in the Ini* 
gation Branch of the Public Works De- 
partment in 1946 and 1947 in a temporary 
capacity. According to the return of the 
respondents, they were not appointed in 
the vacancies, which were reserved for 
war service candidates under Rule 3. As 
a matter of fact, they had been appointed 
temporarily in temporary ex-cadre posts. 
There is nothing on the record to counter- 
act tins assertion of the respondents. It 
has. therefore, to be assumed that what 
the Government had stated was correct. 
That being so. according to the interpre- 
tation that I have plac^ on the Rules, 
they cannot have the benefit of Rule 6 
for the fixation of their senioritv as 
against the respondents, who were re- 
ci^ted earlier than the petitioners. As 
I have already said above, it was con- 
ceded by the counsel for the petitioners 
that if benefit for Rule 6 was not given 
to the petitioners, they would certainly 
become junior to the respondents, 

33. After ha^g dealt with the scope 
and interpretation of War Service Rules, 

1 will now deal with the other contention 
raised by the learned coiuisel for the peti- 
tioners to the eBect that the Government, 
after having once granted benefits under 
the Rules by confirming the petitioners 
with effect from 1st February. 1949. as 
Assistant Qerks by its order dated 29th 
October, 1956. could not review its deci- 
sion and de-confirm the petitioners. Reli- 
ance for this submission was mainly plac- 
ed on three dedslons— 

1. R. T. Bangachari v. Secy, of State, 
AIR 1937 PC 27. 

2. Gursewak Singh Hamam Singh v. 
Slate, AIR 1954 Pepsu 129. 

3. Deep Chand v. Additional Director, 
Consolidation of Holdings, Punjab. Jul- 
lundur, (1964) 66 Pun LR 318 = (AIR 1964 
Punj 249 FB). 

34. The factual position regarding ttus 
point is that on 2gtb of October, 1956. the 
petitioners were confirmed as Assi^nt 
Clerks with effect from 1st February, 1949. 
In 1960, show cause notices were issued to 
them informing them that the benefit of 
war service under Rule 6 was available 
only to those war service candidates who 
got permanent appointments and since 
the petitioners had been initially appoint- 
ed on temporary posts and th^ continu- 
ed to remain temporary up to the repeal 
of the Rules, the benefit of war service 
was. therefore, wrongly allowed to them. 
It had now been decided to withdraw the 
war service benefit wrongly allowed in 
their cases and to de-confirm them, 
cause their confirmation in 1956 had been 
incorrectly done In consequence of the 
war service benefit having been wrongly 
given to them. They were, therefore, 
asked to show cause within 15 days of 

‘ the receipt of the notices as to why the 


action contemplated should not be t^en 
to restore them to their original positions 
of seniority. The petitioners gave their 
replies to the show cause notices. Amon^ 
other things, it was stated therein that 
it bad been authoiitatively decided by a 
Division Bench of the Punjab High Court 
in Jagdip Singh v. State of Punjab, let- 
ters Patent Appeal No. 358 of 1959. D/- 
23-10-1959 that a person, who was 

once confirmed, could not be de-confirm- 
ei It appears that this matter remained 
pending for quite some time and in Fe^ 
ruary, 1964. a letter was issued by me 
F^jab Government to all the Supeito- 
tending Engineers of the Irrigation 
Branch of the Public Works Department 
saying that the judgment of the Supieng 
Court in the case of Jagdip Singh. 

1964 SC 521. had been received, by whim 
the judgment of this Court was reversed 
Accordingly, the war service benefit, u 
granted in contravention of the rules, 
could be withdrawn even now and the 
seniority could be refixed. 

In view of the judment of the Supreme 
Court, it was established toat the benefit 
of war service had been erroneously al- 
lowed by them to the Clerks, who 
Initially appointed on temporary Posts 
and continued to remain temporary tipj® 
1956. in contravention of Rule 6. 
said benefit might, therefore, be vdth- 
drawn forthwith. Consequently, In Jun* 
1964. the war service benefit given to the 
petitioners was withdrawn and 
dates of confirmations were accordingly 
changed, with the result that the respon- 
dents were shown senior to them. Now 
the question is whether the Government 
could do so by reviewing its earlier deci- 
sion. 

35. It is undisputed that previously 
when the petitioners were confiimed with 
effect from 1st of February, 1949. the 
Government had interpreted the Rules [n 
favour of the petitioners, who were given 
the benefit of war service, although they 
had been appointed temporarily on ex- 
cadre temporary posts which had not 
been reserved for war service candidates 
under Rule 3. Subsequently, the Gov- 
ernment realised that it had misinterpret- 
ed the Rules and erroneously given the 
benefit of war service to the petitioners 
and. consequently, they withdrew that 
benefit from the petitioners and revised 
th^r seniority. Could this be done under 
the law? 

36. In my view, if owing to some 
bena fide mistake, the Government has 
taken a decision regarding the confirrna- 
tion of an officer, it can certainly revise 
its decision at a subsequent stage, when 
the mistake comes to its notice. The mis- 
take can be corrected and it cannot be 
said that it should be allowed to perpetu- 
ate even when the same is discovered. 
The consequent r^uction of the officer 
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could not amount to reduction in rank 
and attract the applicability of Article 311 
of the Constitution. Such a reduction is 
the necessary result of any routine ad- 
ministrative decision. It is only when 
an officer brings his case within tiie pur- 
,view of Article 311 of the Constitution 
that he can attack the legality of any 
order passed by the Government, which 
might adversely affect his career in Gov- 
ernment service. Such a case does not 
come within the four comers of Art. 311 
of the Constitution. In the instant case, 
the Government, after having misinter- 
preted the Rules, had given war service 
concessions to the petitioners. Subse- 
quently, they realised their mistake and 
withdrew those benefits, with the result 
that the seniority of the petitioners was 
affected. The Government, in my opinion, 
could correct the error and sudi a ded- 
sion would not come within the ambit of 
Article 311 of the Constitution. But it is 
noteworthy that in the present case, the 
petitioners had been given even the show 
cause notices and their representations 
had been considered by the Government 
before it took the impugned decision. 

37. The view that I have taken is 
amply supported by authority. It was held 
by a Bench of the Calcutta High Court 
in Benukar Mahata v. State of West Ben- 
gal, AIR 1963 Cal 563, that in order that 
the provisions of Artide 311 of the Con- 
stitution might be attracted, the reduc- 
tion in jnnk had to be by way of imposi- 
tion of penalty. Where such reduction 
rented from a normal step taken in the 
comse of office administration to rectify 
an error or a mistake and there was no 
penalty involved in the readjustoent, 
tiiere was no reduction in rank within the 
meaning of Article 311 of the Constitu- 
tion and the procedure prescribed in 
dause (2) of Article 311 need not be fol- 
lowed. 

38. Similarly, a Division Bench of the 
Madras High Court, consisting of P. V. 
Rajamannar, C. J., and Ramachandra 
Iyer J. in N. Devasahayam v. State of 
Madras, AIR 1959 Mad 1 (FB), held— 

“Once a civil servant is unable to in- 
voke the provitions of Art. 311 (11 or (2) 
of the Constitution in his^ aid, there is no 
other provision under which he can chal- 
lenge the validity of the order of the 
Government which might adversely af- 
fect his offidal career. It is unnecess^ 
to deal with a hypothetical case in which 
an officer without any ostensible reason 
and with no rule to support the action is 
reduced in rank or with a case m which 
mala fides on the part of the Government 
is alleged and proved. 

This is a simple case in which the ap- 
pellant who had obtained benefit in the 
way of seniority by the relaxation of mes 
has been deprived of that benefit by a 
eubseQuent cancellatioii of such. reiaxatiorL 


The appellant caimot claim as of right 
any particular rank in his substantive 
cadre. Least of all can he seek to en- 
force such a right.” 

39. Raghubar Dayal J. in O. N. 
Chauhan v. Collector of Central Excise, 
Allahabad, AIR 1955 All 528, observed — 

"The expression 'reduction in rank’ in 
Art. 311 (2), implies the posting of a public 
servant to a post of a lower rank by way 
of punishing him for some misbehaviour. 
There appears to be nothing wrong in a 
public servant, who is selected for a selec- 
tion post not on account of his being the 
senior-most person entitled to that post 
but on account of some senior of his being 
considered unfit for that post, reverting 
to his original post in case it is found by 
an authority superior to the selecting 
authority that the supersession of the 
senior was imjustified and that the selec- 
tion post should go to the senior.” 

40. In another decision of the Luck- 
now Bench of the Allahabad High Court 
in K. B. Shanna v. Transport Commr., 
U. P. Lucknow, 1968 Serv LR 830 = 
(AIR 1968 AH 276), it was remarked that 
an order of confirmation, if passed under 
some mistake could certainly be revised 
with a view to correct the mistake. Such 
a revision, even if it might affect the 
person confirmed earlier, could by no 
means attract Art, 311 of the Constitu- 
tion. 

41. I, D. Dua, C. J. of the Delhi High 
Court in Labh Singh Waryam Singh v. 
Union of India, AIR 1967 Delhi 67, was 
of the view that the reduction, resulting 
from a normal administrative decision to 
correct the mistake, did not involve any 
penalty and, consequently. Art. 311 (2) 
of the Constitution was not attracted in 
such a case. 

42. The decisions, relied on by the 
learned counsel for the petitioners, are 
of no assistance to his clients. R. T, 
Rangachari’s case, AIR 1937 PC 27 is 
clearly distinguishable on facts. There, a 
Sub-Inspector of Police was granted an 
invalid pension by a competent authority 
and he thus duly ceased to be in service. 
The officer succeeding the authority, 
which had granted the pension, reconsi- 
dered the matter and ordered his removal 
from the service. In those circums- 
tances, it was held by the Privy Council 
that in a case in which after Govern- 
ment officials, duly competent and duly 
authorised in that behalf, had arrived at 
one decision, their successors in office, 
after the decision had been acted upon 
and was in effective operation, could not 
purport to enter upon a reconsideration 
of the matter and arrive at another and 
possibly different decision. 

43. Similarly, Gurusewak Singh 
Hamam Singh’s case, AIR 1954 Pepsu 
129 has no application to the facts of the 
present case. There, disciplinary pro- 
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ceedings had been taken agamst^the peti- 
tioner and they had ended in his iavour. 
Subsequently, another officer again 
started disciplinary proceedings on the 
same charges, and in those circumstances, 
it was held that when a matter had been 
finally disposed by a competent autho- 
rity, it could not be reopened by his suc- 
cessor except under the express provi- 
nons of law, 

44. In Deep Chand’s case, (1968) 66 
Pun LR 318 = (AIR 1964 Punj 249 (FB)) 
it was held that an Additional Director 
of Consolidation was not empowered 
under Section 42 of the Ea^ Punjab 
Holdings (Consolidation and Prevention 
of Fragmentation) Act, 1948, to review 
his order on the merits of the case. He 
could not, therefore, recall his earlier 
erroneous and unjust order, whenever it 
was discovered that the error was due to 
his own mistaken view of the merits of 
the controversy. This case has nothing to 
do with the point in issue in the present 
case, where the Government was not 
acting under any statute. As I have al- 
ready said, certain concessions had been 
erroneously given to the petitioners by 
the Government and the same were later 
on withdrawn by it. Moreover, any of- 
ficer who was adversely affected bv the 
seniority list prepared by the Govern- 
ment. could make a representation and if 
there was merit in that, the said list could 
be altered. It could not be said that the 
seniority list prepared by the Government 
could under no cdicmnstances be changed. 

45. I would, therefore, hold that there 
is no merit in this contention of the peti- 
tioners and the Government was well 
within its rights to withdraw the war ser- 
vice concessions erroneously given to the 
petitioners earlier by wrong interpretation 
of the Rules and thus change the dates of 
their confirmation. 

46. It might be mentioned that the 
learned counsel for the respondents sub- 
mitted that Rule 6, on the basis of which 
the petitioners were rlaiminp eeniority, 
was merely directory and not mandatory 
in nature. It gave discretion to the autho- 
rities in the matter of fixation of seniority 
and that being so. the extraordinary 
powers under Art 226 of the Constitution 
could neither be invoked by the petitioners 
nor exercised by this Court. It was also 
contended by the learned counsel for the 
respondents, other than respondents Nos, 
1 and 2, that the war service Rules were 
ultra vires Arts. 14 and 16 of the Ckinstitu- 
tion. It might' also be stated that the 
alternative argument raised by the learn- 
ed counsel for respondents Nos. 1 and 2 
was that, even If it be assumed, that the 
benefit of Rule 6 could be taken by per- 
sons appointed to all the vacancies and 
not necessarily to war service reserved 
vacancies imder Rule 3, as contended by 
the learned counsel for the petitioners^ 


r. State (FB) (Gurdev Singh J.) A.LK. 
the petitioners in the instant case could 
not daim that benefit on the date when 
they were confirmed, viz., 28th of October, 
1956. because on that day, Rule 6 stood 
abrogated, since the operation of all the 
Rules was terminated with effect from 
21st of January. 1953, 

47. But in the view that I have taken 
of fte points raised by the petitioners. It 
is needless to discuss the contentions 
urged by the respondents. 

48. In the result, these writ petitions 
fail and are dismissed. There will, how- 
ever. be no order as to costs. 

49. GURDEV SINGH J.:— The 
question requiring the consideration of this 
Full Bench in these two writ petitions 
(Nos. 1164 and 1481 of 1964) pertains to 
the interpretation of the Pxmjab Govern- 
ment Services (War) Amendment Rules, 
1943 (hereinafter called the Rules). The 
petitioners daim benefit of Rule 6 of these 
Rules which, though originaUy granted to 
them, was later withdrawn by'the Stats 
Government in fixing their seniority. My 
learned brother Pandit, J. has expressed 
the oj^on that the benefit of this R. 6 
cannot be claimed by the petitioners and 
both the petitions must, accordingly, bf 
dismissed. 1 have had the advantage of 
going through the opinion recorded by 
Pandit J„ but notwithrianding the respect 
that I have for my learned brother, I 
regret I do not find St possible to subscribe 
to the view taken by him regarding the 
interpretation of the relevant rule. 

50. The material facts hi both the 
petitions are identical, and in the course 
of arguments reference has been made 
only to the facts in Civil Writ 1164 of 
1964 as counsel for the parties were 
agreed that once the relevant rules are 
interpreted in the light of the facts of one 
case, the other case would be ea^y dis- 
posed of, 

51. The relevant facts are set out In 
the referring order and the judgment that 
my learned brother Pandit, J. has record- 
ed, and it will suffice to briefly recapitulate 
the safient facts. 

52. The petitioners In both the peti- 
tfons. as also the respondents (other than 
respondents 1 and 2), are the employees 
of the Irrigation Branch of the Public 
Works Department. Punjab, haying ori- 
mnally joined as Assistant Cfierks in that 
department. The dates of their appoint- 
ments are shown In annexure 2 of CiwI 
Writ 1164 of 1964. according to which 
Narinder Singh, son of Kala Singh, was 
the first among the petitioners to be ax>- 
polnted as Assistant CHerk, his date of ap- 
pointment being 29th July. 1946. The 
other petitioners were appointed sub- 
sequently on various dates in tte years 
1946. 1947 and 1948. The i>etitioners in 
Civil Writ 1164 of 1964 were confiimed as 
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lAssistarit Clerks with effect from Ist 
February, 1949. In the second writ peti- 
tion, 13 petitioners were confirmed as As- 
sistant Clerks on the same date and the 
rest on various dates in the years 1951, 
1952 and 1953. From time to time they 
were promoted to the higher grade. 

, 53. Prior to their appointment as As- 
sistant Clerks in the Irrigation Depart- 
ment, all the petitioners were working as 
Civilian Clerks in the Armed Forces 
during the Second World War, and it 
was after demobilisation that they joined 
the Irrigation Department in temporary 
capacity, though in due course they were 
confirmed in the posts of Assistant Clerks. 
At the time the petitioners joined the 
Irrigation Department, the respondents 
other than respondents 1 and 2 in both 
the petitions were already serving in that 
department as Assistant Clerks. Giving 
the petitioners benefit of their war ser- 
vice, the State Government fixed their 
pay and seniority as permanent Assistant 
Clerks frorh various dates indicated in 
the notification of the P. W. D. Irrigation 
Branch, dated 29th October, 1956, copy of 
which is marked Aimexme E. IX in 
Civil Writ No. 1164 of 1964. Later on, 
however, notices were issued to the peti- 
tioners in the year 1960 calling upon 
them to show cause why the war service 
benefit that had been given to them, 
earlier in the matter of seniority be not 
withdrawn and the’ petitioners de-confiim- 
ed. The petitioners’ representations against 
the proposed action were, however, turn- 
ed down by the State Government vide 
its letter, dated 29 February, 1964, 
which forms annexure M to the peti- 
tion. By this letter, the petitioners were 
informed that the benefit of war service 
given to them as regards seniority would 
be wi&drawn forthwith. Accordingly, 
the Chief Engineer passed orders alter- 
ing the dates of confirmation of the peti- 
tioners as Assistant Clerks to their 
detriment and showing the respondents 
other than respondents 1 and 2 senior to 
them. The action of the Government in 
putting back their confirmation and 
depriving them of the benefit which they 
had already obtained naturally adversely 
affected the petitioners so far, as their 
confirmation, promotion, seniority, _ pen- 
sion . etc., were concerned. Accordingly, 
they have approached this Court under 
Articles 226 and 227 of the Constitution 
for setting aside the order of the State 
Government revising their seniority. 

54. Though in the return filed by the 
respondents it was urged by way of pre- 
liminary objection that a joint petition 
under Articles 226 and 227 of the Consti- 
tution was not competent and the dispute 
relating to seniority _ of _ the members of 
the service was not justiciable in a C^urt 
of law, these objections have not been 
pressed before this Bench and do not re- 


quire_ a decision at our hmds. The only 
question that has been debated before us 
relates to the interpretation of the Rules 
and their applicability to the petitioners. 

55. In defending the impugned order 
by which the petitioners’ seniority has 
been revised and their dates of confirma- 
tion as Assistant Clerks put back, it has 
been urged by the respondents: — 

fl) that the benefit of the war service 
rendered by the petitioners cannot be af- 
forded to them in fixing their seniority; 

_f2) that as on the day the petitioners 
joined the Irrigation Department, all the 
vacancies reserved for war service can- 
didates had been filled up, and they were 
appointed temporarily against temporary 
posts, they could not claim seniority over 
the Assistant Clerks who had been re- 
cruited earlier to the Irrigation Depart- 
ment; 

(3) that the War having come to an end 
before the petitioners joined the Irriga- 
tion Department, they were not entitled 
to claim benefit of the War Service Rules; 
and 

(4) that the War Service Rules, of which 
the petitioners claim benefit being viola- 
tive of Arts. 14 and 16 had become void 
and inoperative on the enforcement of the 
Constitution and thus cannot be enforced, 

56. For proper interpretation of these 
rules and to ascertain their exact import, 
it is necessary to keep in view the circum- 
stances in which these rules were pro- 
mifigated. The Second World War broke 
out on 3rd_ September, 1939. and though 
the hostilities ceased on 15th August, 
1945, officially the war ended on 1st 
April, 1946. Throughout the war, India 
was a part of the British Empire and the 
pick of its youngmen was drafted for ser- 
vice in the army to fight on behalf of the 
Allies. It is an historical fact that in the 
first couple of years of the War the Allies 
met with staggering reverses and per- 
sistent efforts were made and several 
measures initiated by them in India and 
other parts of the British Empire to step 
up war effort and to induce youngmen to 
come forward in increasing numbers to 
join the armed forces. Even persons who 
were already serving in various depart- 
ments of the civil administration in India 
were encouraged to join the army and 
man the posts for which they were foimd 
qualified to serve. To achieve that pur- 
pose, it was necessary that interests of 
all volunteering for military service be 
safeguarded and some inducement offered 
to them. This was all the more neces- 
sary in the case of persons already serv- 
ing in various civil departments of the 
Government as in absence of any mea- 
sure for compulsory military service such 
youngmen would not be attracted to join 
the army. In the year 1943, when the 
War Service Rules, with which we are 
dealing in this case, were promulgated. 
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the Allies were in a bad way. It was 
with this end in view that the War ^r- 
•wce Rules were promulgated. With this 
historical background, we may now turn 
to the contents ot those Rules. 

57. For appreciation o£ the _ various 
contentions raised by the parties. It Is 
necessary to set out the Rules, especia^ 
in view of the contention put forward by 
the respondents, which has been accerrtM 
by my learned brother Pandit' J. that 
the various rules formed an inteCTal 
whole and must be read together for 
&eir proper interpreta'Qon. Tpese RiAes 
were promulgated on 18th September, 
1943 by the Punjab Govemnient (as it 
was before the Partition of the county) 
In exercise of its powers conferred by 
dause (b) of sub-section (1) and clause (b) 
of sub-section (2) of Section 241 of the 
Government of India Act, 1935, though 
they actually came into force on 24lh 
September 1943 -when they were publish- 
ed in the Punjab Gazette of 18th Septem- 
ber. 1943. Reproduced in extcnso they 
read as under— 

”1 (a) These rules may be died as Pun- 
jab Government Services (War) Amend- 
ment Rules, 1943. 

(b) They shall apply to all services 
under the rule-making control of the 
Punjab Government and shall come Into 
force at once. 

1 For the purposes of these rules 
•war service’ should be Interpreted as 
follows:— 

(a) Service of any kind out of India 
with a mobilised \mit or with such unit 
in India in an area in which active ope- 
rations have occurred, 

(b) Service in India In a uiut or forma- 
tion (including service under military 
ammunitions or stores authorities) with a 
liability to serve overseas, 

(c) a continuing liability for service 
overseas as a result of tralmns with a 
military unit or formation, 

(d) all other service involving subjec- 
tion to naval, military or air force law, 

(e) whole-time service in any civil de- 
fence organisation specified in this behalf 
by the Central or the Pro-vindal Govern- 
ment, and 

(f) such other service as mar hereafter 
be declared a war service for the purpose 
of this definitioa 

NOTE — In making selections lor Gcw- 
emment appointments after the war to 
posts reserved in any service or depart- 
ment for candidates with war service 
the order of preference •will be as shown 
above. Only category (a) above will 
count as combatant serrice. 

3. From the date of the publication of 
these rules and lor such period as may 
be prescribed direct recruitment on a 
. substantive basis shall not be made to any 
service of the Puniab Government except 
' with the sanction of Government and for 


special reasons to be stated by the Ad- 
ministrative Department concerned. Re- 
cruitment to vacancies by promotion, con- 
firmation of candidates accepted for per- 
Eoanent employment before the 1st of 
April 1940. and actually taken Into the 
Berwce before the issue of these rules 
with a view to permanent employment in 
due course or transfer from another Gov- 
ernment Department wherever such re- 
cruitment is authorised by the existing 
rules w^ continue as usual. Where In 
the interest of the Public Service it is ne- 
cessary to fill vacancies which under the 
existing rules are filled by direct recruit- 
ment, such vacancies in the absence of 
spedal Government sanction 'will be filled 
so long as these rules renudn in force on 
a temporary basis. Each Head of Depart- 
ment ■will maintain a list of 'vacandes 
left unfilled or filled on temporary basis, 
for recruitment from among persons with 
war service to their credit and submit to 
the Punjab Government and to the Pub- 
lic Service Commissior^ not later than the 
15th May, of each year, a statement giv- 
ing details of such appointments. This 
statement shall include vacancies which 
have been left unfilled or filled on a tem- 
porary basis before these rules came into 
force. 

4. Vacandes in all Punjab (jovem- 
ment Services left xmfilled. or filled on a 
temporary basis under Rule 3 will be 
thrown open after the war for recruit- 
ment from among persons with war ser- 
vice to their credit and in making such 
recruitment spedal importance will be 
attached to the order In whldi categories 
of war service are set forth in the defini- 
tion in Rule 2. preference being given to 
those in higher categories. 

5. In the case of a person who has 
rendered war service his period of war 
service shall be exduded hi computing 
his age for appointment. Sudi person 
shall, if invalided from war service, be 
entitled further to deduct from his age 
the period from the time when he was 
invalided up to the date of his application 
for appointment or until the end of the 
War whichever is earlier. 

6. Every candidate with war sendee 
who is appointed to a Punjab Go'vem- 
ment Service, shall be assigned a place in 
the cadre of such services, which shall be 
fixed with due regard to his age and the 
period allowed to be dedurted under 
Rule 5, and shall, as nearly as may be, 
correspond with the place wWdi he would 
have had if the war had not Intervened 
and he had qualified in the normal way. 
The seniority inter se of all candidates so 
appointed to a cadre shall be determined 
by their ages irrespective of the class of 
war seevice rendered by each of them. 

7. A candidate who has rendered war 
sendee shall not be ineli^ble for selection 
to a service, dass or category merely be- 
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cause he does not possess the educational 
or other qualification prescribed in the 
special rules for such service, class or 
category provided that the appointing 
authority can certify, in the case of sdec- 
tion for technical services or posts, that 
the candidate is in possession of technical 
qualifications equivalent to those pres- 
cribed in the said special rules and in the 
case of selection for non-technical ser- 
vices or posts that the candidate has ac- 
quired by experience or othervnse quali- 
fications equivalent to those prescribed in 
the said special rules. 

8. When selection for a service, class 
or category is made on the basis of a 
competitive examination comprising a 
written test or a written test and an oral 
test in the shape of interview conducted 
by the Prmjab and North-West Frontier 
Province Joint Public Service Commis- 
sion or by another authority, a candidate 
who has rendered war service shall not 
be required to appear for the written .test, 
provided the Commission or the appoint- 
ing authority, as the case may be, is 
satisfied that the candidate has sufficient 
knowledge to carry on the duties of his 
ofiice efficiently.” 

58. Indisputably, these Rules grant 
concessions to persons having war service 
to their credit. As stated in Rule 1, they 
applied to all services under the rule- 
making control of the Punjab Govern- 
ment. Rule 2 defiiies "war servicd” of 
whidi -ffie benefit can be claimed by a 
war service candidate. By Rule 3, direct 
recruitment on substantive basis to any 
service of the Punjab Government, except 
with the sanction of Government and for 
special reasons, was stopped and a 
direction was issued to fill up such per- 
manent posts in absence of special Gov- 
ernment sanction, only on temporary 
basis. Under this rule, each Head of 
Department was reauired to maintain 
a list of vacancies left unfilled or filled 
on temporary basis in accordance with 
the rules, and these vacancies were ex- 
pressly reserved for recruitment from 
among persons with war service to their 
credit. 

59. Under Rule 4, all the vacancies In 
the Punjab Government _ left unfilled or 
filled on temporary baas rmder Rule 3 
were required to be thrown open after 
the war for recruitment among persons 
with war service only. Since according 
to the rules regulating appointment to 
various services some of _ the cai^dates 
serving in the war were likely to become 
ineligible for permanent appointment 
having crossed the maximum prescribed 
aSG limit or for failure to obtain tno 
requisite educational qualifications, it_was 
thought necessary to_ safeguard the int^ 
rests of such candidates so that their 
chances of securing Government employ- 
ment after discharge from the armed 


forces are not prejudiced. Thus, to fur- 
ther safeguard the interests of such 
candidates provision was made in Rr. 5 
Md 7 to relax the age limit and educa- 
tional qualifications. Particular care was 
■^en to see that the persons who had 
joined the armed forces do not suffer on 
entering civil service under the Pimjab 
Government by providing in Rule 6 that 
such a candidate shall be assigned a place 
in the cadre which shall be fixed with 
due regard to his age and the period 
allowed to be deducted imder Rule 5, and 
it shall, as nearly as may be, correspond 
with the place which he would have had 
if the war had not intervened and he had 
qualified in the normal way. Rule 8 
gave further concession to war candidates 
by providing that where selection for a 
service is made on the basis of a competi- 
tive examination, a candidate who has 
rendered war service shall not be requir- 
ed to appear for the written test provid- 
ed that the Commission for the appoint- 
ment or the appointing authority, as the 
case may be, is satisfied that the candi- 
date has sufficient knowledge to carry on 
the duties of his office efficiently. 

60. Thus, we find that by these Rules 
the Punjab Government not only reserv- 
ed permanent vacancies in all depart- 
ments of the Government that were re- 
quired to be filled by direct recruitment, 
and occurring during the period for which 
Rule 3 was to remain in force, for per- 
sons with war service, but it also granted 
such persons concession in the matter of 
age and educational qualifications especi- 
ally. In view of the concession relating 
to age and grant of benefit of the war 
service some provision had to be made 
in the rules for fixation of the seniority 
of such war candidates vis-a-vis those 
already serving in the department, ap- 
pointed by promotion or otherwise re- 
cruited. It was for that purpose that 
Rule 6 was incorporated in the rules, pro- 
viding; — 

"Every candidate with war service 
who is appointed to a Punjab Govern- 
ment Service, shall be assigned a place 
in the cadre of such services, which shall 
be fixed with due regard to his age and 
the period allowed to be deducted under 
Rule 5, and shall, as nearly as may be, 
correspond with the place which he would 
have had if the war had not intervened 
and he had qualified in the normal way.” 

61. On a plain reading of this rule. If 
Is abundantly clear that grant of a parti- 
cular concession under a specific rule Is 
not dependent upon the applicablity of 
any other rule but only on the length of 
the war service rendered by a candidate, 
for example, a war service candidate seek- 
ing employment in a civil department 
under the Punjab Government may pos- 
sess the necessary educational and tech- 
nical qualifications prescribed for a job 
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Imt on the date ot application he To&j be 
faced with the fact that during the penod 
that he had served in the army he had 
crossed ^e maximum age prescribed for 
recruitment to that post and was thus 
Ineligible. In such a case he can cer- 
tahily avail of the concession granted to 
a war candidate under Rule 5 In comput- 
ing his age. Similarly the age of a war 
service candidate on the date of the ap- 
plication for appointment to a dwl post 
may he within the prescribed limit, but 
having inteiTupted his studies by joining 
the army, he may be faced with the fact 
that he does not fulfil the reauisite edu- 
cational or technical aualifications and 
was thus not eligible for apxxjintroent. In 
such a atuation. he can cldm benefit of 
Rule 7 or 8. as the case may be. In fact, 
it is not seriously disputed on behalf of 
the respondents that the benefits of 
Rules 5 to 8 providing for relaxation of 
age and educational qualifications could 
be claimed and granted to candidates with 
war servdce not only in respect of the 
posts reserved under Rule 3 but also for 
recruitment to other posts. 

There is nothing in Rule 6 (which re- 
lates to fixation of seniority and with 
which we are concerned In this case) or 
In Rules 5, 7 and 8 to limit their opera- 
tion to the war reserved posts, namely, 
to permanent posts reserved for appoint- 
ment from among the candidates with 
war service at the conclusion of the war. 
and I see no reason why in absence of 
any compelling circumstance or Indication 
to the contrary in the Rules themselves, 
full effect be not given to the language 
of these Buies 5, 6. 7 and 8. When the 
language is quite clear and unambiguous. 
It has to be given effect to. Since these 
Rules grant concession to a category of 
candidates for Government service and 
were intended to safeguard their Inte- 
rests and to ^ve them preference over 
those who did not volunteer for war ser- 
wce, there is no justification for limiting, 
their scope so as to confine their applica- 
bility only to such posts as were reserved 
imder Rule 3. 

62. In support of the respondents* con- 
tention that the provirion with regard to 
fixation of seniority contained In Buie 6 
would apply only to the posts reserved 
under Rule 3. it is contended that the 
Rules must be read as a whole and the 
Rules 5 to 8, which relate to relaxation of 
age and educational qualifications are 
merely intended to protect the Interests 
of the war candidates in appointments to 
the posts reserved under Rule 3 and can- 
not be extended so as to cover appcSnt- 
ments made after reservation in favour 
of war candidates had stopp^ I do not 
find it possible to accept this contention. 
While interpreting a particular set of 
rules, all the rules have no doubt to be 
read as a whole to ascertain thrir true 


teaport, purpose and effect, but this doM 
not mean that in absence of anything in 
the parUctilar rule itself or indication te 
the context In which it occurs, one rule 
has to be read as subservient to the other, 
and despite its wide language and admit- 
ted applicability to cases other than those 
contemplated In the rule, it has to be ap- 
plied to a Bmited extent. The contention 
that Rules 5 to 7 were merely "hand- 
maids”, as the respondents’ counsel Mr. 
D. N. Avasthy called them, to Rule 3, 
tePores not only the clear and unambigu- 
oia and wide language of those rules but 
also proceeds on the assumption that in 
promulgating these rules the Punjab Gov- 
ernment merely intended to reserve cer- 
tain vacandes for a part of the war dura- 
tion exclusively for candidates who were 
serving in the war, and did not Intend to 
grant them any other concession. I regret 
I find no warrants for sudi an asstmip- 
tiorj, but on the contrary as I have indi- 
cated earlier. I am of the opinion that 
while framing these Rules tile Punjab 
Goverrunent was actuated by a desire not 
only to reserve posts for the war service 
candidates but also give them preference 
in the matter of appointments to various 
posts in the dvil adrrdnistration of the 
Punjab Province by providii^ for relaxa- 
tion of the age and educational qualifica- 
tions. In this view of the matter, It 
would follow that even In the matter of 
recruitments to posts other than those 
reserved under Rule 3. a candidate with 
war service to his credit could avail of 
relaxation of age and educational qualifi- 
cations in accordance vdth the provisions 
contained In Rules 5 to 8. 

63. If this is the position with regard 
to the applicability of Rules 5 to 8. it can- 
not be different in applying Rule 6 which 
relate to fixation of seniority. The lan- 
guage of that rule is wide, and there Is 
nothing in it to limit its operation to per- 
sons recruit^ to war reserved posts. This 
rule opens with the words "every candi- 
•iV.y vriVb tjm swsvi.'e 'rYjo Ss 
to a Punjab Government Service shall be 
asrigned a place in the cadre of such ser- 
vice The plain meaning of tHs 

expression Is that the provision with re- 
gard to the fixation of seniority made In 
this rule can be availed of by every can- 
didate with war service who is appointed 
to any service under the Punjab Govern- 
ment. and this would clearly include 
even those appointments that had not 
been made against posts reserved for war 
service candidates under Rule 3. Had It 
been Intended that this provision with 
regard to the fixation of seniority con- 
tained in Rule 6 should apply only to the 
war service posts reserv^ under Rule 3, 
Rule 6 would have been differently word- 
ed. and it would have read something 
like this; — 

"Every candidate with war service, 
who is appointed to ’a post reserved under 
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Rule 3’ to a Punjab Government Service 
shall be assigned 

64. The words underlined (here in ' ’) 

above do not occur in R. 6. For accepting 
the contention raised on behalf of the res- 
pondents that this Rule 6 applies only to 
posts reserved under Riole 3, we will have 
to introduce these words in that rule, but 
this obviously is not permissible. The 
language of this rule is dear and un- 
ambiguous. and its effect and general ap- 
plicability cannot be whittled down sole- 
ly on the assumption which, in my opi- 
nion, is unwarranted that the object of 
promulgation of these War Service Rules 
was merely to reserve certain posts for 
war service candidates and not to grant 
them any other concession in the matter 
of recruitment to various posts in the 
civil administration of the Pimjab Gov- 
ernment. The Court is not at liberty to 
add to the language of a statute especi- 
ally when it is clear and unambiguous, 
and the provision with the interpretation 
of which it is concerned can he given 
effect to as it stands and Tsithout adding 
any word to it. It is also a well-esta- 
blished rrule of interpretation that the 
words of a statute when clear and un- 
ambiguous have to be given full effect to 
irrespective of its effect or hardship on 
others. In'fact, I am of the opinion that 
if the interpretation canvassed on behalf 
of the petitioner is adopted and it is held 
that Rule 6 is not confined to the war 
reserved posts but applies to all cases 
relating to the fixation of seniority of 
persons who had rendered war service 
vis-a-vis others, it does not lead to any 
undue hardship. On the contrary, the 
refusal to give benefit of these rules in 
the matter of fixation of seniority to per- 
sons with war service to their credit 
would inflict hardship on such ex-service 
personnel and not only defeat the pur- 
pose of the rules but also amoimt to 
breach of faith and assurances held out 
in these rules to the candidates who join- 
ed the army. In Civil Writ 1399 of 
1961, D/- 23-5-1963 (Punj) on which reli- 
ance has been placed on behalf of the 
resT>ondents, my learned brother Pandit 
J. with whom S. B. Capoor J. concurred, 
after examining the scope of the War 
Service Rules, in dealing with a similar 
contention observed: — 

"Learned counsel for the petitioner 
then submitted that assuming for the 
sake of argument that no posts had been 
reserved for war service candidates imder 
Rule 6 of the War Service Rules, the 
petitioner should have been _ assigned a 
place in the cadre after giving him the 
benefit of the war service rendered fay 
him. 

There is no merit in this contention,, 
because, firstly, this point was not^ taken 
by him in the writ petition and his case 
1970 P. & H./17 yi G— 41 


throughout had been that he had been 
selected against one of the vacancies in 
the cadre of the Punjab Forest Service 
Class I reserved for war service candi- 
dates. Secondly, Rule 6 applied to those 
posts which had been reserved for war 
service candidates under Rule 3 of the 
War Service Rules. If in a case the pro- 
visions of Rule 3 are not attracted, ffien 
no benefit can be derived from Rule 6 
alone. Rule 6 forms an integral part of 
the entire set of War Service Rules and 
cannot be singly taken out and made use 
of by the petitioner.” 

65. The latter observations with re- 
gard to the interpretation of Rule 6 are 
in the nature of obiter dictum as in the 
case_ with which the Division Bench was 
dealing the petitioner’s claim was that 
he had been appointed against a war re- 
served post and was thus entitled to the 
benefit of Rule 6. Apart from this, as I 
have observed earlier, it is true that R. 6 
forms an integral part of the entire set 
of War Service Rules, but speaking with 
respect, I find it difficult to subscribe to 
the proposition that its benefit cannot be 
claimed by a Government employee with 
war service to his credit who had not 
been appointed against a vacancy reserv- 
ed under Rule 3. If we accept the argu- 
ment that the benefit of Rules 5 to 8 
could be claimed only by persons ap- 
pointed in the vacancies reserved under 
Rule 3, it would seem to follow that as 
soon as those vacancies were filled up the 
entire set of rules had exhausted itself 
and ceased to be operative. We, however, 
find that except for Rule 3 which was 
deleted with effect from 1st January, 1946, 
all other rules continued in force tiR 1953 
when they were expressly repealed, ffhis 
appears to indicate that the intention was 
to extend the concession granted to the 
candidates with war service to their cre- 
dit not only in the matter of recruitment 
to the posts reserv'ed under Rule 3 but 
also to other vacancies occurring during 
the period for which the rules remained 
in force, thus giving sufficient time to the 
ex-service candidates to obtain employ- 
ment in other departments under the 
Punjab Government. The Rule 8 also 
seems to support this impression. In view 
of what has been said above I am of the 
opinion that the seniority of the petition- 
ers as originally fixed was in accordance 
with Rule 6 and the Government was not 
justified in re-fixing their seniority on 
the assumption that Rule 6 applied only 
to posts reserved under Rule 3. 

66. This brings me to the considera- 
fion of the other contentions raised on 
behalf of the respondents in opposing the 
grant of writ and quashing the order 
re-fixing the petitioners’ seniority. These 
contentions are: — 

(1) That no relief can be granted to the 
petitioners under Article 226 of the Con- 
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stitution as Buie 6 on the basis of whidi 
the petitioners claim seniority is me^y 
directory and not mandatory, vesting dis- 
cretion in the authorities concerned: 

(21 ttat the Rule 6 is violative of Arti- 
cle 14 of the Constitution and thus cannot 
be enforced by any relief jtranted on its 
basis; and 

(31 that the entire set of rules having 
been abrogated in 1953, no relief can be 
obtained on their basis nor any direction 
Issued to enforce them. 

67. So far as the first contention is 
concerned, reliance has been placed upon 
the Division Bench decision of this Court 
in Civil Writ No. 1478 of 1960, D/- 23-11- 
1962 (Punj). wherein Grover J. (as he 
then was) observed as under; — 

"There is another insuperable difficulty 
in the way of any relief being granted to 
the petitioner. Once Rule 6 of the War 
Service Rules is held to be applicable in 
the matter of fbdng seniority. It will not 
be open to this Court to issue any writ in 
the nature of mandamus or any other 
appropriate order or direction for treat- 
ing the impugned orders as ineffective for 
the simple reason that the aforesaid rule 
is more of a directory nature than manda- 
tory. The language employed leaves 
room lor exerdse of discretion by tiie 
Govemsient and In such circumstances 
it is well settled that the esriraordlnaiy 

E wers under Article 226 can neither be 
yoked or exercised.” 

68. Reference is also made to the un- 
reported decision of the Supreme Court 
of Pakistan in Manzur Ahmad v. Province 
of West Pal^tan. decided on 2-2-1961. 
wherein Cornelius C. J.. while dealing 
with the interpretation of these very rules 
observed:— 

'Tt remains to conrider what place be- 
longs to Manzur Ahmad in the cadre of 
the Punjab Forest Service Class I, within 
the contemplation of the Rules. As has 
beer, eaew. Rule 6, n vriit dcomvVion 
to the appointing authority in regard to 
the fixation of the seniority, and if the 
facts showed that the nlace given to hirn 
has been fixed with due consideration to 
the various factors enumerated in . B. 6, 
we imagine that the scope for Interfer- 
ence fay a Court would have been reduorf 
to notiling. But that is dearly not the 
case. What actually happened was tWk 
Some three years after the issue of the 
last instructions of 1946. on the 16th Feb- 
ruary. 1949, the Punjab Government 
issued a fresh instruction to the Depart- 
ments which purported to clarifv 'some 
confusion in the matter of concesrion ad- 
iiru'sible to ex-service men on their ap- 

i Dointment to posts’ In the 

‘ High Court, the learned Judges thought 
that by this 'darification’ a mistake had 
been corrected which they found to He in 
the instructions of the llth December, 
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1946, viz,, that the Government had lost 
aght of two facts— (1) that Rule 6 was 
no longer of statutory force and (2) that 
the application ol Rule 6 injured the 
rights of those non-war service officers 
who had been recruited after that data 
With respect to the views of the learned 
Judges, we cannot see that any such mis- 
takes appear from, the printed papers.'' 
In that case, their lordships Interpreted 
Rule 6 in the manner in which I have 
done, and despite the observation that 
Rule 6 was somewhat discretionary, they 
granted writ of mandamus directing the 
Government of West Pakistan to give 
due seniority to the petitioner Manzur 
Ahmad In the cadre of the Prorindal 
Forest Service Clas.^ I taking Into accoxint 
the war service rendered by him, 

69. It is true that where an order Is 
made by an authority in exercise of the 
discretionary powers, this Court will not 
interfere with the discretion exercised 
Ae authoriw concerned nor can a writ 
lie to compel an authority to exercise Iti 
discretion in a particular way, but the 
Court is certainly competent to go Into 
the Question to ascertain whether the dis- 
cretion has been exercised by competent 
authority and within the ambit of .bo** 
powers conferred cn it. Where It Is fouM 
that the order is made in excess ol ue 
discretion vesting in the authority, or by 
Ignoring the principles on whltm the 
authority is required to exercise such dis- 
cretion, or in 'riolation of the limltaUoM 
Imposed upon it, the Court will not hes> 
tate to interfere with such an order evra 
though it purports to have been made In 
exercise of discretionary powers. In this 
view of the matter, the eortent of the 
cretlon vesting In that authority in fixing 
seniority of War Service candidates und^ 
Rule 6 of the War Service Rules may now 
be examined. This rule reads thus: — 
"Every candidate with war service who 
is appointed to a Punjab Government 
Service, shall be assigned a place in the 
cadre of such services, which shall be fix- 
ed with due regard to his age and the 
period allowed to be deducted under R. ^ 
and shall, as nearly as may be, correspond 
with the place which he Would have had 
If the war had not intervened and he had 
qualified in the normal way. The senior- 
ity inter se of all candidates so appointed 
to 3 cadre shall be determined by their 
ages irrespective of the dass of war ser- 
vice rendered fay each of them." 

-70. The argument that in fixing se- 
niority under this rule the authority con- 
cerned ^s a certain discretion in the 
matter is based on the words "shall, as 
nearly as may be. correspond with the 
place which he would have had If the war 
had not intervened and he had qualified 
in the normal way " Before these words, 
however, basis is laid down for fixing 
«enioritv and the factors which have to 
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be taken into consideration in ibdng se- 
nioritr are ase and the period which is 
allowed to be deducted xmder the previ- 
ous Kule 5. This Kule 5 provides that in 
the case of a candidate who has rendered 
war service, the period for which he has 
served in the war shall be excluded in 
computing his age, and if he was invalid- 
ed from war service, he shall further be 
entitled to deduct from his age the period 
from the time when he was invalided 
upto the date of his application for ap- 
pointment or imtil the end of the War 
whichever is earlier. In other words, in 
fixing seniority of officers in a particular 
cadre, under this rule, those who have 
war service to their credit are to be given 
benefit as to age and the period spent by 
them in war service. 

The object of allowing this benefit of 
war service to the war sendee candidates 
as stated in this rule is to ensure that a 
person who volimteered for service dur- 
ing the war should not sufier or be at a 
disadvantage and he should at least get 
a place in the service which he would 
have occupied if he had not joined the 
army but had entered the particular civil 
service on the date he joined the army. 
There may be cases in which even after 
allowing this benefit of age and war ser- 
vice a war service candidate may not get 
the place wliich.he would have occupied 
if he: had npt joined the army and . served 
in .the war. It is to remedy such a situa- 
tion that the words ”as nearly as may be, 
correspond with the place which he would 
have had if the war had not intervened 
and he had qualified in the normal way,” 
were incorporated in this Rule 6. It is 
only for the purpose of giving a place in 
the civil service to a war service candi- 
date, which would correspond to_ the 
place that he would have occupied if the 
war had not intervened, that some dis- 
cretion had been given to the authority. 
Except for this discretion for the limited 
purpose of ensuring that a war service 
candidate gets the place which he would 
have occupied if the war had not Inter- 
vened. there is no discretion vesting in 
the authority .in the matter of fixation of 
seniority of a war service candidate under 
Rule 6 as would be apparent from the 
use of the word "shall” at various places 
in the rule. 

71. It thus follows that if in &dng the 
seniority of a war service candidate his 
age and the period allowed to be deducted 
rmder Rule 5 are not taken into account 
and he is not given benefit of the same, 
the feation of seniority vidll riot be in 
accordance with such nile, and it cannot 
be defended on the plea that in fixing 
seniority ignoring these factors the autho- 
rity had exercised the discretion vesting 
in it Similarly, if seniority is fixed on 
wrong interpretation of Rule 6, there can 


be no room for argument that since the 
authority had discretion in the matter, 
there should be no interference with the 
order fixing seniority. In the case with 
which we are dealing, it has never been 
pleaded on behalf of the respondents that 
in fixing the seniority of the petitioners 
vis-a-vis the other persons in the same 
cadre, the authorities had exercised the 
discretion vesting in them imder Rule 6, 
nor has it been even asserted that this 
discretion had been exercised so as to 
ensure that a war service candidate gets 
the place as nearly as may be correspond- 
ing to that which he would have got if 
the war had not intervened and he had 
qualified in the normal way. Accordingly, 
I find that this Court is not debarred from 
going into the validity of the order fixing 
the petitioner’s seniority and affording 
him the necessary relief once it is 
fotmd that the benefit of war service had 
been wrongly denied to him in fixing 
seniority under Rule 6. 

72. This brings me to the consideration 
of the plea raised on behalf of some of 
the respondents that the Rule is violative 
of Article 14 of the Constitution and thus 
cannot be enforced as it leads to discri- 
mination. These rules were framed in 
1943 long before the Independence of 
the country. It is true that if these rules 
are inconsistent with any provision of the 
Cohstitutidh, thdy cannot’ be enforced. 
The Constitution was promulgated in 
1951 and it was before that that all the 
three petitioners were appointed after 
having served in the Second 'World War. 
It is not disputed that on their entering 
the service under the State they were en- 
titled to the benefit of War Service Rules 
and their seniority had to be fixed in ac- 
cordance with Rule 6. Thus, the benefit 
of war service had accrued to them be- 
fore the promulgation of the Constitution, 
^d in fact the same was granted to them 
in fixing their seniority. The petitioners 
enjoyed that benefit till the year 1964 
when their seniority v/as refixed to their 
^sadvantage by the impugned order. It 
is thus evident that before us the peti- 
tioners’ grievance in short is that the 
benefits of War Service Rules to which 
they were admittedly entitled on the day 
they joined the cadre, and that was be- 
fore the promulgation of the Constitution, 
could not be taken away from them near- 
ly 13 years after the promulgation of the 
Constitution, 

By these writ petitions, the petitioners 
do not want conferment of any benefit 
under the War Service Exiles but merely 
relief against deprivation of the benefits 
which they were already enjoying. Reli- 
ance on the War Service Rules has been 
placed by the petitioners to show that 
tiieir seniority was rightly fixed in the 
first instance and they could not be de- 
prived of the same by a subsequent order 
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of the Government It is thxis not a 
for the grant of any benefit to the peti- 
tioners under the War Service Rules but 
of PTOtectiaa the petitioners against the 
deprivation of the benefits that they were 
enjoying and to -which they were entitled 
before the Constitution came Into force. 
It is true that Article 16 of the Constitu- 
tion invalidates all laws and rules and 
regulations which were in force at the 
time the Constitution was promulgated 
to the extent that they were Inconsistent 
with the provisions of the Constitution, 
yet there is nothing in the Constitution It- 
self which empowers the authorities to 
take away the benefits that had already 
accrued and had been enjoyed imder the 
then esdsting rules. As has been observ- 
ed earlier, in the case before us the 
grievance of the petiticners is that the 
benefit which they were enjoying under 
the "War Sexrice Rules and that had ac- 
crued to them before the Constitution 
came into force had been taken away by 
the authorities on a wrong interpretation 
of the rules and that too long after those 
rules had been, abrogated in the year 
1953. It thus cannot be said that what 
the petitioners want Is the grant of any 
benefit under the War Service Rules. On 
the other hand, they merely want to re- 
tain the benefits that had already accru^ 
to them before the Constitution came Into 
force. 

73. Apart from tMs, I do not find It 
possible to agree with the contention that 
the War Service Rules are hit by Arti- 
cle 14 or are inconsistent rrith any provi- 
sion of the Constitution. The rule was 
not intended to discriminate one em- 
ployee in a service against another but to 
make reservation and confer certain ad- 
vantages on a particular group In a ser- 
vice. The group to which certain bene- 
fits have been granted is specified and 
is confined to persons who had served in 
the Armed Forces during the last war. 
Tifis dasrification Is bas^ on reasonable 
criteria and the rules thus cannot be 
struck down as disciiirdnatory. 

74, The last objection raised on behalf 
of the respondents Is that the entire set 
of the War Service Rules having been 
abrogated as far back as the year 1953, 
no relief can be obtained on their batis 
nor any direction issued to enforce them. 
As has been observed earlier, the peti- 
tioners’ grievance before us Js that the 
benefit that had been validly granted to 
them under the War Service Rules, which 
were adnuttedly In force when they join- 
ed the service and which governed tiiem, 
had been withdrawn in the year 
Illegally and on a wrong Interpretation of 
Rule 6 of the War Service Rides. The 
petitioners do not want the enforcement 
of those rules. On the contrary, the tes- 
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conduct in reviang the seniority of the 
petitioners to their detriment on a new 
Interpretation of R. 6 contending that toe 
origmal interpretation on the basis of which 
the petitioners were granted seniority was 
wrong. It is thus obvious that It Is the 
respondents who wish to deprive the 
petitioners of the benefit that they were 
enjoying and the respondent-authorities 
have purported to act on the rules that 
had already been abrogated. I thus find 
that there is no impediment In the way 
of -the petitioners being granted relief 
tinder Article 226 of the Constitution 
once it is found that their seniority ^as 
originally fixed under the War Service 
Rules was correct and the authorities had 
no power to revise that order on a wrong 
Interpretation of the relevant rul^, and 
that too after the rules bad been abro- 
gated. 

75. In view of the foterprefaffon ffiaf 
1 have placed on Rule 6 and my opinion 
that its benefit is not confined to persons 
who have been appointed against war 
reserved posts but can be claimed by all 
entrants to Government service who haw 
^deied war service irrespective of the 
fact whether they hold a post which was 
reserved lor war service candidates under 
Rule 3 or some other Post, both theM 
petitions have to be allowed. L accord- 
ingiv. accept them and award the peti- 
tioners a writ of mandamus directing the 
SUte Government of Punjab to restore 
the petitioners to the same position in 
we cadre which they were holding be- 
we the impugned order was passed and 
give them the benefit of their war service 
^erred to in Rule 6. In view of the 
fact that It Is the wrong order of the 
Government that has compelled the petl-' 
tioners to approach this Court, I would 
lUrther direct that the petitioners shall 
have their costs to these petitions from 
the State of Punjab. 

H. R. SOBHI, J,; — I have had the pri- 
vilege of going through the judgments of 
my brethren P. C. Pandit and Gurdev 
Singh. JJ. I am In agreement with the 
masoning and conclusicns of my brother 
Paa^t J. 

ORDER OF THE FELL BENCH. 
_P. C. PANDIT, GURDEV SINGH AND 
H. R. SODHL JJ.:— in view of the majo- 
xity decision, these writ petitions are dis- 
missed, but with no order as to costs. 

Petitions dismissed. 
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(V 57 C 35) 

(FULL BENCH) 

MEHAR SINGH, C.J„ HARBANS 

SINGH, D, K. MAHAJAN, GURDEVj 
. SINGH AND BALRAJ TULI, JJ. 

Hardial Singh and others, Petitioners 
V, Director of Consolidation of Holdings, 
Punjab, Jullundin: and others. Respon- 
dents. 

Civil Writ Nos. '1594 of 1966 and 378 
of 1969, D/- 1-12-1969, decided by FuH 
Bench on Orders of Ref. made by Prem- 
chand Jain, J., D/- 7-10-1969, 

Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act (50 of 1948), S. 42 — Addi- 
tional Director can amend and vary 
scheme in case of single right-holder — - 
Procedure to he followed indicated. Civil 
Writ No. 1928 of 1963, D/- 11-3-1964 

(Punj), Civil Writ No. 1728 of 1963, 
D/- 7-1-1965 (Punj), 1965 Cur LJ 807 
(FB) (Punj); Civil Writ No. 1057 of 1963, 
D/- 12-11-1965 (Punj); CivB Writ No. 
1551 of 1964, D/- 12-5-1966 (Punj); Civil 
Writ No. 659 of 1965, D/- 25-5-1966 (Punj) 
and Obiter in AIR 1968 Punj 10 (FB), 
Overruled. 

A scheme of consolidation can be 
amended under Section 42 of the Act in 
an individual case and the amendment 
need not necessarily be actual re-writing 
of a particular provision of the scheme. 

It is proper and adequate compliance 
with the proviso to Section 42 of the Act 
if a change or amendment or variation in 
a scheme of consolidajioa is made after 
the authority making the same has before 
its mind the particular provision of the 
scheme to be thus affected and the argu- 
ments of the parties in respect to the 
effect of the change. Once the matter is 
present to the mind of the authority exer- 
cising power tmder Section 42 of the Ac^ 
and after considering the relevant provi- 
sion of the scheme it gives a_ decision or 
makes an order, that is sufSdent compli- 
ance with the proviso to Section 42 of the 
Act and no more is required. AIR 1961 
Punj 208 (FB), AIR 1967 SC 1568, 

FoU.; Civil Writ No. 1928 of 1963, D/- 11- 
3-1964 (Punj) & Civil Writ No. 
1728 of 1963, D/- 7-1-1965 (Punj) 

& 1965 Cur L J 807 (Punj) & Civil Writ 
No. 1057 of 1963, D/- 12-11-1965 (Punj) 
& ILR (1967) 1 Punj 555 & Civil Writ 
No. 659 of 1965, D/- 25-5-1966 (Punj) and 
Obiter in AIR 1968 Punj 10 (FB), Over- 
ruled. (Para 12) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Punj 10 (V 55)=' 

69 Pun LR 835 (FB), Mange V. 

Addl. Director Consolidation of 

Holdings 4, 10 

CN/CN/B79/70/RGD/A 


(1968) 70 Pun LR 249, Bachint Singh 
V. Addl. Director, Consolidation of 
Holdings, Punjab 

(1967) AIR 1967 SC 1568 (V 54)= 

69 Pun LR 824, Johrimal v. Direc- 
tor of Consolidation of Holdings, 
Punjab 4, 5, 7, 

8, 9, 10 

(1966) Civil Writ No. 1551 of 1964, 

D/- 12-5-1966 =ILR (1967) 1 Punj 
555, Ratti Ram v. State of Punjab 4 

(1966) Civil Writ No. 659 of 1965, 

D/- 25-5-1966 (Punj), Ram Singh 
V. Punjab Govt. 4 

(1965) 1965 Cur LJ 807=68 Pun LR 
124 (FB), Hans Raj v. Shri Jaspal 
Singh 4 

(1965) avil Writ No. 1728 of 1963, 

D/- 7-1-1965 (Punj), Kamail Singh 
V. Add! Director of Consolidation 
of Holdings, Patiala 4 

(1965) Civil Writ No. 1057 of 1963, 

D/- 12-11-1965 (Punj), Jai Kishan 
Singh V. State of Punjab 4 

(1964) Civn Writ No. 1928 of 1963, 

D/- 11-3-1964 (Punj), Rursingh 
V. Director of Consolidation of 
Holdings, Punjab 4 

(1961) AIR 1961 Punj 208 (V 48)=’ 

63 Pun LR 93 (FB), Director, Con- 
solidation of Holdings, JuUundur 
V. Johrimal 6 

(1958) AIR 1958 Punj 305 (V 45)=' 

Civil Writ No. 51 of 1957, D/- 6- 
■12-1957, Fauja Singh Ram Singh ' • 
V, Director of Consolidation of 
Holdings, JuUundur 5 

B. S. Chawla. for Petitioners; Mela 
Ram Sharma. Deputy Advocate General 
(Pb.) with Rattan Singh, H. S. Toor, for 
Respondent No. 4. 

MEHAR SINGH, C. J.:— The facts of 
these two references, one in Civil Writ 
No. 1594 of 1966, Hardial Singh, Gurdial 
Singh, Gurcharan Singh and Harcharan 
Singh, petitioners v. The Director of Con- 
solidation of Holdings, Additional Direc- 
tor of Consolidation of Holdings, Settle- 
ment Officer, and Nanak Singh, respon- 
dents 1 to 4, and the other in Civil Writ 
No. 378 of 1969, Mohinder Singh and Gur- 
dial Singh, petitioners v. State of Hary- 
ana, the Assistant Consolidation Officer, 
Sadhu Singh and Gurcharan Singh, res- 
pondents 1 to 4, are as below. 

2, In the first case consolidation of 
holdings began in viUage Khandoor in the 
year 1964. In the scheme of consolida- 
tion a path was provided from viUage 
Khandoor to the , land of Santa Singh, 
father of the petitioners, in the area of 
the adjoining village Chokhar along the 
land aUotted in repartition to respondent 
4. In an application imder Section 42 
of the East Punjab Holdings (Consolida- 
tion and Prevention of Fragmentation) 
Act, 1948 (East Punjab Act 50 of 1948), 
respondent 4 sought relief that the path 
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provided to the land of Santa Singh be 
ddeted because another path is available 
from village Khandoor to village Cho- 
khar. Respondent 2, Additional Direc- 
tor of Consolidation of Holdings, accept- 
ing the application of respondent 4. set 
aside the order of respondent 3. Settie- 
ment OfEcer, of November 18, 1964, 

whereby the path in question had been 
provided in the scheme, and made con- 
sequential chaT'ges by ids order, copy 
annexure 'C' to the petition, of February 
10. 1966. 

In their petition the sons of Santa Singh 
have prayed that that order of respon- 
dent 2 be quashed. In paragraphs 9 and 
10 of the petition the petitioners have 
taken the position that respondent 2 dis- 
allowed the path in state of it having 
been provided in the scheme, and that 
he had no power to vary such a proviaon 
of the scheme for the sake of one right- 
holder (’respondent 4). There are of course 
other grounds of attack so far as the 
order of respondent 2 is concerned, but 
those are not material for the present 
purpose. 

In the second case In the draft sdieme 
of consolidation of holdings in village 
Patti Khurampuf Mairi a part of survey 
No. 623. under garden, was reserved *n 
the scheme for the petitioners as garden 
area. On an application by the petition- 
ers the Settlement Officer on July 2, 
1966, cancelled that reservation from the 
scheme because the petitioners request^ 
for that, giving up his claim for the fruit 
teees. 'While making that order the 
Settlement Officer reduced the valuation 
of survey No, 623 from rixteen annas to 
fourteen annas. In repartition, this sur- 
vey No. 623 came to the lot of one Inder 
Ram, on whose objections under S. 21(2) 
of the Act the Consolidation Officer 
changed his lot with respondents 3 and 
4. who then filed an appeal against that 
order under Section 21(3) of the Act be- 
fore the Settlement Officer, In which 
appeal, among others, the petitioners were 
made respondents. The copy of the order 
of the Settlement Officer is annexure *A' 
to this petition, and ther^n one of the 
objections of respondents 3 and 4 was 
that contrary to the proviaons in the 
sdieme for making adjustments accord- 
ing to 3 right-holder’s major portion, 
they had been given as overflow the In- 
ferior quality land of the petitioners, 
obviously referring to the land of survey 
No. 623. The Settlement Officer cays In 
his order that he found that this land of 
the petitioners was of inferior qualify 
and in spite of that It was v^ued at 
fourteen aimas and that r^ondents 3 
and 4. to whom it came to be allotted, had 
been hard-hit. He, therefore, gave back 
the area of this survey numlw to the 
petitioners. 
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On a second appeal by the petitionera 
from appellate order of the Settle- 
ment Officer, the Assistant Director of 
Consolidation of Holdings on February 
21. 1968, set aside that order. Against the 
order of the Assistant Director of Conso- 
lidation of Holdings, respondents 3 and 
4 made an application under Section 42 
of the Act, which was disposed of by res- 
pondent 1 on November 28, 1968, It 
appears from the order of respondent 1, 
copy annexure 'C’, that In another case 
the matter had al^ been referred to him 
by the Assistant Director of Consolida- 
tion of Hol ding s under Section 42 of the 
Act. Respondent 1 accepted an argu- 
ment on the side of respondents 3 and 4 
that inferior quality land of the petition- 
ers of starvey No. 623 bad been given to 
those respondents. He, therefore, allow- 
ed the application and made changes giv- 
ing back the inferior quaUty land of 
survey No. 623 to the petitioners. In 
paragraph lOfvii) of their petition the 
petitioners have stated that they were 
mven their major portion according to 
the scheme and that major portion co^d 
not include survey No. 623. So the order 
of respondent 1 giving bade to them their 
survey No. 623 is against the scheme as 
thereby the land allotted to them has 
come in two blocks and they have beM 
fitted at a place where according to the 
scheme they could -not be fitted. There 
are again in this petition also other 
grounds of attack against the order of ws- 
Pondent 1. but those are not material 
here. 

3. On the facts as given above In these 
two potions, among other questions, tvm 
questions as given below came for cona- 
decation before P. C. Jain, J., and the 
learned Judge has by his orders of refer- 
ence made on October 7, 1969, referred 
the same to a larger Bench — ■ 

(1) Can a scheme be amended In an 
Individual case by the Additional Direc- 
tor. Consolidation of Holdings, under 
Section 42 of the Act? 

(2) If answer to the first question Is In 
the affinnative, what is the nature and 
extent of opportunity of hearing that 
must be given to a party affected tsy such 
an order in view of the proviso to Sec- 
tion 42 of the Act? 

These are the two questions that are for 
cousideratiTO of this Bench. 

4. The answers to the two questions 
are m substance available from the ded- 
rioa of their Lordships of the Supreme 
Court in Jobri Mai v. The Director of 
Consolidation of Holdings. Pimjab, 69 
Pun LR 824= (AIR 1967 SC 1568). but, 
as in Rut Singh v. The Director of Con- 
solidation of Holdings. Punjab, Civil Writ 
Nq. 1928 of 1963. D/- 11-3-1964 (Punjl. 
S.. B. Capoor J., Karnail Singh v. AddL 
Director of ConsolidatioQ of Holdinj^ 
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Patiala, Civil Writ No. 1728 of 1963, D/- 
7-1-1965 (Puni), Grover J., Hans Raj v. 
Shri Jaspal Singh. 1965 Cur L J 807 (FB) 
(Punj), decided on September 7, 1965, 
Pandit J., Jai Kishan Singh v. The State 
of Punjab, Civil Writ No. 1057 of 1963, 
D/- 12-11-1965 (Punj), Grover J., Ratti 
Ram V. State of Punjab, Civil Writ No. 
1551 of 1964, D/- 12-5-1966 (reported in 
ILR (1967) 1 Punj 555), Shamsher Baha- 
dur J., and Ram Singh v. Punjab Govern- 
ment, Civil Writ No. 659 of 1965, D/- 25- 
5-1966 (Pimj), J. N. Kaushal J., indicated 
tendency towards opinion whici does not 
appear to be quite in accord with the 
decision in Johii Mai’s case, 69 Pun L R 
824= (AIR 1967 SC 1568) on the first 
question, and in Mange v. Additional 
Director, Consolidation of Holdings, 69 
Pun LR 835 = (AIR 1968 Punj 10) (FB), 
decided on August 8, 1967, of the learned 
Judges constituting the Full Bench, Gro- 
ver and Narula JJ., have made observa- 
tions, though obiter, not quite in accord 
with what appears apparent from the 
facts and circmnstances of Johri Mai's 
case. 69 Pun LR 824= (AIR 1967 SC 1568) 
on the second question, so it has become 
necessary to go in quite a detail of the 
facts and circumstances of Johri Mai’s 
case, 69 Pun LR 824= (AIR 1967 SC 1568) 
and the decision rendered therein. 

S.' • The • scheme . - of. consolidation- - of 
holdings in Johri Mai’s case, 69 Pim LB 
824= (AIR 1967 SC 1568) in clause (-di) 
provided — 

"The existing houses and permanent 
enclosures shall be kept in the ownership 
and possession of those proprietors who 
were ovmers in possession prior to the 
consolidation and in addition if these 
persons so desire, they shaU be entitled 
to be given additional area up. to one 
Bigha of extension of -the Abadi. In the 
case of' such persons or right-holders who 
have constructed houses or enclosures 
etc., within the Shamilat area they would 
keep them in their possession but adjust- 
ment would be made out of their Khewat 
land 

Johri Mai had his enclosure In Survey 
No. 3942. When the rnatter was brought 
up before the Director of Consohdatioh of 
Holdings, he made this order with regard 
to Johri Mai’s enclosure in Survey No. 
3942— 

"So far as Khasra No. 3942 is concern- 
ed I quite agree -with the Settlement 
Officer that there is no reason why it 
should have remained reserved for Shri 
Johri speciaUv. It is ordered under Sec- 
tion 42 of the Act that Khasra No. 3942 
shall not remain reserved for Shri Johri 
but shall be reserved for area for exten- 
tion of Abadi for non-proprietors. Johri’s 
claim for any area -within the Phimi shall 
be considered independently. The con- 


solidation records be changed to that ex- 
tent" 

^e order of the Director of Consolida- 
■tion of Holdings, a copy of which was 
amexure ’A’ to Johri Mai’s CivR Writ 
No. 728 of 1957, referred to the reserva- 
■non made in the scheme, -without how- 
ever, making any reference to dause (-vii) 
^ it The argiunents were heard by the 
Director with regard to the change of 
such reservation and he made the order 
-with regard to Johri Mai’s enclosure 
exactly as reproduced above and no more, 
l^e Director (a) did not inform the par- 
ties, induding Johri Mai, -that he pro- 
posed to amend the scheme, and (b) that 
he proposed to amend the scheme to the 
extent of taking away Johri Mai’s enclo- 
sure alone from the scope of dause (vii) 
of the scheme. It is, however, quite and 
dearly apparent from the order of the 
Director in that case that the matter 
whether Johri Mai should be -permitted 
to retain the endosure in the terms of 
the scheme or not was considered by him 
and parties were heard with regard to 
the same, -without his saying -that he was 
going to so amend the scheme as to 
deprive Johri Mai of his endosure. It 
was Johri Mai who caine to this Gourt 
from the Director’s order, tmder Arti- 
des 226 and 227 of the Constitution, and 
his petition .was disposed of by Grover J. 
bn May 21,ri958,' when the learned Judge 
proceeded to quash -the order of tbe 
Director observing— 

"This petition must be allowed on the 
ground that the Director had no autho- 
rity to make an order which is contrary 
to the scheme -without amending the 
scheme. The scheme could have been 
ordered to be amended under Section 36 
of the East Punjab Holdings (Consolida- 
tion and Prevention of Fragmentation) 
Act, 1948. No such order was ever made. 
As stated before, no objections were ever 
filed or have been sho-wn to have been 
filed to the scheme as confirmed, and the 
order of -the Director was passed on the 
report of -the Settlement Officer made at 
the instance of Molar. It has already 
been observed by me in Ci-vil Writ No. 51 
of 1957, D/- 6-12-1957, Fauja Singh Ram 
Singh V. Director of Consolidation of 
Holdings, Jullundur, AIR 1958 Punj 305, 
-that it is not open to the Director imder 
Section 42 6f the Act to make such orders 
which are contrary to the scheme as con- 
firmed unless the scheme is first ordered 
to be. amended in accordance -with the 
procedure laid do-wn in -the Act. I con- 
sider. therefore, that the Director has 
exceeded his powers which he has under 
the statute.^ and his order must be 
quashed.’’ 

6. There was an appeal imder clause 
10 of the Letters Patent from the judg- 
ment and order of Grover J., by the 
Director of Consolidation of Holdings, 
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Jvsllundur, which came to be heard by a 
Full Bench consisting of Dulat. Tek Chand 
and Pandit JJ. The judgment of hie 
Full Bench is report^ as The Director, 
Consolidation of Holdings, Jullundur v. 
Johri Mah 63 Pun LR 93=(AIB 1961 Punl 
208 FB). The counsel for Johri Mai urg- 
ed two arguments (a) that the scheme 
of consolidation could not be varied, 
altered or revoked under Section hat 
that could only be done under Section 36 
of the Act, -which did not banp^ and 
(b) that the scheme of consolidation was 
not in fact varied, as the adteme itself, 
particularly clause (vii), remained^ intact 
but the order vras made prejudidal to 
the interests of Johri Mai contrary to 
toe scheme and it could not be said that 
toe Director had the jurisdiction to make 
variation of the scheme in the case of an 
individu^ 


Tek Chand J. accepted toe arguments, 
and after reprodudng the operative part 
of the l^eetoPs order with regard to the 
enclosure of Johri Mai. toe learned Judge 
proceeded to observe— 


’•Be (Diiector) is certainly pot esmress- 
ly referring to the scheme. If it was bis 
Intention to vary the scheme, he should 
have at least Indicated In what manner 
the scheme was to be v^ed. A scheme 
as confirmed is a formal and a written 
document containing ajl the major details 
of cottsolidatioa. t^enever a scheme Is 
varied In a -particular manner, tog spedfie 
amendments to it have to be Incorporated 
in it This scheme may be likened to an 
Act oi toe Lejdslature or to the statutory 

rules which are published 

It is couched in piedse language and 
after due confirmation it is adopted as 
such. The language of the scheme, so 
long as it stands in its existing form, can- 
not be paraphrased, explained or other- 
wise altered, while still retaining Its 
identity intact The scheme In this case, 
as in all sudi cases, is a written document 
So long as the scheme is left unaltered 
and untouched by the respondent (Direc- 
tor). such order, as he has passed In tWs 
case in respect of the petitioner (Johri 
Mai) ra Khasra No. 3942, caimot be treat- 
ed as a variation of the 'scheme prepared 

or confirmed’ 

It will lead to inescapable confxirion. if 
a scheme is deemed to have been notional- 
ly or inferentially varied, without bring- 
ing about a corresponding -variation in 
the language, to indicate such an inten- 
tion. The word ‘scheme’ is not merriy 
an idea, a proposal, or an intention un- 
clothed in -words. A statutory scheme 
must wear the garb of language. A 
scheme which is in the mind, not com- 
mltted to toe paper, is non-existent 


The word ‘s^eme’ -whenever used to the 
Consolidation Act and partlculatly in 


Section 42, is a technical term which has 
a definite meaning assigned to it by toe 
legislative draftsmen. The expression 
‘adieme of consolidation’ must perforce 
be read in the sense of a written and 
puhlitoed document which has been duly 
confirmed by the Settlement Commis- 

doner (Consolidation) 

To my mind Section 42. as amended, con- 
templates variation of the actual Bcheraa 
as published and confirmed. If the Direc- 
tor of Holding passes an order purport- 
ing to Interfere with the rights of an 
todi-vidnal, -which Is to contravention ol 
the scheme, but leaves the scheme intact, 
that order cannot be supported under 
Section 42 as amended. So long as he 
does not order variation in the scheme 
ItscU, no order affecting an individual, 
can be deemed to be tantam ount to varia- 
tion of the scheme 

Section 42 of the Act does not empower 
the Director to interfere vdth the rights 
of an individual without -varying the 
Edieme, But what he has done to this 
case is that he has left the scheme unim- 
paired themgh he had the power to alter 
it: end on the other hand he has inter- 
fered with the tights of an individual 
which section 42 does not perxidt him 
to touch." 

The learned Judge, therefore, was of 
the opinion (1) that without vax^g the 
sebasne itself expressly, the Dlrect<» 
could not make an order having the effect 
of varying it in the case of an individual, 
(li) that thus toe Director had not to fact 
varied the scheme in that case, and (Ui) 
that if it was toe intention of the Direc- 
tor to vary toe scheme, he should have 
at least indicated in what xnanner the 
sdieme was to be -varied, wldch was not 
done. 

Dulat J., on the contrary, rejected the 
argiunents on the side ol Johri Mai and 
observed, alter reproducing Section 36 of 
toe Act, that— 

”lt is apparent that this section autoo- 
ifees toe authority confirming a scheme 
to alter or revoke it, and, to that case, of 
course, the new scheme has to be publish- 
ed and confirmed once again to accord- 
ance with the ordinary procedure. This 
provision, however, does not touch toe 
power of the State Gfovemment conferred 
on it by Section 42 of toe Act, for It is 
only when the authority confirming a 
acheme decides to vary or revoke It that 
recourse has to be had to Section 36, 
while the power of the State Government 
under Section 42 is wholly independent 
of the power of the authority confirming 
the scheme, and the only limitation pres- 
cribed in Section 42. as contained in the 
proviso, is that before the State Govern- 
ment makes any order the parties Inte- 
rested in the matter are given notice to 
BDpear and opportimity to be heard. 
There is, therefore, no force la toe con- 
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feniion that a scheme of consolidation, 
cannot be varied even by the State Gov- 
ernment except in accordance vnth Sec- 
tion 36 of the_Act, and the recent amend- 
ment of Section 42 leaves no room for 
doubt about that matter. I am, in the 
circumstances, imable to. accept Mr. 
Sachar’s main argument that, if the 
scheme of consolidation was to be disturb- 
ed even by the State Government, it was 
necessary to proceed under Section 36 of 
the Act. The reason for these two difie- 
rent provisions in Sections 36 and 42 of 
the Act is also dear, for if a scheme is 
varied or revoked by the authority con- 
firming it, tiien the new scheme has to 
be published so that interested parties 
may object and their objection dedded by 
competent authorities set up under the 
Act, those decisions being finally appeal- 
able to the State Government, but, when 
a scheme is to be varied by the State 
Government itself, there is not much 
point in publishing the varied scheme, for 
the State Government is required to hear 
the interested parties before the varia- 
tion is made. Mr. Sachar’s next conten- 
tion is that in the present case the scheme 
of consolidation has not in fact been 
varied, for the scheme in general stands 
intact, and the Director of Consolidation 
or the State Government has merely 
made an order touching a particular indi- 
■ vidual. in respect of a particular piece of 
land, and this cannot he called an order 
varying the scheme, I am unable to see 
much point in this contention. There is 
no doubt that a scheme of consolidation 
was prepared and confirmed, and equally 
no doubt that the Director of Consolida- 
tion considered that scheme and concern- 
ing a part of that scheme he made an 
oirier, and ftat order is that m spite of 
the scheme the particular gher in Khasra 
No. 3942 will not be retained by Johri 
Mai, but will be reserved for the exten- 
sion of the Abadi. It is, to my mind, 
impossible to accept the suggestion that 
the scheme of consolidation has not been 
varied although, of course, the variation 
only is in respect of a small part of the 
scheme. Nor can it be serioi^ly mged 
that the order of the Director is not _ in 
reference to the scheme of consolidation, 
and Section 42 of the Act clearly em- 
powers the State Government to make 
any order in reference to a confirmed 
scheme." 

Pandit J. agreed with Dulat J. So by 
a majority the learned Judges held (a) 
that under Section 42 of the Act a scheme 
of consolidation can be varied in the case 
of a particular individual, (b)_ that such 
a variation need not necessarily be an 
express variation of the scheme Itself so 
long as the substance of the order amounts 
to variation of the sdieme even though 
of a small part of it, {c\ that a scheme 
can be varied under Section 42 without 


ha-mg recourse to Section 36 of the Act, 
^ particular case — 

John Mai’s case — the Director of Con- 
solidation of Holdings considered the 
smeme and concerning a part of it made 
the order adversely affecting Johri Mai, 
and that the order of the Director of 
Consolidation of Holdings had reference 
to the scheme of consolidation in that 
case. 

Tek Chand J., on the contrary, held 
U) that a scheme of consolidation could 
not be varied by an order favouring a 
particular individual imless that was ex- 
pressly so done in the scheme itself, (ii) 
that in that case the order of the Director 
of Consolidation of Holdings could not 
be taken to be_ variation of the scheme 
in any sense, (iii) that the scheme could 
not be varied under Section 42 and that 
it can only be varied, altered or amended 
in the terms of Section 36 of the Act, and 
(iv) that the Director of Consolidation of 
Holdings not having expressly referred 
to the scheme in his impugned order, had 
not indicated the manner in which he 
was intending to vary the scheme. So 
the judgment and order of Grover J. was 
reversed and the petition of Johri Mai 
was dismissed. The majority of the 
learned Judges in the Full Bench thus 
upheld (a) the variation of the scheme of 
consolidation by the order of the Direc- 
tor without his actually interfering with 
the text of the scheme, without his saying 
in so many words that he was going to 
amend the scheme and without his saying 
the extent to which he intended to amend 
the scheme, and (b) that the variation 
could be made by an order under Sec- 
tion 42 of the Act in an individual case. 

7. 'There was an appeal from the 
judgment and order of the Full Bench to 
the Supreme Court and the case is 69 
Pun LR 824= (AIR 1967 SC 1568). Their 
Lordships reproduced clause (vii) of the 
scheme and the substance of the order of 
the Director of Consolidation of Holdings 
under Section 42 of the Act in regard to 
Johri Mai’s Survey No. 3942, and then 
■rejected the argument urged on the side 
of Johri Mai that 'the scheme of consoli- 
dation cotdd not be varied by the State 
Government under Section 42 except in 
accordance ■with Section 36 of the Act. 
Their Lordships observed — 

"What the amending Act (The East 
Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) (Second 
Amendment and Validation) Act, 1960 
(Punjab Act 27 of 1960) Section 42) has 
done is to substitute for the words ’any 
order passed by any officer ■under this 
Act’, the words 'any order passed, scheme 
prepared or confirmed or repartition made 
by any ofiicer under this Act’, Section 36 
of the Act, on the other hand, authorises 
fihe authority confirming a scheme to 
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alter or revoke it and In that case the 
new scheme must be published, objections 
heard and decided and the scheme has to 
be confirmed once again In accordance 
with tte procedure under Sections 19 and 
20 of the Act In our opinion, the power 
conferred on the State Government under 
Sertion 42 is a separate power indepen- 
dent of Section 36 of the Act which deals 
with the power of the authority confirm- 
ing the scheme. There is hence no force 
in the contention that the sdieme of 
consolidation cannot be varied by the 
State Government under Section 42 of 
the Act except in accordance with Sec- 
tion 36 of the Act The reason for the 
two diflerent provisions in Sections 36 and 
42 of the Act is also clear for if a sdieme 
is varied or revoked by the authority 
confirming it, then the new scheme has 
to be published so that interested parlies 
may ohiect and their objection derided 
by competent authorities set up under the 
Act. those decisions being finally appeal- 
able to the State Government. But when 
a scheme is to be varied by the State 
Government llseli under Section 42 of the 
Act, there is no requirement of the sta- 
tute that the varied scheme should be 
published, for the State Government is 
required to give notice and to give an 
opportuitity to the interested parties to 
be heard before the variation Is made." 

So there was only one argument before 
their Lordships having regard to the 
provisions of Sections 36 and 42 of the 
Act, which argument did not prevail, and 
so far as this matter was concerned, the 
judgment of the majority in tiie 
Bench was endorsed by the dedtion In the 
Supreme Court. 

The other arguments before the Full 
Bench, (al that the scheme had in fact 
not been varied by the Director of Con- 
solidation of Holdings, (b) that it coitid 
not be varied in regard to an individual, 
and (c) that the Director has not indicat- 
ed to the parties in what manner and to 
what extent he was going to interfere 
with and vary the scheme, were not urged 
before their Lordships in the Suweme' 
Court. Those arguments were before the 
learned Judges in the FHzll Bench and 
have been dealt with both by Dulat J. 
and Tek Chand J. It cannot, therefore, 
be that the learned counsel who argued, 
Johri MaTs case before their Lordships 
were not aware of those arguments and 
that they had not read the judgments 
delivered by the learned Judges In the 
Full Bench. Equally, It cannot be accept- 
ed that the judgments of the learned 
Judges of the Full Bench were not before 
their Lordships and thus all the points 
and arguments dealt with in those judg- 
ments v/ere not present to the mind of 
the learned Judges. The other arguments 
apparently were not urged for absence of 
substance, and it cannot be expected that 
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their Lordships in their judgment would 
express themselves on the obvious and 
the matter not considered worthwhile on 
the side of the parties as one to be made 
the subject of an argument in the 
Supreme Court. 

8. In Johri Mai’s case 69 Pun LH 824 
= (AIR 1967 SC 1568) the Director of 
Consolidation of Holdings was, while not 
interfering at all with clause (vii) of the 
scheme, making an exception against 
John 'Mai and taking out his enclosure 
from the scope of that clause in the 
scheme. Be was thus varying the schema 
qua one individual only. This the majority 
of the learned Judges in the Full ^nch 
maintained as having been done correct- 
ly and within jurisdiction by the Director 
and their opinion has been upheld by 
their Lordships of the Supreme Court 
So. in the wake of the decision of thrir 
Lordslups rn Jobri MaVs case, VI Is no 
longer a matter of argument that under 
Section 42 of the Act a scheme can be 
varied or interfered with in or in rela- 
tion to a particitiar individual as atiecting 
his rights alone. In his opinion Tek 
Chand J„ de^tely s^d that &e Director 
could not do so in the case of a particular 
individuaL The Director had actually 
done so in that case. Bis order in 
respect was maintained their Lord- 
ships in the Supreme Cotiri It Is, ,there- 
lore. patent that Johri Mai's case Is an 
authority that a scheme of consolidation 
can be varied and interfered with under 
Se^on 42 of the Act in a particular case 
In regard to a particular IndividuaL Any 
opinion expressed In the cases already 
referred to above with a tendency to a 
different approach cannot, therefore, be 
supported and must be t^en to hai^ 
been overruled by the decision in Johri 
Mai’s case in this respect. 

9. In his Civil Writ No. 728 of 1957 
Johri Mai never made a grmmd of attack 
against the order of the Director of Con- 
solidation of Holdings that he had not 
had an opportxinity of hearing in the 
terms of the proviso to Section 42 of the 
Act before the Director made the order 
adverse to him varying the scheme. This 
was not a matter which was referred to 
bv Grover J. in his order. In the Full 
B^ch, however, the matter apparently 
seems to have been maide the subject of 
argument because Tek Chand J.. observ- 
ed clearly that if it was the Intention of 
the Director to vary the scheme, he 
should have at least indicated In what 
manner the scheme was to be varied. 
Dulat J. observed equally clearly that the 
Director considered the scheme and then 
made the order adverse to johri MaL 
Pandit J., agreed with Dulat J. What 
then was the manner of consideration of 
the sdieme by the Director when mddng 
the order adverse to Johri Mai? AH that 
happened was that the provision of the 
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scheme 'was present to the mind of the 
Director that the land under the endo- 
eux^ was reserved for the owners In pos- 
session. of the endosures and with tiiat 
before him he said tliat Johri Mai’s gher 
shall no longer remain reserved for him, 
but shall be available for extension of the 
habitation of non-proprietors. The Direc- 
tor did not say in so many words that he 
was going to vary or amend the scheme 
and in what manner and to what extent 
he was going to do so. He did not tell 
the parties any such thing. In spite of 
this, in the circumstances of the case, the 
majority of the learned Judges in the 
Full Bench were of the opinion — 

’'Equally no doubt that the Director of 
Consolidation considered that scheme and 
concerning a part of that scheme 

he made an order ”, and 

it was that order which was upheld 
by the majority of the learned Judges In 
the Full Bench and that decision has been 
sustained by their Lordships in the 
Supreme Court. K there was any pos- 
dble substance in an approach that Johri 
Hal had not had a proper and an ade- 
quate hearing as envisaged by the proviso 
to Section 42 of the Act in that the Direc- 
tor of Consolidation of Holdings, (a) had 
not held himseK back for a while and 
said to the parties that he was about to 
amend the scheme of consolidation, and 
(b) had' not indicated the manner in whicli 
and the ^^ent to which he intended to 
interfere with the scheme, that would be 
the obvious and the simplest ground on 
the basis of which the order of the Direc- 
tor could have been quashed as having 
been made in defiance of the proviso to 
Section 42 of the Act, and no other argu- 
ment need have been attended to either 
before the Full Bench or in the Supreme 
Court, So that the facts and circum- 
stances of Johri Mai’s case and the nature 
of hearing given to him by the Director 
tmder the proviso to Section 42 of the Act 
when malting, an order adverse to him 
and contrary to the scheme of consolida- 
tion, which order has been held to have 
been the variation of that scheme, pro- 
vided the exact and the precise manner 
in which in such cases the proviso to Sec- 
tion 42 of the Act is to be applied for the 
matter of giving a notice and a hearing 
to the party that might be adversely 
affected by an order made under ttat 
provision. So the Director of Consolida- 
tion of Holciings or any other officer exer- 
cising powers rmder Section 42 of the Act 
complies with tbe proviso to that section 
when the provisions of a scheme are in 
his mind, having been brought before 
him either because of the matter having 
been considered with regard to the same 
In the orders of the authorities below or 
for the first time raised before him seek- 
ing relief either within tlie scheme, or 
outside the scheme, and are thus under 


his consideration, in view of which he 
makes his order which has the effect of 
varying or modifying the scheme in an 
individual case. If he does that, that is 
ample compliance with the proviso to 
Section 42 of the Act and he need not say 
to the parties (a) that he intends to 
amend the scheme, and (b) that he intends 
to amend the scheme in a particular man- 
ner and to a particular extent. 

The reason for this is quite simple, be- 
cause once the provisions of the scheme 
are present to his mind and claims and 
coxmter-claims are made before him by 
the parties contrary to the scheme or in 
regard to the provisions of the scheme, 
it becomes immediately apparent to every 
body connected with the case at the stage 
of arguments that an argument accepted 
by the Director, in the circumstances, 
may affect the proviaons of the scbeme, 
and when it actually does, there is suffi- 
cient compliance with the proviso to 
Section 42 of the Act. To lay down more 
than this and a rigid formula in this res- 
pect would be to re-write the language of 
the_ proviso to Section 42 of the Act, 
which obviously is not permissible. So 
the answer to the second question is also 
available in the decision of their Lord- 
ships in Johri Mai’s case, 69 Pun LR 824 
«= (AIR 1967 SC 1568) in that tbe manner 
of hearing given by the Director to Johri 
Mai remained unquestioned even up to 
the Supreme Court, 

iO. The decision in Johri Mai’s, case, 
69 Pun LR 824 = (AIR 1967 SC 1568) 
was rendered by their Lordships in the 
Supreme Court on March 28, 1967. On 
August 8, 1967, came for hearing before 
a Full Bench consisting of Grover, Pandit 
and Narula, JJ., the case of 69 Pun LR 
835 = (AIR 1968 Pun 10 (FB) ). The 
learned Judges concurred in the con- 
clusion that no miscarriage of justice had 
resulted in that case and so Mange was 
not entitled to any relief in his petition 
under Arts. 226 and 227 of the Constitu- 
tion. So the learned Judges, concurred, 
on this ground, in dismissing his petition. 
It is obvious that that being the approach 
of the three learned Judges, no other 
question then could possibly arise in that 
case for decision. In spite of this, vnth 
regard to the scope and ambit of the pro- 
viso to Section 42 of the Act, Grover, J. 
observed — 

"With the utmost deference to the views 
expressed in the majority judgment of 
tbe Full Bench (Johri Mai’s case reported 
as 1963 PLJl 93), I find it difficult to ac- 
cept that whenever the State Govern- 
ment or the Director or Additional Direc- 
tor who exercises its powers, orders re- 
adjiistments or changes in repartition 
tween various individual right-holders in 
petitions under Section 42 of the Act 
without either giving any notice in writ- 
ing or even oral at the time of hearing to 
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the parties that it is intended or propos- 
ed to amend the scheme qua an individual 
rightholder, tte Courts are bound and 
indeed should imply a variation or amend- 
ment of the scheme. Indisputably the 
pro^^ons of the Act provide first for the 
framing of a scheme leading to its con- 
firmation under Section 20. Then the 
stage of repartition commences. The 
schemes of consolidation and repartition 
are t^’o entirely distinct matters. When a 
rightholder approaches the State Govern- 
ment under Sec. 42 with regard to the 
lands allotted to him, and while giving 
him relief the authority concerned allots 
to him or changes ^otment of others in 
a manner contrary to the scheme, its order 
would be open to challenge on the ground 
that repartition has not been c^de In 
accordance with the scheme. If, however, 
the authority is convinced that without 
amttiding the scheme proper relief can- 
not be given to the petitioner or to any 
other aggrieved person. 1 venture to * hinlc 
that the proper course to follow under the 
proviso to Section 42 would be to inform 
the parties concerned that the scheme is 
proposed to be amended to the extent it 
Is necessary to give the required reliel 
The parties would then have notice as to 
what is proposed to be done and make 
their submissions supporting or opposing 
the amendment Only then, if an amend- 
ment is ordered, can it be said that it has 
been made after giving the parties in- 
terested a proper hearing and opportunity 
to explain thdr case and in su^ a situa- 
tion no express order may be necessary 
that the scheme is being amended. This 
does not mean that any spedfied or set 
procedure is required for amendment of 
the scheme imder Section 42 but there 
must be sometiung to indicate firstly that 
the authori^ concerned applied its mind 
to the question of amendment and second- 
ly. that it followed a procedure whldi 
conformed to the requirements of the 
provw to Section 42. To my mind, the 
parties interested wSH have no notice in 
the matter of amendment if all that they 
have been informed is that relief Is being 
^ught on the merits in regard to reparti- 
tion. ^ In order to sustain an order whid» 
contidns no mention of amendment of the 
scheme as such, th_e least that should be 
shown is that the mind of the authority 
concerned was brought to bear on the 
question of amendment of the scheme. It 
may be mentioned that this point was 
neither canvassed nor decided in the judg- 
ment of the Supreme Court in John Mai's 
case,” 

It has already been pointed out above 
that these observations were not neces- 
sary for the decision in Mange’s case, 69 
Pun LR 833 ~ (AIR 1968 Puni 10 (FB) ) 
and hence are obiter. It has also be^ 
pointed out above that Chand J.. had 
in Johrl Mai's case, 69 Pun Ul SZi ^ 


, I&pcfor of Consolidation (Ffll A,LB. 
(AIR 1967 SC 1568) when before the Full 
Bench, said quite as mudt, but the majo- 
rity of the Judges took a difierent view 
and supported the order of the Director 
of Consolidation of Holdings made against 
johri jlal, which order was then sustained 
by their Ixjrdships in the Supreme Court 
No r^ubt this part was not an argument 
before their Lordships, but an obrious 
thing which was before the Full Bench, 
whi<^ was considered by the learned 
judges of the Full Bench, and wHch was 
a subject-matter of divergence ol opinion 
between them, was a thing that was 
directly and pointedly present before thdr 
Lordships in the Supreme Court, unless 
something quite unacceptable is suggest- 
ed that the judgments of the learned 
Judges in the Full Bench were never read 
by the learned counsel in Johri Mai’s 
case, 69 Pun LR 824 •= (AIR 1967 SC 1568) 
before the Supreme Court, cor even by 
their LordsUps. Anytlting so obvious and 
not needing any argument whatsoever, 
cotfid not possibly be expected to be dealt 
with and discussed by their Lordships in 
their judgment when the parties them- 
srives saw no substance in an argument 
In that respect. So that the reason that 
this matter was not canvassed before their 
Lordships in Johri Mai’s case. 69 Pun LR 
824 » (AIR 1967 SC 1568) does not justify 
the inference that the minority opinion 
of Trie Chand J., has been accepted as the 
correct opinion, partictjlarly when the 
decision of the Director in Johri Mal^ 
case, 69 Pun LR 824 - (AIR 1967 SC 
1568) in this respect, was accepted to have 
been correctly made and nobody complain- 
ed that it steered from the delect or the 
irregularity of defiance of the proviaons 
of the proviso to S. 42 of the Act 

In that case Pandit J.. did not subscribe 
to these observations. However, Narul^ 
j.. after referring to the decision of thrir 
Lordships in Johri Mai’s case, observed— 

**The question, however, still remains as 
to what shoiild broadly be the contents of 
a notice required to be served on Interest- 
ed parties xn a case in which variation ol 
a confirmed scheme Is either specifically 
prayed for or otherwise intended to be ef- 
fect^; and also about the nature of op- 
portunity required to be afforded to the 
interested parties In a case of that Idni 
I do not think that it would ever be argued 
on behalf of the State that it can vary 
a scheme imder Section 42 (except in cases 
where the scheme is vitiated by unlawful 
considerations) at any time and to any 
extent in an arbitrary and tinguided 
maimer at the time of writing the orders 
even though the interested parties had no 
notice of the partic ular variation pro- 
posed. To allow such a course to be ad- 
opted would, in my opinion, relegate the 
statutory safeguard contain^ in the pro- 
viso to Section 42 to a mere illusion. I 
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^am in full agreement TOth the opinion ex- 
pressed fay my learned farother Grover, J, 
:5n the penultimate paragraph of his judg- 
ment. Adopting any other view may 
make it impossible to distinguish by look- 
ing at an order passed under Section 42 
of the Act as to whether the Director un- 
Wihingly and possibly oblivious of the 
relevant provision in the scheme passed 
an order in contravention thereof, or 
where the officer really intended to vary 
the scheme in the given case. I am also 
substantially inclined to agree with the 
view taken by various Single Benches of 
this Court (noticed by my Lord Grover, 
J.), while applying and interpreting the 
dictum of the Ihll Bench judgment of this 
Court in John Mai’s case, 69 Pun LB 824 
= (AIR 1967 SC 1568) to individual cases 
which came up for hearing after the pro- 
nouncement of the Full Bench.” 

It needs no reiteration that the learned 
Judge was concurring in obiter observa- 
tions of Grover, J. If those observations 
are to be adopted as the nature of op- 
portunity envisaged imder the proviso to 
Section 42 of the Act, it woidd mean, at 
the least, that the Director must first teU 
the parties that he intends to amend the 
scheme and then must proceed to tell 
them the manner in which and the extent 
to which he intends to do so, and then 
only will there be a proper compliance 
mth the proviso to Section 42 of the Act. 
The opinion of the majority of the learned 
Judges in Johri Mai’s case, 69 Pun LR 824 
= (AIR 1967 SC 1568) before ^e Full 
Bench has been endorsed by their Lord- 
ships in fte Supreme Court, and Grover 
and Narula, JJ., took note of the decision 
of their Ljrdships in that case, but in 
spite of that they thought it necessary to 
make these obiter observations unneces- 
sary in Mange’s case, 69 Pun LR 835= 
(AIR 1968 Punj 10 (FB)). This has led 
to quite a considerable deal of confuaon 
in the handling and decision of simi lar 
cases not only in this Court but ^o with 
the authorities under the provisions of 
the Act, 


It has been pointed out that in this res- 
pect fee definite opinion of Tek Chand_, J., 
which exactly conformed to fee opinions 
of Grover and Narula, JJ., was not ac- 
cepted hy fee majority of fee Full Bench 
in Johri Mai’s case, 69 Pim LR 824 
= (AIR 1967 SC 1568) and nobody 
had fee courage to urge an argu- 
ment against that before fee Supreme 
Court and it was a matter so obvious feat 
if there was substance in it, their Lord- 
ships would obviously have struck dovm 
fee order of fee Director in Johri Mai’s 
case, 69 Pun LR 824 = (AIR 1967 
SC 1568) on this very ample con- 
sideration alone, particularly as fee re- 
quirement of fee proviso is emphasised by 
their Lordships as feat was one of fee 
reasons for repelling fee argument wife 


regard to Section 36 of fee Act. In fee 
wake of the decision in Johri Mai’s case, 
69 Pun LR 824 = (AIR 1967 SC 

1568) by fee Supreme Coiut on fee 
nature of fee order made by fee 
Director in feat case, fee opportunity of 
hearing feat is to be given in accordance 
TOth fee proviso to Section 42 of the Act 
is adequate and proper if in fee case of 
variation or amendment of a scheme, fee 
provisions of the scheme are present to 
the mind of fee authority attending to fee 
case imder Section 42 of the Act and fee 
argument before such an authority leads 
to a claim or opposition in regard to a 
certain relief to be granted so far as fee 
scheme is concerned. The matter may 
come before such an authority as directly 
raised by the parties before it as it hap- 
pened in Johri Mai’s case, 69 Pun 
LR 824 =- (AIR 1967 SC 1568), It 
may arise where if has been a 
matter of consideration and discussion, in 
the orders of the authorities below, it 
will obviously arise if one par^ is seek- 
ing relief contrary to fee provisions in the 
scheme, or if one party complains against 
an order having been made against its 
interests contrary to fee provisions of the 
scheme. Once fee particular provision of 
fee scheme varied or modified is present 
to the mind of such an authority and in 
relation to it an order is made which is 
contrary to it, then that has to be taken 
as modification or variation of the scheme 
even though in an individual case as hap- 
pened in Johri Mai’s case, 69 Pun LR 824 
= (AIR 1967 SC 1568). This would be a 
sufficient compliance wife fee proviso to 
Section 42 of fee Act. No more is to be 
done by such an authority and no ritualis- 
tic formula is to be followed by it in this 
respect. It is fee substance of fee matter 
feat has to be seen. The Director has not 
definitely to use fee language feat he was 
going to amend fee scheme and that he 
was going to amend fee same in a parti- 
cular manner so long as fee provisions of 
fee scheme in regard to which there is 
an argument by fee parties before him is 
present to his 'mind and fee parties have 
urged their cases for and against such 
argument. There may be any number of 
cases in which a scheme of consolidation 
operates so harshly as between individual 
cases feat its rigor may have to be relaxed 
in fee interests of justice, but such modi- 
fication of fee scheme only affects indi- 
vidual parties and so when relief is pant- 
ed under Section 42 of fee Act in tWs res- 
pect, feat is sufficient compliance with fee 
proviso, for fee particular relevant provi- 
sion in fee scheme is present to the mind 
of every body and fee parties have an 
opportunity to put forward their case 
before the authority concerned with re- 
gard to the same. Consequently no 
manner of hearing as given in the observa- 
tions of Grover and Narula, JJ., in Mange’s 
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case, 69 Pun LR 835 =» (AIE 1968 Puni 10 
(FB) ) is envisaged by the proviso to Sec- 
tion 42 ol the Act. 

11. The learned counsel in Civil "Writ 
No. 1594 of 1966 has in this respect re- 
ferred to the judgment of Narula, J., In 
Bachint Singh v. Additional Director, Con- 
solidation of Hol^gs, Punjab, (1968) 70 
Pun lit 249. The record of the petition 
under Arts. 226 and 227 of the Constitu- 
tion in that case has been seen. The im- 
pugned order of the Additioiml Director 
of Consolidation of Holdings was annexure 
'A‘ to that petition. There is nothing in 
that order which showed that any change 
contrary to the scheme so as to Increase 
the number of the lots of Bachint Singh 
was present to the mind of the Additional 
Krector. No such thing appears from hia 
order and no such thing appears from any 
order of the authorities below. In para- 
graph 8 of his order he deals with Bariunt 
Singh’s case before him and nothing of 
the sort appears in it. What happened 
was that while at the end of his order 
he was giwng a statement of the adjust- 
ments of areas to various parties, he came 
to make adjusteents ndth regard to 
Bachint Singh which Increased the lots 
of Bachint Singh of ‘A’ grade from two 
blocks to three blocks, which was contrary 
to the provisions of the scheme of con- 
solidation Nothing In the order of the 
Additional Director indicated that when 
he was at the end of his order giving 
details of the changes made with regard to 
the parties affected by the oHer and 
adjusting the land to he given to Ba<d^t 
Singh, he knew that what he was doing 
had the effect of increasing the lots of 
Bachint Sii^ from two to three, con- 
trary to the scheme of consolidation, which 
provided that there shall be no more than 
two lots to a rightholder. 

So that this was a case in which, on 
facts, it was patent that the Additional 
Director while 0ving Ws dedaon voider 
Section 42 of the Act had not present to 
his mind the particular, provision of the 
scheme relating to the number of lots 
that could be allotted to a rightholder to 
repartition, and nothing indicate In his 
order that there was ever an axmiment 
before him whether Bachint Singh’s lots 
should or should not be Increased fro m 
two to three. If there had been an argu- 
ment before Mm in this respect and then 
he had inerea^ Bacl^t Sinjdi’s 
lots from two to three, the case 
would have been exactly parallel to Johrf 
Mai’s case, but this did not happeiL It Is 
on this ground that Narula, J. was justi- 
fied in quashing the order of the Addi- 
tional Director of Consolidation of Hold- 
ings in Bachint Singh’s case. (1S63) 70 Pim 
‘ LR 249. No doubt the learned Judge repro- 
duces obiter observations of hirnself and 
those of Grover, J. In Mange's ease, 69 Pua 


la 835 = (AIR 1968 Puni 10 (FB)) as 
supporting h^ decision in Bachint Singh’s, 
case. (1968) 70 Pun LR 249 but. on facts, 
it is obvious that, those observations aside, 
the order against Bachint Singh could not 
be strstained because the provisions of the 
Echeme were never present to tiie mind 
of the Additional Director in that case 
when he made that order. An appeal 
under CL 10 of the Letters Patent to 
Bachint Singh case, (1958) 70 Pun LR 249 
was dismiss^ in limine to view of these 
circumstances on August 14. 1968. This 
case, therefore, does not advance thegrgu-. 
ment on the side of the petitioners. 

12. Consequently, the answer to the 
first question is that a scheme of consolida- 
tion can be amended under Section 42 of 
the Act in an todividual case and the 
amendment need not necessarily be actual * 
re-writing of a particular provision of the 
scheme, and the answer to the second 
question is that it is proper and adequate 
compliance with the proviso to Sec. 42 of 
the Act if a change or amendment or 
variation in a scheme of consolidation Is 
made after the authority waking the same 
has before its mind tiie particular provi- 
sion of the scheme to be thus affected and 
the arguments of the parties to respect to 
the effect of the change. Once the matter 
is present to the mind of the authority ex- 
erd.ting power under Section 42 of the 
Act and after considering the relevant 
provision of the scheme it gives a ded- 
don or makes an order, that is sufficient 
compliance with the proviso to Section 42 
of the Act and no more Is required. 

13. HARBANS SINGH J.:— I agree. 

14. D. K. MAIIAJAN J.:— I agree. 

15. GURDEV SINGH J. 1 agree. 

16. BAL raj TULl J. I also agree. 

Answer accordingly. 


ASE 1970 PUNJAB & HARYANA 270 
(V 57 C 36) 

BAL RAJ TULL J. 

Mst Kapur Kaur, Plaintiff Appellant v. 
Kishan Singh and others. Defendants Res- 
pondents. 

Seomd Appeal No. 896 of 1962. D/- 
2-12-1969, from decree of AddL Di^ J*. 
Faridkot D/- 4-1-1962. 

(A) Hindu Adoptions and hlaintenance 
'Att (195G), S. 19 (2) ~ "Coparcimaiy pro- 
perty* — Meaning of. 

The term "coparcenary property” oc- 
curring in Sea 19 (2) of the Act means 
the property wMch consists of ancestral 
propm^. or of joint acquisitions or of 
property thrown into the conjmon stock, 
and accretions to such p r ope r t y. AIR 1965 
Puni 238 (FB). Foil (Para 71 
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(B) Hindu Adoptions and Maintenance 
Act (1956), S. 28 — Suit by widowed 
daughter-in-law for maintenance — 
Father-in-law gifting his entire land to 
his daughter after filing of suit — Gift 
gratuitous — Daughter is hahle to pay 
maintenance. (Para 9) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Punj 238 (V 52) = 

ILR (1965) 1 Puni 271 (FB), 

Gurdip Kaur v. Ghamand Singh 7 

K, C. Puri, for Appellant. 

JUDGMENT; — The appellant, Shrimati 
Kanur Kaur, is the widow of Hakam 
Singh, who predeceased Ms father Kishan 
Singh. Hakam Singh died in April, 1957, 
as a result of a truck accident. His father, 
Kishan Singh, owned agricultural land, 
wMch was ancestral. Shrimati Kapur 
Kaur filed a suit against her father-in-law, 
Kishan Singh, on JMy 23, 1958, claiming 
maintenance at the rate of Rs. 40 per 
mensem. Having got the scent of the suit, 
Kishan Singh made a gift of his entire 
land measirring 82 Kanals, 8 Marlas in 
favour of his daughter, Gumam Kaur, on 
July 31, 1958. She stated in the plaint 
that she had no source of income. She 
further mentioned in the plaint that the 
parties were governed by Customary Law 
in the matter of maintenance and her 
father-in-law was liable to pay mainten- 
. ance allowance to. her. 

■ '2. The suit was dismissed by Shri 
' Mohindfa Singh, Sub-Judge 1st Class, 
Faridkot, on October 29. 1959, but. on ap- 
peal, the learned District Judge, Bhatinda, 
ordered re-trial by Ms judgment dated 
July 28, 1960, after framing the following 
issues; — 

(1) Whether the plaintiff is entitled to 
claim maintenance against the de- 
fendant according to custom ap- 
plicable to .the parties and what that 
custom is? 

(2) If issue No. 1 is not proved in the 
affirmative, is the plaintiff still en- 
titled to claim maintenance other- 
wise according to law? 

(3) Is the property against wMch charge 
is claimed ancestral of the deceased 
Hakam Singh and the defendant as 
alleged in para 9 of the plaint and 
what is Its effect? 

(4) To what amount of maintenance, if 
any, is the plaintiff entitled? 

(5) Whether Kapur Kaur is living M 
adultery with Jagrup Singh and, if 
so, what is its effect? 

3. On issues Nos. (1) and (2) the learn- 
ed trial Court held that there was no such 
property out of which maintenance allow- 
ance could be granted to the plaintiff in 
view of the provisions contained in Sec- 
tion 19 of the Hindu Adoptions and Main- 
tenance Act (No, 78 of 1956) (liereinafter 
called the Act), but on issue No. (3) the 
finding was that 82 Kanals and 8 Marlas 


of land had been proved to be ancestral 
Qua the plaintiff’s husband. On issue 
No. (4) the learned trial Court held that 
the plaintiff was entitled to a maintenance 
allowance of Rs. 20 per month, if she 
succeeded on other issues. Issue No. (5) 
was decided against the defendant. 

4. As a result of Ms findings on various 
issues, the suit of the plaintiff was dis- 
missed on December 9, 1960. 

5. Feeling aggrieved, the plaintiff went 
up in appeal which was dismissed by the 
Additional District Judge, Faridkot, on 
January 4, 1962. The learned lower ap- 
pellate Court held that the ancestral land 
measuring 82 Kanals and 8 Marlas in the 
hands of the defendant was not copar- 
cenary property within the meaning of 
the word as used in Section 19 of the Act 
^d, therefore, the defendant was not 
liable to maintain the plaintiff. 

6. No other issue was argued before 
the learned lower appellate Court. The 
appellant has filed the present appeal 
against the decree of the learned lower 
appellate Court. 

7. The first point argued by the learn- 
ed counsel for the appellant is that a Full 
Bench of this Court by majority has held 
in Gurdip Kaur v. Ghamand Singh, ILR 
(1965) 1 Punj 271 = (AIR 1965 Punj 238) 
(FB), that the term “coparcenary pro- 
perty” occurring in Section 19 (2) of the 
Act means the property which consists of 
ancestral propeity, or of joint acquisitions 
or of property thrown into the common 
stock, and accretions to such property. 
That case also related to Jats and the point 
of law arose in similar circumstances. 
Gurdip Kaur had filed a suit against her 
father-in-law, Ghamand Singh, for main- 
tenance at the rate of Rs. 100 per mensem, 
she being the widow of a predeceased son, 

8. Respectfully following that decirion, 

I hold that the appellant was entitled to 
a maintenance allowance from her father- 
in-law after the death of her husband. 
The amount of maintenance allowance 
was fixed as Rs. 20 per mensem by the 
learned trial Court and that finding was 
not agitated before the learned lower ap- 
pellate Court. It is, therefore, held that 
she is entitled to a maintenance allowance 
of Rs. 20 per mensem from the date of her 
suit. 

9. The learned counsel for the appel- 
lant has submitted that Kishan Singh, 
defendant, made a gift of his entire land, 
wMch was ancestral, measuring 82 Kanals 
and 8 Marlas, in favour of Ms daughter, 
Gumam Kaur, on July 31. 1958, that is, 
after the filing of the suit by the plaintiff- 
appellant, and as such the right to receive 
maintenance can be enforced against 
Shrimati Gumam Kaur under Section 28 
of the Act, since Kishan Singh, respon- 
dent, died on November 17. 1964. In his 
place, his two sons and the daughter. 
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Gumam Kaur, have been brought on 
record as his legal representatives. The 
gift oi the land in favour of Gumam 
Kaur, being gratuitous and during 
pendency of the suit by the plaintiff, 
Shrimatl Gumam Kaur is liable to pay 
the maintenance allowance of Rs. 20 per 
mensem to the appellant under Section 28 
of the Act, as the learned trial Court found 
that the land gifted to her by Kishan 
Singh was capable of affording that 
amount of maintenance to the appellant. 
This disposes of C. M. No. 137-C of 1966 
filed by the respondents. 

10. The learned counsel for the appel- 
lant has submitted that the maintenance 
allowance determined by the learned trial 
Court is too paltry a sum and it should 
be enhanced to Bs. 40 per mensem as 
claimed by her in the suit I regret my 
inability to accede to this submission be- 
cause the quantum of maintenance allow- 
ance fixed by the learned trial Court was 
not agitated before the learned lower ap- 
pellate Court The app^ant may file 
another suit or take such other proceed- 
ings as may be open to her under the law 
for getting the maintenance allowance 
enhanced. 

11. The appellant filed the suit and ap- 
peal in forma pauperis. The court-fee 
payable In respect of the suit and the ap- 
peal will be a first charge on the amount 
of maintenance that the appellant may 
recover from Shrimatl Gumam Kaur. A 
copy of this judgment may be sent to the 
Collector, Bhaunda, for realising the 
amoiuit of court-fee. 

12. For the reasons ^ven above, this 
appeal is accepted and a decree for the 
recovery of maintenance allowance at the 
rate of Rs. 20 per mensem from the date 
of her suit is passed in favour -of the 
plaintiff-appellant against Shrimatl 
Gumam Katm, the transferee of the land 
from Kishan Singh, defendant, with costs 
throughout. 

Appeal allowed. 
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MAN MOHAN SINGH GUJUAL, J. 

Ganesh Hass Maha Singh, Petitioner v, 
Kishan Chand and others. Respondents. 

Criminal Revn. No. 812 of 1968. D/- 
6-1-1970 from order of AddL, S. J., 
Gurdaspur. D/- 7-6-1968. 

Criminal P. C (1898), S. 209 — No rea- 
sonable possibility of conviction — Dis- 
charge oi accused. 

VThere the Squiring Magistrate comes 
to the conclusion that there was no reason- 
able possibility of conviction he can liis- 
chaige the accused and for this limi ted 
purpose he can weigh the eviden ce. How- 
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ever, where there Is possibility that dif- 
ferent Courts may take different views of 
the evidence, the enquiring Court should 
leave it to the Sessions Court to decide as 
to whi(^ view to take. AIR 1967 SC 740, 
Explained. (Para 3) 

Cases Referred: Chronological ParaS 
(1967) AIR 1967 SC 740 (V 54) = 

1987 Cri U 653, K. Raghavan 
V. M. H. Abbas 3 

D. S. Chahl, for Petitioner; M. R. Maha- 
ian. for Respondents. 

ORDER:— This is a revision petition 
against the o^er of the Additional Ses- 
sions Judge, Gurdaspur. dated 7th Jime, 
1966. whereby the revision petition of the 
petitioner against the order of the Judi- 
cial Magistrate First Cl^s, Batala. dated 
27th February, 1967, disdiarging the res- 
pondents under Sec^on 209 of the Cri- 
minal Procedure Code, was dismissed, 

2. The facts giving rise to this revision 
petition are that there was some dispute 
between Ganesh Bass, the petitioner, and 
the respondent Kishan Chand regarding 
the opening of a window In the Interven- 
ing wall Kishan Chand. not earing for 
the views of his neighbour Cfanesb Dass 
petitioner, opened a window in the wall 
and. in turn, Ganesh Bass, with a view 
to obstruct this window, constructed a 
wall in front of that window. This hap- 
pened some time in October, 1964. On 
the night between Cth and 7th October, 
1964. Amir Devi deceased who was the 
wife of Ganesh Bass went to sleep near 
the newly constructed jvail ip court- 
yard and some animals -were also tethered 
near her. In the rniddle of the night the 
newly constructed wall fell on Amir Devi 
with the result that she received some in- 
juries which led to her death the same 
nleht at about 4.30 a. m. Ganesh Dass then 
lodged a report against ^shan Chand, his 
brother Bam Saran and his two sons 
Vijay Kumar and Tarsem K umar alleging 
that they had demolished the w^ with 
the help of bamboos and had thereby 
caused the death of Amir DevL 
Originally, a case under Section 325 of 
the Indian Penal Code was registered but 
later on the offence was changed to Sec- 
tion 304 of the Indian Penal Code. After 
investigation the police, finding that no 
case had been made out against the ac- 
cused. made a report to the Magistrate for 
the cancellation of the case, on the basis 
of which the case was cancelled. Not 
satisfied with this, Ganesh Dass filed a 
complaint against Kishan Chand and his 
two sons which was enquired into by the 
Judicial Magistrate Fiirt UTfl«!s , Batala. 
After recording the evidence led by the 
complainant the learned Magistrate found 
that no prima fade case had been made 
out against the respondents and discharged 
them under Section 209 of the Criminal 
Procedure Code. The revision petition 
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filed by Ganesb Dass In. the Court of Ses- 
eion also failed and beinj? dissatisfied ha 
has come up to this Court in revision. 

3. On behalf of the petilioner the only 
argument raised is that it was not open to 
the Magistrate under Section 209 of the 
Ciiminal Procedure Code to assess the 
evidence of the witnesses and as there was 
evidence in support of the prosecution case, 
the Judicial Magistrate should have com- 
mitted the accused to stand their trial. In 
support of this argument reliance is placed 
on K. P. Raghavan v. M. H. Abbas, AIR 
1967 SC 740, wherein Bhargava, J., ddi- 
vering judgment on behalf of the Court, 
observed that no doubt a Magistrate en- 
quiring into a case under Section 209 of 
the Criminal Procedure Code is not to act 
as a mere post office and has to come to a 
conclusion whether the case before him 
is fit for commitment of the accused to 
the Court of Session, but in arriving at 
that conclusion it is not the function of the 
enquiring Magistrate to weigh the pros 
and cons of the prosecution and defence 
evidence and to discharge the accused 
merely because in his view the defence 
version is better than the prosecution evi- 
dence. 

These observations, however, do not 
imply that even if the prosecution case 
was foumd by the enquiring Magistrate to 
be inherently improbable or where the 
evidence led was such that no Court could 
reasonably come to the conclusion on the 
material produced that the prosecution 
case had been established, it was not open 
to the enquiring Magistrate to discharge 
the accused vmder Section 209 of the Cri- 
minal Procedure Code. The ratio of the 
decision in Raghavan’s case, AIR 1967 _SC 
740 is that where the witnesses who give 
the evidence are such that there was no 
reasonable possibility of their being be- 
lieved by any Court it was open to the en- 
quiring Magistrate to discharge the accus- 
ed. It is, however, not the function of 
the enquiring Court to appropriate to it- 
self the function of judging whether the 
prosecution evidence was to be believed in 
preference to the defence evidence. Where 
the evidence was of a doubtful nature the 
Magistrate should leave it to the Court of 
Session to come to a conclusion whether 
to accept it or not; but, where, on the 
other hand, the' squiring Magistrate 
comes to the conclusion that there was no 
reasonable possibility of conviction of the 
accused, it is open to the enquiring Magis- 
trate to discharge the accused and for th^ 
limited purpose he could weigh the evi- 
dence. On the other hand, where there 
was possibility that different Courts might 
take different views of the evidence the 
enquiring Court should leave it to the 
Sessions Court to decide as to which view 
to ta k p. In Raghavan’s case, AIR 1967 SC 
740 (Supra) it was observed as follows: — 
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"It cannot be said that the Ma^strate 
has no discretion to weigh the evidence 
at all. He must dearly do so to some 
extent in order to dedde whether a prima 
facie case has been made out and whe- 
ther a conviction is possible. But these 
are the limits of his discretion and it is 
not his duty nor is it necessary for this 
purpose for him to examine the prosecu- 
tion evidence with meticulous care, 
bdance the evidence of one witness against 
the evidence of another, consider the pro- 
babilities of a conviction, or come to a 
conclusion on doubtful points.” 

Viewing the order of the learned Magis- 
trate in the light of the above observa- 
tions I find that the order was perfectly 
justified. In the first information report 
lodged by Ganesh Dass there was no men- 
tion of the fact that anybody had been 
seen pushing the wall with the help of 
bamboo. The Sub-Divisional Officer, P. W. 
D., who had been examined, had also 
stated that the wall had fallen as a result 
of structural defects and not by the use of 
force. Moreover, in the first information 
report it was mentioned that the witnesses 
had only heard the noise of the falling of 
the wall. It is not disputed that the wall 
had fallen in the middle of the night and 
normally there was no likelihood of any- 
body having seen the wall falling. Keep- 
ing these drcxunstances in view, the learn- 
ed enquiring Magistrate was right in com- 
ing- to the conclusion that there was no 
reasonable possibility of the evidence 
being accepted even tiiough at tile enquiry 
two daughters of Ganesh Dass had ap- 
peared to state that one of them had 
peeped through the jhama and had seen 
the accused pushing the wall with bamboos 
and had told about it to the other sister. 
The learned Magistrate had himself visit- 
ed the spot and had seen that it was not 
possible to see the wall from the jhama 
from where one of the daughters of 
Ganesh Dass was alleged to have seen the 
accused with bamboo in his hand. It was, 
therefore, open to the Magistrate to find 
that no prima facie case for committing 
the accused for trial had been made out. 
Taking this view, I find no merit in this 
revision petition and dismiss the same. 

Revision dismissed. 
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H. R. SODHI, J. 

Upper Chand Dhanpat, Appellant v. 
Matu Ram and others, Respondents, 
Second Appeal No. 541 of 1959, D/- 
10-9-1969, from decree of Sub. J.. Kamak 
D/- 5-12-1958. 

(A) Civil P. C. (1908), Ss, 107, 149, O. 7, 
R. 11 — Appeal — Time for payment of 
deficit court-f ee — Order 7, Role 11 does 

CN/CN/A506/70/DGB/P. 
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not apply to appeals — Power to extend 
time av^ablc under S« 149 bat not by 
virtae of S. 107. 

Provisions of Order 7. Buie 11 are not 
applicable to appeals and It is a matter of 
discretion with the Court Under Sec. 149 
of the Code whether the time for pay- 
ment should be extended or not It may 
be that by virtue of Section 107, an ap- 
pellate Court has the same power as an 
oririnal Court in respect of plaints but 
that does not imply that Order 7. Rule 11 
becomes applicable In terms to appeals. 
The only provision of law under which an 
appellate Court can extend time is Sec- 
tion 149 of the Code, which vests a discre- 
tion In Court in this Tegard hut the 
discretion has to be Judidal and not arbi- 
trary. The mistake in not paying proper 
court-fee must be bona fide. AIR. 1947 
Lah 210. FoR: AIR 1951 All 64 fFB). ReL 
on: AIR 1957 Pat 111, Not foil. 

fPara 6) 

(B) Civil P. C. (1908). O. 22, R. 4 read 
with R, 11 — Appeal — Abatement of — 
Death of one of respondents — Applica- 
tion to bring legal representative on record 
made after 90 days — Delay not satis* 
factorily explained — Appeal abates. 

(Para 7) 

Cases Relerred: Chronological Paras 


(1957) AIR 1957 Pat 111 (V 44) - 
1956 BLJR S02. Mahabir Ram v, 
Bapildeo Pathak 

(1951) AIR 1951 AU 64 (V 38) - 
ILR. (1952) 1 All 461 (FB). S. 
Waiid All V. Mt. Isar Bano 
(1947) AIR 1947 Lah 210 (V 34) — 
48 Pun Ul 393. Balwant Singh V. 
JagUt Singh 


6 

6 

6 


A. L. Bahri, for Appellant; Parkash 
Chand for Legal Representatives of Malu 
Ram deceased, for Respondents. 


JUDGMENT: — This Is a regular second 
appeal by Tipper Chand defendant against 
the judgment and decree of the Senior 
Subordinate Judge. \wth enhanced appel- 
late powers. Kamal, who di^lssed his 
appeal on 5lh December, 1938. on the 
groxmd that It was insuffidently stamped 
and that the mistake on the part of the 
appellant was not bona fide. The facts 
as are necessary for the proper disposal 
of the point of law can be stated In a 
narrow compass. 


2. Matu Ram plaintiff respondent filed 
a suit against the appellant and his brother 
Ayudhiya Parshad respondent praving for 
permanent injunction restraining the ap- 
pellant from interfering with his owner- 
shin and possession of the southern one- 
half portion of the roof of the Inner 
Dahliz as shown in the plan Med with 

* the plaint, also from using that portion 
of the roof as passage, and further res- 

- training him from opening any door In 

• the Bame. The trial Court decreed the 
suit and grants a permanent Injunction 


Matu Ram (SodhI J.) ' A.LB. 

restraining the defendant jairpeRant trom 
la any way interfering with the^ owner- 
ship and possession of the plaintiff in 
regard to the southern one-half portion of 
the roof of the inner DahUz' by construct- 
ing any door or an opening towards It or 
by passing over it. It was also directed 
ttat the defendant appellant and the 
ptaVn tiff respondent shall construct a 
partition wall In the midst of the property 
In dispute from east to west. 4J Inches 
wide and 10 feet high before Isl Decem- 
ber. 1957, bearing the expenses equally. 
It may be mentioned that the defendant 
appellant took an objection before the 
trial Court that requisite court-fee In the 
case had not been paid by the plaintiff. 
Defendant No. 2 did not. hov/ever. con- 
test the suit and admitt^ the facts as 
stated by the plaintiff in his plaint. 

3. An appeal was taken to the Senior 
Subordinate Judge, with enhanced appel- 
late powers, Kamab who was of the 
opinion that necessary issues arising from 
the pleadings of the parties had not been 
struck and that the plaint was also not 
suflldentiy stamped. He held that the 
plaintiff had asked for two distinct and 
separate reliefs by way of injunction, 
restraining the defendant No, I from 
opening door and also from using a 
part of the root shown red In the plan, 
as passage. The altemative relief pray- 
ed for was for possession o! one-hali 
share of the roof of the inner Dahliz by 

g artiHon. The Senior Subordinate Judge 
earing the appeal relied upon the rules 
framed under Section 9 of the Suits 
Valuation Act in holding that the value 
for the purposes of court-fee and Juris- 
diction in respect of the two reliefs was 
Rs. 140/-, and the aggregate amount of 
court-fee payable for these two reliefs 
came to Rs. 21/-. The case was conse- 
quently remanded and the plaintiff vrss 
permitted to make good the deficiency In 
court-fee. The trial Court gave findings 
on the issues as recast which are not 
necessary to be reproduced here, but It 
may be stated that the suit was decreed 
again. A permanent Injunction was 
granted to the plaintiff restraining defen- 
dant No. 1 In the terms already referred 
to above. 

4. An appeal was again preferred by 
the defendant but he valu^ the lelirf 
at Rs. 130/- and paid the court-fee of 
Rs. 13/- only. In other words, the appel- 
lant p^d the court-fee for one of the 
reUefe and that too was defident by 
Re. 1/- though he had himself raised an 
objection that earlier In the trial Ctnni 
the court-fee was payable by the plaintiff 
on two reliefs of iniunctions valued at 
Rs. 2W)/- which reouired a court-fee of 
Rs. 28/-. The appellant himself had In 
the previous app^ paid a court-fee of 
Rs. 21/- wbidi was in respect of two dis- 
tinct reliefs. A preliminary objection 
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was raised by the plainlifE respondent 
before the Senior Subordinate Judge that 
the appeal was _ insufficiently stamped 
and, therefore, liable to be dismissed on 
that ground alona This objection pre- 
v^ed and the appeal was accordingly 
dismissed. Hence the present second 
appeal. 

5. The only submisaon made by Mr, 
!A. L. Baliri, learned counsel for the 
appellant, is that the lower appellate 
Court was bound under the law, in terms 
of Order 7, Rule 11, Code of Civil Proce- 
dure, to have afforded an opportunity to 
the appellant to correct the valuation 
within a time to be fixed by Court and 
it was only on his failure to do so that 
the appeal could be dismissed. It is urg- 
ed that Order 7. Rule 11 of the Code 
applies to appeals as weU by virtue of 
Section 107 of the same Code. Section 107 
Is in the following terms; — 

"107. (1) Subject to such condiUous 
and limitations as may be prescribed, an 
Appellate Court shall have power — 

(a) to determine a case finally; 

(b) to remand a case; 

(c) to frame issues and refer them for 
trial; 

(d) to take additional evidence or to 
require such ewdence to be taken. 

(2) Subject as aforesaid, the Appellate 
Court shall have the same powers and 
shall perform as nearly as may be the 
same duties as are conferred and imposed 
by this Code on Courts of original juris- 
diction in respect of suits instituted 
therein," 

It is further contended that in any case 
the appellate Court could have, in the 
exercise of its discretion under Sec. 149, 
Code of . Civil Procedure, allowed the 
appellant some time to malce good the 
deficiency in court-fee. Reliance in this 
connection has been placed by the learn- 
ed coimsel on a Single Bench judgment 
of the Patna High Court reported as 
Mahabir Ram v. Kapildeo Pathak, AIR 
1957 Pat 111- It has been held there that 
the provisions of Order 7, Rule 11, are 
applicable to appeals also and that where 
the memorandum of appeal is insuffi- 
ciently stamped, the Court must afford 
the appellant an opportunity of making 
good the deficiency of the court-fee, and 
that a memorandum of appeal cannot be 
Injected .summarily on the groimd that 
it is insuffidently stamped. This autho- 
rity fully supports the appellant ana_ to 
the same effect are some of the decisions 
of Bombay, Calcutta, Rajasthan and Tra-r 
vancore-Oochin High Courts. 

6. There is indeed a conflict of opinion 
on the question as to whether the provi- 
sions of Order 7. Rule 11 in terms apply 
to appeals or not A Division Bench of 
the Lahore High Court in Bal want . Singh 
y, Jagjit Singh, AIR 1947 Lah 210, has. 


however, held that they are not appli- 
cable to appeals and it is a matter of dis- 
cretion with the Court under Section 149 
of the Code, whether time for payment 
of the deficit court-fee should be extend- 
ea or not. The same is the view held by 
a Full Bench of the Allahabad Iligh Court 
m a case reported as S. Wajid Ali v. Mt. 
Isar Bano Urf Isar Fatma, AIR 1951 AH 
64 fFB). It may be that by virtue of 
Section 107, an appellate Court has the 
same powers as an original Court in res- 
pect of plaints but that does not imply 
that Order 7, Rule H becomes applicable 
in terms to appeals. I must follow the 
Division Bench judgment of the Lahore 
High Court which, I may say with all 
respect, lays down the correct law. The 
only provision of law tmder whidh an 
appellate Court can extend time is Sec- 
tion 149 of the Code which vests a discre- 
tion in the Court in this regard. It is, of 
course, true that the discretion has to be 
judicial and not arbitrary, l^ere a 
Court is satisfied that the mistake in not 
paying a proper court-fee was a bona 
fide one, it is bound to allow the defici-' 
ency to be made good within a time pres- 
cribed by it. In the instant case, the 
appellate Court has rightly come to the 
conclusion that the mistake was not bona 
fide. The appellant himself raised an 
objection that the plaintiff had not paid 
proper court-fee as the two reliefs were 
involved and had the plaintiS made up 
the deficiency. He himself earlier filed 
an appeal paying court-fee on the same 
basis but in the present appeal, he chose 
to pay less court-fee for reasons best 
known to him. The court of first appeal 
was, therefore, justified in dismisang the 
appeal on the ground that it was insuffi- 
ciently stamped, and not allowing any 
more time to the appellant to make up 
the deficiency. 

7. The appeal has also abated. Matu 
Ram died on 16th February, 1962, and an 
application to bring his legal representa- 
tives on the record was made on lst June, 
1962, which was after the period of 00 
days. The explanation given for the 
delay in maldng the application is that 
the appellant was living at JuUundur and 
Matu Ram died in Kaithal, District Kar- 
naL The appellant claims that he got 
authentic information from the Municipal 
Committee, KaithaL by a letter dated 
26th May, 1962. and it was then only that 
he made an application to implead the 
legal representatives of the deceased on 
3 St June. 1962. There is a gap of more 
than six davs between the receipt of tlie 
inlormatibn and filing of the application 
in this Court which is not explained. It 
is admitted before me that the parties 
are related to each other, I cannot be- 
lieve that the petifi^oner did not know 
about the death of Matu Ram being his 
relation. If appears that to cover his 



276 P. & H, CPra 7-8)-lPrs. 1-2] Amar CTigh v. Jagdish (Narula JO A.LB. 


delay, he wrote to the Municipal Com- 
mittee, Kaithal, for Information about 
the death of the plmntiff so that he could 
be armed with a written Information and 
rely on the same to represent that the 
delay was not wilful. There is Inherent 
evidence in his affidavit which belies his 
statement and I am not prepared to be- 
lieve that he was not aware of the death 
of Matu Bam, The appeal must there- 
fore be held to have abated, 

8. For the foreEomg reasons, the 
appeal stands dismissed with no order as 
to costs. 

Appeal dismissed. 
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R S. NARULA, J. 

Amar Singh. Petitioner v. Jagdish and 
others. Respondents. 

Civil Revn, No. 245 of 1969. D/- 23-9- 
1969, from order of Sub. J.. 1st Class, 
Kamal, D/- 1-2-1969. 

Clril P. C. (1908), O. 1, E. 3 — Lease 
and subsequent sale of property — Suit 
for pre-emption — Plaintifl disputing the 
ceouineness of the lease, alleging that 
lease and sale are part of the same trans- 
action — Lessee can be joined as co- 
defendant with the vendor and vendees. 

In the ffuit for pre-emption where the 
property in suit is alleged to be In pos- 
sesdon of a third person who claims as a 
lessee, and Uie genuineness of whose 
lease is disputed by the plalntlS alleging 
that the lease deed and subsequent sale- 
deed are part of the same transaction, 
then the lessee can be joined as a co- 
defendant with the vendor and the ven- 
dees under O. 1. R 3, Am 1947 Nag 229. 
Rel om Am 1950 Ajmer 11 (1) & ATO 
1964 Tripura 16, Disting, (Para 7) 

The object of Rule 3 of Order 1 ts to 
avoid multiplldty of suits and needless 
expense to the parties If It could be avead- 
ed without embarrassment to the litigants 
concerned and the Court. In order to 
justify the joining of more than one per- 
son as defendants, it Is not necessary to 
show that all the defendants are Interest- 
ed in all the reliefs end transactions com- 
prised in the siht. Nor can It be said 
that no one can be joined as a defendant 
imless some specific relief is claimed 
against him. Joining of pro forma parties 
as defendants is well knovm. If the 
plaintiff is able to prove that the sale and 
the lea-'e, though executed on two diffe- 
rent dates, reallv form part ol one angle 
tnmsfictlon, and It Is further found that 
the plaintifl Is entitled to be substituted 
as a tvendee In place of defendant ven- 
dees It will probably be open to the 
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plaintiff to avoid the lease If he can prove 
that the sam e is either invalid or Is In 
reality non-existent and Is a mere farce. 
To direct the plaintiff to strike out the 
name of the lessee from such suit, and to 
drive the plaintiff to a second round of 
litigation against the lessee In case of the 
plaintiff’s success in the sidt for pre- 
emption, will be to encourage the very 
thing which is sought to be discouraged 
by Rule 3 of Order 1. Even if no speci- 
fic r^ef is claimed against the lessee It 
will be fair that he remains a par^ to 
the suit if the plaintiff wants a finding as 
to the genuineness or validity of the Im- 
pugn^ lease-deed, as it would be con- 
trary to the principles of natural justice 
for the trial Court to record any finding 
in connection with that matter without 
having the alleged lessee before the 
Court. (Para 6) 

Cases Referred: Chronological Paras 


(1964) Am 1964 Tripura 16 (V 51), 
Kshetra Mohan v. Mohamad 
padir 

(1950) AIR 1950 Ajmer 11 (1) (V 37), 
Dolatram SingJu v. S. Amar- 
chand Sarda 

(1948) AIR 1948 Nag 32 (V 35)»» 
ILR (1947) Nag 288. Rambhau 
Wamanrao v. Canesh Dcorao 

(1947) AIR 1947 Nag 229 (V 34)- 
ILR (1947) Nag 124, MaruUrao 
Govindrao v. Nathm^ Jodhraj 4. 


8 

B 

0 

7 


N. C. Jain, for Petitioner; Munishwar 
Puri and R N. Narula, (for No. 7), for 
Respondents. 


JUDGIVIENT:— The brief facts lead- 
ing to the filing of this petition for revl- 
sIOD of the order of the trial Court may 
first be surveyed. In order to appreciate 
the solitary jurisdictional question of law 
on which arguments have been addressed 
at the hearing of this case. For facility 
of reference. 1 will call the parties to this 
litigation by their titles In the Court of the 
Subordinate Judge. 


2. Mst Nihall defendant No. 1 sold 
the land In dispute to Man Singh and his 
three brothers defendants Nos. 2 to 5 by 
a registered sale-deed, dated June 8. 1967 
lor Rs. 18,000/-. Two days before the 
sale. Le., on June 6. 1967. Nihali execut^ 
a registered lease-deed in respect of the 
land which forms the subject-matter of 
this litigation, in favour of Amar Singh 
defendant No. 6, who has been stated by 
the counsel for the plaintiffs-respondents 
to be the father-in-law of the vendees. 
Jagdish son of Sadhu filed a suit for pos- 
B^cn in the purported exercise of his 
ri^t of pre-emption against the vendor 
md me vendees, and also Implead^ 
therein Amar Smgh defendant No. 6. the 
lessee. Subsequently. Lakshml 
Chand (plaintiff In the other suit) also 
med a suit for possession - of the game 
land in exercise of his right of pre-emp- 
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Son. liakslinai Chand also Impleaded 
Amar Sinfih petitioner as a defendant to 
his stilt. 

3. In paragraph 4 of the plaint of the 
suit filed by Jagdish, it was stated as 
below: — 

"That with a wew to harm and deprive 
the plaintiii of his superior right of pre- 
emption. defendant No. 1 with collusion 
and consent of defendants Nos. 2 to 5 
vendees, and Shri Karta Ram, their 
father, hit upon a device and executed a 
bogus and fabricated lease-deed in favour 
of' defendant No. 6 for a period 
of Kharif 1967 to Rabi 1987, on 
a nominal rent of Rs, 300/- per 
annum, and this lease-deed was got exe- 
cuted and registered on June 6, 1967, i.e., 
only two days before the execution and 
registration of the sale-deed,” 

In paragraph 7 of the plaint it was fur- 
ther pleaded: — ■ 

"That the lease-deed executed by de- 
fendant No. 1 in favour of defendant No. 
6 is not binding on the plaintiff on the 
following groimds: — 

fi) that in fact no lease was given by 
defendant No. 1 in favour of defendant 
No. 6. The document is a forgery and 
fabricated one and got executed by defen- 
dants Nos. 2 to 5 in favour of defendant 
No. 6, father-in-law of Prem Singh ven- 
dee, with the sole object of defeating the 
right of pre-emption; 

(ii) that the possession has not passed 
to the lessee and all is only a made up 
affair; 

(iiil that the lease and the sale formed 
part of the same transaction, and so the 
plaintiff is not bound by it.” 

In paragraph 4 of the written statement 
of the vendees (defendants 2 to 5), the 
allegation made in paragraph 4 of the 
plaint was denied, and it was added that 
defendant No. 1 had validly executed a 
lease-deed before the execution of the 
sale-deed, and the lease-deed would ex- 
pire in 1987. The averments made in 
paragraph 7 of the plaint were denied, 
and it was alleged that the lease-deed was 
valid, and had been duly executed by the 
vendor prior to the sale, as she was In- 
capable of managing her_ affairs. It 
was added that the plaintiff in the present 
suit had no right to challenge the lease. 
It was further stated that possession of 
the land in dispute was with the lessee, 
and that the lease and the sale were sepa- 
rate transactions. In a_ preliminary ob- 
jection raised in the written statement of 
Amar Singh defendant No. 6, it was urg- 
ed that the suit was not maintainable in 
its present form, as regards the lease- 
deed, in his favour. The specific objec-. 
tion was: — : 

"The plmntiff who wants to step info’ 
the shoes of defendant No. 1 should fijri 
get the lease-deed set aside and then file 
a suit for pre-emption.” 


4. By his order, dated February SL 
- W69, the Subordinate Judge, First Class, 
Kamal, repelled the preliminary objection 
raised by Amar Singh and relying on the 
mdgment of Puranik J., in Marutirao 
Govindrao v. Nathmal Jodhraj, AIR 1947 
Nag 229, held that the plaintiff-pre-emp- 
tor should not be driven to a separate 
suit, and he should be allowed to chal- 
lenge the impugned lease in this suit for 
pre-emption itself. It is against the above- 
said order of the trial Court that the pre- 
sent revision petition has been filed by 
Amar Singh defendant No. 6. 


5. Mr. N, C. Jain vehemently argued: 

fi) that the plaintiff has no locus standi 
to, challenge the genuineness and the vali- 
dity of the lease-deed without first suc- 
ceeding in the pre-emption suit, and step- 
ping into the shoes of the vendor; (This 
is reverse proposition as compared with 
the preliminary objection). 

(ii) that no relief having been claimed 
against defendant No. 6, the dilute as 
to the lease executed in his favour should 
not be allowed to be brought into the pre- 
emption suip and should be left to be 
fought out in a subsequent litigation, in 
case the plaintiff succeeds in proving his 
right of pre-emption and is able to obtain 
a decree for possession of the land; 

(iii) that the judgment of the Nagpur 
High Court in Marutirao Govindrao’s case, 
AIR 1947 Nag 229, is based on the pecu- 
liar feature of Section 183 of the Berar 
Land Revenue Code, inasmuch as there 
is no corresponding provision in the Pun- 
jab Pre-emption Act; and 

fiv) that if no distinction between the 
Nagpur case and the present case can be 
found out, the judgment of Puranik, J. 
In the Nagpur case does not lay down the 
correct law. 


6. Rule 3 of Order 1 ol the Code of 
Civil Procedure lays down: — 

"All persons may be joined as defen- 
dants against whom any right to relief 
in respect of or arising out of the same 
act or transaction or series of acts or 
ixansactions is alleged to exist, whether 
jointly, severally or in the alternative, 
where, if separate suits were brought 
against such persons, any common ques- 
tion of law or fact would arise.” 

One of conditions precedent for the 
application of Rule 3 is that the right to 
relief must have arisen in respect of or 
out of the same act or transaction, or 
series of acts or transactions. "ViTiereas 
the plaintiff has specifically urged that 
the lease and the sale are part of the 
same transaction, this allegation has been 
denied by the defendants. No decision on 
that part of the issue between the parties 
has yet been given by the trial Court 
The object of Rule 3 of Order 1 is to 
avoid multiplicity of suits and heedless 
expense to the parties if it could be avoid- 
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without embarrassment to the liti- 
gants concerned and the Court It Is 
settled law that in order to justify the 
joining of more than one person as defen- 
dants, it is not necessary to show that 
all the defendants are interested in all 
the reliefs and transactions comprised In 
the suit Nor am I aware of U bainnt* 
ever been laid down that no one can be 
joined as a defendant unless some sp^- 
fic relief is claimed against him. Joining 
of pro forma parties as defendants Is well 
known. If the plaintiff is able to prove 
that the sale and the lease, though exe- 
cuted on two different dates, really form 
part of one single transaction, and It is 
further found that toe plahitiff Is entitled 
to be substituted as a vendee in place of 
defendants Nos. 2 to 5. It would probably 
be open to toe plaintiff to avoid toe lease 
if he can prove that toe same Is either 
invalid or is in reality non-existent and 
is a mere farce. It has not been disputed 
that even if toe petitioner Is excluded 
from the array of delendants. a suit lor 
possession would be maintainable against 
him on the ground that no valid tease of 
the land in dispute has In fact ever been 
created in his favour by defendant No. I, 
after toe plaintiff succeeds lo the pre- 
emption suit and becomes the owner of 
toe property by depositing toe rest of the 
pre-emption money. To direct the pl^- 
tiff to strike out the name of defendant 
No. 6 from the present suit, and to drive 
toe plaintiff to a second round of litiga- 
tion against toe present petitioner in case 
of toe plaintiffs success In the suit for 
pre'emption, would be to encourage the 
very thing which Is sought to be dis- 
couraged by Rule 3 of Order 1 of the 
Code of Civil Procedure. If the plaintill 
had not Impleaded defendant No. 6 and 
if defendant No. 6 had come forward to 
be made a party to toe suit for pre-emp- 
tion. the application of the defendant 
would not have normally succeeded as 
he is certainly not a necessary party to 
the suit for pre-emption. The proviaon 
made in Rule 3 of Order 1 of the Code Is 
merely enabling and does not cast an 
obligation on a plaintiff to Implead defen- 
dants against whom different relief» may 
be claimed e%'eii ii no specific relief has 
been claimed against defendant No. 6, A* 
such it is but fair that he should remaiii 
a party to the suit if the plaintiff wants 
a finding as to the genuineness or validity 
of the impugned lease-deed, as it would 
be contrary to the prindples of natimal 
iustice for the trial Court to record any 
finding in connection with that matter 
without having the allied lessee before 
toe CourL 

7, In Marutirao Govindrao’s case, 
AIR 1947 Nag 229 (supraj. toe pl^tiff- 
pre-emptor had impleaded the lessee 
the land in suit as a co-defendant wlto 
the vendor and the vendees. The allega- 
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tion of the plaintiff was that the lease- 
de^ was bogus and had been obtained 
from toe original vendor collusivelv with 
a \dew to clogging the plaintiffa right of 
pre-emption. The defendants Including 
the lessee argued before the trial Court 
that toe lessee was not a necessary party 
to the suit. The trial Court held that 
the genuineness or otherwise of the 
lease-deed could not be gone Into In the 
pre-emption suit. A petition for revirion 
against the order of the trial Court was 
allowed by puranik. J. on the ground that 
sub-section (2) of Section 183 of toe 
Berar Land Revenue Code permits toe 
Court to examine the transaction and fix 
a fair consideration for the interest sought 
to be pre-empted. It was held that In- 
asmuch as the plaintiff vras the 

Court to examine the transaction of sde. 
and there were redtals in toe sale-deed 
regarding the lease-deed, it was open to 
the Court to examine toe correctness of 
those recitals. In the present case Mr. 
Jain states that the sale-deed does not 
make any mention of the lease-deed. 
Learned counsel for the respondents were 
cot in a porition dther to admit or deny 
toat allegation. Neither the sale-deed 
nor any copy thereof has been shown to 
me. Even if it is presumed that tnere is 
po recital about the lease-deed tn toe 
sale-deed. It is still open to the plaintiff 
to allege and prove that the sale-deed 
and the lease-deed, though executed ofl 
separate dates and on separate papers, In 
fact form one transaction. The plea of 
real price being much less has also been 
taken in this case. Puranik. J. held In 
Marutirao Govindrao’s case, AlH 1947 
Nag 229 that the learned Judge was not 
aware of any law which prevents the 
Court from trying a suit as laid, and that 
the plaintiff was entitled to have the 
Question as to the actual possesrion of the 
property cleared up In the pre-emption 
Euit itself instead of the plaintiff being 
driven to file another suit It was held 
toat the alleged lessee was In these dr- 
cumstances necessary party to the suit as 
toe Inouiry sought to be made by the 
plaintiff into the validity of the lease 
could not be held In the atcence of toe 
alleged lessee. Nor am I able to see any 
material distinction between the Berar 
case and the present case on the Question 
of the relevant legal provision. Sec. 183 
of the Berar Land Revenue Code has not 
been ehown lo me. But from whatever 
was stated about toat provl^a In toe 
judgment of the High Court, It appears 
toat the provision of Section 25 of the 
Punjab Pre-emption Act which autho- 
rises the Court to determine whether the 
price at which the sale is stated lo have 
taken place has been fixed In good faith 
or not. and in case of a finding in the 
negative to fix toe market-value as the 
price for the purposes of toe suit, is ti 



1970 J^marJit Singh v, 

pari mateiia -with Section 183 of the Berar 
Land Revenue Code. Mr. Jain has not 
bera able to show to me any law prohi- 
biting the joining of the lessee as a co- 
defendant with the vendor and the ven- 
dees in the suit for pre-emotion where 
the property in suit is alleged to be in 
possession of a third person who claims 
as a lessee, and the genuineness of whose 
lease is disputed by the plaintiff. I think 
it would be unfair to the plaintiff to drive 
him to a separate suit for possession after 
succeeding in the suit for ore-emptiom 
If, however, the plaintiff fails in the pre- 
emption suit, the alleged lessee would not 
suffer in any manner except to the extent 
of the posts incurred by him in defending 
tMs suit for which there is ample provi- 
sion in the Code to compensate birn, 

8. Mr. Jain reKed on the judgment of 
the learned Judicial Commissioner. Ajmer, 
in Dolat Ram Singhi v. S. Amarchand 
Sarda, AIR 1950 Ajmer 11 (1). In that 
case Atma Charan, J. C., held that. in a 
suit for pre-emption the mortgagee of the 
land in suit is not a necessary parly. It 
was observed that the mortgagee could 
be produced as a witness. According to 
the finding recorded by the learned Judi- 
cial Commissioner, there was no triable 
issue between the mortgagee and the pre- 
emntor in Dolat Ram Smghi’s case. AIR 
1950 Ajmer 11 (1). It was the admitted 
case of both parties that the market value 
of the equity of redemption was Rs. 2000/-. 
No relief had been asked for in the plaint 
against the mortgagee. The only dispute 
related to the court-fees payable on the 
plaint because of the impleading ol the 
mortgagee, and that was also an inci- 
dental matter. It was in those circum- 
stances that the learned Judicial Com- 
missioner held that the mortgagee was 
not a necessary party to the suit. ffhe 
facts of the Ajmer case are clearly dis- 
tinguishable from the case before me. In 
fact the judgment of Puranik, J. of the 
Nagpur High Court appears to be on aU 
fours. Por the reasons already recorded 
by me I am in respectful agreement with 
the view expressed by Puranik, J. The 
judgment of the Judicial Commissioner 
of Tripura in Elshetra Mohan y. Moha- 
mad Sadir, AIR 1964 Tripura 16, lelates 
to a reverse case. A person wanted to be 
impleacied as defendant to a_ suit for spe- 
cific performance on the' basis of an ante- 
rior title to the property said to have 
been in existence before the agreement 
for specific performance was entered into. 
It was observed that such a person did not 
come either under Section 27(b) or fc) of 
the Specific Relief Act, and the plaintiff 
could not obtain any specific relief against 
such .a person- That being the case, it 
was held that such a person could not 
insist upon the plaintiff making a 

party thereby converting the suit for 
specific performance into one on title and 
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Introduce matters in -the suit which are 
quite foreign to obtain the relief prayed 
for therehx I have already observed that 
the provision contained in Rule 3 of 
Order 1 of the Code of Civil Procedure 
is for the benefit of the pl^tiff, and 
merely enables a plaintiff to implead any 
erson who is permitted by that rule to 
e arrayed as a defendant, but the said 
provision does not entitle any person to 
insist on becoming a party to a smt even 
if the plaintiff does not desire to implead 
him. 

9, Messrs. Munishwar Puri and R. N. 
Narula Advocates for the two plaintifife 
referred lo the judgment of Padhye, J. 
in Rambhau Wamanrao v. Ganesh Deo- 
rao, AIR 1948 Nag 32. Joinder of certain 
defendants was allowed in that case as it 
was found to be perfectly imobjectionable 
as it would not have rendered the suit in 
any way vexatious or harassing to the 
defendants. The facts of that case are 
distinguishable and the judgment of 
Padhye, J. is not of any direct and real 
assistance to the respondents though it 
does tend to support their case. 

• 10. Mr. Puri lastly argued that the 
order of the trial Court does not amoimt 
to "a case decided” within the meaning of 
Section 115 of the Code of Civil Proce- 
dure. and that therefore, this petition for 
revision against that order is not compe- 
tent. In the view I have taken of the 
merits of the. controversy, it is unneces- 
sary to go into this academic question. As 
at present advised, I am inclined lo think 
that if it could be sho'wn that the trial 
court has no jurisdiction to proceed with 
the suit against the defendant-petitioner 
in the present litigation, the order of the 
trial Court holding to the contrary would 
have amounted to "a case decided” within 
the meaning of Section 115. 

11. For the reasons already recorded 
by me, I am of the opinion that no excep- 
tion can be taken to the order of the trial 
Court allo-wing the suit to proceed with- 
out striJdng out the name of defendant 
No. 6 from the array of defendants. This 
revision petition, therefore, fails and is 
dismissed ■with costs. 

Petition dismissed. 
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Deceased, unemployed and addicted to 
drinHna demanding money from, ac c used, 
bis son —> Accused declining saying that 
he had no money to give to the deceased 
to be waked In drinldng — Deceased la 
Immediate presence and hearing of hIS 
wife, hmling foul abuse that the accused 
must provide him vrith money, no mattef 
if he had to get his mother prostituted 
for raising It — Accused on hearing the 
foul abuse immediately Inflicting blows 
vrith ~ Held, ttie abuse of the 
foulest kind hurled by the deceased In 
the circumstances of toe case, was grave 
and sudden enough to entitle the accused 
to toe benefit ol SzKption 1 to S, 300, 
Consequently toe offence committed by 
him vras one under S. 204, Part (1), 
(187&-80) ILK 2 Mad 122 St AIR 1962 SC 
605, BeL on. (Para 12J 

Cases Referred: Chronological Paras 
AIR SC fiOfi (V 40'i = 

19G2 (1) Cri U 521, K. M Nana- 
. vati V. State of llaharashtra U 

(1878-80) ILK 2 Mad 122=1 Weir 

302. Dnpress v. Khogayi II 

Bahadur Singh, for Appellant; M. P. 
Singh Gill, Asst Advocate General, Pun- 
jab, for Respondent 

R. S. SABKARXA, J. : This Is an appeal 
by Amarjit SingK who has been convict- 
ed for murder of his father, Sobas Singh, 
by the learned Additional Sesdons Judge, 
Jullundur, and sentenced to imprlsmunent 
for life. 

2. The facts of the prosecution 

as they emerge from the record, are as 
follows:-- 

Sohan Singh deceased was oiit of em- 
ployment He was addicted to drinking. 
He was living In toe game bouse along 
with his son, Amarjit Singh appellant 
and his wife. Udham Kaur, at DalewaL 
Amarjit Singh was, however, employed 
as a worker In the Workshop of one 
Shankar Singh at Goraya. 

3. On April 23, 1966, at about noon, 
the deceased pressed the appellant to give 
him some money. The appellant dedln- 
ed, saying that he had no money to dve 
to the deceased to be wasted In drmking. 
The deceased hurled a foul abuse, to the 
effect that toe accused should raise 
money by getting his mother prostituted 
and then provide the same to the deceas- 
ed. Tlus the deceased said in toe pre- 
sence of his wife, Udham Kaur. D.W. 1. 
who was In the house cutting some vege- 
tables. On healing thtg foul abuse, 
appellant Immediately gave three blows 
with the knife, ExHblt P-L to toe de- 
based on the left tipper arm. toe left 
side of the back and the right ride of the 
chest Injury No. 3 had penetrated the 
right lung. On receiving these blows, 
Sohan Singh injured ran out The wit- 
n esses, namely, Udham Eaur, wife of *h«» 
deceased. Fargan Sln^ brother of the 
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deceased, and Pakhar StogH Sarp^d: 
fptight hold of toe accused. Pakhar Singh 
ppa tehed toe bloodstained knife. Exhibit 
P-J, from Amarjit Singh accused. Sohan 
Sln^ after going out a few paces, 
ped dead. Living Bakhsha Singh, P.W. 
3. to guard the dead body, and Amarjit 
Singh appeHmit In the cukody of PaJtoaX 
pipgh Sarpanclt P-W. 2, Pargan Sin^ 
went to Police Station, Phlllaur. 6 miles 
away, and lodged toe First Information 
Report Exhibit P-D. at 1 P3L on the 
aame day. After recording this report 
Sub-Inspector Lachhman Shuto reached 
toe spot took over the custody of toe 
accused and toe bloodstained knife. Lsm- 
bit P-1. 

4. After completing the Investigation, 
toe Police challaned Amarjit Singh in the 
Court of the Judicial Magistrate First 
Clftss. who. after a preliminary enquiry, 
committed him, for trial to the Court of 
Session, with toe aforesaid result 

5. Pargan Singh. P.W.. was examin- 
ed by toe Committing llaglstrata He, 
however, died before the trial. His state- 
mcnt. therefore, was duly transfeiied to 
the Sessions record under Section 33 of 
the Evidence Act The prcsecutloa ^ 
examined pakhar Singh. P.W. 2, 
e^witness, at the trlaL Pargan Si n gh 
and Pakhar Singh, P.Wa., narrated more 
or less, the same story, to the witness- 
bpz, which has been set out at the ctnn- 
gtfDcejnent of this judgment 

6. At toe trial, Arnarjlt Stosh accused, 
examined tinder Section 342, Crhn^l 
Procedure Code, admitted that be l^d 
caused the injuries with the knife. Exhi- 
bit P-1, to h^ father, but set up these 
two pleas: 

(a) That the deceased was about to 
strike him vrith knife, and that thereupon 
he snatched that knife from the deceased 
and strode the latter mth it in toe exer- 
cise of his right of private defence. 

(bl That it was the filthy abuse hurled 
by toe deceased to the that ’‘the 

accused should provide toe former with 
money at any cost even if it Is to 
raised by prostitution of the accused a 
mother”, that gave him grave and sudden 
provocation, as a result of which, toe 
accused whilst deprived ol toe povTer of 
eelf-control, gave blows to the deceased 
with a knife with wtdeh the accused’s 
mother was cutting vegetables nearby. 

7. The accused examined his mother, 
Udham Kaur. D.W. 1. vriio has. In her 
evidence, fully supported both toe pleas 
eet up by her son. The learnt tri^ 
Judge has disbelieved Udham E^ur with 
regard to toe plea of self-defence; and, 
we think, rightly. The facts concerning 
this plea were never put to Pargan Singh, 
P.W. The plea of self-defence therefore. 
Is an after-thought. Udhtoi itour was in 
a very unfortunate situation. She had Icet 
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her hushand. She did not want to lose 
her bread-ivinner, son, and thus be left 
beggared and resourceless on the scrap- 
heap of society. 

8. But Udham Kaur’s testimony could 
not be — and has not been ■— disbelieved 
with regard to the misbehaviour of the 
deceased and the filthy abuse uttered by 
the deceased. Considering the plea (fa), 
the learned trial Judge observed: — 

"Though the deceased was at fault to 
some extent in abusing his son, but these 
circumstances were not such which in a 
village could give grave and sudden pro- 
vocation to the accused. In villages 
abuses in the names of mothers and sisters 
are hmled by people without realising 
what they mean. If a father who was 
head of the family used abusive language, 
the son was bound to tolerate. There 
was no occasion for grave and sudden 
provocation. If the accused had not been 
the son of the deceased, then the learned 
counsel could say that there were no 
reasons, why he should have tolerated the 
abuses of another person, but in this case 
even this stand cannot be taken." 

It wifi, be seen that the trial Court has 
not rejected that version of the accused 
and his mother which constitutes the 
factual basis of plea (b). Indeed, sxifii- 
dent foundation of this plea existed even 
in the F.LB. and the evidence of Pargan 
Singh, P.W. The trial Judge has only 
held that these circumstances could not 
constitute grave and sudden provocation 
for the purpose of Exception I to S. 300, 
Penal Code because — 

(i) in villages abuses in the names of 
mothers and sisters are hurled by people 
without realising what they mean; and 
(ii) the son was boimd to tolerate the 
abusive language used by the father, who 
was the head of the family. 

9. The learned counsel of the State 
before us, also, has, supporting the above 
reasoning, argued that among villagers 
filthy abuses are commonly used as mean- 
ingless expletives, and therefore can 
never, in a case concerning them, amount 
to grave and sudden provocation within 
the said Exception. We are_ unable to 
agree with this reasoning. Firstly, no 
abstract generalisation can be made that 
foul abuse in the case of villagers, be- 
tween a father and son, can never amount 
to grave and sudden provocation. It is a 
matter of common knowledge that Punjab 
villagers are very sensitive in such mat- 
ters. A foul abuse with reference to the 
mother or sister, without^ any other 
motive, often provokes .the viBager abus- 
ed to violent crime, including murder. 
Under the Indian Penal Code, even foul 
words may amount to grave and sudden 
provocation. The authors of the Code 
have observed; 

"It is an indisputable fact, that gross 
insults by word or gesture have as great 


a_ tendency to move many persons to 
wolent passion as dangerous or painful 
^dily injuries; nor does it appear to us 
pat passion excited by insult is entitled 
to less indifigence than passion excited by 
Ppu On the contrary the circumalance 
that a man resents an insult more tnan a 
wound is any thing but a proof that he is 
a man of peculiarly bad heart.” 

_ 10. Secondly, this was not a case of 
sunple foul abuse given by a father to 
imbraid his erring son. On the contrary 
pw was a case of a profligate and alco- 
holic father pestering his bread-earning 
son for money to be wasted in immord 
and dissolute pursuits by the former. The 
past conduct of the non-eaming father 
in coming home daily drunk and also 
stuffed with poppy heads, was already a 
standing and continuous source of provo- 
cation to the son whose meagre earnings 
were hardly sufficient to meet the barest 
needs of the family. The resentment 
tliat was bmlding up in the mind of the 
son as a reaction to the continuous provo- 
cative conduct of the father spread over 
the past one month or so. had reached 
the breaking point shortly before the 
occurrence when the drunken father set 
upon the son with a torrent of horrible 
oaths to extort money for his immoral 
habits. The abuse that the son must 
provide him with money, no matter if he 
had to get his mother prostituted for 
raising it, was the last straw — a match- 
stick to a charged keg of gunpowder. 
Any normal reasonable son in sudi cir- 
cumstances on hearing the fiilthy abuse in 
the immediate presence and hearing of 
his mother, woffid have been inflamed to 
.violent passion against the father. 

11. If any authority is needed on the 
point, reference may be made to Empress 
V. Khogayi, (1878-80) ILR 2 Mad 122. It 
was laid down there that when it is said 
that the provocation must be ’sudden’ it 
is implied that it should have aU Imme- 
diatdy preceded the homicide in point of 
time. A person may by repeated or con- 
tinuous provocation arouse another to a 
state of mind when the provocation imme- 
diately preceding the act is only the last 
straw. This authority was approved by 
the Supreme Court in Nanavati’s case 
AIR 1962 SC 605 wherein it was laid 
down that the state of mind of the accus- 
ed, having regard to the earlier conduct 
of the deceased, may be taken into consi- 
deration in judging whether the subse- 
quent act would be a siiffident provoca- 
tion to bring the case within the Excep- 
tion, 

12. Thus, from whatever angle the 
matter may be looked at, the abuse of 
the foulest kind hurled by the deceased, 
in the circumstances of this case, was 
grave and sudden enough to entitle the 
appellant to the , benefit of the said Ex- 
cejffion. Consequently, the offence com- 
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mltted by the appellant ms one under 
Section 304, Part (1). In the resjlt we 
would partly allow this appeal, alter the 
appellant’s conviction Into one under 
Section 304, Part (I). Penal Code and 
r^uce his sentence to five years' rigoroui 

imprisoninent. 

13. S. a BnTAL, J.j I agree. 

Order according)?. 
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FULL BENCH 

MEHAR SINGH, C. J„ P. C. PANDIT 
AND R, S. NARULA JJ. 

Mahant Gurmukh Singh, Petitioner v. 
The State of Punjab and others. Respon- 
dents. 

S.C.A No. 329 of 196B and Gvil iflsc. 
No. 3005-C of 1968, D/- 2&-U-1969. for 
leave to appeal to Supreme Court agau^ 
judgment of Full Bench, D/-ia-3-1968. 

(A) Limitation Act (1363), S. 12 p) 
and Alt. 132 — Application for special 
leave to appeal to Snpreme Court under 
Art. 133 (1) of Constitution — Limitation 
—Application for copy of judgment filed 
hy party on 18th April, 1968 — Copy pre- 
pared by office of Court on May 23. 1988 

— Party not coUecting copy on that date 

for want of foods — Copy collected there- 
after on Aoffust 27. 1968 — Party held 
was not entitled to add the whole period 
npto Augnst 27, 1988 to the normal period 
of limitation onder Art 132 It could 
only add the period between date of its 
application and date of preparation of 
copy by office of Court AIR 1968 SC 
960. Distinc. (Para 3) 

(B) Xamiteflon Act (1983). S. 5 and 
Art 132 — Application by party for leave 
to appeJ imder Art 133 of Constitution 

— Application filed beyond limitation — 
PIea_ of non-availabiUty of amount for 
obtaining copy of judgment prepared to 
the tnowlcdge of party alleged — Party 
held not entitled to benefit of S. 5 or 
special latitude. AH* 1951 Punj 154, EeL 

(Fara 4) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 060 (V 55)=» 

1968 Cri I-r 1132, State of U. P. 

V, Maharaja Narain 3 

(1964) AIR 1964 PunJ 154 (V 51)=*- 
1964 Ciir IJ 23, Punjab State v, 

Gopal -Singh B 

(1935) AIR 1933 Lah 682 (V 22)= 

ILR 17 -Lah 621, hlathela v. Sher 
Mohammad 3 

(1934) AIR 1934 Mad 306 (V 21) = 

ILR 57 Mad 560 (FB). Thirumala 
Reddi ^v. Anavemareddi 3 

0922) AIR 1922 PC 352 fV 9) =49 
Ind App 307, Pramatha Nath Roy 
V. T.llliain Arthur I tee 3 

AN/AN/A29/70/RGC/M 


Puran Chand, for Petitioner; B, S, 
Dhillon. Advocate-General, Punjab, ios 
Respondents. 

R. S. NARULA, J.:— This order will 
disuse of Civil Miscellaneous Na 3005/C 
of 1968. and Supreme Court Application 
329 of 1968. The Supreme Court Applica- 
tiem has been filed under Art. I33(l)(a} and 
(c) uf the Constitution in respect of our 
Judgment, dated 18th March. 1958. where- 
to we dismissed Civil Writ 1925 of 1964. 

2. Civil Miscellaneous 3005/C of 1968, 
has beoi filed under Section 5 cf the 
lamitatioD Act for condoning the delay 
in submitting the Supreme Court Appli- 
cation. The first contention of Mr. 
Puran Chand, learned counsel for the 
petitioner, is that the application for 
leave to appeal to the Supreme 
Court has been filed within lime 
as he is entitled to add to the 
normal period of limitation the entire 
time which actually elapsed between tte 
date on which he made the application 
for a certified copy of our judgment in 
the writ petition, and the date on which 
he actually obtained the certified copy. 
It is not disputed that under gub-sea (21 
of Section 12 of the limitation Act. 1963, 
the petitioner Is entitled to add to tbo 
nonnal period of limitation (sixty daya 
prescribe under Article 132 of the bche* 
dule to the XJmitation Act) **the tlmB tfr* 
Qul^te for obtaining a copy" of our order 
m the writ petition. The application for 
certified copy was submitted by the peti- 
tioner on April 18. 1968. It is the com- 
mon case of both sides that the copy was 
prepared by the office of the Court by 
May 23. 1968, but when the petitioner' 
wanted to collect the copy, he found that 
he did not have enough funds to pay for 
IL Time was taken by the petitioner 
from May 23. 1968. till August 27. 1968, 
for arranging for the money requisite for 
obtaining the copy. On the last men- 
tioned date he paid for the copy and 
obtained it. The petition under Art 133 
of the Constitution was filed by him on 
September 20, 1968, but was returned by 
the office to produce the certified copy of 
the order to enable the Registry to verify 
limitation. The petition was toen re-fil«i 
on October 9. 1968. Having been tound 
to have been filed beyond time, the peti- 
tion was returned on that very day. It 
was ultimately resubmitted on October 
15. 1968 along with the miscellaneous ap- 
plication. 

The contention of the learned coun- 
for the petitioner is that he is en- 
titled to add to the normal period of sixty 
days, the whole of the period between 
April* 18 and August 27. 1968. If the 
whole of this period could be added imder 
Se<^on 12(2) of the limitation Act. the 
petitioner’s application for leave to appeal 
to the Supreme Court would Indeed be 
within time, Mr. B. S. DbDlon, the leam- 
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ed Advocate-General for the State of 
Itoiab, has contended that the petitioner 
5s entitled to add 36 days (the period be- 
tween April 18, 1968, and May 23, 1968) 
to sixty days and he should have filed 
the application under Article 133 of the 
Constitution on or before June 22, 1968. 
Even^ if it could be argued that the Court 
Vrap in vacation on the last date of limi- 
tation. the petitioner could have availed 
of llie provisions of Section 4 of the Limi- 
tation Act. and should then Imve filed 
the application on July 8, 1968, he., on 
the re-opening day of the Court The 
claim of the petitioner to add time right 
tip to August 27. 1968, has been hotly 
contested on behalf of the respondents, 

3. Mr. Puran Chand has argued that 
the Supreme Court has held in Stale of 
U.P. V. Maharaja Narain, AIR 1938 SC 
960, that a litigant is entitled to the entire 
time actually spent by him in obtaining 
the copy and not only the time which 
was required by the Court for preparing 
the copy. We have carefully gone 
through the judgment of the Supreme 
Court in Maharaja Narain’s case, AIR 
3.968 SC 960, and are unable to agree with 
Mr. Puran Chand that any such proposi- 
tion of law has been laid down by their 
Lordships of the Supreme Court as is 
sought to be canvassed before us by tlie 
learned counsel. 

In the case of Maharaja Narain, AIR' 
3960 SC 960, the Supreme Court had set 
aade'and reversed the order of the Alla- 
habad High Court dismissing the State’s 
appeal against acquittal on the ground 
that though it was within time after add- 
ing the period actually spent in the pre- 
paration of the certified copy of the lower 
Court’s order filed with the appeal, it was 
still out of limitation as the State was 
entitled to a much lesser time which had 
been taken by the State in obtaining 
another copy of the same order of the 
trial Court. The view adopted by the 
' Atiaba bad High Court was undoubtedly 
supported by a decision of the Lahore 
ffigh Court in Mathela v. Sher Moham- 
mad, AIR 1935 Lah 682. ■ In_ that case also 
It had been held that the time requisite 
means simply time required by the appel- 
lant to obtain a copy of the decree, assum- 
ing that he acted with reasonable 
promptitude and diligence, and that the 
time requisite for obtaining a copy Is the 
shortest time during which copy would 
have been obtained by the appellant, and 
has nothing to do with the^ amount if 
time spent by him in obimning the pai^- 
cular copy which he chose to file with 
the memorandum of appeaL While accept- 
ing the State’s appeal against the ded- 
don of the Allahabad High Court, their 
Lordships of the Supreme Court over- 
ruled the Lahore view. No sucdi thing 
happened in the instant case. 33ie ques- 
tion as to whether the time between the 


date on which the certified copy is in 
fact ready for delivery to the knowledge 
of the applicant, and the date on which 
he actually takes delivery of the copy, 
should or should not be treated as time 
requisite for preparing the copy never 
came up for consideration before the 
Supreme Court in Maharaja Narain’s case, 
AIR 1968 SC 960. On the other hand, it 
is apparent that their Lordships of the 
Supreme Court did not differ from the 
view taken by the Judicial Committee 'n 
Pramatha Nath Roy v. William Arthur 
Lee, 49 Ind App 307=AIR 1922 PC 352, 
In that case, the Judicial Committee bad 
held that the applicant was not entitled 
to deduct the time lost due to his own 
laches, and that the time which need not 
have elapsed, if the appellant had taken 
reasonable and proper steps to obtain a 
copy of the decree or order, could not be 
regarded as 'requisite’ within the meaning 
of sub-section (2) of Section 12. Their 
Lordships expressly approved of the view 
taken by a Full Bench of the Madras 
High Court in Tirumala Reddi v. Anave- 
mareddi, ILR 57 Mad 560= AIR 1934 Mad 
306 (FB) to the effect that the words 
"time requisite for obtaining a copy of the 
decree, sentence or order” in Section 12(2) 
of the Limitation Act mean the tiriie 
beyond the party’s control occupied in 
obtaining the copy which is filed with 
the memorandum of appeal, and not an 
ideal lesser period which might have 
been occupied if the application for copy 
had been filed at some other date. 

The judgment of the Supreme Court 
Is, therefore, of no avail to the petitioner 
If the view sought to be canvassed by Mr. 
Puran Chand were to be accepted, ll 
would have to be held, as suggested by 
the learned counsel, that if aftCT coming 
to know that the certified copy is ready, 
the applicant sits at home for six months 
or a year, and actually chooses to collect 
the copy after the expiry of that period, 
he would be entitled to add even those 
six months or year to the time to which 
he is entitled for filing the appeal under 
Section 12(2) of the Lknitation Act. 3?hL3 
appears to us to .be preposterous. We 
have, therefore, no hesitation in repelling 
this contention of Mr. Puran Chand, and 
in holding that the last date_^ for filing 
the Supreme Court Application in this 
case was June 22, 1968, after availing of 
the normal period of sixty days provided 
under Article 132, and an additional 
period of 36 days under Section 12 (2) of 
the Limitation Act. 'The Supreme Court 
Application was, therefore, filed far be- 
yond time when it was submitted to this 
Court for the first time on September 20, 
1968. 

4. Counsel then submitted we 

should extend the time for filing the 
application under Article 133 of the Con- 
stitution up to September 20, 1968, by 
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holding that the applicant was prevented 
by sufficient cause from filing it any ear- 
lier, The only cause which is mentioiied 
in the miscelianeoiis application is ex- 
pressed In the following words;—* 

"That as the charges of the certified 
copy were more than Rs. 200/-, the peti- 
tioner was not able to arrange such a big 
amount and could only get the copy on 
August 27. 1968, and the petitioner de- 
serves to be allowed time from the data 
of application till the date of delivery 
and if ^hi«! time is allowed, then the 
application is within time.*’ 

The above quoted averment In the mfe- 
cellaneous application does not really 
amoimt to an explanation for the delay, 
but is a plea in support of the first sub- 
mission made by coxmseL Even other- 
wise. we are unable to hold that if an 
applicant is not able to collect a certified 
copy for about three months after it is 
ready to his knowledge because he had to 
arrange for money to pay the costs of th“ 
copy, it would amount to a sufficient 
caxise for delay in filing the petition %vith- 
in the meaning of Section 5 of the Limi- 
tation Act A Division Bench of this 
Court consisting of Dukt J* end my Lord 
P. C. Pandit. J. held In Punjab SUle 
v. Gopal Singh. AIR 1964 Puaj 154, that 
whether the appellant happens to be the 
State Government and the reason civea 
out lor fine delay In filing an appeal was 
that the delay had occurred b^use on 
the last day of the limitation, the appel- 
lant discovered that it did not have sufll- 
dent money to buy the necessary court- 
fee, but no explanation is forthcotnlog as 
to why such state of affairs was allowed 
to come into existence, the appellant Is 
not entitled to the benefit of Section 5. 
Though in that case the Government 
offidal concerned could not necessarilv be 
expected to pay the money required for 
court-fee from Ws pocket, and no latitude 
was allowed to the Government as no 
explanation was (fiven for not putting the 
official concerned in funds within time, 
the position is worse in the present case. 

Mere non-availability of funds for ob- 
taining the requisite certified copy Is, In 
our opinion, no groxind for the extensioo 
of time under Section 5 of the Umitatioa 
Act. Once it is foimd that the Supreme 
Court Application was barred by time, 
the petitioner has also to explain as to 
what prevented him from filing the appli- 
cation for leave to appeal to the Supiono 
Court even after obtaining the certified 
copy of the iudgment on August 27. 1968, 
till he actually filed It on September 20^ 
1SG8. Even a purported explanation for 
this delay Is not forthcoming in the ajv 
plication of the petitioner or the affidavit 
Bupportiiig It. We are, therefore, xmable 
to allow the application under Section 5 
of the Limitation Act as there b no valid 
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ground whatever for extending the time 
tinder that provision of law. , 

5. Civil Lliscellaneous 3005/C of 1968, 
Is dismissed for the foregoing reasons. 
The application for extension of time 
having been dismissed. Supreme Coi^ 
AppUi^tion No. 329 of 1968, also fails 
and Is dismissed as time-barred. Costs 
of the respondents in the S. C A. and In 
the Civil Miscellaneous Application sha l l 
be borne by the petitioner. 

6. MEHAR SINGH, C. J.j I agree. 

7. P. C. PANDIT, J.; I agree. 

Petition dismissed. 
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Hardeep Singh Inder Singh, Appellant 
y. Smt Dalip ]^ur. Respondent. 

P. A, F. O. No. 93-M of 1968, D/- 19-9- 
1969, from order of Sub. J., 1st Class, 
Bamala, D/- 13-8-1968. 

Hindn Maniago Act (1955), S. 9 — Wife 
withdrawing from society of husband along 
with children Unsband’s petition for 
restitution of conitgial rights — Wife has 
to prove reasonable cause os contemplated 
by S. 9 (2) — Failure to prove — Husband 
eotUlcd to decree. 

A husband cannot be denied a decree 
for restitution of coniugal rights unless 
the wife proves just cause for staying 
away from the husband. What Is- lust 
cause or reasonable excuse within Sec- 
tion 9 (1) Hindu Marriage Act is indicated 
in Sec, 9 (2). AIR 1967 Madh Pra 204 & 
69 Pun LR 566 & 69 Pun Ut 603 & AIR 
1963 Andh Pra 312, Ref. to. (Para 5) 
A mere allegation without proof by the 
wife in a husband’s petition for restitution 
that she was not pulling on well with the 
mother-in-law and that she had been 
turned out of the house after b^g given 
a beating is not enough to disentitle the 
husband to a decree for resti^tion. Vftere 
the husband was justified in refusl^ to 
accede to wife’s request to set up a 
separate house from his parents, there 
cannot be said to exist a just cause for 
the wife to live separately ^ong with her 
children. If the wife was living separate- 
ly without just cause, she was not entitl- 
ed to maintenance and the failure of the 
husband to provide her and children wiffi 
maintenance is not a ground for declining 
him a decree for restitution of conjugal 
rights against the wife. AIR 1959 Puni 
162. Dist (Paras 4. 6) 

Cases Referred: Chronological Paras 
fl967) Am 1967 Madh Pra 204 
(V 54) = 1967 MPLJ 154, Shyam- 
lal V, Smt. Sarswatl Bai 5 

(1967) 69 Pun LR 566, Roshan I.al 
V. Basant K miiari 6 

KLI/LM/F831/69/ESB/U 
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£1967} 69 Pun LR 603, Gurdip Kaur 

V. Partap Singh 5 

£1963) AIR 1963 Andh Pra 312 

(V 50) = fl962) 2 Andh WR 434, 

Annapumamma v. Appa Eao 5 

£1959) AIR 1959 Punj 162 (V 46) = 

61 Pun LR 188, Gurdev Kaur v, 

Sarwan Singh 5 

Atma Ram, for Appellant: Tirath Singh, 

Sor Respondent 

JDDGRIENT:— Shii Hardip Singh has 
filed this appeal against the order dated 
13-8-1968 of Shri Madan Lai Singhal, Sub 
Judge 1st Class, Bamala, whereby bis 
petition under Section 9 of the Hindu 
Marriage Act. 1955, for restitution of con- 
a'ugal rights against his wife Smt Dalip 
Kaur alias Tej Kaur respondent was dis- 
missed, leaving the parties to bear thdr 
own costs. 

2. A marriage between the parties had 
been solemnized 10-11 years ago and they 
had lived together as husband and vsdfe 
tmtil about 10 months before the filing of 
the petition in March, 1967. Two male 
children had been bom during the wedlodc 
and tliey are at present in the custody of 
their mother. The parties have given dif- 
ferent versions as to the reasons that led 
to their separation after they had lived 
together for about 10 years and had been 
blessed with two male children. Accord- 
ing to the appellant, his wife had left the 
house with the children as she wanted him 
to set up a house separate from his par- 
ents and that he had declined to do so. 
The respondent's case is that her mother- 
in-law was harasang her all the time and 
used to threaten that she would prevail 
upon the appellant to marry agEiin and 
that she had been turned out of the house 
after being given a beating. She ofiered 
to come bade to her husband’s house If he 
separated from his parents, 

3. The pleadings of the parlies had 
given rise to the following two issues; — 

(1) .Whether the respondent has _ with- 
drawn from the sodety of the petitioner 
vdthout reasonable cause or excuse! 

(2) Whether there is no legal bar to the 
granting of the petition? 

The learned trial Judge had foimd, 
inter alia, that the respondent was not 
pulling on very well with her mother-in- 
law and ftat the appellant was compelling 
her to live in his parental house where it 
was difficult for the respondent to live in 
peace. The fact that the appellant had 
not sent his wife and children any main- 
tenance or expenses for about 4 years had 
also influenced the decision- There was no 
clear finding that the wife had ever been 
beaten or otherwise crueUv treated. The 
respondent was, therefore, found to be 
iustified in withdrawing from tlie appel- 
lant’s sodety. _ 

4. It is in evidence that the appellant’s 
brothers have diifted to another village 


and the appellant is helping his old parents 
in the cultivation of the ancestral land. He 
is the only one to look after them in their 
old age, and it cannot be said that there 
are no suffident grounds for his failure 
to accede to the respondent’s demand that 
he should set up a separate house. I can 
very well imagine that the relations be- 
tween the respondent and her mother-in- 
law have not been very happy or cordial 
but in spite of that the respondent has 
lived in that house for very nearly 10 
years and had home the appellant two 
male children. There would be small 
bickerings whenever two persons have to 
live under the same roof and it is not 
every _ difference that should lead to the 
wreddng of the marriage or the 
future of the children. Even the 
spouses may go on having petty bicker- 
ings and quarrels for a lifetime and still 
make a thumping success of the marriage. 
Married life would be impossible without 
a spirit of give and take, and mutual ad- 
justments and compromises. There is re- 
liable evidence on record that there are 
no serious differences between the parties 
and that their differences can be patched 
up if a correct approach is made by the 
parties. The respondent’s witness Mit 
Singh, R. W. 4 had asked her as to why 
she did not go back to her husband. She 
expressed her willingness if some one 
were to come to take her. She apprehend- 
ed that the appellant would marry again. 
The respondent had even told that witness 
that in spite of the fact that her mother- 
in-law always fighting with her, she would 
willingly go back to her husband if some- 
body were to come to take her there. The 
appellant’s witness Sital Singh admits that 
there have been difierences between the 
respondent and her mother-in-law but the 
appellant has been maldng attempts to 
bring back his wife and children. He had 
filed an application before the Guardian 
Judge at Sangrur for the custody of the 
chil d ren under Sec. 25 of the Guardians 
and Wards Act but the Guardian Judge 
had dismissed that petition on 31-7-1968 
on the ground that a petition under Sec- 
tion 9 of the EEndu Marriage Act was 
pending between the parties and that the 
matrimonial Court was seized of the 
matter and that the Guardian Judge need 
not, therefore, pass any orders at that 
stage. It had, hov/ever, been observed 
that if the matrimonial Court failed to 
make an order with regard to the custody 
of the children the appellant could ap- 
proach the guardianship Court again 
sometimes later. There is no reliable evi- 
dence that the appellant had even beaten 
or cruelly treated his wife. He has sound 
reasons for living with his parents and 
helping them in the cultivation of their 
ancestral land in thrir old age. The ap- 
pellant and his mother are likely to behave 
better after the respondent has made them 
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,suSer the pangs ol separation lor more 
raan 3 years. 'liiere are no sufSdent rea- 
sons on which the respondent can lustily 
Iher withdrawing from the husband’s 
'sodety. 

5. In Shyamlal v. Smt Sarswati Bal, 
AIR 1967 Madh Pra 204. a Division Bench 
observed that the just cause entitling the 
wife for living separate must be grave and 
convincing and that legal cruelty has to be 
considered bv keeping in view the phvd- 
and mental conditions of the parties, 
their age. environments, standards ol 
culture and status in Ufa Standard of 
proof for matrimonial offences Is the same 
as in criminal cases and the charge has 
to be established beyond reasonable doubt. 

t A husband cannot be denied a decree lor 
restitution of conjugal rights unless the 
wife proves just cause for staying away 
from the husband. 

In Gurdip Kaur v. Partap Singh, (1967) 
69 Pun LR 603, Pandit, J. held that it was 
difilcult to hold as a broad proposition of 
law that simply because the husband was 
unable to give any explanation as to why 
his wife had left his house, his application 
for restitution of conjugal rights should 
be dismissed on that grovmd alone, even 
though he had been able to prove that his 
wife had withdrawn from his sodety 
without any reasonable cause. It was lor 
the wife to prove and explain her defence 
that she bad been turned out by her hus- 
band after she had been beaten. The 
precise reason why tho wife left the house 
of the husband wotdd be spedally within 
her knowledge and It is for her to plead 
and prove those predse reasons. 

Koshal J. had taken the same view In 
Rosban Lai v. Basant Kumari, (1967) 69 
Pun XJl 566. and the material portions of 
the ruling have been reproduced by the 
learned trial Judge in Ws judgment The 
husband's appeal was accepted In that case 
even though the wife was held to have a 
say in the matter of her husband setting 
up a residence separate from his parents. 

In Annapumamtna v. Peddigati Appa 
Rao, AIR 1963 Andh Pra 312, It was held 
that the reasonable excuse which could 
be successfully pleaded by the wtfc In 
defence of her husband’s petition for re- 
stitution of conjugal rights would be one 
wHch would afford her a grousul either 
for judicial separation or for nullity of 
marriage or for divorce. 'Vl^t Is reason- 
able excuse under sub-section (1) is In- 
dicated In sub-section (2) of S. 9 of the 
Hindu Marriage Act, 1955. The learned 
trial Judge has not given any cogent 
reasons for Ignoring this ruling of a Divi- 
sion Bench. He has not stated any autho- 
rity in support of his observation that Se^ 
tion 9 (1) has to be read Independently of 
Section 9 (2). In Gurdev Kaur v. Sarwaa 
Singh. AIR 1959 Punt 162. different view 
bad been taken by Grover, J. while ob- 
sendng as follows— 
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"Where the husband U guUtv of conduct 
whi<^ fulls short of legal cruelty In the 
sense that It is not cruelty of the kind 
mention^ in Section 10 (II (b) of the 
Hindu Marriage Act but his misbehaviour 
or misconduct is such that the wife Is fully 
justihed in separaring herself Iroin hir^ 
the husband cannot succeed in his peti- 
tion under Section 9 as it will not be Pos- 
sible for the Court to say that the wife 
has withdrawn herself from his sodety 
without reasonable excuse. In a case of 
this nature the petition shall fall not be- 
cause of any defence set up by the wife 
Under Se^on 9 (2) but it cannot succeed 
on account of the non-fulfilment of one 
of the essential ingredients of sub-sec. (1) 
of S. 9. Apart from the provisions of Sec- 
tion 0 (1) even If a proceeding Is un- 
defended it Is obligatory on the Court to 
be satisfied under Section 23 (1) (al that 
the petitioner Is not In any way taking 
advantage of his or her own wrong or dis- 
ability for the purpose of such relief. TWs 
makes the position clearer that the Court 
Is bound to take into consideration the 
conduct of the petitioner, II the petitioner 
has by his own misdeeds forced his spouse 
to leave him. he cannot be allowed to 
take advantage of his own wrong and ask 
for the assistance of the Court to per- 
petuate his own wrong doing.” 

The facts of the case cited were, however, 
diflerent from the facts of our case, to 
the case cited it had been found that the 
wife was being kept in illegal confinement 
by the husband and that this amounted to 
cruel treatment even if It fell short of 
legal cruelty. Wrongful or Illegal confine- 
ment was sure to have a harr^ul or In- 
jurious efiect on the health of the wife. 
No such cruelty on the part of the appel- 
lant has been proved In this case by the 
respondent. 

6. The appellant’s fsdlure to pto^dde 
maintenance for the respondent and the 
cWldren was due to th* tact that she had 
not made any application for nuuntenance 
and was found to have independent In- 
come sufficient to support herself and the 
cWldcen. She was not entitled to any 
maintenance If she was living separately 
from her husband without any sufficient 
cause. She had made an appbcatioii 
Under Section 24 of the I^du Marriage 
Act, 1955. during the pendency of this ap- 
peal end Pandit, J. had disnissed that ap* 

E Ucation on August 4, 1969. The appel- 
int’s failure to m^e any provision for 
the maintenance cf his wHe and the 
dUldren cannot, therefore, be made a 
ground for declining him a decree for 
tesUtution of cenjug^ ri^ts against bis 
wife. 

T. L therefore, accept the appeal and 
grant the appellant a decree for r^tituUon 
of conjugal tights against tha respondent. 
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Parties are left to bear their own costs 
throughout. 

Appeal allowed. 
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The Workmen of Fire Brigade Section 
of rile Municipal Committee, Faridabad, 
Petitioner v. El. L, Gosain and others, Res-" 
pondents. 

Civil Writ No. 3470 of 1968, D/- 14-7- 
1969. 

Industrie Disputes Act (194’0. Ss. 2 
(j)> 2 (g) (ii) — Fire Brigade Service main- 
tained by Municipal Committee is 'service* 
and also 'undertaking* within meaning of 
S. 2 (3). 

A Municipal Corporation is as much an 
employer as a private person and there 
can be no manner of doubt that juristic 
persons are also covered by the expression 
"employer” as defined in Section 2 (g) (ii) 
of the Industrial Disputes Act, 1947. A 
Municipal Corporation is a public corpora- 
tion and primarily a non-trading one ance 
it has mostly governmental fimctions to 
perform within a specified territory. It Is 
indeed a State in miniature. At the same 
time, it cannot be disputed that some of 
the activities of a Municipal Corporation 
may be analogous to a business or trade. 
It is not every activity of a Municipal Cor- 
poration in the performance of which if a 
dispute arises between the Corporation and 
its employees, it becomes an industrial 
dispute. Each case has to be decided on its 
own facts and circiimstances keeping in 
view as to whether applying the various 
tests laid down by their Lordships of the 
Supreme Court in different cases, an acti- 
vity is an industry and a dispute an in- 
dustrial one. Even if it be held that "un- 
dertaking” to fall within the concept of 
"industiy** must be an enterprise analo- 
gous to business or trade, there caimot be 
a dispute that Fire Brigade service is such 
an undertaking. It is not necessary that 
the activity must be one which is likely 
to bring profit before it can fall in the 
category of an industry. Fire Brigade 
service is a 'service* and also an 'under- 
taking* within the meaning of Section 2 
(j) of the Act In the definition of the 
expression "industry” as given in the Act 
there are no limitations pre-fixed to the 
word "undertaking” which can be given 
a wider meaning. AIR 1960 SC 675. ReL 
on; AIR 1968 SC 554. Ret (Para 7) 
Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 554 (V 55) = 

(1967) 2 Lab LJ 720, Madras 

Gymkhana Club Employees’ 

Union v. Gymkhana Club 6. 7 
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(1960) AIR 1960 SC 675 (V 47) = 

(1960) 1 Lab LJ 523, Corporation 
of City of Nagpm v. Its Employees 

6 7 

(1957) AIR 1957 SC 110 (V 44) = ’ 

(1957) 1 Lab LJ 8, Baroda Borough 
Municipality v. Workmen 6 

(1953) AIR 1953 SC 58 (V 40) =■ 

(1953) 1 Lab LJ 195, D. N. Banerji 
V. P. R. Mukherjee 6 

L. D. Adlakha and S. K. Aggarwal, for 
Petitioner: R S. Mittal (for No. 3) and 
^ L. Jagga, Asst Advocate General 
(Haryana), for Respondents. 

JUDGkIENT: — This writ petition raises 
an important question as to whether a 
Fire Brigade Service maintained by Muni- 
cipal Committee. Faridabad, is an industry 
within the meaning of Section 2 (j) of the 
Industrial Disputes Act, 1947 (14 of 1947) 
(hereinafter called the Act), so as to give 
jm-isdiction to the State Government, 
under Section 10. to refer a dispute be- 
tween a Municipal Committee and its em- 
ployees to the Industrial. Tribunal for ad- 
judication of the same. The facts which 
led to the writ petition are not in con- 
troversy, 

2. llie petitioners who are the work- 
men of the Fire Brigade section of the 
Municipal Committee used to be supplied 
free electricity and water in their quar- 
ters, according to the alleged terms and 
conditions of their service. The bills had, 
therefore, to be paid to the departments 
of electricity and water supply by the 
Municipal Committee, respondent 3, and 
the Fire Officer, Haryana, Chandigarh, re- 
spondent 2. These respondents did not 
pay the bills for some time with the result 
that water and electricity connections of 
the petitioners’ quarters were cut off in 
the year 1965. The petitioners thus ag- 
grieved moved the State . Government by 
raising what they described to be an 
industrial dispute but the conciliation pro- 
ceedings brought about imder the Act pro- 
duced no effect. The State Government 
then made a reference, under Section 10 
of the Act, to the Industrial Tribunal, 
Haryana, respondent 1, vide Haryana Gov- 
ernment Notification No. ID/FRD/206/C/ 
52104, dated 6th December, 1967, in the 
following terms: — 

"Whether the action of the management 
In withdrawing the free supply of electri- 
city was justified and in order? If not, to 
what relief the workers are entitled end 
from which date?” 

3, On the pleas raised by the worionen 
and the Municipal Committee, the follow- 
ing issues were framed by respondent 1, 
Industrial Tribunal. Haryana: — 

(1) Whether the activities of the Muni- 
cipal Committee which are relevant 
in the present case cannot be deem- 
ed to be an industry and as such 
the dispute in question is not an 
industrial dispute? 


BM/JM/D426/69/MBR/D 
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C2) Whether the Fire Officer and the 
Municipal Committee contravened 
the provisions ot S. 9-A of the In- 
dustrie Disputes Act? If so. what 
Is its effect on the present re- 
ference? 

(3) Is the dispute In question not an In- 
dustrial dispute for various reasoM 
given in the written statement of 
the Mumcipal Committee? 

(4) Is the demand in question stale and 
belated? If so, what is Its effect on 
the present case? 

(5) Whether the action of the manage- 
ment in withdrawing the free sup- 
ply of electricity was justified and 
in order? If not, to what relief the 
workers are entitled and from winch 
date? 

4. It has been found by the Tribunal 
that the Municipal Committee was always 
willing to supply free electricity to the 
staff of the lire Brigade which conristed 
of about 25 employees, and even passed 
a resolution on 2nd March, 1965, appro\dng 
the payment of the electric bills of the 
Fire Brigade staff quarters and promising 
to pay the same la future as well, but toe 
auditors raised an objection as a result 
whereof toe petitioners had to be deprived 
of this amenity. In the opinion of the Tri- 
bunal the objection of the auditors was not 
very clear and InteUirible but the Muni- 
cipal Committee could not find its way to 
owrcome the same. The GovemmenI, 
toerefore, did not permit the ifunidpal 
Committee to pay the bills, and fintffiy ail 
the representations of the workmen were 
timed down in the year 1967. It was 
then that a demand notice was served by 
the workmen of the Fire Brigade on the 
Municipal Committee which led to the 
present reference. 

5. In view of these findings, the TW- 
t^al found no justification on the part of 
toe Munidpal Committee or the Fire 
Brigade Officer to deny the petitioners 
toelr right of free supply of electridty but 
le« compelled to refuse toe relief to the 
petitioners because of its finttinp that the 
activity of the Municipal Committee In 
tuning the Fire Brigade service could not 
Mssibly be deemed to be an Industry and 
toe dilute arising was thus not an in- 
dustrial dispute on wWch he could adju- 
dicate. The expression "indust ry” has 
been defined In Section 2 (j) of the Act 
as unden — 

" Industry* means any business, trade, im- 
dertaking, manufacture or oallinff of em- 
ployers and includes any calling, tervice, 
employment, handicraft, or Industrial oc- 
cupation or avocation of workmen,” 

The expression "employed’ has also been 
defined in Cl. (ii). sub-section (g) of the 
same section and means — 

In relation to an Industry carried 
on by or on behalf of a local authozi^. 


the chief executive officer of that autho* 

Jjty.** 

6, The Tribunal relied upon tests laid 
down by the Supreme Court In Madras 
Gymkhana Club Employees’ Umon v. 
Gymkhana Club. (1967) 2 Lab U 720 « 
(AIR 1968 SC 554), in order to come to the 
conduaon that the activity of the Com- 
mittee in running the Fire Brigade service 
could not possibly be describe as an in- 
dustry, as according to it. Fire Brigade 
service does cot fall in any of the cate- 
gories viz, business, trade, undertaking, 
manufairiure, or calling of employers as 
referred to in Section 2 (j). There Is a 
dir^ authority of the Supreme Court 
dealing with Fire Brigade Service and re- 
ported as Corporation of City of Nagpur v. 
Its Bnployecs. (1960) 1 Lab LJ 523 =• 
(AIR 1960 SC 675). This was not follow- 
ed by the Tribunal because of some ob- 
servations made by their Lordships In 
Madras Gymkhana Club Employees’ 
Uifion’s case. (1967) 2 Lab LJ 720 « (AIR 
1968 SC 554). Relevant observations of 
the Supreme Court which seem to have 
Impelled the Tribunal not to follow toe 
dii^ authority on the point are as 
follows:-— 

"The word 'undertaMng* must be defined 
fts: 

'any business or any work or project 
which one cogages to or attempts bs an 
enterprise analogous to business or trade. 
This is the test l^d down to Banerji cas& 
(1953) 1 Lab LJ 195 - (AIR 2953 SC 58) 
Mde supra and followed in the Baroda 
Borough Municipal case, (1957) 1 Lab LJ 
8 e. (AIR 1957 SC 110)). Its extension in 
toe Corporation case, (1960) l Lab XJ 523 
“■(AIR 1960 SC 675): vide supra was un- 
fortunate and contradicted the earlier 
cases." 

7. A Munidpal Corporation is as much 
an employer as a private person and 
there can be no manner of doubt 
that juristic persons are also cover- 
ed by the expression "employer” as defined 
to Section 2 (g) (ii). A Munidpal Corpora- 
tion is a public corporation and primarily 
a non-trading one since It has mostly 
governmental functions to perform within 
a specified territory. It is Indeed a State 
In miniature. At the same time. It can- 
not be disputed that some of the activities 
of a Munidpal Corporation may be ana- 
logous to a business or trade. It Is not 
every activity of a Munidpal Corporation 
to the performance of which if a dispute 
arises between the Corporation and Its 
employees. It becomes an Industrial dis- 
pute. Eadi case has to be decided on Its 
own facts and dreumstances keeping In 
view as to whether applying the various 
tests laid down by their Lordships of toe 
Supreme Court to different cases, an acti- 
vity is an industry and a dls^te an Indus- 
trial one. In Madras Gymkhama Club Ikn- 
ployees Union’s case, (1967) 2 Lab LJ 720 
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(1917) 1917 AC 352 = 86 LJKB 715, 

Yorkshire Rly Co. v. Highley 13 

(1912) 1912 AC 44 = 108 LT 961, 

Barnes v. Nunnery Colliery Co. Ltd. 

6, 12 

(1909) 1909 AC 31 = 78 LJKB 31, 

Reed v. Great Western Rly Co. 14 

S. R. Bhandari, for Appellant; Vijay Mehta 
for Respondent No. 1; H. M. Lodha, for 
Respondent No. 2. 

JXJDGMENT: This appeal by the emplo- 
yer is directed against the judgment of the 
Workmen Compensation Commissioner, Jodh- 
pur dated 15th May, 1967 allo%ving Rupees 
7000 compensation to the widow of deceased 
Gordhansingh. 

2. The material facts which have given 
rise to this appeal ma}' be shortly stated 
thus. The deceased was employed as a dri- 
ver on a truck of the appellant which used 
to carry petrol tank, The deceased report- 
ed to the appellant that the tank was leaking 
upon which the appellant got the tank partly 
filled with water at night and ordered the 
deceased to check it on the next morning. 

On the next morning i.e., on 10th Novem- 
ber, 1963, the deceased entered the tank to 
see from where it leaked and lighted a 
match stick as a result of which it caught 
fire and the deceased received bums due to 
which he succumbed subsequently. 

3. The evidence produced on behalf of 
respondent No. 1 was that the match box 
was supplied to the deceased by the appel- 
lant. But this fact was denied by the appel- 
lant in his deposition and in the opinion 
of the, learned Commissioner it was doubt- 
ful that the appellant had given the match 
box to the deceased though no reasons are 
given for the aforesaid conclusion. 

4. The learned Commissioner on the evi- 
dence found that the deceased was a 
workman, that the accident arose in the 
course of and out of his employment, that 
the deceased was getting Rs. 150 p.m. as 
wages, that the wdow. was not debarred 
from • claiming compensation on account of 
her remarriage and that the compensation 
could not be awarded against the insurance 
company in these proceedings. 

. 5. Learned counsel for the appellant con- 
tends: 

1. that in the present case the accident 
did not arise out of and in the course of the 
deceased’s employment and it occurred due 
to the ‘added peril’ that is the lighting of 
riiatch stick within the petrol tank by him. 

2. that the Commissioner ought to have 
held the insurance company i.e., respondent 
No. 2 also liable for compensation, 

• 3. that after remarriage respondent No. 1 
was not entitled to claim compensation be- 
cause she no longer remained a dependent. 

■6. • I will take up these contentions , one 
by one. As for the first contention it is ur^ 
ed by the learned counsel that the deceased 
was employed as a driver at the appellant’s 
1970 Ra{./8 VI G — 43 
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truck and it was no part of his duty to clean 
the tank or to detect the point or leakage. 
Even if it be held that the accident arose 
in the course of employment it cannot be 
held that it arose out of it because the de- 
ceased by lighting the match stick within the 
tank committed an act which no prudent 
person would have done in the circumstan- 
ces and the said act was not necessary for 
the purpose of employment. Thus it was a 
case where the deceased by his own con- 
duct brought about the accident. Reliance 
is placed on Gouri Kinkar Bhakat v. M/s. 
Radha Kishen Cotton Mills, AIR 1933 Cal 
220; Devidayal Ralyaram v. Secy, of State, 
AIR 1937 Sind 288; Bhurangya Coal Co., 
Ltd. V. Sahebjan Mian, AIR 1956 Pat 299; 
Barnes v. Nunnery CoUiery Co. Ltd., 1912 
AC 44 and Stephen v. Copper, 1929 AC 
570. 

7. In order to appreciate the argument 
it would be useful to reproduce the 
relevant parts of Section 3 of the Work- 
men’s Compensation Act (hereinafter called 
the Act.) 

"3 (1). If personal injury is caused to a 
workman by accident arising out of and in 
the course of his employment, his employer 
shall be liable to pay compensation in 
accordance with the provisions of this 
Chapter. 

Provided that the employer shall not be 
so liable — 

(a) in respect of any injury which does not 
result in the total or partim disablement of 
the workman for a period exceeding three 
days; 

(b) in respect of any injury not resulting 
in death, caused by an accident which is 
directly attributable to 

(i) tire workman having been at the time 

thereof under the influence of drink or drugs 
or , ' 

(ii) the wilful disobedience of th'e 
workman to an order expressl)' given or 
to rule e.xpressly framed, for the purpose of 
securing the smetj’ of workman, or 

(iii) the wilful removal or disregard by 
the workman of any safety guard or other 
device which he knew to have been provid- 
ed for the purpose of securing the safety of 
workmen.” 

8. It would appear from the above pro- 
XTsion that if personal injury is caused to a 
workman by accident arising out of and in 
the course of his employment, the employer 
shall be liable to pay compensation except 
where the injury does not result in the 
total or partial disablement of the workman 
for a period e.xceedLng tliree days and except 
in the case where injury results in deaUi, 
the accident is directly attributable to the 
causes mentioned in sub-clauses ^(i),' (ii) and 
(iii) of proviso (b). In order to claim com- 
pensation the employee . has to show riot 
only that at the time of the accident he was 
in fact employed on duties of his employ- 
ment, but further that the immediate act 
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which led to the accident was within the sphere 
of his duties and not foreign to them. In case 
of death of an employee due to acddent if 
it has arisen out or and in the course of lus 
employment it is no defence to plead that 
there was wilful disobedience of any order 
or rule erpressly given or framed for the 
purpose of securing the safety of the woric- 
man. Clause (b) or the proviso to sub-section 
](1) of Section 3 is limited to those cases 
where injury has not resulted in death. This 
is quite evident from the language of the 
section itself and if any authority is needed 
I may refer to Thomas v. Ocean Coal Co. 
Ltd. 1932 All ER 458 where on the following 
facts that the workman was a hitdier in a 
coal mine, his duties being, inter alia, to help 
in getting full trams into and empty trains 
out of the cages. His proper place of work 
was on the loading, or full tram side of the 
pit bottom, but be was expected to help, in 
cases of emergency, in dealing with empty 
trams on the other side of the pit. Oo April 
17, 1931, he crossed the pit bottom to see to 
the working of empty trams and then ran 
back across the shaft bottom towards his 
proper working side to be ready to receive 
a cage svheD it landed. So to cross the 
shaft bottom, was expressly prohibited by a 
reflation made under the Coal Mines Act, 
1911. Before the workman could get fully 
across the shaft iMttom the descending cage 
struck and lolled bim. On a claim for com- 
pensation by his widow, it was held os the 
construction of English Workmens Com- 
pensation Act of 19^ that: 

*10 considering whether the case came 
within Section lf2) of the Workmen's Com- 
pensation Act, 19^, it must first be ascer- 
t^ed. disregarding the prohibition contain- 
ed in the regulation whether the workman’s 
death was doe to an accident arising out of 
and in the course of bis employment; if it 
did, the effect of the prohibition in remov- 
ing the accident from that category could 
be annulled if the later conihtions in the sub- 
section as to the act being done by the 
workman for the purposes of and in 
connecHon with his employer’s trade or busi- 
ness were fulfilled; in the present case the 
accident certainly arose out of the woA- 
man’s employment and it also arose In the 
course of that employment since he had been 
enraged to work on both sides of the pit 
and desired to expedite that work; his con- 
travTOtion of the regulation did not put titm 
outside the sphere of the employment, and 
so hu act was done for the purposes of 
and in connection with the employers’ busi- 
;iess; and, therefore, his widow was eotiti- 
ed to compensation.” 

9. The view expressed in this case was 
approved later on in Noble v. Southern 
Railway Co., 1940-2 All ER 333 and on the 
following facts that the deceased, a fiiiman 
employw by the lesptmdents, was ordered 
to proceed from an engine-shed to a railway 
station. The permitted routes for this {oor^ 
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ney did not involve walking along the rail- 
way lines, and several warnings had been 
issued by the respondents to their staff for- 
bidding them to walk along the lines unless 
they were using a permitted route. The de- 
ceased proceeded to walk along the lines, 
and was killed by a train; it was held that; 

"As the evidence established that the de- 
ceased was acting for the purposes of, and 
in connection with, his employers’ trade or 
business, and was acting within the sphere 
of his employment, the accident must be 
deemed to have arisen out of and in the 
course of his employment, although the act 
was in contravention of the employers’ rule. 
The widow, was, therefore entitled to re- 
cover compensation." 

10. However, as it is not the case of the 
appellant that the act of the deceased was 
in wilful disobedience of any express order 
or rule it « not necessary to pursue the 
matter further. But this much is clear that 
where injury has resulted in death the ques- 
tion about disobedience of any rule or order 
is not material so long as it can be held 
that the accident arose out of and in the 
course of the employment. 

11. Here the contention of the learned 
counsel (or the appellant is that it was the 
rash conduct of the workman in lighting 
the match stick uithin the empty petrol 
tank which caused the accident and, there- 
fore, the employer cannot be held liable for 
compensation. He says that the workman 
by his Divn conduct ^dded peril’ and lost 
hi life due to the accident. But if wilfm 
disobedience of any express order or rule 
cannot be a good defence in case where in- 
jury has resulted in death bow can mere 
negligence or rashness on the part of the 
workman arising out of and in the course 
of bis employment be a good defence? In 
my opinion , negligence or rash conduct of 
the workman in cases where the acddent 
arises out of and in the course of the em- 
ployment, is immaterial. The question io 
such cases is to see whether what the work- 
man did was really an improper way of 
doing what he was employed to do or was 
something outside the sphere of his em- 
ployment. If the case falls under the first 
category, the employer is liable, while in 
cases falling under the second category, ther: 
will be no such liability of the employer. 
The case of Gouri Kinkar Bhakat, AIR 1933 
Cal 220 is a case falling within the second 
category. There the learned Chief Justice 
came to the conclusion that the duties of 
the workman who was a piecer in the spin- 
ning department of a cotton mill did not 
include anything which required his getting 
down underneath the table and interfering 
with the tin tollers while they were in 
motion. The workman’s story as to his dhoti 
being caught while be was standing by the 
machine was found impossible. In Devidayal 
Balyaram’s case, AIR 1937 Sind 288 where 
a fitter who wanted some scrap to make nuts 
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and stud.s went under the machine to take 
it from tlie scrap-heap under the machine 
which when set in motion caused a perma- 
nent injury to his hand which rendered if 
almost useless. It was no part of the fitters 
duty to go into the machine shop and search 
under the machine for pieces of scrap, and 
in fact fitters were prohibited from passing 
tlirough the machine shop to the store to 
get scrap for the purpose of their work. It 
was held that: 

“As the injmy suffered arose out of an 
added peril to which the fitter had volunta- 
rily and, unnecessarily e.’cposed himself, it did 
not arise out of and in the course of his 
employment and he was not entitled to com- 
pensation”. 

12. In Bhurangya Coal Co’s case, AIR 
1956 Pat 299 it was held that: 

“The principle of added peril contemplates 
that if a workman while doing his masters 
work undertakes to do something which he 
is not ordinarily called upon to do and which 
involves extra danger he cannot hold his 
Master liable for the risks arising therefrom. 
Tliis doctrine, therefore, comes into play 
only when the workman is at the time of 
meeting the accident performing his duty.” 
However, on the facts of that case die 
defence of added peril was found to have 
no foundation. It was established in that 
case that the deceased workman had at that 
time gone from incline 24 to incline 25 to 
do something which was a part of his usual 
job and through a route not forbidden; and 
while he was on his way back from there 
he suddenly saw the rake of tubs coming up 
towards him. At that he tried to avoid the 
danger but the space there being narrow, the 
attempt failed. 

In Barnes’s case, 1912 AC 44 on the fol- 
lowing facts that a boy employed at a col- 
liery, noticing that an endless rope having a 
number of empty tubs attached to it was 
about to start from a level where his work 
was, jumped into the front tub with three 
other boys in order to ride to his work in- 
stead of walking as he ought to have done, 
and in the course of the journey his head 
came in contact with the roof of the mine 
and he was killed. It was a common prac- 
tice for the boys to ride to their work in the 
tubs, but it was e.xpressly forbidden and the 
prohibition was enforced as far as possible. 
Upon a claim by the father for compensation 
under the Workmen’s Compensation Act, 
1906, the County Court Judge found that 
the accident arose out of the deceased's em- 
ployment, it was held that: 

“There was no evidence to justify this 
finding, and that the . death was caused by 
an added peril to which the deceased by his 
own conduct e.xposed himself, and not by 
any peril involved by his contract of ser- 
vice.” 

In the course of the judgment Lord Atkin- 
son obsen'ed that: 


“In these cases under the Workmen’s 
Compensation Act a distinction must I think, 
always be drawn between the doing of a 
thing recklessly or negligently which the 
workman is employed to do, and the doing 
of a thing altogether outside and unconnect- 
ed with his employment peril which arises 
from the negligent or recldess manner in 
which an employee does the work he is em- 
ployed to do may well be held in most cases 
rightly to be a risk incidental to his em- 
ployment. Not so in the other case.” 

In the same judgment Lord Mersey observed 
that: 

“He was not doing a permitted act care- 
lessly, but he was doing an act which he 
was prohibited from doing at all.” 

The above observations, if I may say so 
with respect lay dowm the crucial test,” 

13. In 1929 AC 570 on the following 
facts that a farm servant was employed to 
drive a reaping machine drawn by two 
horses placed on either side of a centre pole 
and yoked to the machine by means of 
chains. While he was driving the machine 
one of the chains became detached from die 
backhand of the near horse. The driver 
thereupon stopped the machine, but without 
putting the cutting blade out of gear, and 
attempted by walking along the pole be- 
tween tlie horses to refix the chain. The 
pressure of his weight upon the pole made 
the horses start forward, and he fell from 
the pole on to the cutting blade and was 
seriously and permanently injured, it was 
held that: a 

“There was evidence to support the find- 
ing of the arbitrator that the risk taken by 
the driver W'as not incidental to his employ- 
ment, but was an added peril due to his 
own voluntarj' conduct, and accordingly, that 
the accident did not arise out of the employ- 
ment.” 

In that case Lord Shaw of Dunfermline after 
making the following observations that 

“Of added peril and the cluster of cases 
around that phrase I would beg to be al- 
low'ed to say that there are no inconsiderable 
dangers of an erroneous development of 
the law by making added peril a sole test 
and therefrom a settled and conclusive cate- 
gory of cases which are e.xcluded from the 
'remedial’ operation of the Workmen’s Com- 
pensation Act. 

Granted an e.xtra hazard, it is not enou^ 
to dub it an added peril and to follow me 
cases; the true inquiry may be only begin- 
ning. On the one hand a fundamental ques- 
tion is, was the course taken by the work- 
man prompted by his own indolence or pure- 
ly for his owm convenience and not in the 
interests of the work, say, by effectiveness or 
dispatch? If so then the extra hazard is not 
only an added peril but a needless peril 
and an arbitrator is free to find that the 
accident did not arise out of the employ- 
ment. 
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Oq the other hand, the cooditions not 
n-erely of slalled labour, but of much 
simpler and more ordinary labour, over 
and over again present emergencies and unex- 
pected difficulties, great and small, and 
Courts and arbitrators sboxJd be slow to 
reckon out of the employment unusual acts 
done or simple devices adopted to get the 
work forward and to meet emergent diffi- 
culties, the merit of a good workrnan is to 
show a dexterity both oi hand and mi^ to 
overcome these and he may under-esb’mafo 
the hazard of his eSorts in the attempt to 
be both a time saver and a labour saver. 
But in my opinion the statute does not on 
a sound interpretation mean that an aeddent 
occurring in me course of such acts and with 
the hazard referred to did not arise out of 
the employment. The range of routine is 
not necessarily the measure of employment" 
reluctantly and with doubt agreed with 
the iudgenent. In the same {udgment Lord 
Warrinrton of Clyffe quoted with approval 
the folIoNving observations of Lord Sumber 
in Lancashire and Yorkshire Rly. Co. v. 
Highlcy, 1917 AC 352 that: 

'There is .... one test which is always 
at any rate applicable, because it arises upon 
the very woro of the statute and it is 
generally of some real assistance. It is this: 
was It part of the injured person’s employ- 
ment to nazard to suffer, or to do that wh!^ 
caused his injury? If yes, the accident arose 
out of his employment. If nay, it did not, 
because what it was not part of the employ- 
ment to hazard, to suffer, or to do cannot 
well be the cause of an hccident arising out 
of the employment." 

14. In this connection it will be useful 
to notice a few more decisions on the sub- 
ject, In Harris v. Associated Portland Cement 
Manufactures Ltd., 1939 AC 71 on the fol- 
Icwing facts that 

‘The appeUant’s work Involved his stand- 
ing in water, and before doing so, he, like 
the other workmen similarly employed, tied 
sacking round the bottom of Us trousers to 
keep them dry. It was part of his duty to 
see that the sacks after being so used were 
dried so that they could be available on the 
following day. It was the recognized prac- 
tice to dry the sacks at or near an electric 
fan in a turbine in the motor room. While 
attempting on one occasion to place the 
sacking near the fan, which was revolving 
the appellant’s band was caught by the fan 
Md severed. On a claim for compensation 
in respect of this under the Workmen’s Com- 
pensation Act the County Court Judge 
round that while the appellant, in seekiiig 
to dry the sacking was doing something in 
the course of his employment, he by patting 
the sacking in such close proximily to the 
fan incurred a peril which no workman with- 
out extreme rashness would have undert^cien 
and there being nothing in the 'contract of 
emploj-ment which obliged him to put his 
band within the turbine the act was outside 
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his employment and therefore that he was 
not eotitlrf to compensation, it was held: 

"that once it was found that the act which 
the appellant was seeking to do was within 
the scope of his employment, the question 
of ne^gence, great or small, in doing the 
act was irrelevant." 

In that case Lord Atkin observed with refer- 
ence to Stephen’s case, 1929 AC 570 
"On this finding of fact, which had to be 
accepted as conclusive, the applicant neces- 
sarily failed. 'The case did not raise the 

a uestion of the degree of negligence in 
oieg an employmeut act turning the act 
into something outside the employment, and 
I find nothing in the speeches aelivered in 
this House to support that view. The fact is 
that the workman's negligence in doing Us 
)ob is one of the most fruitful causes of in- 
jury; and, if it would in any degree preclude 
compensation, the benefits of the Act would 
be seriously impaired. In truth the negli- 
gence of the workman is as much a risk of 
his employment as the negligence of his 
fdlow workmen. In my opinion if a work- 
man 1$ doing an act which is within the 
scope of his employment in a way which is 
ne^gent in any degree and is injured by 
a risk incurred only by that way of doing It 
he is entitled to compensation. One must 
of course bear in mind the work which he 
is employed to do, and the place in which 
be is employed to do it. Some confusion 
has been introduced into the cases by treat- 
ing accidents which arose in out-of-employ- 
ment places as though they were cases of 
negligence,^ StiJI more by the unfortunate 
misappIicatioD of the expression, sttltuble 
t'oougn m its right context, of 'added risk’. 
In a sense every man who does his appointed 
work negligently adds to the risks of Us em- 
ployment done carefully the risk of ^t 
employment done 'carelessly. la fact the ’ad- 
ded nst’ might I think, more correctly be 
called a ’different nsk’, i.e., the risk in doing 
something ^vhich is not within his employ- 
ment at alL" 

In the same case Lord ’Thankerton observed 
that; 

The Courts below appear to me, with all 
respecL to proceed on a misunderstanding of 
Lord Hailsham's dictum in Stephen v. 
Copper, 1929 AC 570 and a mis- 
application of the so-called doctrine of 
added peril'. I cannot agree that the 
question is one of 'fact and degree’ of re^- 
lessness; in my opinion there must be a sepa- 
rable act as explained by my noble and 
learned friend. In my opinion, there v/2S 
no evidence in the present case on which 
die arbitrator was entitled to find that there 
was such a separable act, and the appeal 
should succeed." 

In the same case Lord Wright quoted 
with approval the words of Lord Macnagh- 
fea in Reed v. Great Western Rly, Co.. 1909 
AC 31 that: 
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“Tlie problem may be compendiously stat- 
ed in the words of Lord Macnaghten in 
Reed v. Great Western Rly. Co., 1909 AC 31 
as being whether the man at the time when 
the accident happened was about his own 
business, not about the business of his em- 
ployers.” 

This case clearly enunciates the meaning of 
the phrase ‘added peril’ and its application 
to cases arising under the Workmen’s Com- 
pensation Act and lays down that if the act 
which the workman was doing was wnthin the 
scope of his employment, the question of 
ne^igence greater or small in doing that act 
is irrelevant. ' The same wew finds expres- 
sion in Blanning v. C. H.' Bailey Ltd., 1942-2 
All ER .562 where a workman, employed 
by the appellants, ^ met with his 
death through receiving bums caused by his 
clothing catching fire-' as tlie result of his 
dropping a bottle of petrol near to a stove 
and the petrol becoming ignited. The petrol 
was apparently intended to be used by the 
workman for the purpose of cleaning his 
hands which becam'e greasy as the result 
of his work. There was no purpose directly 
connected with the employment which ne- 
cessitated the use of (petrol. It was contend- 
ed for the appellants that there was no evi- 
dence that the accident arose out of the 
employment; it . was held that 

"In the circumstances it was reasonable 
for the workman nto have petrol with him 
for the purpose of cleaning grease from his 
hands, its use not being . expressly or im- 
pliedly prohibited, and, therefore, the acci- 
dent arose oufctof his employment”. 

15. This case, therefore, establishes that 
no matter how negligent or rash the work- 
man’s action,'' it arises out of the employ- 
ment if it is ‘jvvithin the scope of his duty as 
an employee.^ 

16. The’-' expression “arising out of em- 
ployment” is not confined to the “nature of 
employment” but apph'es to the employment 
as such to ’its nature, its conditions, its obli- 
gations, and its incidents (vide Lord Shaw 
of Dunfermline in Mrs. Margaret Thom or 
Simpson V. Sinclair, 1917 AC 127. There- 
fore, to ;find whether the death was caused 
by added peril, the relevant enquiry to make 
is whether the thing was within die sphere 
of employment and incidental to it. Whether 
it was in the interest of the work of the em- 
ployer and was simply done carelessly or 
negligently. If the answer , to the above is 
in the afemative, then the accident would 
be said to be out of and in • the course of 
employment and the plea of added peril 

iwould fail. On the other hand,_ if the answer 
. is in the negative and if it is found that 
thing was foreign to the scope of employ- 
ment, i.e., something to which the work- 
man voluntarily exposed himself not about 
the business of the employer but about his 
own business then it would not be out of 
employment and it would be a case of added 
peril. 


■ _ 17, The present case has therefore, to be 
judged in the light of the above principles. 
It is clear that the deceased was employed 
as a driver on the appellant’s truck used for 
the purpose of carrj'ing petrol in a tank. 
On the previous day he had reported to the 
appellant that the tank was leaking and so 
water was put in it for detecting the place 
from where it leaked. The deceased was 
asked by the appellant to enter the tank to 
see from where it leaked. Accordingly the 
deceased entered the tank which had no 
petrol in it, but had been partly filled with 
water and for die purpose of detecting the 
place from where it leaked, he lifted a 
match stick. The deceased was at the place 
of his work and did something in fuiAer- 
ance of the employer’s work when the ac- 
cident occurred. It may be that instead of 
lighting a match stick he should have used 
a torch to detect the place of leakage, but 
for the reason that the tank was empty and 
had been partly filled with water on the 
previous night, he might have little foreseen 
the risk involved. In these circumstances 
tlie utmost that can be said is that the de- 
ceased acted negligently or rashly, hut it 
cannot be said that the act done was out- 
side the sphere of his employment. The 
distinction has to be kept in view in cases 
where the injury by accident is due to a 
risk assumed independently of tiie employ- 
ment and outside it, as distinmished from 
by an injury which is the result of a mere 
act of negligence. For the purpose of tiie 
appellant’s business he had entered the tank 
to see fron where it leaked and for that 
end also he lighted a match stick. I have, 
therefore, no doubt that the accident arose 
out of the deceased’s employment and the 
act of lighting the match stick even if it be 
held as a rash or negligent act, will not 
debar his widow from claiming compensa- 
tion. 

18. As for the second contention the 
Act as appears from its preamble was enact- 
ed to pron’de for the payment by certain 
classes of employers to their workmen of 
compensation for injury by accident. The 
term ‘employer’ has been defined in the Act 
and the insurance company does not come 
within the ambit of that definition. There- 
fore the Commissioner appointed under the 
Act will have no jurisdiction to award com- 
pensation to a workman against the insu- 
rance company unless the case falls within 
Section 14 of the Act which deals xvith the 
liability of the insurers when the employer 
bscomes insolvent, where he has entered into 
a contract with any insurer in respect of any 
h’ability under this Act, Obviously Sec- 
tion 14 has no application in this case. 
Learned Counsel however, relies upon the 
provisions of Section 98 (1) and (2; of the 
Motor Vehicles Act. Under Section 96 (I) 
an insurer is deemed to be a judgment-deb- 
tor when under certain circumstances a de- 
cree is passed against the insured. But it 
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does not contemplate passiog ol a decree 
agaiost the insurer himself. Section 96 (2) 
provides that the insurer shall not be liable 
tinder sub-section (1) unless before or after 
the commencement of flie proceeding in 
which the judgment is given the insurer had 
notice through the Court of the bringiDg of 
the proceedings or in respert of any fudg- 
ment so long as execution is stayted there- 
on pending an appeal. These provisions, in 
my opinion, do not help the appellant at all 
in Im submission that the Commissioner 
under the Act is authorised to pass a decree 
against the insurance company even though 
it was made a party in the proceedings at 
the mstance of the respondent No. 1. The 
contention has, therefore, no force and is 
rejected. 

19. The last contention that the widow 
became debarred from claiming compensa- 
tion on account of her remarriage has also 
no force because in the Act there is no such 
provision that after remarriage yvidow of 
the deceased would not be regarded as a 
dependent. Under Section 21 of the Hindu 
Adoptfons and Maintenance Act, 1956. a 
widow remains a dependant. within the 
meaning of that section so long as she fa 
not remarried. But the definition of the 
'dependent* under the Act fa not so restrict- 
ed and the fact that she has remarried will 
not disentitle her to claim compensation 
under the Act. 

20. Thus there is no force in this ap- 
peal and fa hereby dismissed with costs. 

Appeal dismissed. 


AIR 1970 RAJASTHAN 118 {V 57 C 28) 
L. S. MEHTA AND C. M. LODHA. JJ. 
Kotah Match Factory Kofah, Appellant v. 
Stale of Rajasthan, Respondent. 

lunt Appeal No. 92 of 1958, D/- 3-2- 
1969, against Judgment of Sr. Qvll J., Jai- 
pur. DA 22-5-1938. 

(A) Constitution of India, Article 293 

Scope — Article roles out implied contract 
between Covemmenl and a person. 

' The provisions of Article 299 are manda- 
tory in character and contravention of these 
provisions would nullify the contract and 
would make them void and unenforceable. 
No State Government can be sued by a pri- 
7'® is tbe breach of 

Article 299. (Para 10 ) 

Article 299 (1) is enacted not for the sake 
of mere form, but for safeguarding the in- 
terest of Government against unauthorised 
contwts. It is based on the ground of 
public policy and for the protection of the 
general public and the formalities therein 
cannot be waived or dispensed with 
(Para 11) 


.Article 299 in effect rules out implied con- 
tnrets behveen the Government and another 
person. Where, there is no contract, ex- 
press or implied, between the Government 
and private person in accordance with the 
mandatory provisions of Article 299 (1) 
there can be no question of recovery of any 
money or damages from the Government. 

(Para 12) 

(B) Constitulion of India, Article 295 — 
Recognition of claim made against former 
Indian States by successor State or Union 
— Proof of. 

It is true that recognition of the claim 
made against the foimet Indian States by 
the successor State or the Union can be 
proved by the claimants either by express 
acknoivledgment or recognition or may even 
h<; established on relevant facts and the cir- 
cumstances which may lead to the inference 
of such recognition. Recognition of such a 
can Vit trAhta expiess tn ‘trr^Ati •yai va 
Ihe latter class of cases the inference as to 
recoCTition may be drawn legitimately from 
the facts and the circumstances which may 
reasonably support such an inference. 

(Para 16) 

(O asti P. C. (1908}, Section 90 — New 
case — Suit agamst State of Rajasthan for 
recovery of certain amount doe against for- 
mer State of Kotah — Claim based on 
fresh agreement arrived at between parties 
on I8-]]-)950 — Plaintiff not coming svith 
positive assertion that his claim fa based on 
recognition by Rajasthan State of past Ba- 
I^ity or ersts^hfle Kotah State — No issue 
on the point framed by Trial Court At 
appellate stage, plaiotiff cannot be allowed to 
raise his claim upon plea never put for- 
ward by him in course of triaL (Par^lS) 

(D) Evidence Act (1872), Section 123 — 
Document which embodies minutes of dis- 
cussion between , private party and State 
Minister — State 'can claim pristiege under 
Section 123 Expression “affairs of the 
Slate" — Meaning — (Words and Phrases 
— "Affairs of the Stale"). 

The document which embodies the minutes 
of the discussion between private party and 
Slate Minister and which indicates the ad- 
-xice (riven by the Minister is certainly pro- 
tected under Section 123 of the Evidence 
Act.* In suit against State if such a docu- 
ment fa not produced and protection under 
Section 1^, Evidence Act. is claimed, the 
Court cannot compel the State to produce 
it. At the time when the Evidence Art 
was enacted the words "affairs of the State" 
might have had a narrosv concration. "Af- 
fairs of the State” then might have related 
to the matters of political or administrative 
character relating, for instance, to the national 
defence, public peace, security and good 
ttei^bourly relations- But on account of the 
ch^ged conception of the functions of the 
State, the .State in pursuit of its welfare 
arthrities which were in llie past treated as 
purely commercial matlers, is apt to claim 
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the privilege relating to the “affairs of the 
State” in accordance %vith Section 123 of the 
Evidence Act. AIR 1961 SC 493 Rel, on. 

(Para 14) 

(E) Contract Act (1872), Section 2 — 

Recording of minutes of discussion between 
private party and State Minister — It does 
not suggest that a valid agreement has been 
arrived at between private party and the 
State in accordance wth Art. 299 of Con- 
stitution — (Constitution of India, Arti- 
cle 299). (Para 15) 

(F) Contract Act (1872), Section 70 — 
Scope and applicability — Conditions pre- 
cedent — Claim for compensation under 
Section 70 is not founded upon contract but 
upon quasi-contract or restitution — Fact 
that contract has not been made as requir- 
ed by Article 299 is not material — (Consti- 
tution of India, Article 299). 

From the language of Section 70, it is 
apparent that where a claim for compensa- 
tion is made by one person against another 
under Section 70, Contract Act, it is not on 
the basis of any subsisting contract, between 
the parties. It is on the basis of fact that 
something was done by the party for an- 
other and the said work so done was ac- 
cepted by the other party voluntarily. With 
respect to the claim made against the Gov- 
ernment of a State under Section 70, Con- 
tract Act, it .may be that in many cases work 
done or- the goods delivered are the result 
of request made by some officer or the other 
on behalf of the State Government. In such 
a case the request so made may be ineffec- 
tive or invalid for the reason that the officer 
making the request was not authorised 
under Article 299, if the said officer was 
authorised to make the said request, the re- 
quest becomes inoperative as it was not fol- 
lowed by a contract executed in the manner 
prescribed by Article 299 of the Constitu- 
tion.. In either case the thing has been done 
without a contract and that brings in Sec- 
tion 70, Contract Act. (Para 16) 

For invoking the provisions of Section 70 
of the Contract Act the first condition is that 
a person has lawfully done something for 
another or has delivered something to him. 
The second condition is that in doing the 
said thing or in delivering the said thing, he 
must not have intended to act gratuitously. 
The third condition is that the person for 
whom something has been done or to whom 
something has been delivered must enjoy the 
benefit thereof. If all these conditions are 
satisfied, Section 70, Contract Act, would set 
in and it imposes upon the partj' concerned 
liabilit>’ to make compensation or to restore 
the thing so done or deliv'ered notwithstand- 
ing the fact that the contract had not been 
made as required by Article 299 of the Con- 
stitution. A claim for compensation under 
Section 70, Contract Act, is not founded 
upon any contract or tort but upon a third 
category' of law. i.e., a quasi contract or 
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restitution. AIR 1962 SC 779, Rel. on; AIR 
1956 SC 593, Disting. (Para 16) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 1218 (V 55) = 

1968 SCD 951, Mulchand v. State 
of M. P. 10, 16 

(1967) AIR 1967 SC 203 (V 54) = 

1966-3 SCR 919, P. B. Chowdhry 
V. State of M. P. 10 

(1964) AIR 1964 SC 1658 (V 51) = 

1965-1 SCJ 243, Amar Chand Butail 
V. Union of India 13 

(1963) AIR 1963 SC 1685 (V 50)= 

1964-3 SCR 164, Union of India 
V. A. L. Rallia Ram 10 

(1962) AIR 1962 SC 113 (V 49) = 

1962-2 SCR 880, Bhikraj Jaipuria 
V. Union of India 10 

(1962) AIR 1962 SC 779 (V 49) = 

(1962) Supp (1) SCR 876, State of 
\V. B, V. B. K. Mondal and Sons 10, 16 
(1961) AIR 1961 SC 493 (V 48) = 

1961-2 SCR 371, State of Punjab 
V. Sodhi Sukhdeo Singh 14 

(1956) AIR 1956 SC 593 (V 43) = 

1956 SCR 451, Nagubai Ammal 
V. B. Shama Rao 16 

(1954) AIR 1954 SC 236 (V 41) = 

1954 SCR 817, Chaturbhuj Vithal- 
das Jassani v. Moreshwar Parashram 10 

D. P. Gupta, for Appellant; B. C. Chatter- 
ji, for Respondent. 

MEHTA, J.: — Kotah Match Factory 
brought an action for the recovery of Rupees 
1,19,000 a.gainst^ the State of Rajasthan, on 
January IS, 1954, in the court of learned 
Senior Civil Judge, Jaipur City. The plaint 
averments were that the plaintiff was a 
partnership firm and carried on business of 
manufacturing matches at Kotah. On De- 
cember 23, 1935, the former Kotah State 
apeed to give a refund of a part of the ex- 
cise duty paid on tlie stocks of matches pro- 
duced by the plainb'ff and consumed with- 
in the State territorj' for a period of 20 
years. Subsequently on March 10, 1941, the 
said State entered the excise pool with the 
then British Government of India. There- 
after on April 21, 1941, the said State order- 
ed to pay Rs. 14,000/-, per annum to the 
plaintiff for future years. On August 31, 
1942, that order was modified and it was 
decided by the said State to refund half the 
excise duty paid, Later on the above State 
offered to the plaintiff that from August 16, 
1944. Rs. 10,000/-, per annum would be 
paid for the remaining future period. The 
plaintiff did not accept this offer. On the 
other hand, it claimed a sum of Rupees 
2,21,0-49/6/-, together with interest there- 
on, being half the amount of Rs. 4,42,098/ 
12/-, paid as excise duty by the plaintiff 
between October 1, 1940, and December 31, 
1947, in accordance with the order, dated 
.-Vugust 31, 1942. 

Eventually, on November 18, 1950, it 
was agreed between the plaintiff and tlie sue- 
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cessor State of Kotah, i.e., the State of 
Rajasthan, that a sum of Rs. 10,000/*, l»r 
annum would be paid by the State to the 
plaintiff with effect from the date on winch 
the last payment was made (i.e., September 
30, 1940), till September SO, 1950. In ac- 
cordance svith the terms of the agreement 
a sum of Rs. 1,00,000/- became due and 
payable to the plaintiff by the defendant. 
On May 21, 1953, the plaintiff served a 
notice on the State of Rajasthan in accord- 
ance with the terms of Section 80, Civil Pro- 
cedure Code as the defendant failed to make 
payment despite the notice, the plaintiff is 
entitled to claim interest @ 6% per annum 
as damages and that amount came to Rupees 
19,000/-. Thus, the money outstanding in 
favour of the plaintiff against the defendant 
came to Rs. 1,00,000/-, as principal and 
Rs. 19,000/-, on account of interest. ‘Fhe 
cause of action accrued on November 18. 
1950. The plaintiff, in the end, prayed that 
a decree for Rs. 1,19,000/- together with 
future interest @ 6% per annum in addition 
to costs of the suit be passed in its favour. 

2. In its written statement, dated Sep- 
tember 23, 1934, the State Government de- 
nied the existence of any aCTeement for giv- 
ing a refund of the part of the excise duty 
paid by the plaintiff. The agreement allow- 
ing concession to the plaintiff was executed 
on August 17, 1937. The main provisions 
of the agreement were: — 

(1) That a monopoly for manufachirfM 
matches was granted till September 30, 195^ 

(2) That duty was payable on the pro- 
ducts of the factory as follows:— 

(a) on export of matches outside Kotah 
Stale 3 pjes per gross, and 

(b) on imports from the factory to Kotah 
State one rupee, one anna and pies six per 
gross; 

(3) That out of the duty, a rebate was 
payable to the factory at the end of each 
year at the rate of annas 12 per gross liU 
September 30, 1938, and after ftat at the 
rate of anoas 8 per gross. 

It was admitted in the written statement 
that the former Kotah State joined the Gov- 
ernment of India match-pool with effect 
from March 10, 1941. His Highness Maha- 
raja of Kotah agreed to give to the plaintiff 
a subsidy of Rs, 5000/-, • annually for a 
period not exceeding five years, which was 
later on (i s.. on April 21, 1941) raised to 
Rs. 14,000, per annum. This order was 
further modified on August 31, 19-^ and 
the former Kotah State ordered to refiiod 
half the excise duty paid by the pl^otiff in 
1941-42, Later on, the terms were again 
changed with the approval of the plaintiff. 
On August 16, 1944, it was decided hy 
mutual consent that the agreement, D/- 17th 
August, 1937, be cancell^ with effect &oni 
March 14, 1911, and as consideration or 
compensation thereof, ' the following pay- 
ments or provisions should be made: — 


(i) an amount equivalent to the rebate 
that would have been payable to the factory 
according Clause 8 of the agreement, dated 
August 17, 1937, since the date on which 
the last payment was made and upto I6th 
August, 1944', 

(ii) the balance of compensation or consi- 
deration would be paid by instalment of 
Rs. 10.000/-, per annum during the time 
when the fresh grant to be made to the fac- 
tory remained in force. The State would be 
entttled to make deduction from this amount 
@ Rs. 40/-, per day for the number of days 
that the factory remained closed without 
permission or without adequate cause to the 
satisfaction of His Highness's Government; 
and 

(iii) a fresh grant should be made to the 
factory. 

The plaintiff, however backed out of this 
agreement and continued making representa- 
tions to the defendant after the merger of 
Kotah State with the United State of Rajas- 
than. It was also averted in the written 
statement that no agreement was made, a* 
alleged by the plaintiff on November 18, 
1950, to pay a sum @ Rs. 10,000/- per 
year, from the date on which the last pay- 
ment was made till S^temher, 1950, The 
State of Rajasthan neither took any decfsfoo 
In the matter on November 18, 1950, nor 
xvas any such decision conveyed to the plain- 
tiff. N^o agreement, as alleged in the j^nt, 
was executed by the State of Rajasthan In 
favour of the plaintiff. The defendant fur- 
ther pleaded in para No. 3 of the written 
statement that some discussion, no doubt, 
look place behveen the representatives of 
the plaintiff and the Minister of Industries 
and Commerce on November 18, 1950, and 
some advice was tendered by the Minislef 
concerned, but the same cannot be said to 
be a decision or an agreement with the 
Stale of Rajasthan. 

la para No. 4 of the written statement, the 
defendant contended that an amount of 
Rs. 1,00,000 or any other sum is not payable 
by the defendant to the plaintiff. The de- 
fendant also denied any cause of action al- 
leged to have been accrued in favour of the 
plaintiff on November 18, 1950, as no Gov- 
ernment order was passed, nor was any valid 
commibnent made by the State. The plain- 
tiff's suit according' to the defendant is also 
not within time. The plaintiff’s claim in- 
cludes the amount of the pre-merger period 
also and on account of a change in sovere- 
ign. the defendant State of Rajasthan is not 
bound by any agreement which the former 
Kotah State might have made, as the same 
was never recognised by the present govern- 
ment. After coming into force of the Con- 
stitution of India, excise duties on goods 
manufactured in India were included in the 
Union list and the State of Rajasthan could 
not have validly entered into any agree- 
ment with the plaintiff. In the etid, it was 
prayed by the defendant that the plaintiff’s 
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suit should be dismissed in the absence of 
any alleged agreement, dated November 18, 
1950. 

3. On March 23, 1955, learned Senior 
Civil Judge, Jaipur City, framed appropriate 
issues. The plaintiff examined three wit- 
nesses, namely, Rajendra Kumar P. W. 1, 
Subhudra Kumar P. W. 2, and Bhanwarlal 
Sethi, P. W. 3. In its defence, the State 
Government produced one witness, Shri 
Mathura Nath, D. W. 1. By its Judgment, 
dated Maj' 22, 1958 the trial Court dismiss- 
ed the plaintiffs suit with costs. The find- 
ing of the trial Court is that the plaintiff has 
not proved that an agreement had been 
arrived at between the parties in conformity 
with the provisions of Article 299 of the 
Constitution, The plaintiff based its claim 
on the agreement, dated November 18, 1950, 
and not on the previous liability of the Kotah 
State and, therefore. Article 6 of the coven- 
ant does not give right to a citizen to enforce 
it in a Court of law. As Article 6 of the 
covenant is an agreement between high 
contracting parties, a citizen cannot take 
advantage of it. Under Section 73 of the 
Contract Act, statutory recognition is given 
to the genera! rule that in the event of a 
contract the party which suffers by a breach 
thereof is entitled to recover from the party 
breaking the contract compensation for any 
loss or damages caused thereby to him, but 
that is not the plaintiffs case and, therefore, 
the plaintiff is not entitled to get interest. 

4. Aggrieved against the above verdict, 
the plaintiff has taken the present appeal. 
Contentions of learned counsel for the ap- 
pellant are: — 

(1) That the trial Comrt went wrong in 
holding that there was no contract between 
the parties arrived at on November 18, 1950; 

(2) that the State Government gave re- 
cognition to the past liability incurred by 
the erstwhile Kotah State and, therefore. 
State Government is liable to compensate 
the appellant on that account; 

(3) that the trial Comi: xvrongly held that 
the document, dated November 18, 1950, in 
possession of the defendant, is protected from 
disclosure in accordance xvith Section 123, 
Indian Evidence Act; and 

, (4) that the plaintiff is entitled to claim 
benefit, under Section 70 of the Contract 
Act and that, the State Government is bound 
to make compensation under that section. 

As for the first point, regarding the exis- 
tence of contract alleged to nave been arriv- 
ed at between the parties on November 18, 
1950, the plaintiff has examined, three svit- 
nesses, namely, P. W. 1, Rajendra Kumar 
s/o, Bhanwar Lai Sethi, P. W. 2, Subhudra 
Kumar and P; W, 3, Bhanwarlal- Sethi. The 
defendant examined D. W. 1 Shri Mathura 
Nath. P. W. 1 Rajendra Kumar has stated 
in -the examination-in-chief that his father. 
Bhanwurlal • Sethi had had a talk with the 
Minister for Industries and Commerce, Shri 

Sidh Raj Dhadha and Shri Bhanwarlal 


State (xMehta J.) [Prs. 2-5] Raj. 121 

Sharma, Deputy Secretary Industries, on 18th 
November, 1950, in connection with the re- 
bate to be paid to the Kotah Match Fac- 
tor}'. A decision was taken that the Kotah 
Match Factor}' was entitled to receive re- 
bate from the years 1940 to 1950 at the rate 
of Rs. 10,000/-, per year. This agreement 
in writing had taken place on the same day 
and both Shri Sidh Raj Dhadha and Shri 
Bhanwarlal Sethi put signatures on the 
agreement. It was further decided that for 
future a new agreement should be reduced 
to writing in the changed circumstances be- 
tween the Kotah Match Factory' and the 
Government for the period 1950 onwards 
and a rebate at the rate of Rs. 10,000/- per 
year be allowed from 1950 to 1955, subject 
to the factory producing minimum output. 
In his cross-examination, the witness has 
categorically said that no document was exe- 
cuted on November 18, 1950, in the form 
of an agreement. 

The document simply contained a refer- 
ence of the discussion between B. L. Sethi 
and the Minister for Industries and Com- 
merce, and the Deputy Secretary. The 
witness also stated in the cross-examination 
that he does not remember whether or not 
Secretary Industries and Commerce or the 
Deputy Secretary of the Department put his 
signature on the agreement. He further de- 
posed that after November 18, 1950, no re- 
quest was made to the Government in \vrit- 
ing for supplying a copy of the said agree- 
ment to the plaintiff. The witness then said 
that when his father put his signature on the 
agreement, Shri Sidh Raj Dhadha was not 
present. The Deputy Secretary brought a 
paper signed bv Shri Sidh Raj Dhadha, but 
nhri Dhadha did not sign it in his or his 
father s presence. The other paper on which 
the signature of his father was obtained was 
a carbon copy of the agreement, dated Nov- 
ember 18, 1950, bearing the signature of 
Shri Sidh Raj Dhadha. The Deputy Secre- 
tar}' did not obtain the signature of Shri 
Dhadha on the carbon copy. From the evi- 
dence of P. W. 1 Rajendra Kumar, it is plain 
that mo formal agreement was made be- 
tween the parties on November 18, 1950. 
Only minutes of discussion were recorded. 
Had any such agreement been made, the re- 
presentatives of the plaintiff would have im- 
mediately obtained a copy thereof or would 
have not kept quiet for a number of years 
without obtaining its copy. 

5. P. W. 2 Subhudra Kumar has stated 
that signatures of Shri Sidh Raj Dhadha and 
shri Bhanwarlal Sethi were obtained on the 
decision w'hich had taken place as a result 
of the discussion between both the parties. 
The sritness has, however, unequivocally 
stated that he cannot say whether the dis- 
cussions which had occurred were reduced 
to writing-in the form of proceedings or in 
the form oLan agreement. The witness has 
farther testified that Shri Sidh Raj Dhadha 
did not sign any agreement in his presence. 
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He also does not know whether or not the 
agreement was written on a foolscap paper. 
He does not remember how many lines the 
agreement embodied. Thus, P. W. 2 Subho- 
dra Kumar fails to give any positive evidence 
in regard to the agreement. 

6. P. W. 3 Bhanwarlal Sethi, who is al- 
leged to have conducted negotiation xvitb the 
Minister in the mailer in controversy, has 
stated that he had had some talks on his own 
behalf with the Minisler and that he had no 
letter of authority on behalf of the Kotah 
Match Factory to hold such talks. The wit- 
ness has further sai 1 that Shri Bhanwarlal 
Sharma, Deputy Secretary, Industries and 
Commerce, toot down notes of the talks 
which had taken place in the matter. Si^a- 
tures of the paiiies were not obtaine«i on 
the notes. Both che witnesses and Shri 
Sidhraj Dhadba put their signatures on the 
matter which was got typed by Shri Dhadha. 
The witness has also said that Shri Sidhraj 
Dhadha did not sign any of the papen in his 
rcsence. No document was written on be- 
alf of the Bajpramukh and no letter in 
writing was addressed for the issue of a copy 
of the said document. From the evidence of 
Shri Bhanwarlal Sethi also it Is not evident 
that an agreement was duly executed on 
November 18. 1950, between the two par- 
ties. 

7. The defendant examined Shri Mathura 
Nath, D. W. 1. He was Deputy Secretary, 
Industries Government of Rajasthan, Jaipur. 
He has siat^ that Shri B. t. Sharma nad 
worked as Deputy Secretary, Industries in 
(he year 1950. He has looked into all the 
relevant records. He could not come across 
any agreement alleged to have been arrived 
at between the parties. He could only find 
certain notes about the talks which had 
taken place between the parties. Tbeje 
notes were dated November 18, 1950. The 
witness has further depos^ that the State 
has got no other document of November 18, 
1950, except these notes and that neither 
any agreement was recorded on Novem- 
ber 18, 1950, nor was the signature of Shri 
Bhanwar Lai Sethi obtained on any such 
document that day. 

8. The above evidence does not show 
that the plaintiff has succeeded in proving 
^e existence of an agreement alleged to 
have been arrived at between the two parties 
on November 18, 1950. To prove this fact 
the best evidence wx>uld have been that of 
Shri Sidh Raj Dhadha, Ex-Minister, Indus- 
tries and Commerce, but, for the reason 
best kno\vn to the plrintiff; he has not beers 
examined. 

9. It will not be out of place to mention 
here that under Buie S4 of the Rules of 
Busin«s, framed under Article 166 of flie 
Constitution of India, it is provided that the 
Finance Department shall be consulted be- 
fore the issue of orders upon all proposals, 
which affect the finances of the State and In 


particular proposals involving an expenditure 
for which no provision has been made in 
the Appropriation Act, Rule 35 of the said 
Rules lays doNvn that the views of the 
Finance Department shall be brought on 
the permanent record of the Department to 
which the case belongs and shaU form part 
of the case. In this case it is nowhere 
found that the proposal of granting rebate 
to the plaintiff, involving appreciable finan- 
cial commitment, was referred to the Finance 
Department. Unless that was done, it can- 
not be said that the proposal reached the 
final stage of maturity. 

10. Article 299 (1) of the Constitution 
Is in the terms following: — 

“All contracts made in the exercise of the 
executive power of the Union or of a State 
shall be expressed to be made by the Presi- 
dent. or by the Governor (or the Rajpra- 
mukb) of the State, as (he case may be, and 
all such contracts and all assurances of pro- 
perty made in the exercise of that power 
shall be executed on behalf of the President 
or the Governor (or the Rajpramukh) by such 
persons and in sudj manner as he may direct 
or authorise.” (Note: nie words "or the 
Rajpramukh" were omitted by the Constitu- 
tion (Seventh Amendment) Act, 1956). 

The provisions of Article 299 are mandatory 
in character and contravention of these pro- 
visions would nullify the contract and would 
make them void and uneoforceahle,' No 
State Govemmeot can be sued by a private 
individual where there is the breach of the 
provisions of Artide 299 of the Conslihi- 
lion: see Bhikraj Jaipuria v. Union of India, 
AIR 1962 SC 113. It was stated in that 
case that under Section 175 (3) of the Gov- 
ernment of India Act. 1935, which is cor- 
responding to the provisions of Article 299 
of the Constitution of India, the contracts 
had (a) to be expressed to be made by the 
Governor (or ^jpramuldi) or Governor- 
General; (b) to be executed on behalf of the 
Governor (or Rajoramukh) or Governor- 
General, and (c) to be executed by an officer 
duly appointed in this behalf and in such 
manner as the Governor (or RajpramvJdi) or 
Governor-General directed or authorised. It 
xvas also held that the provisions of Section 
175 (3) of the Government of India Act, 
1935, were mandatory as the object of 
enacting these provisions was that the State 
should not be saddled xx-itb liability for un- 
authorised contracts. The evidence in that 
cave showed that no contract was expressed 
to be made by the Govemor-Cenerai and 
was not e.xeeuted on his behalf. It svas. 
therefore, held that the contract was not 
binding on the Union of India and the 
Dominion of India cannot be sued by the 
private individual for compensation for 
breach of contract. 

The same principle was reiterated by their 
Lordships of the Supreme Court in State of 
West Bengal v. M/s. B. K. Mondal and 
Sons, AIR 1962 SC 779. It was held in 
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that case that the provisions contained in 
Section 175 (3) of the Government of India 
Act, 1935, corresponding to Article 299 of 
the Constitution, were mandatory in nature. 
The intention of Parliament in enacting 
Section 175 (3) was that the State should not 
be burdened with liability based on unau- 
thorised contracts, The provisions were 
made in the public interest and so the word 
“shall” used therein must be held to make 
it obligatory and not directory. Further, the 
decision in Chatturbhu) Vithaldas Jassani v. 
Moreshwar Parashram, A,IR 1954 SC 236 
was explained in that case and it was held 
that it should be confined to its own facts 
in the context of the Representation of the 
People Act. Their Lordships of the Supreme 
Court had had the occasion to consider the 
matter again in Union of India v. A. L. Rallia 
Ram. AIR 1963 SC 1685, and it was held on 
that case that so long as all the require- 
ments of Section 175 (3) of the Government 
of India Act were fulfilled and were clear 
from the correspondence. Section 175 (3), 
did not necessarily require the execution of 
any formal document. 

Again, in a later decision in P. B. Chow- 
dhry v. State of Madhya Pradesh, AIR 1967 
SC 203 it was obserx'ed that in view of 
Article 299 (1) of the Constitution there 
could be no implied contract between the 
Government and any other person, the 
reason being that if such an implied con- 
tract were allowed, that would in effect 
make Article 299 (1) useless, for then a 
person, who had a contract wth Govern- 
ment, which was not executed at all in the 
manner provided in Article 299 of the Con- 
stitution could get away by saying that an 
implied contract might be inferred by the 
facts and circumstances of a particular • case. 
Their Lordships further pointed out that if 
the contract between the Government and 
another person is not in compliance with 
Article 299 (1) of the Constitution, it would 
be no contract at all and could not be en- 
forced either by the Government or the other 
person as a contract, In a recent decision, 
reported in Mulchand v. State of Madhya 
Pradesh, AIR 1968 SC 1218. his Lordship 
Ramaswami, J., speaking for the Court, held 
that the provisions of Section 175 (3) of 
the Government of India Act 1935, or the 
corresponding provisions of Article 299 (1) 
of the Constitution of India are characteris- 
ed as mandator}' and their contravention 
would nullify the contracts and make them 
void and that there is ho question of any 
estoppel or ratification in such a case. 

11. MTiat was said in these cases xvith 
respect to Section 175 (3), Government of 
India .\ct, 1935, or the corresponding Arti- 
cle 299 (11 of the Constitution^ of ^India 
was that the provisions of Section 175 (S) 
and Article 299 (1) were enacted nor for the 
sake of mere form, but for safegiiarding the 
interest of Government again.st unauthorised 
contracts. They are based on the ground of 
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public policy and for the protection of thei 
general public and these formalities cannot) 
be waived or dispensed with. 

12. In the light of the above discussion, 
the position in the present case is that there 
was no contract between the appellant and 
the Government as required by Article 299 
of the Constitution of India. In view of the 
mandatory provisions of Article 299 (1) of 
the Constitution, no implied contract can 
be spelled out between the Government and 
the appellant, for Article 299 in effect rules 
out implied contracts between the Govern- 
ment and another person. Where, as here, 
there is no contract, express or implied, be- 
tween the Government and the appellant in 
accordance with the mandatory provisions of 
.Article 299 (1) of the Constitution, there can 
be no question of recovery of any money or 
damages from the Government. The view, 
therefore, taken by the trial Court that the 
suit money was not recoverable from the 
defendant cannot be said to be incorrect. 

13, This brings us to the next point, 
raised on behalf of the appellant, namely, 
whether the State Government gave recog- 
nition to the liability incurred by the Kotah 
State. Learned counsel for the appellant 
submits that it did so. In support of his 
contention he cited Amar Ghana Butail v. 
Union of India, AIR 1964 SC 1658, as also 
Article 295 of the Constitution. It is true 
that recognition of the claim made against 
the former Indian States by the successor 
State or the Union can be proved by the 
claimants either by e.xpress acknowledgment 
or recognition or may even be established on 
relevant facts and the circumstances which 
may lead to the inference of such recogni- 
tion. Recognition of such a claim can be 
either express or implied and in the latter 
class of cases the inference as to recognition 
may be drawn legitimately from the facts 
and the circumstances which may reasonably 
support such an inference. It is hardly 
necessary to deal with the point elaborately. 
Here, it is not the plaintiff’s case that the 
successor State recognized the appellant’s 
claim against the erstwhile Kotah State. 

The plaintiff approached the Civil Court 
with a definite case that a fresh agreement 
had been arrived at between the two par- 
ties on the basis of an agreement, dated 
November 18, 1950, and it was agreed be- 
tween the two parties that a sum of Rupees 
10,000/-, per annum would be paid by the 
State of Rajasthan to the plaintiff from the 
date on which the last payment was made: 
vide para 3 of the plaint. In para 8 of the 
plaint the plaintiff has made it further clear 
that the cause of action accrued on Novem- 
ber 18, 1950. The plaintiff has not come 
forward with a positive assertion that his 
claim is based upon the reco^ition by the 
Rajasthan State of the past liability of the 
erstwhile Kotah State. The plaintiff can- 
not now turn round and set up a new case 
and take the opposite party by surprise. 
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Such a claim was never asserted to Iho 
plaint, nor was the opposite p£^ given an 
opportunity to refute it, No issue on the 
point was framed by the trial Court. The 
appellant, therefore, cannot allowed to 
raise his claim upon a plea which was never 
put forward by him in the course of trial. 
In Amarchand Butail’s case, AIR 1984 SC 
1658 (supra), there was a certain claim out- 
standing against Himachal Pradesh. The 
Chief Conservator of Forests, who was also 
the Secretary to the Forest Department, Gov- 
ernment of Himachal Pradesh, referred in 
detail to the history of the transaction be- 
tween the appellant and the ershvhile State 
of Jubbal ana he in clear and precise terms 
admitted the liability to pay the amount 
claimed by the appellant. The Chief Con- 
servator of Forests further stated to his let- 
ter addressed to the Accountant-General that 
the only course left was to pay to the ap- 
pellant the amount mentioned therein. He 
ended his letter by saying that he would be 
obliged if the payment of the said amount 
was authorised within the finandal year 
1951. Their Lordships of the Supreme C^uit 
held that there could be no doubt that the 
letter amounted to a complete reeogniboo 
and acknowledgment on behalf of the Gov- 
ernment of Himachal Pradesh to pay to the 
appellant the amount due to him from the 
Jubbal State. In the instant case there is 
nothing on the record to suggest that the 
State Government recognized or acknow- 
ledged its liabiUt:y to pay to the appellant 
the amount due from the former Kotah 
State. 

14. We now switch over to the third 
point, referred to by learned counsel for the 
appellant, namely that the trial Court fell to 
error by conferring upon the respondent 
right to claim privilege to respect of 4e 
document, dated November 18, 1950. The 
document was inspected by the trial Court 
on February 3, 1955, on an objection having 
been made by the plaintiff for its non-pro- 
duction and ^ for defendant’s claiming pro- 
tection under Section 123 of the Evidence 
Act. The only objection that was made was 
that the affidavit did not show that it was 
filed by the Deputy Secretary with the per- 
mission of the head of the department, as 
.envisaged by Section 123, Evidence Act No 
objection was made on behalf of the appel- 
lant that the affidavit ought to have i»eo 
filed by the Minister Inchaige of the Indus- 
tries and Commerce or by the secretary to 
the Government Industries and Commerce 
Department, The contention of the appel- 
lant h that the affidavit submitted to tl»e 
trial Court by the Deputy Secretary ongbt to 
have been under the signature of the Minis- 
ter Of the Secietaw Inchaige of the DCT>ait- 
ment. Such an objection he ought to have 
taken in the course of the trial during the 
relevant time. His fresh objection as to the 
claim of privilege on the basis of this pro- 
cedural defect is not now cntertafeable. 


nie document which embodies the 
minutes of the discussion and which indi- 
cates the advice given by the Minister is 
certainly protected under Section 123 of the 
Evidence Act and if such a document is not 
produced and protection under Section 123, 
Evidence Act, is claimed, the Court cannot 
compel the State to produce it. At the 
time when the Evidence Act was enacted 
the “Affairs of the Slate” might have had a' 
narrow conception. “Affairs of the State" 
then might have related to the matters of 
political or administrative character relating 
for instance, to the national defence, public 
peace, security and good neighbourly rela- 
tions. But on account of the changed con- 
ception of the functions of the Stale, the 
State in pursuit of its welfare activities 
undertakes to an increasing extent activities, 
which were in the past treated as purely 
commercial matters undertaken by the State 
are apt to claim the privilege relating to 
the “affairs of the State" in accordance with 
Section 123 of the Evidence Act; vide the 
State of Punjab v. Sodhi Sukbdev Sto;^ 
MB 1961 SC 493. 

15. On the merits also we feel no doubt 
m rejecting this contention. Since it was 
necessary for us to consider whether or not 
the claim of the privilege had been rightly 
given by the trial Court, we directed 
learned counsel for the respondent to pro- 
duce the said document before us for our 
inspection. Accordindy the document to 
question, as is available, has been produced 
before us. Having seen the document pro- 
duced before us, we are satisfied that the 
claim for privilege made by the res^ndent 
was justified and may be characterised bs 
^na fide. The docrument consists of noth- 
ing more than an office note indicating that 
certain discussion took place between the 
then Miru'ster for Industries and Commerce 
and Shri Bhanwarlal Sethi. This discussion 
was reduced to writing. Recording of such 
minutes does not finally suggest that a valid 
agreement had been arrived at between the, 
two parties in accordance with the provisions 
of Article 299 of the Constitution, nor does 
it suggests that the State categorically recog- 
nbed the Lability of the former Kotah State. 
In that view of the matter, non-production 
of die document to question does not mate- 
rially affect the merits of the plaintiffs' case. 

16. Learned counsel for the appellant, 
m the end, vehemently argued that it it was 
held that a valid contract had not been ar- 
rived at between the appellant and the State, 
the former is entitled to claim compensation 
or damages under Section 70 of the Contract 
Act. Section 70 of the Contract Act is in 
the terms following:— 

“Where a person lawfully does anything 
for another person, or delivers anything to 
him. not intending to do so gratuitously, and 
sudi other person enjoys the benefit thereof, 
the latter is bound to make compensation to 
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the former in respect of, or to restore, the 
thing so done or delivered.” 

[From the language of Section 70, it is appa- 
jrent that where a claim for compensation is 
[made by one person against another under 
(Section 70, Contract Act, it is not on the 
[basis of any subsisting contract, between 
[the parties. It is on the basis of 
jfact that something was done by the 
[party for another and the said work, so done 
iwas accepted by tlie other party voluntarily. 
jWith respect to the claim made against 
'the Government of a State under Section 70, 
[Contract Act, it may be that in many cases 
work done or the goods delivered are the 
result of request made by some ofiBcer or the 
other on behalf of the State Government. In 
such a case the request so made may be in- 
effective or invalid for the reason that the 
officer making the request was not authoris- 
ed under Article 299, or if the said officer 
was authorised to make the said request, the 
request becomes inoperative as it was not 
followed by a contract executed in the 
manner , prescribed by Article 299 of the 
Constitution. In either case the thing has 
been done without a contract and that 
brings in Section 70, Contract Act; see AIR 
1962 SC 779. For invoking the provisions 
of Section 70 of the Contract Act the first 
condition is that a person has lawfully done 
something for another or has delivered some- 
thing to him, The second condition is that 
in doing the said thing or in delivering the 
said thing, he must not have intended to act 
gratuitously. The third condition is that the 
person for whom something has been done 
or to whom something has been delivered 
must enjoy the benefit thereof. If all these 
conditions are satisfied. Section 70, Contract 
Act, would set in and it imposes upon the 
party concerned liability to make compensa- 
tion "or to restore the thing so done or deli- 
vered notwithstanding the fact that the con- 
tract had not been made as required by 
[Article 299 of the Constitution. A- claim 
[for compensation under Section 70, Contract 
Act, is not founded upon any contract or 
[tort but upon a third category of law, i.e., 
a quasi-contract or restitution: vide AIR 1968 
SC 1218 (supra). 

In the present case the plaintiff did not 
raise the plea for compensation under Sec- 
tion 70 of the Contract Act in its plaint, nor 
was an 5 ’' issue framed, nor were the parties 
given an opportunity, to lead any evidence on 
the point. A person who seeks restitution 
has a duty to prove that he did somethmg 
for another person or delivered something 
[to that person and that thereby he did not 
intend to act gratuitously, and that the other 
[person had enjoyed the benefit thereof. The 
case of the appellant is only with respect 
to rebate or the refund of certain money in 
the excise duty, based upon an ameement 
dated November 18, 1950. Learned counsel, 
for the appellant adverted to Nagiibai 
Ammnl v. B. Shama Rao, AIR 1956 SC 593. 


In that case it was observed that evidence 
let in no issue on which the parties actually 
went to trial should not be made the founda- 
tion for decision of another and different 
issue, which was not present to the minds 
of the parties and on which they had no op- 
portunity of adducing evidence. But that 
rule has no application to a case where par- 
ties go to trial with knowledge that a parti- 
cular question is in issue, though not speci- 
fic issue has been framed thereon and ad- 
duced evidence relating thereto. 

The Supreme Court case has got no bear- 
ing on the facts of the present case. In the 
Supreme Court case the parties had full 
knowledge that the question of lis pendens 
was raised in the pleadings and that the de- 
fendant went to trial xvith full knowledge that 
the question of lis pendens was in issue and 
had an ample opportunity to adduce evidence 
thereon. Here, the parties had not. gone to 
the trial on the question of compensation 
under Section 70 of the Contract Act. If 
the contention of the appellant is allowed to 
prevail at this stage, it would amount to 
taking the opposite party by surprise. The 
above authority, therefore, is or no assist- 
ance to the appellant. Thus, the last con- 
tention of the appellant is also devoid of 
substance. 

17. For these reasons, we hold that there 
is no merit in this appeal, which is according- 
ly dismissed with costs. 

Appeal dismissed. 
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Ratanlal, Petitioner v. The Chairman,' Re- 
gional Transport Authority, Bikaner Region, 
Bikaner and others. Respondents,' 

Civil Writ Petn. No. 209 of 1969, D/- 27- 
2-1969. 

Motor Vehicles Act (1939), Sections 44 (3) 
(b), 45, 63 and 64A — Resolution by State 
Transport Authority taking upon itself func- 
tions of Regional Transport Authority in 
relation to Lnter-statal route — Does not go 
counter to scheme of Sections 44, 45 and 63. 

The resolution by which the State Trans- 
port Authority have taken upon itself the 
functions of the Regional Transport Autho- 
rity in relation to an inter-statal route does 
not go counter to either the scheme of Sec- 
tion 44 or Section 45 or Section 63 of the 
Act for tiiat matter. (Para 8) 

It is clear that in sub-section (3) of Sec- 
tion 44 of the Act the Legislature h^ not 
confined the term “region” or “regions” only 
to regions lying within one State. _ It is, 
therefore, legitimate to infer that in Sec- 
tion 44 sub-section (3) when it is said that 
the State Transport Authority m,ay perform 
the duties of the Regi onal Transport Autho- 
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rity in respect of any route common to two 
or more reRioiis, the Stale Transport Autho- 
rity, is entirted to discharge the functions of 
the Regional Transport Authority in relation 
to a route which lies in two regions lying 
in different States as well. The term "anjr 
occurring before the term "route” in Section 
•14 (3) (b) signifies that the power is exer- 
cisable in respect of any route which runs 
into two or more regions. Here the^term 
“any” is descriptive of the term "route” and 
its purpose is to embrace all kinds of routes 
be they of any class whatsoever. (Paras 7, 9) 
It cannot be said that if the Stale Trans- 
port Authority were itself to act as the Re- 
gional Authority, an applicant will be losing 
the remedy of a revision under the statute. 
In the fint place, this power of taking over 
the functions of the Regional Transport Au- 
thority has been given to the State Trans- 
port Authority only in respect of routes 
which run in rivo or more regions and, there- 
fore, Section 64-A will undoubtedly operate 
in respect of routes lying within one region 
only where the matter has been dealt with 
by the R^onal Transport Authority of that 
region. There is nothing wrong it a party 
is not left with the remrav of a revision u 
the matter comes to he dealt with by the 
Stale Transport Authority itself. Revislonal 
jurisdiction Is created mth a view to enab- 
ling superior authorities to correct the errors 
of inf^or authorities and if the matter is 
dealt with by a superior authority, in the first 
instance there may be no necessity of making 
provision for a revislonal authority. 

(Para 6) 

B. L. Maheshwari, for Petitioaer. 

ORDER:— By this svrit petitioa the vali- 
dity of a resolution of the State Transport 
Authority, Jaipur (Auaeaute-S) is question- 
ed. 1 may read that resolution: 

“In exercise of the powers under Sec- 
tion 44 snb-section (3) (b) of the Motor 
Vehicles Act the State Transport Authority 
Raiasthan resolves that with effect from the 
date of ,lbe publication of this resolution in 
the Official Gazette (1) the State Transport 
Authority shall hereafter grant all types of 
^rmits, renewals, transfers etc., on lotei- 
Region^ and Inter-SCatal routes. In respect 
of these routes S. T. A., shall perform all 
the duties, hitherto being performed by ttse 
Re^onal Transport Authorities. 

(2) All types of permits on Inter-Statol 
routes shall be countersigned by the S. T. A.” 

Sd/- Inder Singh Shekhawat 
Secretary 

State Transport Authority, 
Rajasthan, Jaipur.” 

The petitioner contends that thi< resolution 
is bad, because according to the provisions 
of Section 44 (3) of the Klotor Vehicles Act, 
1939, hereinafter to be referred as the “Act”, 
the State Transport Authority could not 
have taken upon itself the functions of fte 
Repoiul Transport Authority in relatioo to 
an inter-statal route. Section 44 empowers 
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the State Government to constitute, for the 
State, a Slate Transport Aiilliority to exercise 
and discharge • the powers anci fiinchons 
specified in sub-section (3) thereof and it 
shall in like manner constitute a Reponal 
Transport Authority to exercise and discharge 
throughout such areas referred to as regions 
as may be specified in the notification in 
respect of each Regional Transport Autho- 
rity. Sub-section (3) which is the main pro- 
vision that falls to be considered reads as 
follows; — 

"Sub-section (3). A State Transport 
Authority shall give effect to any directions 
issued under Section 43, and subject to such 
directions and save as otherxvise provided 
by or under this Act shall exercise and 
discharge throughout the State the following 
powers and functions, namely: — 

(a) to co^wdinate and regulate the activi- 
ties and policies of the Regional Transport 
Authorities, if any, of the State; 

(b) to perform the duties of a Regional 
Transport Aulhority where there is no such 
Authority and, if it thinks fit or if so requir- 
ed by Regional Transport Authority, to per- 
form (hose duties in respect of any route 
common to two or more regions; 

(e) to settle all disputes and decide all 
matters on which differences of opinion arise 
between Regional Transport Authorities; and 

(d) to disd^arge such other functions as 
may be prescribed." 

2. Sub-section (3) of Section 44 makes 
it incumbent on the State Transport Autho- 
rity to give effect to any directions issu^ 
under Section 43 of the Act. It is only sub- 
ject to such directions and save as otherwise 

E rovided that the State Transport Authority 
as to exercise its TOwers and functions lat H 
down in clauses (a) to (d) of that sub-sec- 
tion. Generally, the State Transport Autho- 
rity has to act as a co-ordinating authority 
to regulate the activities and policies of the 
Regional Authorities. Clause (b) enables 

the State Transport Authority to perform 

certain functions of the Regional AuthoriUeS 
under the stated conditions. In my view, 
this sub-section (b) could be broken as fol- 
lows:— 

(1) The State Transport Authority shall 
exercise and discharge throughout fto State 
the powers and functions by performing the 
duties of a Regional Transport Authority 
where there is no such authority. 

(2) If the State Transport Authori^ thinks 
fit, or if so required by a Re^'onal Trans- 
port Authority, to perform those dub'es in 
respect of any route common to two or more 
regions. 

3. The second part can be further sub- 
divided as follows: — 

(a) If the State Transport Authority thinks 
fit it can perform those duties (by which is 
comprehend^ the duties of the Regional 
•Transport Authority) in respect of any route 
common to two or more regions; and 
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(b) the State Transport Authority shall, if 
so required by the Regional Authority to 
perform those duties in respect of any route 
common to two or more regions, 

4. According to the plain reading of tlie 
sub-section tliere are three contingencies 
under which the State Transport Authority 
will be taking upon itself the normal func- 
tions of the Regional Transport Authority. 
The first contingency is when there is no 
Regional Transport Authority functioning in 
any region. There the Legislature has not 
left a vacuum and when there is no Regional 
Transport Authority, the State Transport 
Authority, will fill the vacuum and discharge 
the duties of the Regional Transport Autho- 
rity. It has to be remembered that the pur- 
pose of enacting Section 44 is to erect the 
apparatus for the discharge of various statu- 
tory functions created by the Act. There- 
fore, it is legitimate to infer that as socn as 
there is no Regional Transport Authority 
available in any region its place will ipso 
facto be taken by the State Transport Au- 
thority. The second contingency is where 
the State Transport Authority thinks fit to 
perform those duties in respect of any route 
common to two or more regions and then it 
can rightly take upon itself such duties. Here 
again, it has to be remembered that the 
State Transport Authority, which is created 
for the entire State, plays the, role of a co- 
ordinating body and it may very well think 
in a given situation that the co-omination will 
be better advanced by taking upon itself the 
functions of the Regional Transport Authority 
in relation to a route which runs through 
more than one region. The third contingency 
is when a request has been made by a parti- 
cular Regional Transport Authority. 

5. Learned counsel for the petitioner con- 
tended that this construction will militate 
against the scheme of the Act. According 
to learned counsel, under section 64-A of the 
Act the State Transport Authority has been 
created ' as the Revisional Authority and, 
therefore, if the State Transport Authority 
were itself to act as the Re^onal Authority, 
an applicant will be losing the remedy of 
a revision under die statute. Having con- 
sidered this matter carefully I am not per- 
suaded, to accept this contention. In the first 
place, this power of taking over the functions 
of the Regional Transport Authority has been 
given to the State Transport Authority only 
in respect of routes which run in two or more 
regions and, therefore. Sec. 64-A will un- 
doubtedly operate in respect of routes lying 
within one region only \imere the matter has 
been dealt with by the Regional Transport 
.Authority: of that region. There is nothing 
wrong if a party is not left with the remedy 
of a revision if the matter comes to be dealt 
with by the State Transport Authority itself. 
Revisional jurisdiction is created with a view 
to enabling .superior authorities to correct 
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the errors of inferior anllioritias .and if the 
matter is dealt with by a superior authority, 
in the first instance there may be no neces- 
sity of making provision for a revisional 
authority. 

6. Learned counsel then submitted that 
sub-section (3) of Section 44 does not deal 
with inter-statal routes and, therefore, the 
State Tran^ort Authority could take over 
functions of the Regional Transport Autho- 
rity in relation to routes lying within two re- 
gions of the same State only. In this con- 
nection learned counsel referred me to Sec- 
tions 45 and 63 of the Act. Section 45, ac- 
cording to learned counsel, makes a distinc- 
tion between routes which lie in two regions 
of the same State and routes which lie with- 
in different States. This is so, but that, in 
my opinion, does not afford any help in the 
matter. Section 45 may be reproduced for 
appreciating tliis aspect of the matter; 

“Section 45. General provisions as to ap- 
plications for permits. Every application for 
a permit shall be made to the Regional Trans- 
port Authority of the region in which it is 
proposed to use the vehicle or vehicles: 

Provided that if it is proposed to use the 
vehicle or vehicles in two or more regions 
lying within the same State, the application 
shall be jmade to the Regional Transport Au- 
thority or the region in which the major por- 
tion of the proposed route or area lies, and 
in case the portion of the proposed route or 
area in each of the regions is approximately 
equal, to the Regional Transport Authority 
of the remon in \wich it is proposed to keep 
the vehicle or vehicles: 

Provided further that if it is proposed to 
use the vehicle or vehicles in two or more 
regions lying in different States, the applica- 
tion shall be made to the Regional Transport 
Authority of the region in which the appli- 
cant resides or has his principal place of 
business.” 

7. It is true, in the case of a route lying 
in two regions of the same State the applica- 
tion has to be made before a Regional Trans- 
port Authority in which the major portion 
of the route or area lies and in the case of 
an inter-statal route the application has to 
be made before the Regionru Transport Au- 
thority of the region in which the applicant 
resides or has his principal place of business. 
The difference in the procedure reg^ding 
the filing of applications is on considera- 
tions of convenience, but what is remark- 
able in this section is that the so-called inter- 
statal route is not described as such. On 
the other hand, the only distinction as brou- 
j^t .out in this section is that one category 
of routes are known as routes in two or more 
regions Ijong within the same Slate, and the 
other category' of regions are knowm as' 
two or more regions lying in different 
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States. It is, to my mind, obvious 
whenever the Legislature wanted to coidiae 
the provision to regions within the same 
State, it has chosen to say so in expre» 
terms. Likewise, whenever the terra “Regi- 
ons” was meant for regions lying in different 
Stales, the Legislature has taken care to say 
so. If in this light sub section (3) of Sec- 
tion 44 is read then it is clear that in su^ 
section (3) of Section 44 of the Act the Legis- 
lature has not confined the term 'region" 
or "regions” only to regions lying within one 
State. It is, therefore, legitimate to infer 
that in Section 44 sub-secion (3) when it 
is said that the State Tranroorl Authority 
may perform the duties of the Re^ooal 
Transport Authority, in respect of any route 
common to two or more repons, the State 
Transport Authority, in my view, is entitled 
to discharge the functions of the Regional 
Transport Authority in relation to a route 
which lies in two regions lying in different 
States as well. In other words, the State 
Transport Authority can discharge the func- 
tions of the Regional Transport Authority in 
relation to a so-called inter-statal route 
which necessarily lies within the tw'O regions 
of different States. 

8. The material portion of S. 63 reads as 
follows: 

“Section 63. Validation of permits for use 
outside region in which graoted. — (If 
Except as may be othei^vise prescribed, a 
permit granted by the Re^ooal Transport 
Author!^ of any one region shall not be 
valid in any other region, unless the permit 
has been countersigns by ' the Regional 
Transport Authority of that other tegioa 
and a permit granted in any one State shall 
not be valid in any other State unless counter- 
signed by the State Transport Authority of 
that other State or by the Regional Transport 
Authority concerned: 

Provided that a private carrier's permit 
granted by the Region^ Transport Autbo* 
nty of any one region with the approval 
of the State Transport Authority, for any 
area in any other re^on or regions within 
the same State shall be valid in that area 
without the counter-signature of the Regional 
Transport Authority of the other region or of 
each of the other regions coneerued, 

(2) A Regional Transport Authority when 

countenigning the pcmiit may attach to the 
permit any condition which it might have 
imposed ii it ' had graoted the permit, and 
may likewise vary any condition attached 
to the permit by the Authority by which the 
permit was granted. ■ , 

(3) The provisions of this Chapter relat- 
ing to the grant, revocation and suspensioD 
of permits snail apply to the grant, revoca- 
tion and suspension of counter-signatures of 
permits. 

Provided that it shall not be ne c essary to 
follow the procedure laid dmvn in Sec. 57 


for Uie grant of counter-signatures of permits, 
where the permits granted in any one State 
are required to be countersigned by the 
ftate Transport Autliority of another State 
or by the Regional Transport Authority con- 
cerned as a result of any agreement arrived 
at between the States. 


This section provides for counter-signatures 
of permits for vehicles running on routes 
Ring in more than one region. If the route 
lies in more than one region of the same 
State, the counter-signature is to be done 
by the Regional Transport Authority of the 
other region and if the routes lie in more 
than one region of two different States, then 
the counter-signature may be riven by the 
State Transport Authority or the Regional 
Transport Authority of tnat State. Clothing 
of both the State Transport Authority of the 
State as well as the concerning Regional 
Transport Authority is clearly suggestive of 
the fact that in tlie matter of inter-statal 
routes the Legislature has clearly contem- 
plated the discharging of functions of the 
Regional Transport Authority by the Stale 
Transport Authority. It fs true, where there 
is an a^eemeot of reciprocity between the 
two States for the counter-signatures the pro- 
cedure of Section 57 of the Act need not be 
followed, but that has notbine to do with 
the performance of functions of the RegiOBaJ 
Transport Authority by the State Transport 
Authority in the matter of permits over a 
route running in hvo different States. There-i 
fore, the resolution Annexure 6, does not, 
in my opinion, go counter to either the 
scheme of Section 44 or Section 4S or Sec-* 
lion 63 of the Act for that matter. 

9. Before parting with the case I may 
notice one more submission of the learned 
counsel that the word “any” occurring be- 
fore the word "route” in clause (b) of sub- 
section (3) of Section 44 is significant and 
it shows that it is only in a particular situa- 
tion that the State Transport Authority can 
deaf with the grant of permits over a route 
rammon to two or more regions. I regret, I 
have not been able to appreciate the sub- 
mission, The term "any occurring before 
the term "route” signifies, to my mind, that 
the power is exercisable in respect of any 
route which runs into two or more rerions. 
Here the term “any” is descriptive of the 
term "route” and its purpose is to embrace all 
kinds of routes be they of any class what- 
soever. 

fO. 'nius, I do not find any force in the 
WTit petition which I hereby reject in limine. 
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to this correspondence exchanged be- 
tween his client and the Government or 
between the Government and the peti- 
tioner during the course of arguments in 
this Court. Evidently, it must be for the 
reason that he could not assert that the 
petitioner had subscribed any declaration 
of the nature mentioned above. There- 
fore. I feel safe in holding, in agreement 
with the Courts below, that this declara- 
tion had been fabricated by Rabindra, 
who. it appears, was anxious to take a 
second wife even if he had to wash his 
hands off of all scruples. 

10. The accused placed reliance on 
the telegram Ext D-9. hooked from Cal- 
cutta on 22-9-1959 apparently In the 
name of one Satish, conveying to him the 
mes^e that "Prativa died cholera 21 
Sept ’ to score the point that he believ- 
ed bona fide on the date of his second 
marriage that his first wife Prativa had 
died. It was suggested that Satish who 
booked this telegram is none but the 
father of PraPva. Satish Chandra Cha- 
kraborty being bis full name. This per- 
son deposed as P. W. 10 that he had never 
booked this telegram, nor there was any 
occasion for it because Prativa was alive 
and not dead. The findings of the trial 
court and of the Sessions Judge that this 
telegram had also been fabricated bythe 
accused Rabindra was also not challeng- 
ed in this Court by Shrl Chakrabor^. 
All these pieces of documentary evidence 
cumulatively yield the conclusion, when 
examined In the background of estranged 
relations between the couple, that Rabin- 
dra was dead set to go in lor the second 
marriage, whatever the cost I believe 
that the telegram was fabricated by him 
to get over the reluctance, if any, of 
Anjali or her parents-in-law to hazard 
Anjalis' marriage with him when his first 
wife was alive. If he had any faith in the 
authenticity of the telegram and the 
genuineness of its contents, he would 
have rushed immediately to Cdcutta. 
judged by common human behaviourand 
conduct to participate in the funeral 
ceremonies of his wife and to take care 
of his only child Rantu who was hardly 
4 years on the date the telegram was 
received. The complete indifference exhi- 
bited by the accused on receipt of the 
telegram is clearly indicative of the con- 
clusion that he Imew the worth as also 
the origin of the document 

11. We have the testimony of Shrl 
IL K. Roy P. W'. 3. a lecturer In the 
college at Agartala where Rabindra was 
emplov-ed in October, 1959. that he was 
a member of the marriage party at the 
time of Rabindra’s marriage with Anjali, 
the daughter of the accused Gopal 
Chakraborty, that he was present at the 
time of the marriage, and that the marri- 
age "was perlortned in accordance 


the Hindu Sastras.” He deposed further 
that Rabindra was married to Anjali and 
that after the marriage when Rabindra 
returned to his house with Anjali he 
arranged the sodal function called 'Bau- 
bhat*. The witness was an Invitee to that 
social function along with his other colle- 
agues from the college. Another state- 
ment made by the witness was that he 
viiSled the house of Rabindra a number 
of limes after his marriage with Anjali 
and he noticed that "Rabindra Babu and 
Anjali were living as husband and wife.’* 
None of these averments of the wit- 
ness made on solemn affirmation was 
challenged during cross-examination. 
Taking Into consideration the importance 
of the case as also the sodal status en- 
joyed by the complainant and the acctis- 
ed. If there were the slightest doubt about 
the factum or validity of marriage be- 
tween Rabindra and Anjali. the defence 
counsel would have exhibited much assi- 
duity in cross-examining the witness in 
minute details about the ceremonies that 
were gone through or non-performance 
of essential ceremonies tixat go to make 
for a valid marriage. The complete 
silence on the subject of marriage bv the 
defence counsel during cross-examination 
of the witness is consi^ent only with the 
conduslon that the marriage or its vail* 
dity was never challenged. 

12. P. W. 2 Shii S. K. Choudhury Is 
the Prindpal of M. B. B. Government 
College. Agartala. where Rabindra was 
employed as a senior lecturer in October, 
1959. The witness affirmed that when 
Rabindra was serving in the college be 
took a wife and that after the marriage 
Rabindra invited him to a feast in cele- 
bration of that marriage. Rabindra and 
his wife Anjali, the witness add^. also 
visited his house after, the marriage. The 
only question put to the witness in cros^* 
examination respecting the marriage was 
as to on what date it was celebrated. 
The witness was unable to provide the 
date. That was not abnormal because he 
had not attended the marriage and he 
happened to appear in the Court about 
2 1/2 years after the marriage took place. 
His statements that Rabindra had taken 
Anjali as his wife, that after the mar- 
riage between them Rabindra had invit- 
ed Wm to a feast in his house, and that 
the couple happened to ‘visit his housO 
after marriage were not challenged. 


13. Shrl A. K. Bhattacharyva (P W. 5l 
Is a lecturer in the college where Rabin- 
dra was employed. He stated in exam!- 
nation-in-chief that Rabindra had told 
him that he had married in October, 
1959. This statement of the witness was 
also sot challenged In cross-examination. 
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Commisaoner, Tripura. The contents of 
the letter read as under: 

, “After receiving the death news of my 
former wife late Prativa Bhattacharyya 
M, A., who died on 21st September 1959, 
I married again on 28th October 1959, in 
accordance with the Hindu Shastras, 

This is for your information”. 

. 15. I have already reproduced above 
the, 'statement made by the accused 
I^bindra' under section 342 Cr. P, C. He 
did not deny therein liis second marriage 
with Anjali, though he affirmed that the 
reason for it was that he believed that 
his first Wife was not alive. 

16. The evidence marshalled above 
leaves no room for doubt that Rabindra 
had married Anjali on 28th of October, 
1959. in accordance with the injunctions 
of Hindu Sastras and since it was not 
disputed before me that a valid marriage 
according to such Sastras can be sole- 
mnized only if the ceremony of Sapta- 
padi is gone through in the presence of 
the sacred fire, I hold that a marriage 
ceremony complete in all respects had 
been gone through between Rabindra and 
Anjali on 28th of October, 1959. In reach- 
ing the conclusion I have taken note of 
the fact that there is no witness who 
has affirmed that the ceremony of Sapta- 
padi had taken place. However, the cir- 
cumstantial and opinion evidence coupl- 
ed with the direct and unchallenged 
testimony of P. W. 3 Shri M. K. Roy and 
the uneauivocal admission made by the 
accused in the document Ext. P-12 con- 
stitute sufficient evidence justifying the 
Court to presume that all ceremonies that 
were essential to bring about a valid 
marriage alliance between Rabindra and 
Anjali had been performed. 

17. The expresrion "proved” is defin- 
ed in section 3 of the Evidence Act in 
the following terms: 

"A fact is said to he proved when, 
after considering the matters before it, 
the Court either believes it to exist, or 
considers its existence so probable that 
a prudent man ought, under the circum- 
stances of the particular case, ^ to act upon 
the supposition that it exists.” 

This definition permits the Court to take 
into consideration all varieties of admis- 
sible and relevant pieces of evidence 
while adjudicating upon whether a parti- 
cular fact is proved or not. The ex- 
presrion "after considering the pmttere 
before it” employed in the definition is 
of such wide amplitude as to justfiy me 
Court taking into consideration. _ besid^ 
the direct and the circumstanhal evx- 
dence, the opinion evidence msde 
vant by section 50 of the Evidence Ac^ 
the pre-trial admissions of the accused, 
and the statement made by the acc^ed, 
during the trial, under section 342 Cr. 
P. C. In the instant case. 1 cannot ignore 
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the facts that the accused had been 
planning for a period of about two years 
before 28-10-1959 to _ go in for second 
marriage, that he fabricated evidence to 
secure permission from the Government 
for takinj? a second wife and for carryincj 
conviction with his second wife and her 
parents that his first wife had die^ and 
that his coimsel did not challenge the 
testimony of P. Ws. 2. 3 and 5 that he 
had gone into second marriage with Anja- 
li in October, 1959. Hence, I affirm the 
finding of the trial Court and of the ap- 
pellate Court that Rabindra had entered 
into a valid marriage with Anjali on 28- 
10-1959 and that that marriage is void 
only for the reason that it took place 
during _ the lifetime of the first spouse 
of Rabindra. I may usefully invite refer- 
ence to the case of Emperor v. Mt. Soni, 
AIR 1936 Nagpur 13. The head-note fa] 
of the authority runs as unden 
_ "In the trial of an offence under Sec- 
tion 494, Penal Code, it was alleged that 
S was the married wife of B. B stated 
that he married S about 10 years ago 
and two other witnesses stated that they 
were present at the marriage. S’s uncle 
who had brought her up and arranged 
the marriage with B admitted that she 
was the married wife of B. There was 
also other evidence which was not chal- 
lenged to show that B and -S lived to- 
gether as husband and wife and were 
believed to be legally married: 

Held: that any prudent man would acf 
upon the supposition that S was the 
legally married wife of B, hence the 
marriage of S with B should be deemed 
to be proved”. 

The proposition that emerges from this 
head-note negatives the contention of 
Shri Chakraborty that unless there is 
some dependable witness to testify that 
the ceremony of Saptapadi had been gone 
through, the marriage cannot be said to 
have been proved in law. 

18, No other point was urged before 
me by Shri Chakraborty in_ support _ of 
the prayer made in the revision petition. 

19. As a result of the conclusions 
recorded above, I confirm the conviction 
as well as sentence of Rabindra Bhatta- 
charjee and dismiss the revision petition- 

Revision dismissed. 
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Barindra Kumar Chakraborty. Pefi- 
fioner v. Ramesh Chandra Dev. Respon- 
dent. 

aril 'Revn, No. 24 of 1967. D/- 11-9- 
5969, against order of AddL Sub. J,. Tri- 
pura, D/- 19-5-1967. 
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CivU P. C. asos), S. 115 (c) — Illegal 
or irregular exercise of jurisdiction — 
Trial Court not consolidating two similar 
suits — It is only error in exercise of 
jurisdiction — CL (c) is not attracted. AIR 
1939 Pat 30 and AIR 1933 Fat 61, Diss. 

Clause (c) of S. 115 has to be interpreted 
to mean that where the law has prescrib- 
ed the manner in which a court shall ex- 
ercise its jurisdiction and the court acts 
in disregard of those provisions, it acts 
illegally or irregularly in the exercise of 
its jurisdiction. Case law discussedL 

(Para 3) 


The first question that would arise for 
determination in such a case is whether 
the revision is maintainable. The ques- 
tion whether the court should interfere in 
the exercise of its revisional power would 
be considered after it has been found that 
the revision petition is maintainable. 

(Para 4) 


The trial Court has the jurisdiction to 
determine the question whether two sims 
before it should he consolidated or not and 
when it decides In favour of one it can- 
not be urged that any irregularity or iUo- 
gality in exerdse of its jurisdiction hao 
been committed. All that can. be said at 
the best Is that the trial Court had com- 
mitted an error in the exercise of Its juris- 
diction by refusing to consolidate the suit 
and such a case does not fall within the 
pui^cw of Ci (c). AIR 1939 Pat SO and 
AIR 1933 Pat 61. Diss.; (1886} ILR 11 Cal 
6 (PC) and Am 1949 PC 156 and Am 1953 
SC 23, BeL on. CPara 3) 


Cases Referred: Chronolotdcal Paras 
(1953) Am 1953 SC 23 (V 40) «=• 

1953 SCH 136, Seshardeo v. 

Badha Klshen ' ' 3 

(1949) Am 1949 PC 158 fV 38) « 

76 Ind App 67. Vehkatagiri 
Ayyangar v. Hindu Religious 
Endowments Board 3 

(1939) AIR 1939 Pat 30 (V 26) -- 
5 BB 21, Bamavtax Prasad v, 

Satdeo Lai 3 

(1933) Am 1933 Pat 61 (V 20) -- 
13 Pat LT 726, H. Hamid v. M. 

Abdul GhanI 3 

(1885) ILR 11 Cal 6 « 11 Ind App 
237, Amir Hasan Khan v. Sheo 
B^h Singh S 


J. C. Lodh. for Petitioner: E. N. Kar, 
for Respondent 

ORDER: Ramesh Chandra Dev filed 
Title Suit No. 1 of 1966 in the court of 
Additional Subordinate Judge. Tripura, 
against Barindra Kumar Chakraborty lor 
^certain relief respecting Immoveable pro* 
petty. On 4-4-1967. the latter ffled Titls 
’ Suit No. 9 of 1967 In the same court 
against Ramesh Chandra Dev for settle- 
ment of certain disputes respecting the 
same property. On 19-5-1967. before the 
summons was Issued in the second sui^ 


Barindra Kumar moved an application in 
the first suit requesting that the two suits 
^oUld be consolidated and tried together, 
Ram esh Chandra opposed that application 
and the court agreeing with him rejected 
the same on the short ground that since 
the second suit had just been instituted, it 
would not be proper to consolidate it with 
the earlier one which had reached the 
stage ol recerding of evidence. Aggriev- 
ed by that order, Barindra Kumar came in 
revision to this Court on 1-6-1967. The 
revision petition was admitted and the 
proceetUngs In suit No. 1 of 1966 were 
stayed. 

2. Shri Jogesh Chandra Lodh, appear- 
ing for the petitioner, submitted that the 
Instant case is covered by clause (c) of 
S. 115 of the Civil Procedure Code 
and that since the trial Court bad acted 
with materi^ irregularity in not consoli- 
dating the two suits though they related 
to same property and r^ed identical 
Issues, the revision petition is dearly main, 
tainabla and so must be allowed. Shri H. 
N. Kar, representing the respondent, how- 
ever. urged vehemently that the case does 
not fall within the ambit of clause (c), 
end that at any rate this court should 
not interfere with the discretion which, as 
be said, had been properly exerdsed by 
the trial court. He brought to my notice 
the fact that suit No. 1 of 1965 hav^g 
beep stayed by this Court the other suit 
No. 9 of 1967 has now out-pac^ It, and 
on that basis he urged that it would be 
highly improper to consolidate them at 
this stage. 

3. I am clearly of the opinion that the 
facts of case In band are not covered by 
dause fc) of Section 115. That dause pro-l 
vidcs that the High Court may call lor th« 
record of any case which has been dedd-l 
ed tjy any court subordinate to it and in' 
which no appeal liea thereto, and if such 
subordinate court appears to have acted 
In the exerdse of Its jurisdiction illegally 
or with material irregularity, the High 
Court may make such order in the case as 
Jt thinks fib This clause has been inter- 
preted to mean that where the law has 
prescribed the manner In which a court 
shall ecerdse Its jurisdiction and the 
court acta in disregard of those provisions. 
It acts illegally or irregularly in the exer- 
cise of Its Jurisdiction. In the case of 
Amir Hassan Khan v. Sheo Baksh Singh, 
( 188 S) ILR 11 Cal 8 (PC) it was hdd by 
the Privy Council that where the court 
has jurimiction to dedde the question 
which arose for determination before it 
and it deddes the same, whether rightly 
or wrongly. It cannot be contended that it 
had exercised the jurisdiction illegally or 
with material Irregularity. This view was 
affirmed by the Privy Coundl in the case 
of ‘Venkataglrl Ayyangar v. Hindu Reli- 
Idous Endowments Board, AIR 1949 PC 
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156 and also endorsed by the Supreme 
Court recently in the case of Keshardeo 
V. Eadha Kishen, AIE 1953 SC 23. Shri 
Lodh was unable to point out which pro- 
Tdsion of the law had been violated by 
the trial court while deciding the ques- 
tion whether or not the two suits should 
be consolidated. Therefore, I am not 
satisfied that the trial court had been 
guilty of any illegality or material irregu- 
larity in ejcercise of its jurisdiction. AU 
that can be said, at the best, is that the 
trial court had committed an eiTor in the 
exercise of its jurisdiction by refusing to 
consolidate the suit Such a case, how- 
ever, does not fall within the purview of 
clause (c) for the Privy Council observed 
in the case of Amir Hassan Khan. (1885) 

ILR 11 Cal 6 (PC) that "whether they 
decide it rightly or wrongly, they had 
jurisdiction to decide the case; and even 
if Aey decided wrongly, they did not ex- 
ercise their jurisdiction illegally or irre- 
gularly^’. Undeniably, the trial court had 
the jurisdiction to determine the question 
whether the two suits should be consoli- 
dated or not, and since it was decided in 
favour of one it cannot be urged that any 
irregularity or illegality in exercise of its 
jurisdiction had been committed. 
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a. result, this petition fails and I 
reject it with costs. Advocate’s fee Es. 16. 

Petition dismissed! 


of 


4. Shri Lodh relied on the decirion in 
the case of Hamavtar Prasad v. Satdeo 
Lai, AIR 1939 Pat 30 to support the con- 
tention that the present revision petition 
is maintainable. I have examined the au- 
thority with the care that it deserves. It 
appears that the provisions of Section 115 
were not examined and the petition was 
decided on the authority of a previous de- 
cision of the same Court AIR 1933 Pat 61, 
H. Hamid v. M. Abdul GhanL The latter 
authority was not cited before me by 
Shri Lo&. It was held by the High Court 
in the case of Ramavtar Prasad_ "feat 
where it appears that there is sufficient 
unity or similarity in the matter in issue 
In two suits to warrant their consolida- 
tion and yet the trial- court has refused 
to consolidate them, it is a fit case in 
which the High Court can interfere in its 
revisional jurisdiction. I regret my inabi- 
|lity to subscribe to this view. The first 
question that would arise for detem^a- 
tion in such a case is whether the revision 
is maintainable. The question whether the 
court should interfere in the exercise of 
lits revisional power would be considered 
after it has been found that the revision 
petition is maintainable. Since the Patna 
High Court assumed that the revision peti- 
tion was maintainable, it proceeded only 
to examine whether a case for interference 
in revision had been made out or _ not. 
Hence, my inability to take that decision 
as furnishing an authority for the propos^ 
tion canvassed before me that order dated 
19-5-1967 made by the trial court is open 
to challenge in a revision petition, - 
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R. S. BINDRA, J. C. 

Saroj Chanda, Petitioner v. Union 
India and others, Respondents. 

Writ Petn. No. 11 of 1969, D/- 18-7-1969. 
(A) Constitution of India, Art. 22G — 
c and laches — Order under S. 292 
of ^ipura State Municipal Act supersed- 
ing Commissioners — Order not challeng- 
ed under the provisions of the Act within 
period of limitation prescribed — Order 
held,_ could not be challenged even by writ 
petition— (Municipalities — Tripura State 
Municipal Act (2 of 1349 T. E.), S. 292) — 
(Limitation Act (1908), Art. 120)— (fllunici- 
palities — Bengal Municipal Act (15 of 
1932) S. 553). 

The Administrator of the Union Terri- 
tory of Tripura made an order under Sec- 
tion 292 of the Tripura State Municipal 
Act superseding a number of commission- 
ers of the Municipality. The above order 
was not challenged by normal prescribed 
procedures within the statutory period of 
6 years under Art. 120 of the Limitation 
Act. Similarly when such order of super- 
session was passed under S. 553 of the 
Bengal Municipal Act when that Act 
came to be applied to the area, it was also 
not attacked before the normal forum 
within time prescribed. The said orders 
were sought to be quashed in a writ peti- 
tion filed after more than 10 years from 
the date of the order. 

Hdd, that it was not open to chaRenge 
the impugned orders even by a writ peti- 
tion when the normal period in which the 
petitioner could have challenged them in 
a civil court had run out. The outside 
limit within which an aggrieved party 
could come to the High Court by way of 
writ was the period prescribed by law for 
seeking the r^ef in question by the nor- 
mal remedies from the tribunals includ- 
ing the comrts. To hold otherwise would 
be to render S. 3 and other provisions of 
the limitation Act otiosa AIR 1964 SC 
1006, Folk; AIR 1966 Punj 185 (FB). Dist. 

(Paras 3 and 5) 

(B) Municipalities — Bengal Municipal 
Act (15 of 1932), Ss. 554 and 553 — Order 
of supersession under S. 553 — Consequen- 
ces of, mentioned in S. 554. 

Consequences of an order under S. 553 
superseding municipal commissioners are 
outlined in S. 554. According to sub-section 
(2) thereof, on the expiry of the period 
of supersession the State Government 
is left with only three alternatives, viz., 

(i) to extend t he period of supersession, (ii) 

IM/KM/E517/69/TVH/D 
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to reconstitute the Commissioners by a 
fresh Reneral election, and (iU) to recon- 
stitute the Commissioners by appointment 
for such period as it may consider neces- 
sary. (Para 5) 

(C) Constitution of India, Art. 226 — 
Who can iLIe writ petition — IMandamitt 
and certiorari — Order supersedinif Rluni- 
cipal Commissioners under Bengal Munici- 
pal Act and Tripura State Municipal Art 
—Aggrieved party concerned is Commis- 
sioner and not the (Municipal voter — 
Voter can, however, pray for holdini! of 
general election — (Municipalities — Ben- 
gal Municipal Act (15 of 1D32). S. 553 — 
(Municipalities — - Tripura State Municipal 
Act (2 of 1349 T. E.K S. 292). (Para 6) 

(D) Municipalities Bengal Municipal 

Act (15 of 1932). S. 24 (I) — First General 
election to the municipality under the Act 
— Government has the statutory right to 
fix date as suits its convenience — Court 
cannot direct holding of such elections 
fixing a date therefor. (Para 6) 

Casts Bcierred: Chronological Paras 
(19C6)A1R 1966 Punj 185 fV 53)-ILR 

(1988) 2 PuiU 38 (FBI. Raiinder 

Parshad v. Punjab State 3 

(1964) AIR 1964 SC 1006 (V SI) - 

1964-6 SCB 261. State of Madh. 

Pradesh v. Shallal Bhal 3 

M. Majutndar, for Petitioner. 

ORDCR: In this writ petition filed un- 
der Article 220 of the ConstituMon ot 
India by Saro] Chanda, a Municipal Voter, 
the reliefs prayed for are for quashing 
certain orders made by the Chief Com- 
missioner of Tripura respecting the Muni- 
cipal Commissloaers of Tripura Muidd- 
pjility. for Issuing a direction to the DIs- 
rict Magistrate, Agartala, and the Execu- 
tive oilicer o! Agartala Munidpalily not 
to act upon the Impugned orders passed 
by the Chief Commi^ioner and for a 
writ in the nature of mandamus direct- 
ing all the respondents, who are. besides 
the three respondents mentioned already. 
Union of India and Union Territory of 
Tripura, that they proceed In accordance 
with the provisions of law In the matter 
of holding elections of the CommlssioDers 
for the Agartala Municipality. 

2. The facts bearing on the writ peti- 
tion can be summarised In a few words. 
General election of Commissioners for the 
Municipality of Agartala was held on 5th 
of Kovember, 1951, under the provisions 
of the Tripura State Munidpd Act of 
1349 T. E. (hereinafter referred to as the 
Tripura Act) when 18 Commissioners were 
elected and took office In course of time. 
As many as 16 of them resigned en bloc 
on 24-4-1955 and the other 2 had resigned 
a few days before that date. The Adml- 
, idstrator ot the Uwon Territory, in conse- 
quence, assumed charge of the mtmicl- 
pality on 24-4-1955. 
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On the next day, 25-4*1055. the Admi- 
nistrator passed an order under Section 
292 of the Tnpura Act superseding all the 
18 Commissioners for a period of one year. 
The supersessaon order was repeated each 
year for a period of one year under 
Section 292 of the Tripura Act until the 
Bengal Municipal Act of 1932 (hereinafter 
called the Bengal Act) was enforced In 
this Territory with effect from 15-&-1961, 
when the supersession orders were passed, 
as before, each year for a period of one 
year under Section 553 of the Bengal Act 
The last of such orders was passed on 23- 
4-1969. The petitioner contends that all 
the supersession orders right from the first 
one dated 25-4-1955 and ending with the 
last dated 23-4-1969 are bad in law and 
so have to be quashed. 

3. Accepting, without conceding, thaf 
the orders passed under the Tripura Act 
were bad in law. they are. !n my opinion, 
beyond challenge because they were not 
assailed within the period of 6 years pres- 
cribed by Art. 120 of IJinltation Act 
1908. Shri Majumar, the learned Advo- 
cate representing the petitioner, was un- 
able to satisfy me that the orders which 
had not been challenged within ’the statu- 
tory period ol limitation by normal pres- 
cribed procedure can be challenged by 
writ petition under Article 226 even 
after the expiry of that period. He dted 
the authority reported in Rajinder Parshad 
V. Punjab State. AIR 1966 Punj 165 (FB) In 
support of the contentioD that the period 
of limitation has no relevancy to writ 
petitions filed under Article 226. I liave 
examined the report carefully but have 
not been able to find any support there- 
from for the proposition that writs can 
be filed Irrespective of the period which 
bas run out since the cause of action 
arose. 

The High Court, In the reported case, 
discussed only the question of delay In 
filing the writ petiUon and not the pre- 
cise question of limitation whirii governs 
the writ petitions. Delay respecting v/rit 
petitions can be of two varieties: (1) delay 
which falls short of the period of limita- 
tion prescribed for challenging the right 
infringed In the ordinary courts by the 
normal procedure, and (11) delay which 
goes beyond such prescribed period of 
limitation- In the Pimjab case the delay 
that was under discussion fell under the 
first category. Therefore, that authority 
Is unavailing to the petitioner for getting 
over the hurdle of limitation. In my 
otdnion. the outride limit within which an 
aggrieved party can come to the High 
Court by way of writ Is the period pres- 
cribed by law for seeking the relief In 
question by the normal remedies from the 
tribunals including the Courts. The con- 
tention of Shri Majumdar that an aggriev- 
ed party can come to the High Court In 
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writ irrespecSve of the period that may 
have run out from the date the cause of 
action arose would make Section 3 and 
other provisions of the lanaitation Act 
otiose. 

This view gathers support from the au- 
thority reported in State of Madhya Pra- 
desh V. Bhailal Bhai, AIR 1964 SC 1006 
where it was held that the provisions of 
the Limitation Act do not as such apply 
to thegrantingof relief under Art. 226 but 
the maximum period fixed by the Legis- 
lature as the time within winch the relief 
by a suit in a civil court must be sought 
may ordinarily be taken to be a reason- 
able standard by which delay in seeking 
remedy under Art. 226 can be measured. 
The Court may consider the delay unrea- 
sonable even if it is less than the oeriod 
of limitation prescribed for a civil action 
' for the remedy but where the delay is 
more than this period, it will almost al- 
ways be proper for the Court to hold 
that it is unreasonable. In the light of 
these observations it is not open to the 
petitioner to challenge the orders issued by 
the Chief Commissioner under the Tripura 
Act, he having assailed them after the 
normal period in wliich he could have 
challenged them in the civil court had run 
out. 

4. It is common ground between the 
parties that the term of a Commissioner 
elected under the Tripura Act was 4 years. 
Therefore, after 4 years from the date the 
18 Commissioners took office, speaking 
prima facie, they ceased to be Commis- 
sioners of the Municipality. As such, ev^ 
if the orders superseding the Commis- 
sioners are vacated the Commissioners may 
not be able to hold office. However. I 
restrain myself from examining this issue 
more deeply since I do not mean to rest 
this judgment on the finding that the 
office held by the 18 Commissioners can- 
not be resuscitated. 

5. The orders of supersession under the 
Bengal Act were made in terms of Sec- 
tion 553. That section authorises the 
Chief Commissioner to supersede the Com- 
missioners if. in his opinion the latter have 
shown their incompetency to perform or 
have persistently made default in the per- 
formance of the duties imposed on them 
by or under the Bengal Act or by any 
other law or have exceeded or abused 
their powers. The first order passed under 
this section is dated 13-4-62. In my opi- 
nion, that order can also not be challeng- 
ed in a Civil Court as it is barred by 
limitation and so the prayer for quashing 
the same has to be negatived on the 
ground of delay. Consequences of super- 
session are outlined in S. 554 of the Ben- 
gal Act According to sub-section (2) 
thereof, on the expiry of the period of 
supersession the State Government is left 
with only three alternatives, namely, (ij 


fo extend the period of supersession, (2)1 
to reconstitute the Commissioners by a 
ir^h general election, and fiii) to recon- 
stitute the Commissioners by appointment 
for such period as it may consider neces- 
sary. In face of this statutory provision, 
the quashing of the orders passed sub- 
sequent to the one dated 13-4-62 would not 
yield any practical dividend because the 
old Commissipners cannot be now brought 
back into office. The only alternative as 
envisaged by sub-section (2) of Section 554 
can be that of holding the general election. 

6. Writ petitions in the nature of man- 
damus and certiorari, it is well settled, 
can be lodged only by an aggrieved party. 

I am not satisfied that Saroj Chanda, the 
petitioner, k an aggrieved party for claim- 
ing the relief that the orders of superses- 
sion should be quashed. The really ag- 
grieved parties respecting that relief are 
the Municipal Commissioners. Therefore, 
Saroj Chanda cannot claim the relief that 
the supersession orders should be vacated. 

However. I agree that he is an aggrieved 
party respecting the prayer made for 
holding general election to the Municipa- 
lity. But Section 24(1) of the Bengal Act, 
in my opinion stands in the way of this 
Court in granting that prayer. Section 
24(1) of the Bengal Act provides that the 
first general election of the Commissioners 
of a Municipality under its provisions shall 
be held at such time as the State Govern- 
ment may prescribe. Since any election 
held hereafter shall be the first general 
election under the provisions of the Ben- 
gal Act. the Court cannot force the State 
Government to hold the election on any 
particular date. It is for the reason tliat 
fixation of the date of the first general! 
eledon under the Bengal Act is left to the 
discretion of the State Government and 
not to that of this Court. The Govern- 
ment has the statutory right to fix such 
date for the general election as suits its 
convenience. While sitting in Writ Court 
I would be going beyond my jurisdiction 
if I were to force the hands of the Gov- 
ernment to hold the election by a specifi- 
ed date, 

7. For the reasons stated above. I hold 
that none of the prayers made by Saroj 
Chanda can be granted by the Court, 
Therefore, I reject the petition in limine. 

8. Before parting with the case, I deem 
it right to mention here that Shri Maium- 
der was highly critical of the attitude, of 
the State Government for non-holding of 
general election for the Agartala Munici- 
pality. He stated further that the denial 
of Municipal franchise to the citizens of 
the town of Agartala offends against the 
spirit if not the letter of the Bengal Act I 
subscribe to these sentiments and feelings 
of Shri Majumder and hope that the State 
Government shall take early steps for re-. 



40 IH. (Pr. eWpPS. 1-41 Jethmal v. Bheruffian {Bindra JT. C.I 


moving the legitimate grievances of the 
citizens. 

FeUtlon dismissed 
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R. S. BINDRA J. C. 

Jethmal Bothra. Petitioner v. Bheru* 
dhan Parakh, Respondent. 

avR Bevn. No. 17 of 1966. P/- 20-7- 
1969, against Order of M unsiff , P haram - 
nagar, Tripura. D/- 14-2-1966. 

(A) CivR P. C. (1908), O, 21 R. 61 *- 
Money due to judgmeat-dehtor on attach* 
ed bills — Money in possession of Govern- 
ment in trust for judgment-debtor — • 
Claimant not in possession of such money 
— His claim to money should be dis- 
allowed. 

Where the money due to the Judgment- 
debtor under certain attached bills Is in 
the possession of the Government intrust 
for the judgment-debtor and such money 
was not in the possession of the claimant 
on the date of attachment. H. 61 of O. 21 
applies to the case and the claim should 
be disallowed by the Court. AIR 1939 
Assam 167 & AIR 1952 Cal 763 BeL on. 

(Para 8) 

A claim shall be allowed and property 
released Isotn attachment If the objeetox 
or claimant has some interest in the pro- 
perty and the possession over the pro- 
perty on the date it was attached, es 
mentioned in rule 60. was not of 
the Judgment-debtor or of some per- 
son in trust for him or in the oc- 
cupancy of a tenant or other person 
paying rent to him: or If it was in 
possesdon of the Judgment-debtor on 
the date of attachment. It was so in 
hia possesdon, not on his own account or 
as his own property, but on account of 
or In trust lot some other person, or 
partly on his own account and partly on 
account of some other person. The Court 
In this latter case can make an order 
releasing the property wholly or to such 
extent as it thinks fit. In these cases the 
question of title of the claimant or objec- 
tor to the attached property would be a 
relevant factor, (Para 7) 

The claim shall be accepted and pro- 
perty r^eased from attachment In tenns 
of R. 60 if the claimant was in possession 
thereof on the date of attachment, even 
though be bad no Interest in the pro- 
perty..- IBs possession would negative 
the claim to possession If made by the 
judgment-debtor and so B. 61 would not 
come'iato play. (Para 7) 

But where the prop erty was In the 
possession of the judgment-debtor on the 
date it was attached or in pos sesdon 
:^J1I/E516/69/MKS/D ' 


of some one holding hi frusf for him 
or as a tenant under him the claim made 
under R.58 should be rejected by the 
Court in terms of R. 61. (Para 7) 

(B) Civil P. C. (1908). Pre — Interpre- 
tation of Statutes — Precise and un- 
ambiguous words should be interpreted in 
their natural and ordinary sense — Inten- 
tion of Legislature is best gathered from 
words used by it — Legislature must be 
presumed to have used the words in a 
rule or section deliberately and with a 
view to achieve some objective — ^A con- 
struction which will leave without effect 
any part of the language of statute should 
normally he avoided. ^ (Para 5) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 Assam 167 (V 46). 
Gauhati Bank Ltd. v, Rajendra 
Kath fi 

tl952> Am 1952 Cal 768 fV 39)= 

88 Cal LT 102. Tamluk Loan Office 
Co. V. Kedar Nath 9 

A.M. Lodh.for Petitioner; A.K.Shyam 
Choudhury. for Respondent. 

ORDER: In execution of his money 
decree, dated 11'3.]964. against Kamala 
Charan Nath, the decree-holder Jethmal 
Bothra secured attachment of certain 
bills, the money whereof was due to the 
Judgment^Jebtor from P. W, D. authori- 
ties. Bherudhan Parakh filed objection 
against that attachment under Order 21. 
Rule S8. of the Civil Procedure Code con- 
tending tliat the Judgment-debtor bad no 
right, title or interest in the attached 
money in face of the powerKsf-attomey 
be (the judgment-debtor) had executed in 
his favour. The decree-holder traversed 
the claim of Bherudhan Parakh by plead- 
ing that he had neither any interest 
In, nor possessitm of, the attached money. 

2. The executing court accepted the 
objection of Parakh and released the 
attached money on the findings that tn 
terms of the power-of-attomey dated 1- 
9-1961. executed by the judgment-debtor 
In favour of Parakh he had agreed that 
neither he (judgment-debtor) nor any 
other person on his behalf shall be en- 
titled to receive money due under the 
contracts taken by him from the Public 
Works Department and that that money 
ehajl be payable only to Parakh, and 
that there was sullicient con^deralion 
for the agreement made between Parakh 
and the judgment-debtor. It was also 
found by the executing court that it had 
been agreed between the parties that the 
power-of-attomey shall not be revocable 
tinder any circumstances. 

3. Having felt aggrieved with the lift- 
ing of the attachment, the decree-holder 
hM come up in revision to this Court. 

4. Shri A. il. Lodh, appearing for the 
petitioner, has urged rigorously that the 
executing court had gone wrong in ac- 
cepthig the claim of paral^ on the baris 
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of ' title to the attached property inas- 
much as such claims have to be adjudged 
purely on the footing of possession of the 
attached property to the entire exclusion 
of all considerations bearing on the title 
thereto. He submits further that the 
claim should have been rejected under 
rule 61 since it is patent that the P.W.D. 
authorities were holding the money in trust 
for the judgment-debtor and that Parakh 
was not in possession of the money on the 
date it was attached. Shri A. K. Shyam 
Choudhury, representing Parakh, supports 
the order of the executing court on the 
basis of the provisions of rule 59. That 
rule provides that the claimant or objec- 
tor must adduce evidence to show that 
at the date of the attachment he had 
some interest in, or was possessed of. the 
properly attached. It is the contention 
of Shri Choudhury that if an objector can 
prove either his interest in the property 
attached or possession over that property, 
his claim has to be accepted. 

5. The first question that falls for 
determination, on the basis of stand taken 
by the parties’ counsel, is whether the 
question of title to attached property has 
any relevancy to a claim made trader 
rule 58. There appears to be consensus 
of authority that the question that 
requires determination respectrag a claim 
made under rule 58 is whether on tlie 
date of the attachment it was the judg- 
ment-debtor or the objector who was in 
possession of the property attached. 


j? b2st_ gathered from the words used by 
in It is_^ ^o well settled that a construc- 
tion which will leave without effect any 
part of the language of the statute wfil 
normally be rejected. In view of these 
prmciples of interpretation, I believe, it 
iMy not be wholly correct to state that 
me fate of objections filed under Kule 58 
has absolutely nothing to do with the 
title of the claimant to the property 
attached. As mentioned earlier, the 
phraseology of rule 59 does not counten- 
ance such an interpretation. If the in- 
terest of the claimant in the attached 
property had no relevancy to the objec- 
tion filed by him, the Legislature would 
not have used the words "interest in. . . . 
the attached property” in that rule, nor 
issued a directive to the claimant, as is 
evident from the same rule, to adduce 
evidence to establish his interest in the 
attached property. 

It is an established principle of inter- 
pretation of statutes that the Legislature 
must be presumed to have used all the 
words in a rule or section quite delibe- 
rately_ and with a view to achieve some 
objective. I now proceed to indicate that 
the expression "interest in the pro- 

perty attached” was designedly used and 
that it has vital value in determining the 
objection filed by a claimant, 

6. It will help in explaining the point 
I want to make if rules 59, 60 and 61 are 
reproduced here for convenient refer- 
ence. They nra as under: 


This view, I venture to state, is ap- 
parently opposed to what is mentioned 
in rule 59 which indicates that even on 
the basis of some interest in attached 
property the claimant may score again^ 
the decree-holder. At the same time_ it 
is evident that rules 60 and 61, which 
respectively bear the marginal notes 
"Release of property from attachment” 
and "Disallowance of claim to property 
attached", speak only of possession and 
not of title. Rules 58 to 63 of Order XXI 
fall trader the heading "Investiption of 
Claims and Objections”. I think these 
six rules constitute a complete code be- 
tween themselves respecting investigation 
of claims and objections arising out of 
and filed against the attachment of pro- 
perties until the right of the defeated 
party in the executing Court is determin- 
ed by a regular suit instituted under 
Rule 63. As such aU the six rules, from 
58 to 63, have to be read together to find 
out their exact meaning and scope. 

Before proceeding further, I would 
like to observe that if the words of a 
statute are in themselves precise and un- 
ambiguous. they have to be interpreted 
in their natural and ordinary sense. _ A 
statute expresses the will of the Legisla- 
ture and the intention of the Legislature 


"R. 59. The claimant or objector must 
adduce evidence to show that at the date 
of the attacJiment he had some interest 
in, or was possessed of, the property 
attached, 

R. 60. Where upon the said investigation 
the Court is satisfied that for the reason 
stated in the claim or objection such pro- 
perty was not, when attached, in the 
possession of the judgment-debtor or of 
some person in trust for him, or in the 
occupancy of a tenant or other person 
paying rent to him, or that, being in the 
possession of the judgment-debtor at such 
time, it was so in his possession, not on 
his own account or as Iiis own property, 
but on account of or in trust for some 
other person, or partly on his own account 
and partly on account of some other per- 
son, the Court shall make an order releas- 
ing the property, wholly or to such extent 
as it thinks fit, from attaclunent. 

R, 61. Where the Court Is satisfied tliat 
the property was, at the time it was at- 
tached, in the possession of the judg- 
ment-debtor as his own property and not 
on account of any other person, or was 
in the possession of some other person 
in trust for him. or in the occupancy of 
a tenant or other person paying rent to 
tiim, the Court shall disallow the claim”. 
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According to rule 60, the attached pro- 
perty shall be released at the instance of 
the claimant if It were proved that such 
property was not, when attached, in the 
possession of the judgment-debtor or of 
some person in trust for him. It s h a l l 
also be released even if it was in the 
possession of the judgment-debtor at the 
time ol attactoient provided hla posses- 
sion was not in his own right but on ac- 
count ol or In trust for some other 
son. 

This expression "other person”, I would 
lilceto emphasise, is not synonymous with 
the "claimant" or "objector” seeking 
relief under rule 59. It can indude per- 
sons other than that claimant or objector. 
There appears no compulsion from the 
words of rule 60 to hold the expression 
"other person" as conterminous with the 
"objector” or the "claimant”. The pm- 
rty will also be released under rule 60 
It was In possession of the judgment- 
debtor partly on his ovm account or part- 
ly on account of some "other person**. 
Here, too the encpression ‘'other person" 
has, in my opinion, identical connotation. 
It would, therefore, follow that in terms 
of rule 60 the objection may be accept- 
ed and the property released if the judg- 
ment-debtor or his trustee does not ha> 
pen to be In possession even though the 
objector Is not proved to be in posses- 
Blon of the property. If title to the pro- 
perty has no relevancy while deciding 
the objection filed under rule 58. and If 
the objection can be accepted and the 
attachment lifted under rule 60 even 
though the daimant or objector Is not In 
possession of the property, then a really 
anomdous dtuation can arise. 

To cite an instance. A files an objec- 
tion to attachment under rule 50 without 
indicating his interest in the proper^ 
and without asserting his possession over 
it. If such an objection is entertmned. 
and nothing stated in rule S8 stands in 
the way of Court adopting such a course, 
the property may be released from at- 
tachment under rule 60 even if the judg- 
ment-debtor is not proved to be in pos- 
session of it If we accept the proposition 
canvassed by Shri Lodh on behalf of the 
decree-holder, namely, that fate of objec- 
tions lodged under rule 58 has to be 
adjudged, in all eventualities.^ on the 
basis of possession to the entire esdu- 
sion of tiUe. In such an hyixjthetlcal 
case, a mere stranger will have interven- 
ed in a Uilgation between the decree- 
holder and the judgment-debtor and 
created complications for both of them. 
1 am. therefore, led to the Inevitable and 
.. at the same time practical, conclusion 
' that where the objector or claimant is not 
in possession of the attached property he 
can succeed under rule CO if he can esta- 
blish two points, namely, U) that he has 


an Interest In the property attached, and 
01) that the property is not in the pos- 
session of the judgment-debtor or in the 
possession of some one holding in trust 
Xor or on behalf of the judgment-debtor. 

This conclusion is reinforced by the 
opening words of rule 60 which demand 
that the property shall ^ released from 
attachment when It Is not In possession 
of the judgment-debtor or In the posses- 
sion of some one in trust for the judg- 
ment-debtor. only if the claimant or 
objector satisfies the court that the pro- 
perty was not in the possession of the 
tudgment-debtor or In the possession of 
some one in trust for him ‘forthe reasons 
stated In the claim or objection.' 
These underlined there in ' 1 

words clearly refer back to what 
is mentioned in rule 59- That rule, 
1 may repeat, enacts that the claimant or 
objector must adduce evidence to show 
that at the date of the attachment he had 
some interest In, or was possessed of, the 
property attached. *11113 interpretation of 
rule 60 gives full meaning to each and 
every word used In that rule as also in 
rule 69 and thereby satisfies another 
principle of interpretation of statutes, viz, 
that no word or letter used by the Legis- 
lature in any measure should be consider" 
ed otiose. 

7. In the preceding para. I have shown 
hw the claimant can succeed on esta- 
blishing his interest In the property and 
on proving the possession of some one 
other than the Judgment-debtor over that 
property, provided this Latter person does 
not hold the property in trust for the 
judgment-debtor. The claimant or the 
objector can also succeed if he can esta- 
blish his possession over the property 
on the date it was attached. This con- 
clusion emerges from the combined read- 
ing of rules 59 and 60. Rule 59 directs 
that the claimant may adduce evidence 
either respecting his Interest In the pro- 
perty or his possession over it In case 
his possession over the property is proved, 
then the claim to possession of the judg- 
ment-debtor. or for that matter of any 
other person, would not arise, and in such 
an event the objection would be accept- 
ed and property released from attach- 
ment 

Rule 61 states that if the property was 
In the possession of the Judgment-debtor 
«>n the date of attachment in his own 
Tight and not on account of any other 
person, or was in the possession of some 
other person in trust for him, the court 
shall disallow the claim. It is obvious 
that if the property is in possession of 
the judgment-debtor or In possession of 
some one In trust for him. It cannot be 
amultaneously in possession of the clai- 
mant and in such a case his claim shall 
be rejected on the basis of pc^scssion el 
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Jhe judgment-debtor. In the 
ances contemplated by rule 
of the claim or objection filed undCT 
rule 58 shall be determmed ^y on 
basis of possession. The que^on of m- 
terest in the attached property of tne 
claimant or objector assumes relev^cy 
as also importance when release of pro 
?eiS^^ from attachment is being consider- 

^'^■B^'^coi^ludon^s recorded above can 
now be briefly summarised asunder.-- 
fil The r-laim filed under Buie 58 shall 
[be rejected in terms of Rule 
nerty was in the possession of the judg 
SilS-debtor on the date it was atoned 
or in possession of some . 

trust lor him or as a tenant und^ him. 

' The claim shall be accepted and 

Sttomd in Eule 60, 

^count^r^ ^ own property, 
his own accoum uj. for soma 

but on account of or m tru^for^ 

other person ^account of some 

count and Partly on a mentioned 

(Ui) The daim Jail 

and P’^opeiy rde^e claimant was 

in terms of rule 60 ^ the 

in possession Jereoi 

attachment, even t ^ Tjjg possession 
terest in the P/oper^ g^'poSession if 

61 would S case 

It would be WPagnt^Jj^g^Qj^ 
mentioned at R°; JL^gctor to the attach- 
of the clamant or 3 relevant factor. 

ed r'J't. to S nnn^ideraUon 

8. Tins .hrmRs js to me 

of the ments of inesm^ between the 
tion. It conmo S money due 

contending Pa J^^s fit ^ possession 

under the attache date it was 

of the Govemmmt on m ^ ^ ^ the 

ak^ed. There to 

point that the mon cf some con- 

judgment-debtor m Govem- 

tract w^c ‘^'??5p'^Sie^oney was in pos- 
ment. ^^^^^^Povemment obviously m 
session of Je ^^^ST^idebtor. It is 
trust for money was not m 

bilfiaSi 


which, it can bear repetition to state, pro-| 
vides, inter alia, that where the property 
was, at the date it was attached, m the 
possession of some person in trust for the 
judgment-debtor, the court shall disallow, 
the claim. This view gathers corrobora- 
tion from the case of Gauhati Bank Ltd, 
V. Rajendra Nath, AIR 1959 Assam 167, 
and also from that of Tamluk Loan Office 
Co. V. Kedar Nath. AIR 1952 Cal 768. 
Hence, the executing court gravdy erred 
in allowing the claim of Pmakh. I would, 
therefore, accept this petition, set aside 
the impugned order, and reject the cl^un 
of Parakh. The Petitioner 
Bothra shaU get costs of both the 
from the objector Parakh. Advocates 
fee Rs. 32/-, 

Petition allowed. 


'AIR 1970 TRIPURA 43 (V 57 C 10) 

C. JAGANNADHACHARYULU, J. C. 
Jagat Chandra Marak and others Ap- 
pellants V. Ulfat Ali Bhmya and others. 
Respondents. 

Civil First Appeal No. 13 of 1961, 25-9.- 

(A) Limitation Act (1908), ArL 
Possession of jotes -- For 
possession, question of Paypeut 

for jotes is crucial — It is not material 

through whom or in whose 

is made. ^ } -n t 

(B) Evidence Act (187^. S. 5 — 
dence of past events — Wita^ses cannot 
be expected to speak to details of 
which happened several years 

give their evidence. (I'ara » 

(C) Evidence Act (1872), S. 114 Eu 

tries’ in record of righte — ^ 

that they are correct is 

1025 Cal^ 404 (2) & AIR 1925 Cal. 799 & 
I'S ^27 Cal Wo & AIR 1929 CJ^2o5 

ReL on. 

SfS £ “La’'’S St™ - «J 

gaSHriBSHi 

entry. , , 

A mere adverse eutry m a remjd J 

rigMs “°k^^®thlVefendLit causes 

UPtipn _ right of the plain- 

rises tipin me . . ^ge of the adverse 

period of Itmto- 

tion. Case law discussed. 
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(El Limitation Act (1908). Art. 142 — 
Applieabilitj' — Where plaintiff pleads 
possession and dispossession, Article is 
applicable. AOS 1956 Assam 111 & AIR 
1962 Madh Pra 31 Rd. on. (Para 22) 
(F) Specific Relief Act (1877), S. 42 — 
Ascertainment of mesne profits — Suit 
foi declaration of title, for possession and 
for mesne profits — Held, mesne profits 
had to be ascertained separately on peti- 
tion under O. 20 R. 12 of Civil F. CX on 
obtaining possession — (Civil P. C. (1908). 
O. 20 K. 12). (Para 24) 

Cases Referred: Chronological tPoras 
(1962) AIR 1962 Madh Pra 31 (V 49) 
“1961 Jab U 480. Laxmlnaraln 
Mulcband Kothari v. Vilhaldas 
Kanhaiyalal 22 

(1958) AIR 1958 SC 419 (V 45) =! 

1958 SCR 1295, K. S. Srinlwasan 
V. Union of India J4 

(1957) AIR 1957 Manipur IS (V 44). 
Nongmaithem Gourmanl Singh v. 
Majengbam Ifaungohal Singh SO 

(1956) AIR 1956 SC 593 (V 43) <-« 

1956 SCR 451, Nagubal Aminal 
V. B. Shama Rao 14 

(1956) AIR 1956 Assam 111 (V 43). 

GathI Koch v. Meharuddin 22 

(1954) AIR 1954 SC 758 (V 41). 
Sheodhail Ral v. SuraJ Prasad 
Singh 10 

(1953) AIR 1933 Madh Bha 184 
(V 40) - MLR (1952) Civ 19. 
Ramchandra v. Keshav Khanderao S4 
(1943) AIR 1943 Cal 453 (V 30) « 

47 Cal 662. Rani Rarshamukhi 
Basl V, Kshitindra Ceb Roy 20 

(1939) AIR 1939 Pat 548 (V 26) - 
20 Pat LT 303. Godadhar Patrav. 
Bholanath Chaudhury 21 

(1936) AIR 1936 Lah 37 (V 23) “■ 

38 Pun LR 748. Ghidam Mohd. 

Khan v. Samiindar Khan 21 

(1933) AIR 1933 Oudh 283 fV 20)=f 
10 Oudh WN 365. Mt. Sukhdasf 
Kaur V. Fateh Bahadur Singh 21 

(1929) AIR 1929 PC 286 (V 16) 

56 Ind App 388, Midnapur Zemla* 
dary Co. Ltd. v. Secy, of State 21 

(1929) AIR 1929 Cal 255 (V 16)-' 

33 Cal WN 198. Adu Mondal v. 
Hlralal Mistry 20 

(1928) AIR 1923 Lah 726 (V 15) 

109 Ind Cas 26, Budhu Ram v. 

Uttam Chand 14 

(1927) AIR 1927 Cal 210 (V 14) = 

31 Cal WN 135. Kiran Chand Boy 
V. Srinath Chakravarti 20 

(1927) AIR 1927 All 597 (V 14) = 

102 Ind Cas 172. Fauldar Singh v. 
Baldeo Singh 21 

(1925) AIR 1925 Cal 404 (2) (V 12) 

=78 Ind Cas 169. Sm. Rakimjam 
V. Araar Krishna Chaudhury 20 

(1925) AIR 1925 Cal 799 (V 12)= 

29 Cal WN 517. Ramanath Sant 
V. OfRdal Trustee el Bengal 20 


a922) AIR 1922 Cal 251 (V 9}=25 
Cal WN 1022, S. K. Acharii Chotv- 
dhury v. Umed All Howaladhar 21 
(1921) AIR 1921 Cal 79 (V 8)“21 
Cal WN 175. Sk. Barkat All v. 

Basant Nunla 20 

B. B. Gupta, J. C. Lodh and A. C. 
Chakraborty. for Appellants; M. R. Chou- 
dhury, J. K- Roy and B. Chakraborty, 
for Respondents Nos. 1 and 8. 

JUDGMENT; This is an appeal filed by 
the defendants 1 (Jagat Chandra Marak, 
son of late Jangdan Garo). 2 (Gunamatd 
Garo, wife of Jagat Chandra Garo). 5 (As- 
wini Kumar Deb Nath, son of late Ram 
Charan Deb Nath), 7 (Ananga Chandra 
Deb Nath, son of late Adhar Chandra Deb 
Nath). 12 (Raimanl Devi, widow of late 
Adhar Chandra Deb Nath), 14 (Kunja 
Lata Devi, widow of late Nadiar Chandra 
Bhowmlck). 16 (Haridas Deb Nath, son of 
late Ishan Chandra Deb Nath) end 17 (tn- 
dramani Saha, widow of late Dwarka 
Nath Saha) In Title Suit No. 24 of 1953 on 
the file of the Subordinate Judge. Tripura 
at Agartala against the Judgment and 
decree therein declaring the title of the 
respondents-plalntiffs to iote Nos. 59^ 72, 
96 and 105 in Champpamurah mouia, 
Ishanchandranagar Pargana comprised by 
the plaint ’Kha* schedule,' for delivery 
of possession of the same to the respoa- 
d«»t9 and lot payment ot Rs, 1,500 -to- 
wards mesne profits. ' ' ■ - ' 

2. Cross-objections were filed by the 
respondents against the decree for Rupees 
1,800 for mesne profits. 

3. The case of the respondents, plain- 
tiffs. briefly stated, is thus: 

(a) The plaint Ka’ schedule ryotl joie 
land, situate in Champpamurah mouja. 
within Ishanchandranagar Pargana. about 
1 drone and 11 kania in esetent, bdonged 
to one Kadar All, After him. two brothers 
by name Mlnnat All and Saheb Ali came 
to own the said land. As Saheb'Ali ^ed 
issueless. Mlnnat Ali became the sole 
owner of the land. Mlnnat Ali sold it to 
Harinath Garo Sardar of Champpamurah. 
The latter mortgaged the land to one Saiy- 
ed Ali lor Rs. 500 under registered mort- 
gage bond, dated 7-4-1336 T. E. Saiyed Ali 
transferred his mortgage interest xmder a 
re^slcred deed of transler dated 17-6- 
1341 T. K In favour of Himmat AU Bhuiya 
of Purba Gakulnagar village The mortga- 
gor Harinath Garo Sardar sold the plaint 
'^a’ schedule land about 1 drone In ex- 
tent. out of the hypotheca to the transferee, 
mo^agee Himmat Ali Bhulva under a re- 
ps tpred sale deed dated 4-10-1341 T, £. in 
full discharge of the mortgage debt. 

(b) Himmat All thus became the owner 
of the plaint "Kha* schedule land of about 
1 drone. He was In possesrion and enjoy- 
ment of it imtil he died In 1343 T. £. 
After his death, his eldest son Ulfatall 
Bhuiya (first plaintiff-respondent) began 
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"fo manage Ms entire estate. In 1343 T. 
J*-* he learnt that, without the loiowledge 
:of his father Himmat Ali Bhuiya, Hari- 
iiath Garo Sardar managed in 1341 T. E., 
about 2 months after he sold away the 
land to Himmat Ali Bhuiya, to have toujis 
posted in the qames of Ms relations in the 
place of the original jotedars Minnat Ali 
and Saheb Ali. He got touji No. 59. for 
3. Kani, 7 gandas and 3 karas posted in the 
name of his minor son Manik Garo, touji 
No. 105 for 4 kanis, 3 gandas and 1 kara 
in the name of his son-in-law Devendra 
and touji No. 96 for 3 kanis and 11 gan- 
das in the name of another son-in-law 
Jangdan Garo and touji No. 72 for 3 kanis. 
38 gandas and 2 karas in the name of 
Himmat AIL The first respondent raised 
disputes with Harinath Garo Sardar and 
the latter undertook not to make any claim 
through his son or sons-in-Iaw to the toujis 
In question. The first respondent paid the 
land revenue in the names of Jangdan 
Garo, Devendra and Manik Garo. Him- 
mat Ali Bhuiya paid the rent for jote No. 
72 in his own name. The first respon- 
dent got. the entries relating to toujis Nos. 
59, 96 and 105 corrected in Ms own name 
with .the knowledge of Manik Garo, Jang- 
dan'Gar'o and'the heirs of Devendra. Later 
on, the first respondent paid the rents for 
toujis Nos. 59, 96 and 105 in his own 
name. 


Chandra Garo was Haiinath’s dau- 
ghter s son. Neither Harinath Garo Sar- 
dar nor anybody else sold the suit land to 
Himmat AIL 

(b) Jote No. 96 comprising an area of 3 
kanis and 11 gandas stood in the name of 
Jangdan Garo, father of the first defen- 
dant-appellant He enjoyed the land and, 
after Ms death, the first defendant-appel- 
lant and Ms deceased brother Jangma Garo 
enjoyed the land and the first defendant- 
appellant sold away the land subsequently 
to some of the supplementary defendants. 
The touji was posted in the name of the 
first defendant-appellant, ^atian was 
opened in 1340 T. E. 

(c) Jote No. 59 comprising 1 kaiu. 7 
gandas and 3 karas of land was acquired 
by the tMrd defendant Manik Chandra 
Garo from his grandfather late Harinath 
Garo Sardar and in the year 1340 T. E, 
the jote was created in Ms name. But, he 
sold away the land to some of the sup- 
plementary defendants. 

(d) In Jote No. 105. about 2 kanis of 
land belonged to the second defendant- 
appellant Gunamani Garo. She sold it' 
away to some of the supplementary defen- 
dants including the seventh defendant 
Ananga Chandra Deb Bath (fourth appel- 
lant) under a registered sale deed dat^ 
10-12-1952 A. D. 


(c) Jangdan Garo, Devendra and Hari- 
nath Garo Sardar <Hed. Taking advantage 
of their death and of the toujis standing 
in their names, their heirs filed a peti- 
tion before the Collector, Sadar in 
1359 T. E. for cancellation of the name of 
the first respondent against toujis Nos, 59, 
96 and 105. They falsely represented 
that there wag another person Harinath 
Garo, who was different from _ Harinath 
Garo Sardar, the vendor of Himmat Ali 
Bhuiya. The Collector passed an illegal 
order cancelling the name of the 
respondent with reference to the said 
three toujis. 

(d) The appellants and others formed 
into an unla'^ul assembly and forcibly 
dispossessed the respondents from the 
lands covered by toujis Nos. 59. 72, 96 
and 105 on 9-3-1952 A. D. The first res- 
pondent filed a criminal case against them. 

(e) So, the respondents filed the suit on 
17-11-1953 for declaration of their title to 
the plaint ’Sha’ schedule land, for reco- 
very of possession of the same and for re- 
covery of Bs. 1,500 towards mesne profits, 

4. The contesting defendants filed writ- 
ten statements denying the plaint allega- 
tions. Their case is as stated below: 

(a) Harinath Garo Sardar lived m 
Champpamurah. Ja'ngdan Garo w^ the 
the said Harinath Garo Sardar’s sister’s 
husband. Harinath Garo, the father of 
Jangdan Garo, was not a Sardar. He re- 
side in the Garo hills and died there. 


(e) The alienees from the above men- 
tioned defendants 1 to 3 are thus in posses- 
sion and enjoyment of the suit land cover- 
ed by jote Nos. 59, 96 and 105. The res- 
pondents had neither title to nor posses- 
sion of the land of the said toujis within 
the statutory period and the suit is barred 
by limitation. 

5. On the above contentions, the learn- 
ed Subordinate Judge framed the neces- 
sary issues and held that the respondents 
got title to jotes Nos. 59, 72, 96 and 105 
that they were in possession and enjoy- 
ment of the same, but that were dis- 
possessed on 9-3-1952 A, D. Accordingly 
he declared their title to the land cover- 
ed by jotes nos. 59. 72, 96 and 105 and 
decreed that the respondents should get 
delivery of possession of the land cover- 
ed by the' jotes and held that the suit is 
not barred by limitation. He also passed 
a decree for Es. 1,500 towards mesne 
profits. He dismissed the suit against 
defendant No. 4 Jo 3 math Garo, who died 
during the pendency of the suit, as Ms 
legal respresentatives were not brought 
on recori Hence the appeal by the 
defendants 1, 2, 5, 7, 12. 14, 16 and 17 
against the judgment and decree against 
them and cross-objections by the respon- 
dents attacking the finding of the learned 
Subordinate Judge regarding mesne pro- 
fits. 

6. The points which’ were argued and 
which arise for determination are: 
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(i) Whether the respondents have title 
lo and possession of the pUdnt *Kha* 
schedule land, of about 1 drone in extent, 
within the statutory period! 

(ii) Whether the suit Is barred by 
liimtation? 

(iii) To what mesne profits, if any. are 
the respondents entitled? 

(ivl To what relief are the appellants 
entitled? 

7 to 8. POINTS (1) AND fu) 

(After <»nsiderinx; the evidence. Judg- 
ment proceeded:) 

0. Thus, that Himmat All Bhuiya, the 
predecessor-hi-title ol the respondents, 
acquired title to and possession of the 
plaint 'Kha' schedule land of about 1 
drone in extent is proved by Ext. P-1 
registered sale deed dated 4-10-1341 T. E. 
The next question, that has to be con- 
sidered, is whether the plaint TCha* 
schedule land consists of the 4 toujis Nos. 
59, 72, 96 and 105 In dispute and whether 
the respondents were in possession and 
enjoyment of the same until they were 
said to have been dispossessed on 9-3-1952. 
There are the following circumstances, 
which go to prove the respondents' cast 
{After narrating some of the dreums- 
tancea In the rest of this para (8). and 
<para (9), the judgment proceeded:) 

10. Secondly, the respondents produc- 
ed B number of tax receipts to show that 
Himmat AU Bhuiya paid the land revenue 
Cor the 4 toujis in question and that, after 
his death, the respondents paid the same. 
Exts. P-4 (a) to P'4 (i) relate to jole No. 
72 and they show that the land revenue 
for the said Jote was paid by the respon- 
dents and their predecessor-in-title from 
1343 T, E. Exts. P-4 (j) and P-4 (o) to 
P-4 (s) relate to jote No- 59 and they show 
that the respondents’ predecessor-ln-tiUc 
and the respondents paid land revenue 
from 1344 T. E. E:rts. P-4 (t) to P-4 (w) re- 
late to jote No. 98 and they show that 
the respondents’ predecessor-In-title and 
the respondents paid land revenue of the 
said jote from 1344 T. E. Exts. P-4 (k) 
to P-4 (n) are tax receipts relating to jote 
105 and they show that the respondents 
and thdr predecessor-in-title had been 
paying the land revenue for the said Jote 
from 1344 T. E. The paymenf'of land re- 
venue by Himmat Ali Bhuiya and by his 
euccessors-ln-lnterest ever since Himmat 
Ali Bhuiya purchased the land under Ext, 
P-1 dated 4-10-1341 T. E. is a very strong 
tdicumstance which goes to show that 
the 4 toujis In question are covered by 
Ext. P-1, that they were delivered to ICm- 
mat Ali Bhuiya and that they had been In 
the pos.session and enjoyment of Himmat 
Bhuiya and his successof-in-interesL 
i ^he learned Counsel for the appellants 
raised four contentions on this aspect of 
/''the case. His first contention la that the 
rent receipts were filed in the lower 
Court on 24-8-1960 long alter the suit was 
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filed on 17-11-1953 and that, therefore, 
thw were got up. A perusal of the re- 
ceipts shows that they are all printed re- 
ceipts. If really the receipts were got up.! 
the appellants would have summon^' 
for the accounts from the revenue authori- 
ties to show that the respondents did not 
pay the land revenue and that the receipts 
Were got up. So. I do not find any sub- 
stance in the contention that all the print- 
ed receipts Exts. P-4(a) to P-4(w) were 
got up. His second contention is that the 
appellants are tribals and simple folk 
that to protect them and their interests in 
the lands the erstwhile Maharajah of Tri- 
pura Issued notifications in the gazette 
dated 7lh Aswin. 1343 T. E. and 15th 
Agrahayan. 1353 T. E. prohibiting aliena- 
tion of lands by the tribals In favotir of 
non tribals, that a sindlar proviaon was 
also made in S. 187 of the Tripura Land 
Revenue and the Land Reforms Act of 
I960, that the appellants themselves paid 
the rents through Himmat All Bhuiya 
and the 1st respondent, Saxdar of the vil- 
lage. and that, therefore, no importance 
should be attached to Exts. P-4 (a) to P-^fw) 
rent receipts. That the contention of the 
learned counsel for the appellants that the 
appellants paid the land revenue through 
the respondents is an after-thought and un- 
tenable as is clear from the allegations 
made by D. W. 1, (the first deienSanl) In 
para 11 of his w^tten statement .and by 
the 7th defendant in para 12 of his written 
statement. Therein they stated that the 
respondents did net pay any rent for any 
year and that if they produced any rent 
receipts they would only be papertransac- 
tions designed to create evidence In the 
suit The evidence of D. W. 1 Is that he 
himself paid the rents. If really the ap- 
pellants paid the rents through the respon- 
dents. then they would have taken the re- 
ceipts and kept them with themselves. So, 
the contention that the appellants them- 
selves paid the rents through the respon- 
dents under the rent receipts Exts. P-4(aJ 
to P-lfw) Is v/holly untenable. 

The third contention of the learned 
counsel for the appellants is that the rent 
receipts show that rents were paid by the 
resTwndents In the names of Manlk Garo 
for loujl No. 59. Jangdan Garo for touii 
No. 96, Devendra Garo for touji No. 105 
and that therefore the respondents cannot 
rely upon the payments. Touji No. 72 
stands in the name of Himmat Ali Bhuiya 
and payments were made in his name. But. 
as the three toujis Nos. 59. 96 and 105 
stand In the names of three different per- 
sons as evidenced by Ext. P.-6 series kha- 
tlan. necessarily the payments of rents 
had to be made in their names until muta- 
tion was effected In the name of the first 
respondent in the accounts. How the 
names of Manlk Garo. Jangdan Garo end 
Devendra were Improperly entered In the 
the khatlans will be adverted to present- 
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ly. It is the question of actual payment 
of rent that is crucial and it is not materi- 
al through whom or in whose name the 
payment was made. 

The fourth contention of the learned 
counsel for the appellants is that the 
mere payment of rent, even if true, by 
tlie respondents for the 4 toujis in question 
does not show that the respondents had 
title to or possession of the same. He 
relied bn Sheodhari Rai v. Suraj Prasad 
Singh, AIR 1954 SC 758 where it was 
held &at payment of rent does not neces- 
sarily establish the relationship of land- 
lord and tenant. But, a study of the 
judgment shows that the Supreme Court 
upheld the finding of the High Court that 
the fact of payment of rent by the defen- 
dants first party to the superior landlords 
as evidenced by the rent receipts produc- 
ed by the defendants first party from 
their own custody was quite consistent 
with tlieir having permissive occupation 
of the lands under an amicable arrange- 
ment with the defendants second party, 
without there being any relationship of 
landlord and tenant between the two sets 
of defendants. 

In Nongamaithem Gourmani Singh v. 
Mayengbam Ibungohal Singh, AIR 1957 
Manipur 15 the plaintiff deposited land 
revenue on behalf of the defendant’s 
father whose name continued in the 
revenue papers. It was held that the 
plaintiff could not take advantage of his 
paying the revenue during a short period 
and that the defendant’s continuous pay- 
ment of tlie same throughout was a 
material circumstance in his favour. It 
is very significant to note in tlris connec- 
tion that the appellants did not file even 
a single land revenue receipt to show 
that they ever paid land revenue for the 
jotes in question, until the suit was filed 
against them. If their case is true and 
they were really in possession of the suit 
toujis, they would have been able to pro- 
duce at least a single receipt to show that 
they paid the land revenue for the jotes 
in question after the suit was filed. The 
contention of the appellants that they 
paid the land revenue before the ■ suit 
summonses were served upon them is 
hot of any weight inasmuch as the land 
revenue was paid after the suit was filed. 
Exts.; p-ll and D-11 (a) to D-11 (d) are 
of no evidentiary value and cannot show 
that the appellants were in possession of 
the suit jotes before the respondents were 
dispossessed from them. 

11 to is. [After discussing the evidence 
the judgment proceeded:] 

14. Fifthly, there is the admission of 
the appellants themselves that the 4 
jotes in question are the lands covered 
by Ext. P-1. The Order-sheet of the suit 
maintained by the Subordinate Judge 
shows that be framed three additional 


issues after hearing the lawyers for both 
the sides on 23-3-1961 and posted the suit 
to 27-3-1961 for argmnents. Those issues 
are issues Nos. 10 to 12 mentioned by 
the Subordinate Judge in his judgment 
fairing tte question whether the suit land 
is identical with the land covered by 
jotes Nos. 59, 96 and 105 and whether the 
r^pondents. have title to them and whe- 
ther the names of the defendants were 
fraudulently entered in the khatian re- 
garding the said jotes. Vide order No. 28 
in the note sheet. Then the respondents 
filed a petition on 27-3-1961 stating that 
the question whether the suit land is co- 
vered by the said jotes did not arise, in- 
asmuch as the defendants admitted that 
they sold away the lands in question, that 
there was no need for the lower Court to 
frame additional issues and that in case 
the additional issues were not deleted, then 
a Commissioner should be appointed to 
make local enquiry regarding the identi^ 
of the land and the jotes in question and 
to submit his report. Order No. 29 dated 
27-3-1961 shows that the Subordinate 
Judge dismissed the petition on the ground 
that it was filed late after the evidence 
was recorded. As such, the contention of 
the appellants’ counsel that the respon- 
dents themselves were in doubt regarding 
the identity of the land and that there- 
fore they filed the petition for appoint- 
ment of the Commissioner is not correct 
The circumstances under which they filed 
the petition are quite different from those 
urged by the appellants’ counsel. 

’The appellants-defendants fwho were 
impleaded before the supplementary de- 
fendants were added) filed a petition dated 
4-1-1955 and another petition dated 14-1- 
1955 in the lower Coiurt stating that the 
lands involved in the suit were sold away 
to the persons mentioned in the schedules 
and that the sale deeds executed by the 
defendants were in the possession of the 
alienees. These two petitions thus con- 
tain an admission that the plaint 'Ka’ sche- 
dule land comprised the 4 jotes in ques- 
tion. But, the contention of the appel- 
lants’ counsel is that the clerk who wrote 
the petitions was reckless in writing them, 
that he made irresponsible admissions, 
which were gratuitous, and that no weight 
should be attached to them. He relied 
on Budhu Ram v. Uttam Chand, AIR 1928 
Lah 726 and Ramchandra v. Keshav 
Khanderao, AIR 1953 Madh Bha 184 
where it was held that a gratuitous ad- 
mission can be vdthdravm at_ any time 
and that, therefore, it is of little value. 
Also, he further relied on NagubaiAmmal 
V. B. Shama Eao, AIR 1956 SC 593 and 
K, S. Srinivasan v. Union of India. AIR 
1958 SC 419 in support of his contention 
that an admission is not conclusive as to 
the truth of matters stated therein, 
that it is only a piece of evidence, tte 
weight to be attached to which musi 
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depend on the circumstances under which 
It was made and that it can be shown to 
be erroneous or untrue, so long as tiie 
person to whom It was made has not acted 
upon it to his detriment, when it has be- 
come conclusive by way ol estoppel 
In the lower Court and in the present 
appeal as well, it is the common case of 
all the appellants that the lands In ques- 
tion were sold away in favour of the 
supplementary defendants by the defen- 
dants who were impleaded at first and 
that the lands are now in the possesaon 
and enjoyment of the alienee defendants- 
eppellants. So. there is no question of 
any carelessness or irresponsibility on the 
part of the pleader's clerk who wrote 
the petitions. The admission made by 
the appellants is not a casual or a gratui- 
tous one, inasmuch as It is the definite 
case of the appellants that the lands in 
dispute v/ere sold away to the alienee 
defendants. So, the Court is entitled to 
rely on the petitions to ^ow jhat the 
suit land namely, the plaint 'Kha' 
schedule land, comprises of the 4 Jotes in 
question, which are claimed by the appel- 
lants. 

15. Then there is the oral evidence of 
P. Wslto 9 who deposed that the 4 Jotes 
in question were in the possession and 
enjoyment of HImmat All Bhulya and 
P. W. 1 after the former's death through 
their lessees. 

(After considering their evidence the 
Judgment proceeded:] 

But, as pointed out by the learned Sub- 
ordinate Judge, the witnesses could not 
be expected to speak to details of events 
which happened several years before they 
gave their evidence. The documentary 
evidence referred to above is more mate- 
rial in the present case than the oral testi- 
mony of P. Ws. 1 to 9. which suffers from 
vagueness to some extent. 

16. Then, adverting to the case of the 
appdlants their main plaiik Is 'Ext. P-7 
read with Ext. P-6 series. Ext, P-7 is 
a copy of the “sheet of mistakes in Cham- 
pamurah village prepared under Rule 106 
of the rules regarding Survey and Settle- 
ment on 19-10-1341 T. E.” Column 4 reads 
that on verification it was found that the 
land mentioned In the columns 1 and 2 
formerly appertained to old touji No. 64 
standing in the name of Minnat Ali and 
others, that the said land was 8 kanis. 
15 gandas and 3 karas in extent and that 
the toujidars Minnat Ali and Saheb Ali 
died. Column 4 further reads that the 
persons mentioned in column 3 were pos- 
sessing the three items of land, that out 

^ bf them I kanl. 7 gandas and 3 karas 
. covered by khatiw No. 65/59 was possess- 
' ed by Manik Garo, son of Earinath Garo 
Sardar on the strength of an oral pur- 
chase, that Harinath Garo Sardar, son of 
Gena Garo entered In Khatlan no. 89 was 


pos«ssing 3 kanis, 18 gandas of the old 
touji on the stren^h of an oral purchase, 
that Jangadas Garo. son of Harinath 
Garo mentioned in khatian no. 105 was 
possessing 3 kanis and 10 gandas of land 
on the strength of an oral purchase and 
that it was necessary to assess “nazar" 
for purchases from the persons mention- 
ed in the Khatians Nos. 66. 80 and 105. In 
columns 7 to 10 it was written that there 
was a custom of oral purchase among the 
tenants of the hills and that, therefore, 
the transfers appeared to be true. The 
endorsement bears the signature of SriJ. 
Ganguly. S. O. dated 19-10*41 T. E. Ext 
P'6 khatian shows that jote no. 96, 3 
kanis, 11 gandas was entered in the name 
of Jangadas Garo. son of Harinath Garo 
and column 11 therein reads that it was 
a purchase made out of old touji no. 64. 
Ert P-6 (a) shows that touji no. 72 for 
3 kanis, 18 gandas and 1 kara stood in 
the name of Himmat Ali Bhuiya. This is 
not of much importance here, as admittedly 
Himmat Ali Bhuiya was the owner of 
jote 72. Ext P-6 (b) ' shows that touji 
No. 59, 1 kanl, 7 gandas and 3 karas in 
extent stood in the name of Manik Chan- 
dra Bare, son of Harinath Sardar and 
that it was a portion purchased from 
out of old touji no. 64. Ext. P-6 (c] shows 
that jote no. 103 stood in the name ol 
Debendra Garo. son of Manik Garo, that, 
its extent was 4 kanis. 3 gandas and 1 
kara and that It was purchased out of 
old touji no. 85. All the four toujis are 
prepared in 1340 T. E. . 

17. The contentions of the respon- 
dents’ leamed Counsel are two-fold. His 
first contention is that, according to the 
allegations made by the defendants 1 and 
3 in paragraph 18 of their joint written 
statement, the market value of the suit 
lands was Rs. 20,000/- on the date of the 
plaint, that according to the said valua- 
tion each kani of land, which yields dou- 
ble crop, was at least more than 20/. at 
the time of the alleged oral sales men- 
tioned in Ext P-7, that under section 12 
of the old Tripura Registration Act cor- 
responding to section 17 of the Indian 
Re^tration Act the transactions of sales 
were compulsorily registrable and that 
In the absence of registered sale deeds 
the alleged oral sales were invalid. The 
respondents valued the .suit land at 
Rs. 6.000/-. while the defendants 1 and 3 
stated that the suit land would he worth 
Rs. 20,000/. in 1954. The oral sales were 
allied to have taken place in or about 
1340 T. E. corresponding to 1930 A. D. at 
a time when nobody was vdlling to live 
in wild animal Infested & jungly Tripura 
and cultivate the lands therein. There is 
no evidence as to the value of the suit 
lands in 1340 T. E. or 1341 T, E. It must 
be remembered that Himmat Ali Bhiilya, 
the father of the first respondent pur- 
chased the plaint ’Kha’ schedule land 
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